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Q.J. 


JUDGES 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 

Hon.  OUVBR  WBNDBLL  HOLMES.  Circuit  JosUee WMblnston,  O.  a 

Hon.  GBOROE!  H.   BINQHAM,   Circuit  Judge Mandiester.   N.  H. 

Hon.  CHARLES  F.  JOHNSON,  Circuit  Judge Portland,  Mo. 

Hon.  OEOROB  W.  ANDERSON,  Circuit  Judge Boston,  Mua. 

Hod.  CLARENCE  HALE.  District  Judge,  Maine Portland,  Ma. 

Hon.  JAMES  M.  MORTON,  Jr.,  District  Judge,  Massachusetts Boston,  Mass. 

Hod.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire Littleton.  N.  H. 

Hod.  ARTHUR  U  BROWN.  District  Judge,  Rhode  Island Providenoe,  R.  I. 

SECOND  CIRCUIT 

Hon.  LOUIS  D.  BRANDEIS,  Clixsult  Justice Washington.   D.   C. 

Hon.  HENRY  G.  WARD.  Circuit  Judge Now  York,  N.   Y. 

Hon.  HENRY  WADE  ROGERS.  Circuit  Judge New   Haven,    Conn. 

Hon.  CHARLES  M.  HOUGH,  Circuit  Judge New  Yorl?.  N.  Y. 

Hon.  MARTIN   T.   MANTON,    Circuit   Judge New  York,  N.  Y. 

Hon.  EDWIN  8.  THOMAS,  District  Judge.   Connecticut New  Haven.  Conn. 

Hon.  THOMAS  L  CHATFIELD,  District  Judge.  E.   D.   New   York Brooklyn.  N.  Y. 

Hon.  EDWIN  L.  GARVIN.  District  Judge,  E.  D.  New  York... Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.   D.  New  York Norwich,  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge,  S.   D.   New  York New   York,  N.  Y. 

Hon.  JULIUS  M.  MAYER,  District  Judge.   S.   D.  New  York   New  York.-  N.  Y. 

Hon.  AUGUSTUS  N.  HAND.  District  Jurtpo.   S.   P.   New  York New  York,   N.  Y. 

Hon.  JOHN  CLARK  KNOX,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL.  District  Judge,  W.  D.  New  York Buffalo.  N.  Y. 

Hon.  HARLAND   B.   HOWE,   District  Judge.  Vermont Burlington,  Vt. 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNEY,  Circuit  Justice Washington.  D.  0. 

Hon.  JOSEPH  BUPPINGTON.  Circuit  Judge PitUburgh.  Pa. 

Hon.  VICTOR  B.   WOOLLEY,  Circuit  Judge Wilmington,   Del. 

Hon.  THOMAS   G.    HAIGHT.   Circuit   Judge» Jersey  City,  N.  J. 

Hon.  HUGH  M.  MORRIS,  District  Judge,  Delaware^ Wilmington.  Del. 

Hon.  JOHN  RELLSTAB.  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  THOMAS  G.  HAIGHT,  District  Judge,  New  Jersey* Jersey  City,  N.  J. 

Hon.  J.  WARREN  DAVIS,  District  Judge,  New   Jer.-^ey  Trenton,  N.  J. 

Hon.  J,  WHITAKER  THOMPSON,  District  Judge,  E.  D.  Pennsylvania... Philadelphia,  Pa. 

Hon.  OLIVER  B.  DICKINSON,  District  Judge,  E.   D.  Pennsylvania Philadelphia.  Pa. 

Hon.  CHARLES  B.  WITMER,  District  Judge,  M.  D.  Pennsylvania Sunbury,  Pa. 

Hon.  CHARLES  P.  ORR,  District  Judge,  W.   D.  Pennsylvania Pittsburgh.  Pa. 

Hon.  W.  H.  SEWARD  THOMSON,  District  Judge.  W.  D.  Pennsylvania Pittsburgh,  Pa. 

1  Became  Circuit  Judge,  April  1,  1919.  '  Appointed  January  27,  1919. 
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FOURTH  CIRCUIT 

Hon.  BDWARD  D.  WHITB,  Circuit  Justice Washington,   D.   0. 

Hon.  JETER  C.   PRITCHARD,   Circuit  Judgo Asheville,    N.    C. 

Hon.  MARTIN  A^  KNAPP.  Circuit  Judge Washington.  D.   C. 

Hon.  CHARLES  A.  WOODS,  Circuit  Judge Marlon,  S.  C 

Hon.  JOHN  C.  ROSE.  District  Judge,  Maryland Baltimore,   Md. 

Hon.  HENRY  G.  CONNOR,  District  Judge.  E.  D.  North  Carolina Wilson.  N.  a 

Hon.  JAMES  E.  BOYD.  District  Judge,  W.   D.  North  Carolina Greensboro.  N.  C. 

Hon.  HENRY  A.  MIDDLETON  SMITH.  District  Judge,  B.  D.  S.  C Charleston.  8.  C. 

Hon.  JOSEPH  T.   JOHNSON,   District  Judge,  W.  D.  S.   C Greenville.   8.   C. 

Hon.  EDMUND  WADDIL.^  Jr.,  District  Judge.  E.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge.  W.  D.  Virginia Lynchburg.  Va, 

Hon.  ALSTON  G.  DAYTON,  District  Judge,  N.   D.  West  Virginia PhlUppl.  W.  Va, 

Hon.  BENJAMIN  F.  KBLLER.  District  Judge.  S.  D.  West  Virginia.... Charleston,  W.  Va. 


FIFTH  CIRCUIT 


Hon.  JAMBS  CLARK  McRBYNOLDS,  Circuit  Justice   Washington.   D.    a 

Hon.  DON  A.   PARDEE.   Circuit  Judge Atlanta,    Oa. 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge Huntsville.  Ala. 

Hon.  ROBERT  LYNN  BATTS,  Circuit  Judge Austin,  Tex. 

Hon.  HENRY  D.  CLAYTON.  District  Judge.  N.  and  M.  D.  Alabama.... Montgomery.  Ala. 

Hon.  WILLIAM  I.  GRUBB.  District  Judge.  N.  D.  Alabama Birmingham,   Ala. 

Hon.  ROBERT  T.  ERVIN.  District  Judge,  S.  D.Alabama Mobile,  Ala. 

Hon.  WILLIAM   B.   SHEPPARD.  District  Judge,  N.  D.  Florida Pensaoola.  Fla. 

Hon.  RHYDON  M.  CALL,  District  Judge,  S.  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge.   N.    D.   Georgia AtlanU.    Ga. 

Hon.  BEVERLY  D.  EVANS.  District  Judge.  S.  D.  Georgia    Savannah.   Ga. 

Hon.  RUFUS  B.  FOSTER,  District  Judge,  E.   D.  Louisiana New  Orleans.  La. 

Hon.  GEORGE  W.  JACK,  District  Judge,  W.  D.  Louisiana Shreveport,    La. 

Hon.  EDWIN   R.   HOLMES.  District  Judge.  N.  and  S.  D.  Mississippi  Jackson.  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge.    E.    D.   Texas Sherman.    Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  JAMES  CLIFTON  WILSON,  District  Judge.  N.  D.  Texas* Ft.  Worth,  Tex. 

Hon.  mjVAL  WEST,  District  Judge.  W.  D.  Texas San  Antonio.  Tex. 

Hon.  JOSEPH  C.  HUTCHESON.  Jr.,  District  Judge.  S.  D.  Texas  Houston,  Tex. 

Hon.  WILLIAM  R.  SMITH.  District  Judge,  W.  D.  Texas El  Paso.  Tex. 

SIXTH  -CIRCUIT 

Hon.  William  R.  day.  circuit  Justice Washington.    D.    0, 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge ClnclnnaU,  Ohio. 

Hon.  LOYAL  E.  KNAPPBN.  Circuit  Judge Grand  Rapids.   Mich. 

Hon.  ARTHUR  C.  DENISON,  Circuit  Judge Grand  Rapids.  Mich. 

Hoh.  ANDREW  M.  J.  COCHRAN.  District  Judge.  E.  D.  Kentucky MaysvlUe.  Ky. 

Hon.  WALTER  EVANS,  District  Judge.   W.    D.   Kentucky Louisville.   Ky. 

Hon.  ARTHUR  J.  TUTTLE.  District  Judge,   B.   D.   Michigan Detroit,   Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  JOHN  M.  KILLITS.  District  Judge.  N.  D.  Ohio Toledo,  Ohio. 

Hon.  D.  C.  WBSTENHAVER.  District  Judge.  N.  D.  Ohio  Cleveland.  Ohio. 

Hon.  JOHN  B.  SATER.  District  Judge.  S.  D.   Ohio Columbus,  Ohio. 

Hon.  HOWARD  C.  HOLLISTBR,  District  Judge.   8.   D.  Ohio ClnclnnaU,   Ohio. 

Hon.  BDWARD  T.  SANFORD,  District  Judge,  B.  and  M.  D.  Tennessee.. Knox viUe.  Tenn. 
Hon.  JOHN  B.  McCALL,  District  Judge.   W.    D.  Tennessee Memphis.  Tenn. 


SEVENTH  CIRCUIT 


Hon.  JOHN  H.  CLARKE,   Circuit  Justice Washington,   D.  C. 

Hon.  FRANCIS    B.    BAKER.    Circuit    Judge Goshen.    Ind. 

Hon.  JULIAN   W.    MACK.   Circuit  Judge Chicago.    111. 

Hon.  SAMUEL   ALSCHULER.    Circuit    Judge  Chicago.     IlL 


>  Appointed  March  5.  1919. 
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Hon.  EVAN  A.  EVANS.  Circuit  Judge Baraboo.  WU. 

Hon.  GEORGE  T.  PAGE.  Circuit  Judge* Peoria.  111. 

Hon.  KENESAW  M.  LANDIS.  District  Judge.   N.  D.  Illinois.. » Chicago.   111. 

Hon.  GEORGE  A.  CARPENTER.  District  Judge,  N.  D.  Illinois Chicago,  III. 

Hon.  LOUIS  PITZHBNRY.  District  Judge.  S.  D.  Illinois Bloomlngton.  111. 

Hon.  GEORGE  W.  ENGLISH,  District  Judge.  E.  D.  Illinois Danville.  111. 

Hon.  ALBERT  B.  ANDERSON.  District  Judge.   Indiana Indianapolis.  Ind. 

Hon.  FERDINAND    A.  GEIGER,  District  Judge.  B.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge.   W.   D.   Wisconsin Madison.  Wis. 

EIGHTH  CIRCUIT 

Hon.  WILLIS  VAN  DBVANTBR,  Circuit  Justice Washington.  D.  C. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St   Paul,  Mina 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Leavenworth,    Kan. 

Hon.  WALTER  L  SMITH.  Circuit  Judge Council   Bluffs,   Iowa. 

Hon.  JOHN  B.  GARLAND.  Circuit  Judge Washington.   D.  C, 

Hon.  KIMBROUGH  STONE.  Circuit  Judge Kansas  City,  Ma 

Hon.  JACOB  TRIEBER.  District  Judge.  E.   D.    Arkansas Little  Rock.  Ark. 

Hon.  FRANK  A.  YOUMANS,   District  Judge,  W.  D.  Arkansas Ft.  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge.   Colorado Denver.  Colo. 

Hon.  HENRY  T.  REED.  District  Judge.  N.  D.  Iowa. Cresco,  Iowa. 

Hon.  MARTIN  J.  WADE.  District  Judge,  S.  D.  Iowa Iowa  City.  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge.  Kansas Kansas  City,  Kan. 

Hon.  PAGB   MORRIS,    District   Judge.    Minnesota Duluth.    Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge.  Minnesota Minneapolis.  Minn. 

Hon.  DAVID  P.  DYER.  District  Judge.  E.   D.  Missouri St.  Louis.  Mo. 

Hon.  ARBA  S.  VAN  VALKBNBURGH.  District  Judge,  W.  D.  Missouri... Kansas  C\M,  Mo. 

Hon.  THOMAS   C.    MUNGBR,   Dlstrtct  Judge,    Nebraska Uncolnr  Neb. 

Hon.  JOSEPH  W.  WOODROUGH.  District  Judge.  Nebraska Omaha.   Neb. 

Hon.   COLIN   NEBLBTT.   District  Judge.  New  Mexico SanU  F6,  N.  M. 

Hon.  CHARLES  F.  AMIDON,  Dlstrtct  Judge,  North  Dakota Fargo.  N.  D. 

Hon.  ROBERT  L.  WILLIAMS,  Dlstrtct  Judge,  B.  D.  Oklahoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTBRAU  District  Judge.  W.  D.  Oklahoma Guthrie,  Okl. 

Hon.  JAMBS  D.  ELLIOTT.  District  Judge.  South  DakoU Sioux  Falls,  8.  D. 

Hon.  TILLMAN  D.  JOHNSON.  District  Judge,  Utah .Ogden.  Utah. 

Hon.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenne  Wyo. 

NINTH  CIRCUIT 

Hon.  JOSEPH  McKENNA.  Circuit  Justice Washington.  D.  a 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland.  Or. 

Hon.  ERSKINE  M.  ROSS.  Circuit  Judge Los  Angeles.  Cal. 

Hon.  WILLIAM  W.  MORROW.  Circuit  Judge San  Francisco.  Cal. 

Hon.  WILUAM  H.  HUNT,  Circuit  Judge Washington,  D.  C. 

Hon.  WILLIAM  H.  SAWTELLE,  District  Judge.  Artsona Tucson.  Arts. 

Hon.  BENJAMIN  F.  BLEDSOE.  District  Judge,  S.  D.  California ...Los  Angeles,  Cal. 

Hon.  OSCAR  A.  TRIPPET.  District  Judge.  S.  D.  California Los  Angeles.  Cal. 

Hon.  WILLIAM  C.  VAN  FLEET.  District  Judge,  N.  D.  California San  Francisco.  Cal. 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  California San  Francisco.  Cal. 

Hon.  FRANK  S.  DIETRICH,  District  Judge.  Idaho Boise.  Idaho. 

Hon.  GEORGB  M.  BOURQUIN.  District  Judge.  Montana Butte,  Mont. 

Hon.  EDWARD  S.  FARRINGTON.  Dlstrtct  Judge.  Nevada Carson  City.  Nev. 

Hon.  CHARLBS  B.  WOLVERTON.  District  Judge,  Oregon PorUand,  Or. 

Hon.  ROBERT  S.  BEAN.  District  Judge.   Oregon Portland,   Or. 

Hon.  FRANK  H.  RUDKIN.  District  Judge.  B.  D.  Washington Spokane,  Waah. 

Hon.  EDWARD  E.  CUSHMAN.  District  Judge.  W.  D.  Washington SeatUe,  Wash. 

Hon.  JEREMIAH  NBTERER,  District  Judge.   W.   D.  Washington SeatUe^  Wash. 

^  *  Appointed  March  1.  1819. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


BnBNNBDT  ▼.  NATIONAL  TXJBD  CO. 

(Circoit  Court  of  Appeals,  Third  Circuit.    January  16,  1919.) 

No.  2412. 

1.  Brokers  ^=»82(4) — Compensation — Actions — ^Issues  and  Proof. 

Where,  in  an  action  on  a  contract  for  commissions  on  a  sale,  plaintiff 
declared  on  an  express  contract,  he  must  prove  the  contract  declared  on 
in  order  to  recover. 

2.  Contracts  *=»17d(l) — Jubt— Oonstruction. 

Where  tiie  terms  of  an  oral  contract  are  established  without  conflict 
of  evidence,  its  interpretation,  as  in  the  case  of  written  contracts,  is  a 
question  of  law  for  the  court ;  but  where  the  evidence  is  conflicting,  or  the 
meaning  doubtful,  the  questl<m  of  the  interpretation  of  thQ  contract  should 
be  submitted  to  the  jury. 

8.  Contracts  ^=s>29 — Jtjrt— Existence  of  Contract. 

Where  plaintiff  declared  on  an  express  contract,  and  the  evidence 
would  not  have  sustained  a  finding  that  there  was  such  contract,  the 
court  need  not  submit  the  matter  to  the  jury,  but  may  direct  verdict  for 
defendant 

4.  Brokers  ^=»86(1) — CoioassioNfr— Contract  to  Pat — ^Evidence. 

In  an  action  for  commissions  on  a  sale,  where  plaintiff  Informed  de- 
fendant of  a  concern  that  had  for  sale  material  which  defendant  wanted 
to  buy,  evidence  held  Insufficient  to  establish  an  express  contract  on  the 
part  of  defendant  to  pay  plaintiff  for  his  servica 

6.  Brokers  ^s»40 — Services — Compensation. 

Where  plaintiff  informed  defendant  of  a  concern  from  which  it  could 
purchase  material  it  wanted  to  buy,  such  service,  though  requiring  little 
effort  on  plaintlfTs  part,  will  support  an  agreement  by  defendant  to  com- 
pensate plaintiff. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
cm  District  of  Pennsylvania;   Charles  P.  Orr,  Judge. 

Action  by  Joseph  W.  Kennedy  against  the  National  Tube  Company. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Arthur  O.  Fording,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
George  E.  Shaw,  Reed,  Smith,  Shaw  &  Beal,  and  John  G.  Frazer, 
all  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

^=9For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digeets  A  Indexes 
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WOOLLEY,  Circuit  Judge.  This  is  not  an  action  on  a  contract 
for  commissions  on  a  sale.  It  is  an  action  brought  by  the  plaintiff,  on 
an  alleged  oral  contract,  to  recover  compensation  for  informing  the 
defendant  of  a  concern  that  had  for  sale  material  which  the  defend- 
ant wanted  to  buy. 

[1]  The  contract  declared  on  is  an  express  contract,  not  an  im- 
plied contract.  To  succeed,  either  in  the  trial  court  or  in  this  court, 
the  plaintiff  must  show  that  the  evidence  proves  the  contract  declar- 
ed on. 

Negotiations  were  conducted  by  Kennedy,  the  plaintiff,  and  Lynch, 
the  purchasing  agent  of  the  defendant.  They  were  etnbraced  in  one 
or  two  very  brief  and  informal  conversations,  the  substance  of  which 
is  disclosed  in  the  testimony  of  the  plaintiff  alone. 

At  a  casual  meeting,  Kennedy  asked  Lynch  if  his  company  would 
be  interested  in  purchasing  20,000  tons  of  steel  ingots.  Lynch  re- 
plied th^t  it  would  be  very  much  interested,  and  asked  Kennedy  to 
get  him  a  quotation.  Kennedy  told  Lynch  that  "the  approximate  price 
of  the  ingots  would  be  $6L50,"  saying: 

"If  you  buy  them,  I  want  a  dollar  a  ton,  which  will  make  it  cost  you  ap- 
proximately— ^thls  price  Will  have  to  be  checked — it  will  make  it  $62.50  a  ton." 

After  some  discussion  as  to  Kenned/s  compensation  for  bringing 
about  a  transaction  of  this  size.  Lynch  told  Kennedy  to  "go  on  and  get 
(me)  a  quotation."  Neither  then  nor  later  did  Kennedy  undertake  to 
get  a  quotation,  but  he  said  to  Lynch : 

"I  will  put  the  people  in  touch  with  you,  so  you  can  get  the  thing  closed 
up." 

Kennedy  then  gave  Lynch  the  name  of  Edgewater  Steel  Company 
as  the  proposed  vendor  and  communicated  to  that  company  the  name 
of  the  defendant.  The  two  concerns  were  thus  brought  together.  On 
this  introduction,  they  made  a  contract  for  the  sale  and  purchase  of 
20,000  tons  of  ingots.    Kennedy  had  no  part  in  making  this  contract. 

The  defendant  refused  to  compensate  the  plaintiff  for  his  service  in 
bringing  the  contracting  parties  together;  whereupon  the  plaintiff 
brought  this  action.  The  trial  court  entered  a  compulsory  non-suit, 
without  opinion ;  and  the  plaintiff  sued  out  this  writ  of  error. 

The  question  in  the  case  is,  whether  there  was  a  contract  between 
the  plaintiff  and  defendant.  This  question  turns,  however,  on  one 
of  two  others,  first,  whether  the  minds  of  the  acting  parties  ever  met ; 
and,  if  so,  second,  whether  one  of  them — the  defendant's  purchasing 
agent — acted  within  either  the  actual  or  apparent  scope  of  his  author- 
ity in  making  a  contract  that  would  bind  his  principal,  where  some- 
thing different  from  the  purchase  of  materials  was  involved. 

While  the  question,  whether  the  agent's  undertaking  in  behalf  of  his 
principal  was  within  the  scope  of  his  authority  as  agent,  was  certainly 
in  the  case  if  it  appeared  that,  but  for  the  single  question  of  his  au- 
thority, the  parties  had  entered  into  a  valid  contract,  it  seems  to  us, 
that  the  principal  question — and,  indeed,  the  first  question — for  deci- 
sion is,  whether  there  was  in  fact  a  contract  between  the  parties,  test- 
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ed  bj  the  meeting  of  their  minds.  We  think  a  decision  on  this  ques- 
tion will  dispense  with  the  consideration  of  the  other. 

At  the  argument,  counsel  for  the  plaintiff  regarded  the  question  of 
the  existence  of  a  contract  in  two  aspects :  First,  that  there  was  a  con- 
tract and  that  the  court  should  have  so  found ;  and  second,  if  the  court 
entertained  a  doubt  as  to  the  existence  of  a  contract,  that  doubt  should 
have  been  submitted  to  the  jury  as  a  question  of  fact  and  should  have 
been  left  with  them  to  be  solved. 

[2,3]  We  are  not  unmindful  of  the  general  rule,  that  where  the 
terms  of  an  oral  contract  are  established  without  conflict  of  evidence, 
its  interpretation,  as  irf  the  case  of  written  contracts,  is  a  question  of 
law  for  the  court;  and  also,  where  the  evidence  as  to  the  terms  of 
an  oral  contract  is  conflicting,  or  the  meaning  doubtful,  because  of 
the  ambiguous  nature  of  words  used  or  because  of  obscure  references 
to  unexplained  circumstances,  the  jury  are  allowed — ^in  fact,  are  re- 
quired— under  proper  instructions,  to  ascertain  the  intention  of  the 
parties  and  determine  what  was  the  contract.  Cases  cited  in  6  R.  C. 
L.  §  249 ;  9  Cyc.  592.  But  here  we  are  not  concerned  with  conflicting 
terms  of  a  contract  or  with  a  doubtful  meaning  arising  from  ambiguity 
of  terms  or  obscurity  of  references ;  we  are  concerned  with  the  ques- 
tion whether  there  was  a  contract  at  all,  as  shown  by  the  plaintiff's 
testimony  alone,  and,  whether,  accordingly,  there  was  any  evidence  on 
which  either  the  court  or  the  jury  coidd  have  found  a  contract  such 
as  is  contemplated  by  the  law  in  the  meeting  of  minds  of  the  parties. 
If  the  evidence  was  such  as  would  not  have  sustained  a  finding  by  the 
jury  that  there  was  a  contract,  then,  very  certainly,  the  trial  court  com- 
mitted no  error  in  declining  to  submit  to  the  jury  the  question  wheth- 
er there  was  a  contract.  We  must  inquire,  therefore,  whether  the 
evidence  is  such,  that,  had  it  been  submitted  to  the  jury,  it  would  have 
sustained  a  finding  by  the  jury  that  a  contract  had  in  fact  been  en- 
tered into  by  the  parties. 

[4,5]  What  is  the  evidence?  It  is  clear  that' Kennedy  expected 
compensation  for  bringing  the  vendor  and  vendee  "in  touch,"  and  that 
Lynch,  the  defendant's  purchasing  agent,  also  expected  Kennedy  to 
be  compensated  for  that  service.  But  how  and  from  whom  did  Ken- 
nedy and  Lynch  agree  that  the  contemplated  compensation  should  be 
paid?  Was  it  to  be  included  in  the  price  and  to  be  paid  by  the  ven- 
dor? The  vendor  said 'it  was  not.  Was  it  to  be  excluded  from  the 
price  and  to  be  paid  by  the  vendee?  The  vendee  (the  defendant)  said 
I  it  was  not.    What  did  Kennedy  say?    So  far  as  we  can  find  after  a 

I  careful  search  of  the  very  brief  record,  he  said  nothing.    He  did  not 

leave  it  uncertain  that  he  expected  compensation;  he  made  it  very 
clear  before  he  revealed  the  name  of  the  vendor  what  he  expected,  but 
he  did  not  say  from  whom  he  expected  it,  whether  from  the  vendor 
or  the  vendee.  He  left  this  most  material  feature  of  the  proposed  con- 
tract to  inference,  and  it  may  be  as  readily  inferred  that  his  compen- 
sation was  to  be  included  in  the  price  and  to  be  paid  by  the  vendor  as 
that  it  was  to  be  excluded  from  the  price  and  to  be  paid  by  the  vendee. 
This  is  the  substance  of  the  negotiations  which  Kennedy  put  in  evi- 
dence as  proof  of  the  contract. 


Digitized  by  VjOOQIC 


4  255  FEDERAL  REPORTER 

After  the  sale  had  been  made,  Kennedy  inquired  about  his  compen* 
sation.  Even  then  he  seemed  uncertain  as  to  which  of  the  parties-^ 
whether  the  vendor  or  vendee — ^was  to  pay  for  his  service  in  bringing 
them  together.  He  demanded  payment  from  neither.  He  went  to 
Lynch,  however,  and  said  to  him,  that  he  "understood  that  he  (Lynch) 
had  purchased  the  ingots,"  and  upon  being  told  that  he  had,  he  in- 
quired of  him :  "Did  you  arrange  to  take  care  of  me  as  per  our  un- 
derstanding?" Lynch  replied  that  "Mr.  Bell  (president  of  the  vendor) 
had  agreed  to  do  that."  To  this  statement,  Kennedy  took  no  exception 
and  made  no  comment.  Later,  when  Bell,  Lynch  and  Kennedy  were 
together.  Bell  denied  agreeing  to  any  such  thing.  Then  followed  a 
discussion  between  Lynch  and  Bell  as  to  whether  Kennedy's  ccnnpen- 
sation  was  included  in  the  price  and  to  be  paid  by  the  vendor — ^with 
Kennedy  sitting  by  and  remaining  silent,  so  far  as  the  record  shows. 
There  followed  also  a  discussion  between  Lynch  and  Kennedy  con- 
cerning the  ethics  of  Kennedy  demanding  payment  from  the  defend- 
ant in  view  of  his  business  relations  with  the  vendor. 

At  these  discussions,  it  does  not  appear  that  Kennedy  asserted  a 
claim  that  the  defendant  had  promised  to  pay  him  nor  does  it  appear 
that  he  then  demanded  payment  from  the  defendant.  Kennedy's  de- 
mand aiid  the  defendant's  refusal  followed  later. 

We  thus  have  a  situation,  disclosed  by  the  plaintiff's  own  testimony, 
in  which  the  vendor  said  that  Kennedy's  compensation  was  not  includ- 
ed in  the  selling  price  and  therefore  it  was  not  liable  for  its  payment ; 
the  vendee  said  Aat  the  compensation  was  included  in  the  price  and 
therefore  it  was  not  due  from  the  defendant;  and  Kennedy  himself 
said  nothing.  Instead  of  showing  an  understanding  between  the  par- 
ties, even  assuming  that  the  purchasing  agent  of  the  defendant  was 
acting  witn  full  authority  from  his  principal,  the  evidence  shows  a 
misunderstanding  between  them,  and,  therefore,  fails  to  show  a  meet- 
ing of  their  minds  on  a  most  material  part  of  the  proposed  contract. 
Utley  V.  Donaldson,  94  U.  S.  29,  24  L.  Ed.  54;  First  National  Bank 
v.  Hall,  101  U.  S.  43,  25  L.  Ed.  822 ;  La  Compania  Bilbaina  de  Nave- 
gacion  de  Bilbao,  App.  v.  Spanish  American  Light  &  Power  Co.,  Con- 
solidated, 146  U.  S.  483,  13  Sup.  Ct.  143.  36  L.  Ed.  1054. 

The  service  that  Kennedy  rendered,  though  requiring  little  effort  on 
his  part,  was  not  inconsiderable  when  considered  with  reference  to 
war  conditions  under  which  the  concern  that  wanted  steel  was  brought 
in  touch  with  the  concern  that  had  steel  for  ready  sale.  This  service 
was  undoubtedly  a  valid  consideration  for  a  promise  to  pay  for  it. 
But  Kennedy  fell  between  the  vendor  and  vendee  in  failing  to  get  such 
a  promise  from  either  one  or  the  other.  While  the  defendant  doubt- 
less profited  by  Kennedy's  service  (as  also  did  the  vendor),  this  suit 
was  brought  not  in  indebitatus  assumpsit,  but  on  the  defendant's  ex- 
press promise  to  pay.  In  the  absence  of  evidence  of  such  a  promise, 
no  finding  by  the  jury  that  the  defendant  had  made  such  a  promise, 
if  the  case  had  been  submitted,  could  have  been  sustained. 

The  question  of  the  authority  of  the  defendant's  purchasing  agent 
to  make  a  contract  of  the  kind  here  declared  on  ceases  to  be  an  issue 
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in  the  case  when  no  such  contract  is  found  to  have  been  entered  into. 
Being  of  opinion  that  the  non-suit  was  properly  entered,  we  direct 
that 

The  judgment  below  be  affirmed. 


TJOSEVIG  et  al.  v.  UNITED  STATES.* 

(Circuit  G6urt  of  Appeals,  Ninth  Circuit      January  6,  1919.) 

No.  3167. 

1.  Contempt  ^ss»2 — ^Actb  Constituting  Contempt  or  Coubt— Affidavits  fob 

Change  of  Venue. 

The  filing  of  an  affidavit  for  change  of  venue  or  change  of  judge  on  the 
ground  of  bias  or  prejudice  of  the  presiding  Judge,  even  where  there  is 
no  statute  authorizing  change  of  venue,  is  not  in  itself  a  contempt  of 
court,  if  done  in  good  faith  and  in  a  proper  manner. 

2.  Contempt  ^=5>66(7) — Review — Judgment  fob  Contempt. 

The  Circuit  Court  of  Appeals  in  a  contempt  case  is  limited  to  a  review 
of  matters  of  law,  and  cannot  disturb  a  finding  on  the  facts,  if  supported 
by  any  competent  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  ESvision  No. 
1  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Proceeding  for  criminal  contempt  against  Christian  Tjosevig  and 
Martin  J.  Lund.  Judgment  of  conviction,  and  defendants  bring  error. 
Reversed. 

The  plaintiffs  in  error,  Tjosevig  and  Lund,  were  respectively  client  and  at- 
torney in  an  equitable  suit  pending  at  Juneau,  in  the  District  Court  of  Alaska. 
The  client  signed,  and  the  attorney  filed  in  court,  an  affidavit  in  which  the 
following  was  stated :  "That  affiant  is  informed  and  verily  believes  that  the 
plaintiff,  T.  J.  Donohoe,  is  the  national  committeeman  for  the  Democratic 
party  for  the  territory  of  Alaska ;  that  as  such  he  controls  the  appointment 
of  judges,  or  to  a  great  extent  influences  all  appointment  and  confirmation  of 
judges;  that  he  is  a  personal  friend  of  the  honorable  judge  of  tbis  court 
before  whom  this  cause  id  pending;  that  such  friendship  is  very  intimate 
and  of  long  standing,  and  that  affiant  is  informed  and  verily  believes  that, 
prior  to  the  appointment  of  the  honorable  judge  of  this  district  to  the  judge- 
ship, said  plaintiff  spent  his  time  in  Washington  Qty,  at  great  personal  ex- 
pense and  loss  of  time  to  himself,  urging  upon  the  President  and  Senate  the 
appointment  ^d  confirmation  of  the  honorable  judge  of  this  district;  that 
affiant  is  informed  and  verily  believes  that  the  said  plaintiff,  by  reason  of 
such  friendship  and  such  political  services  rendered  by  the  said  plaintiff, 
Donohoe,  for  and  on  behalf  of  this  honorable  judge,  claims  and  intends  to 
thereby  influence  the  decision  of  the  court  in  this  case  in  his  favor;  that 
affiant  in  no  way  int^ids  to  reflect  upon  the  honor  or  integrity  of  the  honorable 
judge  of  this  district,  but  owing  to  the  circumstances  above  set  forth  he  feels 
that  he  is  at  a  disadvantage  in  submitting  the  issues  of  facts  in  this  vcase  to 
the  decision  of  said  honorable  judge,  and  therefore  asks  that  the  Issues  ot 
facts  be  submitted  to  the  determination  of  the  jury,  and  in  event  that  that  is 
denied  affiant  asks  and  demands  that  some  other  judge  be  called  in  to  hear 
and  determine  said  coats"  With  the  affidavit  a  motion  was  presented  that 
the  issues  of  fact  in  the  suit  be  submitted  to  a  jury,  or  that  the  cause  be 
transferred  to  some  other  judge  for  trial,  or  that  some  outside  judge  be  called 
in  to  try  the  same.  Thereupon  the  court  ordered  plaintiffs  in  error  to  ap- 
pear and  show  cause  why  they  and  each  of  tbem  should  not  be  adjudged  guilty 
of  contempt  of  court  in  making,  filing,  and  presenting  said  affidavit.    It  was 

^s»For  otlier  eases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexee 
•Rehearing  denied  May  12,  1919. 
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charged  in  the  order,  and  uiH>n  the  hearing  it  was  found,  that  the  affidavit  was 
intendcMl  to  obstruct  and  embarrass  the  administration  of  justice  in  said 
cause,  and  to  scandalize  and  degrade  the  court;  that  it  was  not  filed  in 
good  faith,  but  was  for  the  purpose  of  intimidating  and  influencing  the  court ; 
and  that  the  filing  of  the  same  constituted  contempt  of  court  The  plaintiffs 
in  error  were  each  adjudged  guilty  of  contempt  of  court,  and  fined  each  in 
the  sum  of  $100  and  costs. 

John  Rustgard,  of  Juneau,  Alaska,  for  plaintiffs  in  error. 
James  A.  Smiser,  U.  S.  Atty.,  and  John  J.  Reagan,  Asst.  U.  S. 
Atty.,  both  of  Juneau,  Alaska. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  defendant  in  error  contends  that  the  filing  of  an  affidavit  in  the 
district  of  Alaska,  alleging  prejudice  or  bias  of  a  judge  of  the  dis- 
trict, of  itself  constitutes  contempt  of  court,  and  cites  In  re  Jones, 
103  Cal.  397,  37  Pac.  385,  and  Johnson  v.  State,  87  Ark.  45,  112  S. 
W.  143,  18  L.  R.  A.  (N.  S.)  619,  15  Ann.  Cas.  531,  in  which  if  was 
held  that  an  affidavit  filed  for  the  purpose  of  disqualifying  a  judge 
on  account  of  alleged  prejudice  or  bias,  or  for  the  purpose  of  chang- 
ing venue,  is  contempt  of  court,  in  the  absence  of  a  statute  rendering 
such  prejudice  or  bias  ground  for  such  a  motion.  Upon  principle, 
and  upon  a  careful  consideration  of  the  few  adjudicated  cases  con- 
cerning the  question,  we  think  that  the  reasonable  view  is  as  it  is  ex- 
pressed in  6  R.  C.  L.  494: 

"An  attorney  may  in  a  proper  case,  in  a  respectful  manner,  as,  for  example, 
on  an  application  for  change  of  venue,  allege  that  the  Judge  is  prejudiced 
against  his  client,  and  unless  the  act  is  done  with  reckless  disregard  of  truth, 
or  with  the  express  intention  to  reflect  upon  the  honor  and  integrity  of  the 
judge,  it  is  not  a  contempt" 

There  is  no  statute  of  Alaska  authorizing  change  of  venue  on  the 
ground  of  the  prejudice  or  bias  of  a  judge.  On  March  3,  1911  (Ju- 
dicial Code  [36  Stat.  1090,  c.  231]  §  21  [Comp.  St.  §  988]),  Congress 
made  provision  that  upon  a  showing  by  affidavit  that  the  judge  before 
whom  an  action  or  proceeding  is  to  be  tried  has  a  personal  bias  or 
prejudice  against  a  party  or  in  favor  of  any  opposite  party  to  the  suit, 
such  judge  shall  proceed  no  further  therein,  but  another  judge  shall 
be  designated  to  hear  such  matter.  That  statute  is  by  its  terms  made 
applicable  only  to  the  District  Courts  of  the  United  States,  and  it 
does  not  extend  to  a  territorial  court.  But  it  is  important  to  be  con- 
sidered here  as  embodying  the  deliberate  expression  of  the  mind  of 
Congress  that  such  a  step  is  proper  in  judicial  procedure.  To  hold 
that  the  filing  of  an  affidavit  for  change  of  venue  or  change  of  judge 
on  the  ground  of  prejudice  and  bias  is  proper  and  permissible  in  all 
jurisdictions  where  by  statute  such  prejudice  or  bias  is  recognized  as 
ground  for  disqualification,  but  that  in  other  jurisdictions  it  is  per  se 
contempt  of  court,  involves  a  process  of  reasoning  which  we  are  un- 
able to  follow. 
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Wc  think  the  true  rule  is  stated  in  Le  Hane  v.  State,  48  Neb.  105, 
66  N.  W.  1017,  where,  notwithstanding,  as  the  court  said,  there  was 
no  express  provision  of  the  law  of  Nebraska  whereby  a  judge  was 
disqualified  from  sitting  in  a  case  because  of  bias  or  prejudice  with 
regard  to  one  of  the  parties,  it  was  held  that  it  is  the  right  of  a  party 
and  of  his  counsel  to  apply  to  the  judge  before  whom  a  case  is  pend- 
ing for  the  purpose  of  having  another  judge  try  the  case  because  of 
prejudice  of  the  first  judge  which  would  prevent  an  impartial  trial, 
and  that  the  presenting  of  such  an  application  in  respectful  language 
and  in  a  respectful  manner  is  not  of  itself  contempt  of  court.  In  the 
present  case  it  is  not  alleged  or  shown  that  there  was  anything  im- 
proper or  disrespectful  in  the  manner  in  which  the  application  was 
made. 

It  remains  to  be  considered  whether  the  circumstances  attending  the 
filing  of  the  affidavit  and  the  evidence  adduced  as  to  the  intention  of 
the  accused  are  such  as  to  justify  the  judgment.  There  was  no  for- 
mal charge  of  contempt.  The  chai^ge  recited  in  the  order  to  show 
cause  is  that  the  motion  and  affidavit  contain  defamatory  and  scan- 
dalous matter,  reflecting  upon  the  integrity  and  judicial  fitness  and 
fairness  of  the  judge,  and  that  it  was  intended  to  intimidate  the  judge 
of  the  court,  and  was  calculated  and  intended  to  obstruct  and  em- 
barrass the  court  in  the  administration  of  law  and  justice.  It  is  not 
charged  that  the  affidavit  contained  matter  that  was  false.  The  plain- 
tiffs in  their  answer  alleged  that  the  motion  and  affidavit  were  made  in 
good  faith  and  upon  the  honest  belief  that  they  were  necessary  for 
the  protection  of  the  rights  of  the  defendants  in  the  action.  Each 
of  the  plaintiffs  in  error  was  examined  before  the  court  as  to  the  cir- 
omistances  under  which  the  affidavit  was  made  and  filed,  and  their 
purpose  in  filing  it,  and  both  disclaimed  any  ulterior  or  improper  mo- 
tive in  so  doing.  The  court  found,  not  oiily  that  the  matters  set  up 
in  the  affidavit  were  defamatory  and  scandalous,  but  that  they  were 
false,  and  were  intended  to  obstruct  and  embarrass  the  administration 
of  justice,  and  that  the  filing  and  presentation  thereof  were  not  in 
good  faith,  but  were  done  for  the  purpose  of  intimidating  the  court, 
and  influencing  it,  through  fear  of  possible  criticism  and  the  charge 
of  partiality.  There  was  no  evidence  that  the  actual  intent  with 
which  the  affidavit  was  presented  was  other  than  that  which  the  plain- 
tiffs in  error  declared  it  to  be.  The  judge  asked  the  plaintiflF  in  er- 
ror Lund: 

"Q.  Has  it  ever  occurred  to  you  that  there  are  some  students  of  human 
nature  who  think  the  way  to  Intimidate  a  Judge  and  get  rulings  in  their  favor 
is  to  play  upon  the  supposed  timidity  of  the  Judge — to  let  the  Judge  know  that 
this  is  a  case  between  one  of  his  friends  and  somebody  that  he  does  not  know, 
and  that,  if  the  Judge  does  not  decide  the  case  in  favor  of  the  person  he  does 
not  know,  that  Uie  lawyer  or  the  conmaunity  will  hold  him  up  as  partial  to 
his  friends,  and  therefore,  In  order  not  to  be  partial  to  his  friends,  or  to  have 
that  Insinuation,  he  will  do  an  injustice  to  his  friends — you  know  there  are 
such  lawyers,  don't  you?  A.  There  may  be — ^there  may  be,  but  I  am  not  one 
of  them.  I  do  not  practice  law  that  way.  All  that  was  in  my  mind,  I  wanted 
to  guard  against  the  unconscious  influence  that  your  friendship  with  Donohoe 
might  have  upon  you ;  that  is  all  I  had  in  my  mind.  I  did  not  come  up  here 
to  interfere  In  any  way.  I  am  strictly  here  attending  to  my  own  business, 
and  if  I  have  gone  too  far  here  it  was  entirely  unintentional  on  my  part" 
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[2]  This  IS  a  case  of  criminal  contempt,  and  in  such  a  case  it  is 
the  rule  that  the  trial  court  must  be  convinced  of  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt.  But  in  this  court  on  review  the 
finding  of  the  court  below  will  not  be  disturbed  in  a  case  where  there 
is  any  competent  evidence  to  support  it,  since  the  power  of  this  court 
in  contempt  cases  is  limited  to  a  review  of  questions  of  law.  Bessette 
V.  W.  B.  Conkey  Co.,  194  U.  S.  324,  328,  24  Sup.  Ct.  665,  48  L.  Ed. 
630.  If  there  is  anything  in  the  record  which  tends  to  support  a  find- 
ing of  improper  intent,  it  is  the  fact  that  the  allegation  in  the  affidavit 
that  Donohoe  "by  reason  of  such  friendship  and  such  political  serv- 
ices *  *  *  for  and  on  behalf  of  this  honorable  judge  claims  and 
intends  to  thereby  influence  the  decision  of  the  court  in  this  case  in 
his  favor"  is  unsupported  by  any  evidence  that  Donohoe  had  made 
such  a  claim  or  had  expressed  such  an  intention.  While  the  writer 
of  this  opinion  is  inclined  to  the  view  that  this  absence  of  evidence 
of  Donohoe's  actual  claim  or  intention  is  sufficient  to  sustain  a'  finding 
that  the  affidavit  was  contemptuous,  for  the  reason  that  the  natural 
effect  of  such  a  charge  might  be  to  prejudice  the  judge  against  Don- 
ohoe, the  other  party  to  the  suit,  who  was  alleged  to  claim  and  intend 
to  influence  the  judge  in  his  favor  as  the  reward  of  friendship  and 
political  services,  and  thus  obstruct  the  administration  of  justice  in 
the  case  so  pending,  the  majority  of  the  court  think  otherwise,  and  are 
of  the  opinion  that  that  portion  of  the  affidavit  was  but  the  expression 
of  the  apprehension  and  suspicion  in  the  mind  of  the  affiant,  because 
of  information  which  he  said  had  been  carried  to  him,  and  which  he 
detailed,  and  that  the  honesty  of  the  affiant  is  shown  by  his  further 
statement  that  he  disavows  any  intention  to  reflect  upon  the  honor 
or  integrity  of  the  judge,  but  "owing  to  the  circumstances  above  set 
forth  he  feels  that  he  is  at  a  disadvantage  in  submitting  the  issues 
of  fact  in  this  case  to  the  decision  of  said  honorable  judge,"  and  that 
the  embarrassment  which  he  felt  was  only  such  as  most  laymen  would 
feel  under  similar  circumstances. 

The  judgment  is  reversed. 


CENTRAL  STAMPING  OO,  v.  McKEON  et  at 

(Circuit  Court  of  Appeals,  Third  Circuit    January  14,  1919.    On  Petition  for 

Rehearing,  January  31,  1919.) 

No.  2419. 

1.  Masteb  and  Sebvant  ^=»332(4) — ^Axjthobitt  of  Agent — Jtjbt  Question. 

In  an  action  by  boy  hurt  while  alighting  from  one  of  defendant's  wag- 
ons, on  which  he  was  riding  at  the  invitation  of  driver,  where  the  case 
waq  tried  and  submitted  on  theory  that  defendant's  stableman  acquiesced 
in  the  driver's  unauthorized  invitation,  held,  under  the  evidence,  that 
the  question  of  stableman's  authority  to  bind  defendant  should  have  been 
submitted  to  the  jury. 

On  Petition  for  Rehearing. 

2.  Courts  ^=»405(17)— Cibcuit  Coubt  of  Appeals — ^Assignment  of  Ebbob^ 

Necessity. 

In  an  action  by  a  boy,  hurt  while  alighting  from  one  of  defendant's 
wagons,  on  which  he  was  riding  at  the  Invitation  of  the  driver,  where  it 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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appeared  at  the  argument  tbat  the  crux  of  the  case  was  the  authority  of 
defendant's  stableman  to  ratify  the  driver's  unauthorized  invitation,  an<l 
the  record  and  supplemental  briefs,  filed  at  the  request  of  the  appellate 
court,  showed  that  the  question  of  the  stableman's  authority  had  not  been 
submitted  to  the  Jury,  the  omission  constituted  error,  whidi,  though  not 
assigned,  might  be  considered,  under  court  rule  11  (224  Fed.  vii,  137  C. 
O.  A.  vU). 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;   Thomas  *G.  Haight,  Judge. 

Action  by  Matthew  J.  McKeon,  by  Patrick  McKeon,  his  next  friend, 
and  Patrick  McKeon  against  the  Central  Stamping  Company.  There 
was  a  judgment  for  plaintiffs,  and  defendant  brings  error.  Reversed, 
and  new  venire  awarded. 

Samuel  Kalisch,  Jr.,  and  Kalisch  &  Kalisch,  all  of  Newark,  N.  J. 
(Isador  Kalisch,  of  Newark,  N.  J.,  on  the  brief),  for  plaintiff  in  error. 

John  W.  Palmer,  of  Newark,  N.  J.  (Frank  Bergen,  of  Newark,  N. 
J.,  of  counsel),  for  defendants  in  error. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

.WOOLLEY,  Circuit  Judge.  The  defendant  corporation  (plaintiff 
in  error)  used  in  its  business  a  number  of  wagons  for  the  delivery  of 
wares.  Brady,  one  of  the  defendant's  drivers,  asked  McKeon,  a  boy 
of  tender  years,  to  ride  with  him  and  help  him  make  deliveries.  The 
wagon  was  drawn  by  a  pair  of  horses  that  had  long  been  known,  it 
is  alleged,  to  have  vicious  propensities.  Brady  drove  with  the  boy 
into  the  defendant's  stableyard,  there  had  conversation  with  Clarke, 
the  stable  foreman,  who  saw  or  could  have  seen  the  boy  on  the  wagon, 
and  then  proceeded  on  his  delivery  route.  A  box  having  fallen  from 
the  wagon,  Brady  alighted  to  adjust  the  tailboard  and  ordered  the  boy 
to  get  off  and  get  the  box.  As  the  boy  was  descending,  the  horses 
jumped  and  started  to  run,  thereby  throwing  him  under  the  wheels 
and  causing  injuries  that  made  necessary  the  amputation  of  his  leg. 

This  action  was  brought  by  the  next  friend  of  the  boy  to  recover 
damages  for  the  injuries  the  boy  had  sustained  and  by  the  father  for 
the  loss  of  the  boy's  services.  The  action  is  based  on  negligence  charg- 
ed to  the  defendant  for  violating  a  duty  of  reasonable  care,  which, 
it  is  alleged,  the  defendant  owed  the  boy.  The  verdict  was  for  the 
plaintiffs  and  the  defendant  sued  out  this  writ  of  error. 

There  was  evidence  of  a  custom  or  practice  pursued  through  many 
years  by  the  defendant's  drivers  (in  which,  it  is  alleged,  the  defendant 
acquiesced  for  its  own  profit)  of  picking  up  boys  to  help  them  make 
deliveries  without  payment  or  reward  other  than  the  boyish  pleasure 
of  riding.  But  the  case  was  tried  mainly  on  questions  involving,  first, 
the  negligence  of  the  driver  in  inviting  an  irresponsible  boy  to  ride 
behind  unruly  horses  and  in  failing  to  give  him  a  proper  measure  of 
care  when  the  driver  alighted  from  the  wagon  and  left  the  horses 
unhitched  and  imguarded;  and,  second,  the  defendant's  duty  to  the 
boy  and  its  liability  to  him  for  the  consequences  of  its  driver's  negli- 
gence, according  as  the  driver's  unauthorized  invitation  was  ratified  or 
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acquiesced  in  by  the  defendant's  stable  foreman  under  authority  to 
bind  the  defendant. 

[1]  The  jury  having  found  that  the  boy's  injuries  were  occasioned 
by  Brady's  negligence,  we  are  here  concerned  only  with  the  question  of 
the  defendant's  liability  for  its  driver's  negligence.  This  question  cen- 
ters on  Clarke,  the  stable  foreman,  and,  we  think,  on  his  authority  to 
acquiesce  in  Brady's  invitation  to  the  boy,  for  manifestly  the  defend- 
ant is  not  liable  to  the  boy  for  what  happened  following  Brady's  ad- 
mittedly unauthorized  invitation,  unless  his  unauthorized  invitation  had 
been  ratified  or  acquiesced  in  by  someone  in  the  defendant  corpora- 
tion having  authority  to  bind  it. 

In  disposing  of  the  defendant's  motion  for  a  directed  verdict  and 
the  plaintiff's  prayers  for  instructions,  before  charging  the  jury,  the 
learned  trial  judge  discussed  the  law.  He  drew  the  distinction — very 
correctly,  we  think — between  cases  where  employers  are  charged  with 
a  duty  of  exercising  reasonable  care  toward  children  invited  by  their 
employes  without  authority  upon  instrumentalities  of  recognized  dan- 
ger, such  as  railroad  engines,  trains,  trolley  cars,  and  where  conse- 
quently employers  are  liable  for  injuries  occasioned  by  negligence  of 
their  servants  (Danbeck  v.  N.  J.  Traction  Co.,  57  N.  J.  Law,  463,  31 
Atl.  1038;  Solomon  v.  Railway  Co.,  87  N.  J.  Law,  284,  92  Atl.  942, 
Ann.  Cas.  1917C,  356;  Wilton  v.  Middlesex  Railway  Co.,  107  Mass. 
108,  9  Am.  Rep.  11),  and  cases  involving  no  such  duty  and  conse- 
quently no  such  liability,  as  where  a  child  rides  on  a  wagon  upon  the 
bare  unauthorized  invitation  of  a  driver  (Kiernan  v.  N.  J.  Ice  Co.,  74 
N.  J.  Law,  175,  63  Atl.  998).  Following  these  cases,  the  learned  trial 
judge  declined  to  give  instructions  holding  the  defendant  liable  on  the 
theory  that  Brady's  act  of  inviting  the  boy  to  ride  was  alone  and  of 
itself  a  violation  of  a  duty  which  the  defendant  owed  the  boy.  He  indi- 
cated, however,  that  he  would  instruct  the  jury  in  his  charge  that  they 
could  find  the  defendant  liable  if  they  found  that  the  defendant  had 
ratified  Brady's  invitation.  No  question  is  very  seriously  raised  by 
the  defendant  on  this  writ  as  to  the  correctness  of  this  position,  nor  is 
any  question  raised  by  us  as  to  the  grasp  which  the  trial  judge  had 
of  the  issues  of  the  case  and  of  the  law  properly  applicable  to  them. 
This  is  shown  by  one  statement  made  in  disposing  of  the  motion  for 
a  directed  verdict,  which  covers  the  case  in  a  few  words.    He  said : 

"I  think  that,  under  all  of  the  drcnmstances,  it  is  a  question  for  the  jurp 
to  say  whether  or  not  the  unauthorized  invitation  of  the  driver  toas  acquiesced 
in  (by  Clarke)  so  as  to  have  become  ratified  by  the  oompaaiy,  and  then  if  it  was, 
whether  or  not  the  subsequent  action  of  the  driver  was  negUgent  as  respects 
this  boy  so  as  to  make  the  company  liable  for  the  painful  injuries  which  ho 
has  received.  //  the  unauthorized  action  of  the  driver  was  never  ratified  by 
the  compawy,  then  the  boy  was  a  trespasser,  or  at  the  very  best,  a  mere  li- 
censee, to  whom«  under  the  rules  of  law  prevailing  in  this  stat^,  the  company 
owed  no  other  duty  than  that  of  refraining  from  acts  wilfully  injurious. 
//,  however,  he  was  there  at  the  express  or  implied  ifwitation  of  the  company, 
the  latter  owed  him  the  duty  of  exercising  reasonable  care." 

From  this  very  dear  statement  of  the  issues  and  of  the  law  ap- 
plicable to  them,  it  is  plain  that  the  case  as  tried  turned  mainly  on  the 
defendant's  ratification  of  Brady's  unauthorized  invitation.    Its  ratifi- 
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cation,  if  made  at  all,  was  made  through  Clarke,  the  stable  foreman, 
and,  therefore,  depended,  first,  upon  the  act  of  Clarke  in  acquiescing, 
and  secon^d,  upon  Clarke's  acquiescence  being  within  the  scope  of  his 
authority  "to  speak  for  the  defendant  in  a  way  that  bound  it.  What 
was  the  scope  of  Clarke's  authority?  This  was  a  question  of  fact, 
which,  in  the  state  of  the  evidence,  could  be  determined  only  by  the 
jury.  But  when  the  learned  trial  judge  came  to  charge  the  jury,  he 
failed — inadvertently,  we  think — ^to  submit  the  question,  which,  in  his 
previous  discussion  of  the  law,  he  had  recognized  was  for  the  jury. 
This  question,  stated  broadly,  is,  whether  acquiescence  by  Clarke  in 
Brady^s  invitation  was  within  the  scope  of  Clarke's  authority,  and, 
whether,  accordingly,  the  defendant  had,  by  Clarke's  acquiescence,  rati- 
fied Brady's  unauthorized  invitation  and  had  become  liable  for  its  con- 
sequences. 

The  judge  submitted  only  the  question,  whether  Clarke  did  in  fact 
acquiesce.  The  jury  were  instructed  that  the  test  of  this  question  was 
what  Clarke  did  or  failed  to  do,  and  were  told  that  if  they  found  that 
Clarke  did  not  see  the  boy  on  the  wagon,  then  no  duty  devolved  upon 
the  defendant  and  no  liability  ensued;  but,  if,  on  the  contrary,  they 
found  that  he  saw  the  boy  on  the  wagon  and  did  not  make  him  get 
oflF,  then  there  arose  in  the  defendant  a  duty  of  reasonable  care  to  the 
boy,  for  violation  of  which  by  Bradjr  the  defendant  was  liable.  We 
feel  that  in  failing  to  submit  to  the  jury  the  question  of  the  scope  of 
Clarke's  authority  to  acquiesce  in  Brady's  unauthorized  invitation, 
the  learned  trial  judge  fell  into  error.  'This,  we  think,  was  a  ques- 
tion for  the  jury.  Acquiescence  by  Clarke  in  a  way  that  bound  his 
employer  depended  upon  the  scope  of  Clarke's  emplo3rment.  Without 
first  determining  the  scope  of  his  employment,  it  is  quite  impossible  to 
determine  his  ability  to  acquiesce  in  a  way  that  legsdly  bound  his  em- 
ployer. 

It  appears  in  the  testimony  that  the  defendant  had  instructed  Clarke 
to  order  boys  off  the  wagons.  In  imposing  this  duty  upon  Clarke,  the 
plaintiff  argues,  the  defendant  clothed  him  wi^h  control  over  wagons 
and  their  occupants  with  full  authority  to  speak  and  act  for  it,  and 
therefore  it  conferred  upon  him  authority  to  acquiesce  in  Brady's  in- 
vitation in  a  way  that  made  the  defendant  liable  for  Brady's  negligence.' 
But  Clarke's  authority  to  acquiesce  and  thereby  bind  the  defendant 
cannot  be  gathered  alone  from  the  defendant's  act  of  imposing  upon 
him  a  duty  to  warn  boys  off  wagons ;  it  must  be  gathered  from  evi- 
dence of  Clarke's  position  in  representing  the  corporation  as  foreman 
and  as  being  the  corporation  at  that  place,  in  the  sense  of  being  the 
official  or  employe  through  whom  the  corporation  there  spoke  and 
acted.  But  much  of  the  plaintiffs  testimony  as  to  Clarke's  authority 
was  controverted  by  testimony  for  the  defendant,  by  which  it  intended 
to  show  that  Clarke  was  a  mere- stableman  without  authority  over  any- 
thing but  the  teams.  In  this  state  of  the  testimony,  we  think  the 
scope  of  Clarke's  authority  to  bind  the  defendant  was  a  question  which 
the  defendant  had  a  right  to  have  submitted,  and  determined  by  a  jury. 
Because  the  question  was  not  submitted,  and  on  this  ground  alone,  we 
direct  that  the 

Judgment  below  be  reversed  and  a  new  venire  be  awarded. 
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On  Petition  for  Rehearing. 

PER  CURIAM.  [2]  By  their  petition  for  rehearing,  the  plaintiffs 
complain  that  this  court  disposed  of  the  writ  of  error  and  reversed 
the  judgment  in  this  case  on  a  matter  not  raised  by  assignment  of  error 
based  on  any  exception  in  the  record.    No  other  error  is  charged. 

It  appeared  at  the  argument  that  the  crux  of  the  case  was  Clarke's 
authority  to  ratify  the  unauthorized  act  of  the  defendant's  servant  and 
thereby  make  the  defendant  liable  for  his  negligence. 

Though  plainly  appearing  in  the  record,  this  question  was  not  rais- 
ed by  assignment  of  error,  nor  was  it  discussed  in  the  briefs.  We 
therefore  asked  for  supplemental  briefs  on  this  one  question.  The 
briefs,  when  filed,  as  well  as  the  record,  when  read,  disclosed  very  cer- 
tainly that  this  matter  had  not  been  submitted  to  the  jury.  This  omis- 
sion we  thought  constituted  error,  which,  thoygh  not  assigned,  we  no- 
ticed under  rule  11  of  this  court  (224  Fed.  vii,  137  C.  C.  A.  vii).  P. 
&  R.  Ry.  Co.  V.  Mariand,  239  Fed.  1,  152  C.  C.  A.  51. 

The  petition  is  dismissed. 


WASHINGTON  &  C.  RT.  CO.  v.  MOBILE  &  O.  R.  OO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     January  7,  1919.) 

No.  3230. 

1.  Oarbtebs  ^=:»202 — Interstate   Comiterce — Dividing   Eabninos — ^Iixeqal 

Tb.\nsaction — Recovebt. 

Where  plaintiff  and  defendant  had  a  joint  tariff  proYlding  a  through 
rate  on  lumber  shipments,  but  there  was  no  provision  for  remllling  at  the 
point  of  Junction,  and  defendant,  on  shipments  remilled,  collected  the 
local  rate  to  the  junction  point,  plaintiff,  though  it  paid  defendant  a  por- 
t\im  of  the  through  rate,  may  recover  the  same,  regardless  of  knowledge  ot 
the  true  facts;  the  transaction  violating  the  Interstate  Commerce  Act 
(Comp.  St.  §  8563  et  seq.),  and  the  rule  that  the  courts  will  refuse  re- 
dress to  joint  violaters  of  the  law  having  no  application. 

2.  Carbiers  ^=>2^--Regulations — Dividing   Eabnings — ^•*Pubijo   Cobpoba- 

TION." 

A  raMroad  company  is  a  "public  corporation**  charged  with  public  du- 
ties, and  in  view  of  the  rate-making  powers  of  the  state  such  a  company 
cannot  make  voluntary  payments  to  another  railroad  company  out  of 
rates  which  it  has  collected  and  is  entitled  to. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Public  Corporation.] 

3.  Carbiebs  ^=s>29 — ^Intebstate  Coicmebce — Dividing  Eabnings. 

Where  defendant  railroad  company  was  not  entitled  to  any  part  of  the 
rates  received  by  plaintiff,  the  shipment  not  being  one  falling  within  a 
joint  through  rate,  heldt  that  plaintiff  could  not  make  voluntary  pay- 
ments to  defendant,  for  that  would  defeat  the  purpose  of  the  Interstate 
Commerce  Act  (Comp.  St.  §  8563  et  seq.). 

4.  Evidence  ^=»2Q8(7) — Judiciaij  Admissions — Demubbebs. 

Though  a  demurrer  to  a  plea  is  sustained,  an  admission  of  lact 
therein  may  be  considered. 

5.  Appeal,  and  Ebbob  <@=>1051(3) — Review — Habmless  Ebbob.. 

Where  defendants  own  plea  admitted  the  facts  shown  by  evidence, 
the  admission  of  such  evidence,  though  erroneous,  was  harmless. 

^;=5>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  6  Indexes 
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6.  Garbixbs    ^=s>202 — Ghabges — Oonnectino    Cabriebs — Ovebpayuent — Be- 

COVEBT. 

Where  plaintiff  sued  to  recover  from  defendant  amounts  paid  to  de- 
fendant as  its  share  of  Joint  through  rates,  and  it  appeared  that  plaintiff 
was  not  ^ititled  to  recover  on  all  of  the  cars  on  which  such  rates  were 
paid,  plaintiff  was  bound  to  establish  its  case  by  showing  the  shipments 
and  cars  on  which  it  was  entitled  to  recover. 

7.  Appeal  and  Ebrob  ^==>1175(1)— Review — Habmless  Ebbob. 

Where  a  Judgment  for  plaintiff  was  for  too  large  an  araoimt,  and  the 
record  did  not  contain  evidence  from  which  the  error  might  be  corrected, 
the  case  must  be  remanded. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama;  Robert  T.  Ervin,  Judge, 

Action  by  the  Mobile  &  Ohio  Railroad  Company  against  the  Wash- 
ington &  Choctaw  Railway  Company.  There  was  a  judgment  for 
plaintiff  (242  Fed  531),  and  defendant  brings  error.  Reversed  and 
remanded. 

Harry  T.  Smith  and  Wm.  G.  Caffey,  both  of  Mobile,  Ala.,  for  plain- 
tiff in  error. 
S.  R.  Prince,  of  Mobile,  Ala.,  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  The  Washington  &  Choctaw  Railway  Com- 
pany has  a  point  of  junction  with  the  Mobile  &  Ohio  Railroad  Com- 
pany  at  Yellow  Pine,  Ala.  Both  railroads  are  com!mon  carriers,  un- 
der the  jurisdiction  of  the  Interstate  Commerce  Commission.  Joint 
tariffs  were  published,  covering  shipments  originating  on  the  Wash- 
ington &  Choctaw  and  transported  over  the  line  of  the  Mobile  &  Ohio. 
The  latter  company  instituted  suit  against  the  former  for  sums  paid 
upon  statements  of  the  defendant  of  amounts  claimed  as  due  as  its 
division  of  the  through  rate  from  points  on  its  line.  It  was  alleged 
and  proved  that  the  course  of  business  was  for  the  Washington  & 
Choctaw  to  transport  lumber  from  points  on  its  line  to  Yellow  Pine, 
where  it  was  remilled  or  redressed,  and  that  thereafter  further  ship- 
ment was  made  on  through  bills  of  lading  from  the  original  shipping 
point.  The  contention  is  made  that  these  were  not  through  shipments, 
but  that  the  initial  shipment  was  concluded  at  Yellow  Pine,  and  that 
another  shipment  was  begun  at  that  place  over  the  Mobile  &  Ohio.  It 
is  alleged  and  proved  that  the  Washington  &  Choctaw  collected  a 
local  rate  from  the  shipper  to  Yellow  Pine. 

The  circumstance  that  the  Choctaw  received  its  local  rate,  and  there- 
after received  a  part  of  the  through  rate  from  the  Mobile  &  Ohio, 
cannot  affect  the  case.  The  Choctaw  is  not,  of  course,  entitled  to  both 
a  local  rate  and  a  division  of  the  through  rate.  But  this  case  is  con- 
cerned alone  with  the  right  of  the  Mobile  &  Ohio  to  recover  that  part 
of  the  rate  improperly  collected  from  it  by  the  Washington  &  Choc- 
taw. 

[  1  ]  The  defense  is  made  that  the  Washington  &  Choctaw  and  Mo- 
bile &  Ohio  were  joint  violators  of  the  law,  and  it  is  contended  that  the 
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courts  will  refuse  redress  when  either  of  the  parties  to  an  illegal  trans- 
action appeals  to  the  courts.  The  Mobile  &  Ohio  claims  that  it  was  with- 
out knowledge  of  the  fact  that  these  were  not  through  shipments ;  but  it 
insists  that,  even  if  it  had  known  of  the  facts  which  make  the  trans- 
action illegal,  it  would,  nevertheless,  be  entitled  to  recover. 

The  general  rule  with  reference  to  recovery  by  one  person  against 
another  in  a  transaction  involving  illegal  acts  upon  the  part  of  both  is 
well  settled.  No  general  rule  of  this  kind  can  appl)r  to  a  case  in  which 
the  rights  of  the  parties  are  governed  by  the  unequivocal  terms  of  the 
law.  It  is  a  part  of  the  duty  of  the  Mobile  &  Ohio  Railroad  to  col- 
lect from  all  shippers  and  from  all  railroads  all  that  is  due  to  it  under 
any  tariff  under  which  it  is  operating.  If  it  should  collect  less  than  it 
is  entitled  to,  or  pay  out  too  much  on  a  joint  rate,  it  is  under  ob- 
ligations to  collect  the  balance,  or  the  amount  erroneously  paid,  as  def- 
initely as  it  is  under  obligations  to  return  any  excess  charged,  or  any 
amount  improperly  retained. 

The  method  used  by  the  Washington  &  Choctaw  was  clearly  in 
violation  of  the  law.  Its  illegality  was  not  dependent  upon  the  fact  that 
it  secured  a  double  rate.  No  tariff  promulgated  by  it,  or  by  it  and 
connecting  lines,  provided  for  stoppage  of  the  lumber  in  transit  for 
remilling  or  redressing.  It  had  the  right  to  collect  a  legal  rate  from 
points  on  its  road  to  Yellow  Pine.  As  to  shipments  originating  at 
Yellow  Pine  on  the  Mobile  &  Ohio,  it  had  no  rights  of  any  sort,  and 
was  not  entitled  to  any  part  of  any  rate  received  by  the  Mobile  &  Ohio. 
If  by  deceit  or  misstatements,  or  by  any  understanding  with  the  Mo- 
bile &  Ohio,  or  otherwise,  it  secured  a  part  of  the  rate  to  which  the  lat- 
ter was  exclusively  entitled,  it  violated  the  law,  and  was  under  obli- 
gations to  return  to  the  Mobile  &  Ohio  that  which  it  had  unlawfully 
received. 

If  the  Mobile  &  Ohio  and  the  Washington  &  Choctaw  both  had  cog- 
nizance of  the  fact  that  shipments  were  being  made  and  divisions 
being  effected  under  a  tariff  not  promulgated  in  accordance  with  law, 
or  not  promulgated  at  all,  both  concerns  became  liable  for  violation 
of  the  Interstate  Commerce  Act  (Comp.  St.  §  8563  et  seq.)  ;  and  it  would 
be  the  duty  of  both  to  see  to  the  restoration  of  that  which  had  been  un- 
lawfully exacted  or  paid. 

[2,  3  J  Defendants  make  the  proposition  that,  after  having  received 
money  in  payment  of  a  freight  charge,  the  Mobile  &  Ohio  had  the 
right  to  do  with  it  as  it  pleased,  and  the  right  to  give  it  to  the  Wash- 
ington &  Choctaw,  if  it  so  desired.  This  proposition  cannot  receive 
the  sanction  of  the  courts.  It  is  a  mistake  to  assume  that  the  railroad 
companies  may  do  as  they  please  with  that  which  they  receive.  They 
are  public  corporations,  charged  with  public  duties,  and  those  duties' 
cannot  be  performed  without  a  proper  conservation  and  administra- 
tion of  their  revenues.  The  rate-making  bodies  of  the  country  must 
see  to  it  that  reasonable  rates  are  fixed,  with  the  view  of  enabling  the 
companies  to  perform  their  public  duties.  The  proper  fixing  of  rates 
is  inconsistent  with  an  unrestrained  right  upon  the  part  of  the  rail- 
road companies  to  donate  or  otherwise  dispose  of  their  funds,  except 
for  the  purposes  and  in  the  manner  contemplated  by  the  laws.    Even 
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if  this  general  proposition  could  be  controverted,  there  could  be  no 
question  about  the  duty  of  railroad  companies  to  conform  their  inter- 
state transactions  to  the  terms  of  the  Interstate  Commerce  Act.  Tar- 
iffs and  divisions  would  be  rendered  nugatory,  if  the  interested  com- 
panies could,  by  repayments  and  readjustments  of  accounts,  bring 
about  any  result  they  might  desire  as  between  themselves  and  connect^- 
ing  lines,  or  between  themselves  and  shippers. 

It  is  the  right  and  the  duty  of  railroad  companies  which  have  im- 
properly paid  out  money  to  connecting  lines  under  a  mistake  of  fact, 
or  with  knowledge  of  the  unlawful  character  of  payment,  to  recover 
such  payments.  The  conclusions  reached,  and  so  well  stated,  by  the 
trial  judge,  are  concurred  in  entirely. 

[4;  5]  The  defendants  in  this  case  insist  that  the  allegations  of  the 
petition  have  not  been  established  by  competent  evidence.  The  court 
permitted  records  of  the  Mobile  &  Ohio  Railroad  Company,  not  shown 
to  have  been  made  by  any  person  directly  familiar  with  the  facts,  to 
bo  admitted  in  evidence  against  the  defendants.  It  is  not  necessary 
in  this  case  to  determine  whether  the  business  of  the  country  is  to 
be  hampered  and  the  efficiency  of  the  courts  destroyed  by  appeals  to 
archaic  rules  of  evidence;  for,  even  if  the  evidence  was  technically 
inadmissible,  the  defendant  could  not  have  been  harmed  by  the  action 
of  the  court  in  permitting  its  introduction  to  prove  facts  which  have 
been  formally  admitted  by  the  defendant  in  its  pleadings  or  estab- 
lished as  against  it  by  statements  furnished  by  it  to  the  plaintiff.  A 
plea  of  defendant  contained  the  averment  that  the  plaintiff  "volun- 
tarily paid  the  defendant  the  amount  which  it  is  now  seeking  to  re- 
cover." Though  a  demurrer  to  the  plea  was  sustained,  cognizance 
could  be  taken  of  an  admission  which  it  contained.  The  most  that 
could  be  said  against  the  admission  of  the  evidence  is  that  it  was  im- 
properly admitted  to  prove  facts,  the  truth  of  which  the  record  shows 
was  not  disputed. 

[I,  7]  There  is,  however,  deficiency  in  the  evidence  in  one  respect. 
The  testimony  indicates  that  payment  was  made  on  a  small  number  of 
cars  that  were,  in  fact,  through  shipments  from  points  on  the  Wash- 
ington &  Choctaw  other  than  Yellow  Pine.  As  to  these  cars  the  pay- 
ments were  properly  made.  While  it  is  assumed  from  the  testimony 
that  the  number  of  such  cars  was  very  limited,  yet  this  fact  does  not 
relieve  the  plaintiff  from  establishing  its  case  by  distinguishing  these 
from  the  other  cars.  It  is  apparent  that  it  has  recovered  judgment 
for  an  amount  somewhat  in  excess  of  that  for  which  judgment  should 
have  been  given.  The  record  does  not  furnish  sufficient  evidence  for 
reformation  of  the  judgment,  and  it  will  have  to  be  reversed  for  fur- 
tlier  evidence  upon  this  issue. 

Reversed. 
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AP6AB  T.  UNITED  STATES. 

(Glrcnit  Ck>nrt  of  Appeals,  Fifth  Circuit  .  January  15,  1019.    Rehearing 

Denied  March  15,  1919.) 

No.  3204. 

1.  Obihinal  Law  ^==>1144(2) — Appeal. 

Where  plea  in  abatement  to  indictment  did  not  show  that  the  dis- 
trict Judge  appointing  the  jury  commissioner  was  without  the  district  at 
the  time  he  entered  the  order  and  the  record  did  not  show  that  fact,  the 
overruling  of  the  plea  cannot  be  held  erroneous  on  writ  of  error. 

2,  Jury  ^=»79(1) — ^Drawing  of  JtrsoBS — Ruub  in  United  States  Coubt-^ 

Trial  of  Criminal  Case. 

In  the  absence  of  a  rule  and  order  governing  the  drawing  of  jurors 
for  the  trial  of  cases  in  the  federal  courts,  that  matter  is  in  control  of 
those  courts,  subject  only  to  the  restrictions  Congress  has  prescribed  and 
to  such  limitations  as  are  recognized  by  the  settled  principles  of  criminal 
law. 
8.  Jury  <S=»82(2) — ^Pettt  Jury— Panel. 

Though  district  judge  who  was  designated  to  hold  court  In  an  adjoin- 
ing district  entered  an  order  while  without  the  district  directing  that 
the  panel  of  petit  jurors  be  drawn,  Jield  that,  as  the  Judicial  Code 
does  not  make  such  an  order  a  prerequisite  to  the  validity  of  a  drawing 
of  the  names  of  those  to  be  summoned  to  serve  as  petit  jurors,  the  action 
of  the  jury  commissioner  in  following  the  order  amounted  to  no  more  than 
the  drawing  of  jurors  without  an  order,  which  irregularity  the  District 
Court  could  waive. 

4.  Jury  <S=>79(1) — Petit  Jury — Drawing. 

Where  a  district  judge  was  designated  to  hold  court  in  an  adjacent  dis- 
trict with  the  powers  provided  for  by  Judicial  Code,  §  14  (Oomp.  St.  § 
981),  Tueld,  under  section  19  (section  986),  and  in  view  of  section  17  (sec- 
tion 984),  that  an  order  entered  by  such  judge,  while  without  the  sec- 
ond district  directing  the  drawing  of  petit  jurors,  was  valid,  for  the  order 
was  one  which  could  be  made  by  the  judge  while  in  chambers,  and  it  Is 
not  necessary  that  it  be  made  within  the  territorial  limits  of  the  dis- 
trict wherein  it  was  to  be  effective,  as  the  judge's  chambers  are  con- 
sidered to  be  where  he  is  and  authorized  to  be  engaged  in  performing  his 
judicial  duties. 

5.  Banks  and  Banking  ^=»257(3) — ^National  Banks — Offenses. 

In  a  prosecution  under  Rev.  St.  5  5209  (Comp.  St  f  9772),  where  It  was 
charged  that  defendant,  while  acting  as  the  cashier  of  a  national  banking 
association,  willfully  misapplied  its  moneys,  funds,  or  credits,  and  such 
misapplications  were  effected  by  the  payment  of  checks  drawn  on  the 
bank  by  persons  having  no  money  or  funds  to  their  credit  who  were  in- 
solvent and  financially  unable  to  pay  the  sums,  evidence  that  defendant, 
while  acting  as  cashier,  obtained  money  from  the  bank  by  discounting  a 
note  which  he  knew  to  be  a  forgery,  is  admissible  to  show  intent. 

6.  Criminal  Law  ^=»1172(8) — Review — ^Harmless  Error. 

Where  defendant  was  convicted  on  many  counts,  and  sentenced  to  a 
penitentiary  term  of  five  years  on  each  count,  the  terms  to  be  served  con- 
currently, an  error  in  the  charge,  affecting  the  conviction  as  to  only  one 
count  is  harmless  and  no  ground  for  reversal. 

7.  Criminal  Law  ^=»829(1) — ^Trial— Instructions. 

The  refusal  of  requested  'charges  fairly  covered  by  the  charge  given  is 
not  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Louisiana ;  Ruf  us  E.  Foster,  Judge. 

Harvey  D.  Apgar  was  convicted  of  violation  of  Rev.  St.  §  5209 
(Comp.  St.  §  9772),  in  that  while  acting  as  cashier  of  a  national  banking 
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association   he    willfully    misapplied    moneys,    etc.,    and    he    brings 
error.    Affirmed. 

John  C.  Theus,  of  Monroe,  La.,  and  J.  M.  Foster,  Frank  J.  Looney, 
and  W.  A.  Wilkinson,  all  of  Shreveport,  La.,  for  plaintiff  in  error. 

Joseph  Moore,  U.  S.  Atty.,  and  J.  H.  Jackson,  Asst.  U.  S.  Atty., 
both  of  Shreveport,  La. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  the  21st  day  of  March,  1917,  the 
Senior  Circuit  Judge  of  the  Fifth  judicial  circuit  designated  "the  Hon- 
orable Rufus  E.  Foster,  Judge  of  the  Eastern  District  of  Louisiana, 
to  hold  the  District  Court  in  the  Western  District  of  Louisiana  in  the 
place  and  in  aid  of  the  judge  thereof,  and  therein  to  have  the  powers 
provided  in  section  14  of  the  Judicial  Code  [Act  March  3,  1911,  c. 
231,  36  Stat.  1089  (Comp.  St.  §  981)]."  The  indictment  against  the 
plaintiff  in  error  (who  will  be  referred  to  as  the  defendant)  was  filed 
in  the  Monroe  division  of  the  Western  district  of  Louisiana  on  May 
31,  1917.  On  the  1st  day  of  October,  1917,  the  defendant  filed  a  plea 
in  abatement  to  the  indictment  and  a  challenge  to  the  array  of  the 
panel  of  petit  jurors  drawn  and  served  for  the  October,  1917,  term  of 
court  at  Monroe;  both  of  which  were  overruled. 

[1]  The  ground  relied  on  in  argument  against  the  correctness  of 
the  court's  action  in  overruling  the  plea  in  abatement  is  that  the  in- 
dictment was  subject  to  be  abated  because  an  order  made  by  Judge 
Foster  on  May  14,  1917,  appointing  Georg^e  G.  Weaks  jury  commis- 
sioner for  the  Western  district  of  Louisiana,  Monroe  division,  was 
illegal  and  invalid  for  the  reason  that  Judge  Foster,  at  the  time  the 
order  was  made,  was  absent  from  the  Western  district  of  Louisiana. 
The  ground  mentioned  was  not  stated  in  the  plea  in  abatement.  Fur- 
thermore, the  record  does  not  show  that  it  was  proved  or  admitted  that 
Judge  Foster  was  'absent  from  the  Western  district  of  Louisiana  when 
he  made  the  order  appointing  the  jury  commissioner.  There  is  a  re- 
cital in  the  bill  of  exceptions  of  the  admission  of  the  truth  of  the  al- 
legations of  specified  filed  pleas  and  motions.  The  record  does  not 
contain  any  filed  plea  or  motion  which  alleges  that  Judge  Foster  was 
absent  from  the  Western  district  of  Louisiana  when  he  made  the  or- 
der in  question.  Assuming,  without  conceding,  that  the  indictment 
was  subject  to  be  abated  or  quashed  on  the  ground  mentioned,  in  the 
absence  of  proof  or  admission  of  the  existence  of  such  ground,  it 
cannot  be  held  that  the  court  erred  in  refusing  to  abate  or  quash  the 
indictment  on  that  ground. 

[2,3]  The  ground  stated  in  the  above-mentioned  challenge  or  mo- 
tion to  quash  the  panel  of  petit  jurors  was  the  following: 

"That  the  order  of  the  Honorable  Rufus  B.  Foster,  District  Judge  of  the 
Eastern  District  of  Louisiana,  directing  that  said  panel  of  petit  Jurors  be 
drawn,  is  Illegal  and  invalid  for  the  reason  that  the  said  Honorable  Rutiis  E. 
Foster,  Judge  as  aforesaid,  gave  and  executed  said  order  whUe  without  the 
Jurisdiction  of  the  Western  District  of  I^ulslana  and  while  within  and  dls- 
char^ng  the  duties  and  functions  of  United  States  District  Judge  for  the 
Eastern  District  of  Louisiana." 
256  F.— 2 
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The  truth  of  this  allegation  was  admitted.  The  record  made  up  for 
this  court  does  not  contain  the  order  referred  to.  The  attack  on  the 
panel  is  based  on  the  circumstance  that  Judge  Foster  was  in  the  dis- 
trict of  which  he  is  the  judge  when  he  made  the  order  directing  the 
drawing  of  the  panel.  A  statute  prescribes  how  grand  and  petit  jurors 
shall  be  drawn.  Judicial  Code,  §  276  (Comp.  St.  §  1253).  Another 
statute  forbids  the  summoning  of  a  grand  jury  to  attend  any  district 
court  unless  the  issue  of  a  venire  therefor  is  ordered  by  the  judge. 
Judicial  Code,  §  284  (Comp.  St.  §  1261).  There  is  no  statute  making 
such  an  order  a  prerequisite  to  the  validity  of  a  drawing  of  the  names 
of  those  to  be  summoned  to  serve  as  petit  jurors.  The  panel  of  petit 
jurors  here  in  question  was  drawn  for  a  regular  term  of  the  Monroe 
division  of  the  court.  If  such  action  by  the  jury  commission  is  taken 
without  having  been  ordered,  it  may  be  subject  to  be  disapproved  by 
the  judge  or  the  court;  but,  in  the  absence  of  any  law  requiring  an 
order  for  the  drawing  of  petit  jurors,  such  drawing  may  be  sanction- 
ed as  well  after  as  before  it  occurred.  It  is  enough  that  the  court  ac- 
quiesced in  the  drawing  of  petit  jurors  for  the  term,  whether  a  valid 
order  was  or  was  not  made  before  the  drawing  occurred.  Breese  v. 
United  States,  203  Fed.  824,  828,  122  C.  C.  A.  142.  In  the  absence 
of  a  rule  or  order  governing  the  drawing  of  jurors  for  the  trial  of 
cases  in  the  courts  of  the  United  States,  that  matter  is  in  the  control 
of  those  courts,  subject  only  to  the  restrictions  Congress  has  prescrib- 
ed, and,  also,  to  such  limitations  as  are  recognized  by  the  settled  prin- 
ciples of  criminal  law  to  be  essential  in  securing  impartial  juries  for 
the  trial  of  offenses.  Pointer  v.  United  States,  151  U.  S.  396,  14  Sup. 
Ct.  4ia  38  L.  Ed.  208. 

[4]  We  are  not  to  be  understood  as  concurring  in  the  contention 
that  the  order  in  question  was  invalid  because  it  was  made  by  Judge 
Foster  "while  within  and  discharging  the  duties  and  functions  of 
United  States  District  Judge  for  the  Eastern  District  of  Louisiana." 
An  effect  of  the  order  designating  him  "to  hold  the  District  Court  in 
the  Western  District  of  Louisiana  in  the  place  and  in  aid  of  the  judge 
thereof,  and  therein  to  have  the  powers  provided  in  section  14  of  the 
Judicial  Code,"  was  to  add  to  the  territory  in  which  he  was  required 
to  exercise  the  functions  of  a  District  Judge.  Judicial  Code,  §  19 
(Comp.  St.  §  986).  So  long  as  he  was  in  either  the  Eastern  or  the 
Western  district  of  Louisiana,  while  the  order  of  designation  was  ef- 
fective, he  was  within  the  territorial  limits  in  which  he  was  authorized 
and  required  to  perform  judicial  duties.  Where  the  order  is  one 
which  may  be  made  at  the  chambers  of  the  judge,  it  is  not  necessary 
that  it  be  made  within  the  territorial  limits  of  the  district  in  which  the 
order  is  to  be  effective,  if  it  is  made  where  the  judge  at  the  time  is 
performing  the  duties  of  his  office,  as  the  Judge's  chambers  are  con- 
sidered to  be  where  he  is,  and  authorized  to  be,  engaged  in  perform- 
ing his  judicial  duties.  Ex  parte  HoUon  Parker,  131  U.  S.  221,  9 
Sup.  Ct.  708,  33  L.  Ed.  123 ;  Horn  v.  Pere  Marquette  R.  Co.  (C.  C.) 
151  Fed.  626;  Ex  parte  Harlan  (C.  C.)  180  Fed.  119.  Nothing  in  the 
languages  of  sections  14  and  17  of  the  Judicial  Code  (Comp.  St.  §  984) 
indicates  an  intention  to  make  the  rule  just  stated  inapplicable  to  cham- 


Digitized  by 


Google 


APGAB  v.  UNITED  8TATBS  19 

bers  orders  made  by  a  district  judge  acting  under  a  designation  made 
in  pursuance  of  the  first-mentioned  section.  The  court  did  not  err 
in  overruling  the  challenge  or  motion  attacking  the  panel  of  petit  ju- 
rors drawn  for  the  term  during  which  the  trial  occurred. 

[5]  The  counts  of  the  indictment  upon  which  the  case  went  to  the 
jury  charged  the  commission  by  the  defendant  of  offenses  denounced 
by  section  5209  of  the  Revised  Statutes  (Comp.  St.  §  9772),  in  that, 
while  acting  as  the  cashier  of  a  named  national  banking  association, 
he  willfully  misapplied  its  moneys,  funds,  or  credits,  to  the  use  or 
benefit  of  himself  and  others,  with  intent  to  injure  or  defraud  the  as- 
sociation. The  alleged  misapplications  upon  which  were  based  27  of 
the  29  counts  of  the  indictment  which  were  suteiitted  to  the  jury 
were  charged  to  have  been  effected  by  the  defendant  paying  or  caus- 
ing to  be  paid  checks  drawn  on  the  bank  by  parties  having  no  mgney 
or  funds  to  their  credit  therein,  and  who,  when  the  checks  were  drawn 
and  paid,  were  insolvent  and  financially  unable  to  pay  the  amounts 
called  for  by  the  checks.  Over  the  defendant's  objection,  the  prosecu- 
tion was  permitted  to  introduce  evidence  tending  to  prove  that  the 
defendant,  while  acting  as  cashier,  obtained  money  from  the  bank  by 
discounting  a  note  purporting  to  be  that  of  a  third  party,  but  which 
was  known  to  the  defendant  to  be  a  forgery;  the  transaction  to  which 
that  evidence  referred  not  being  one  which  was  charged  in  any  count 
of  the  indictment  which  was  submitted  to  the  jury.  The  evidence  was 
admissible  on  the  question  of  the  intent  which  accompanied  the  alleg- 
ed misapplications  for  which  the  defendant  was  tried.  The  existence 
of  an  intent  oh  his  part  to  injure  or  defraud  the  bank  was  in  issue. 
The  fact  that,  while  acting  as  cashier,  he  obtained  money  from  the 
bank  on  a  note  he  knew  to  be  forged,  had  some  tendency  to  prove  that 
when,  on  other  occasions,  he  obtained  the  bank's  money  in  the  way 
charged  in  the  indictment,  he  did  so  with  intent  to  injure  or  defraud  it. 
Dorsey  v.  United  States,  101  Fed.  746,  41  C.  C.  A.  652;  s.  c,  178  U. 
S.  6i3,  20  Sup.  Ct  1030,  44  L.  Ed.  1216;  Trent  v.  United  States,  228 
Fed.  648,  143  C.  C.  A.  170;  Farmer  v.  United  States,  223  Fed.  903, 
139  C.  C.  A.  341.  There  were  other  similar  rulings  on  evidence  and 
in  instructions  given  which  are  sustainable  on  the  ground  above  indi- 
cated. 

It  is  not  deemed  necessary  to  say  more  in  regard  to  other  rulings  on 
evidence  which  are  complained  of  than  that  none  of  those  rulings  in- 
volved such  error  as  would  justify  a  reversal  of  the  judgment. 

[I]  One  count  of  the  indictment  was  based  upon  the  alleged  ab- 
straction of  a  bill  of  lading  which  was  attached  to  a  draft  sent  to  the 
bank  for  collection.  Evidence  was  adduced  to  the  effect  that  one 
Brown,  a  depositor  in  the  bank,  verbally  agreed  that  the  amount  of 
that  item  be  charged  to  his  account.  It  was  not  so  charged,  and  the 
amount  of  the  draft  was  not  collected  by  the  bank.  An  exception  was 
rejerved  to  the  following  part  of  the  court's  charge  in  reference  to 
that  transaction: 

"Now,  the  guaranty  that  Mr.  Brown  is  supposed  to  have  given,  in  law, 
amounts  to  nothing.  It  was  not  in  writing,  and  a  man  cannot  be  held  to 
pay  the  debt  of  a  third  pepsoo  unless  he  agreed  to  do  so  in  writing.    No  evi- 
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dence  would  be  admitted  on  the  stand  to  prove  It  up.  However,  you  may  con- 
sider that  circumstance  in  making  up  your  minds  as  to  whether  or  not  there 
was  any  guilty  intent  on  the  part  of  the  defendant  In  this  case  In  that  trans- 
action." 

It  is  suggested  in  argument  that  the  court  erred  in  treating  the  agree- 
ment referred  to  as  one  to  pay  the  debt  of  a  third  person.  If  that 
was  an  error,  it  affected  the  conviction  on  only  one  count  of  the  in- 
dictment. The  verdict  of  the  jury  was  one  finding  the  defendant 
guilty  as  charged  in  the  29  counts  of  the  indictment  submitted  to  them. 
The  defendant  was  sentenced  to  a  penitentiary  term  of  five  years  on 
each  count  of  the  indictment  on  which  he  was  convicted,  the  judg- 
ment providing  that  the  terms  of  imprisonment  imposed  be  served  con- 
currently. Such  a  judgment  is  not  to  be  reversed  because  of  an  error 
affecting  the  conviction  on  only  one  of  the  counts,  because  the  result 
is  practically  the  same  as  it  would  have  been  if  there  had  been  no  con- 
viction on  that  count.  Frankfurt  v.  United  States,  231  Fed.  903,  146 
C.  C.  A.  99. 

[7]  The  defendant  requested  a  number  of  written  charges,  some  of 
which*  were  given  and  the  others  refused.  The  charge  given  by  the 
court  fairly  covered  the  only  propositions  applicable  to  the  case  which 
are  claimed  in  argument  to  have  been  correctly  stated  in  any  of  the 
refused  charges.  A  refusal  of  a  requested  charge  under  such  circum- 
stances is  not  a  reversible  error. 

In  our  opinion,  the  record  does  not  show  the  commission  of  any  re*- 
versible  error. 

The  judgment  is  affirmed. 


DRUID  S.  S.  OO.,  Inc.,  T.  ALLAUN. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  90. 

1.  Bbokbbs  <g=>86(3) — ^Action  fob  Commission — Evidence. 

Evidence  that  defendant  agreed  to  pay  plaintiff  a  commission  on  sale  of 
a  vessel  by  a  certain  date,  and  that  It  refused  an  offer  within  the  time, 
but  accepted  it  afterward,  falsely  stating  that  it  received  more,  h^d  to 
sustain  a  finding  that  its  uttered  refusal  was  in  bad  faith. 

2.  Appeal  and  Ebbob  ^=»1039(13) — Habmless  Ebbob — Vabiance. 

Variance  between  complaint,  alleging  employment  of  plaintiff  on  com- 
mission of  a  certain  per  cent  on  selling  price  to  procure  the  United  States 
to  purchase  a  vessel  before  a  certain  date,  and  proved  contract  to  pay 
such  per  cent,  of  purchase  price  for  commission  and  legal  advice  It 
the  United  States  purchased  the  vessel  before  such  date,  held  not  prej- 
udicial. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  at  law  by  William  E.  Allaun  against  the  Druid  SteamsHip 
Company,  Incorporated.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

®s»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Kejr-Numbered  Digests  A  Indexes 
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Prior  to  April  14,  1917,  the  Dmld  Oompany  owned  the  steamship  Druid, 
which  It  desired  to  sell  and  hoped  that  the  United  States  would  purchase. 
For  reasons  not  clearly  appearing  In  the  record,  the  plaintiff  below,  Allaun, 
was  employed  to  bring  about  this  sale.  It  seems  to  have  been  admitted  that 
prior  to  April  14  he  rendered  some  services  in  respect  to  the  matter;  but, 
whatever  were  the  earlier  agreements  In  regard  thereto,  they  were  superseded 
by  a  letter  written  to  Allaun  by  the  Druid  Company  on  said  April  14,  as  follows : 

"Dear  Sir:  It  Is  hereby  mutually  agreed  and  imderstood  that  this  letter 
cancels  all  previous  agreements  between  your  good  self  and  the  Druid  Steam- 
ship Company.  In  the  event  that  the  steamer  Druid  Is  purchased  by  the  Unit- 
ed States  government  before  May  31, 1917,  and  the  purchase  price  is  $175,000, 
your  share  for  commission  and  legal  advice  will  be  $15,000.  In  the  event  the 
purchase  price  is  under  $175,000,  your  share  for  commission  and  legal  advice 
will  be  8  per  cent,  of  the  purchase  price." 

The  rest  of  the  letter  is  Immaterial.  It  was  signed  by  the  president  of  the 
defendant  below  and  agreed  to  in  writing  by  Allaun. 

This  action  was  brought  by  Allaun  to  recover  8  i)er  cent,  of  $90,000,  at 
which  price  the  Druid  Company  did  sell  the  steamer  to  the  United  States,  but 
made  such  sale  after  May  31st,  viz.  on  or  about  June  2d. 

At  trial  Allaun  testifled  that  not  later  than  April  27  he  ascertained  that  the 
government  would  buy  the  boat  and  would  pay  $90,000  and  no  more,  that 
being  her  appraised  value  as  declared  by  a  naval  board  of  aK>ralsers;  and 
he  communicated  this  fact  to  the  president  of  the  Druid  Company,  who 
refused  to  take  less  than  $170,000,  and  continued  such  refusal,  although 
repeatedly  reminded  that  the  smaller  sum  was  the  government's  figure 
and  would  not  be  d^arted  from,  until  about  May  15th,  when  said  president 
left  New  York  and  could  not  be  found  by  Allaun  until  about  June  11th,  when, 
meeting  him  on  the  street,  he  informed  plaintiff  below  that  he  had  sold  the 
boat  to  the  government  and  got  $100,000  for  it  Thereupon  Allaun  Investigated 
the  matter,  found  that  only  $90,000  had  been  paid,  and  brought  this  suit. 

The  complaint  stated  the  matter  under  three  so-called  causes  of  action: 

(1)  That  plaintiff  had  been  employed  to  procure  the  United  States  to  pur- 
chase the  Druid  at  a  commission  of  8  per  cent  upon  the  selling  price,  such 
procurement  to  be  effected  before  May  31,  1917 ;  that  he  had  so  procured  the 
government  as  purchaser  at  $90,000,  *'whlch  was  acceptable  to  the"  steam- 
ship company,  wherefore  commission  was  claimed. 

(2)  Set  forth  the  same  state  of  facts,  but  alleged  that  the  period  to  end 
May  31st  had  been  extended  "for  a  reasonable  time  •  «  •  and  until  the 
steamship  company  should  decide  whether  to  accept  said  offer." 

(3)  Again  set  forth  the  same  state  of  facts,  but  alleged  that  when,  before 
May  31st,  defendant  below  was  apprised  of  the  government's  offer,  it  **profess- 
ed  Itself  dissatisfied  therewith,"  although  intending  to  accept  said  offer  after 
May  31st,  but  "professed  dissatisfaction  and  its  intention  to  reject  the  [offer] 
for  the  wrcMigful  and  fraudulent  purpose  of  depriving"  Allaun  of  his  commis- 
sion. 

Allaun  had  a  verdict,  and  the  steamship  company  brought  this  writ 

Duncan  &  Mount,  of  New  York  City  (Courtland  Palmer,  of  New 
York  City,  of  counsel),  for  plaintiif  in  error. 

Abraham  Benedict,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  We  do 
not  consider  the  weight  of  the  evidence.  The  jury's  verdict  requires 
us  to  accept  AUaun's  story  as  above  outlined,  and  that  verdict  must 
be  upheld,  unless  some  prejudicial  error  can  be  shown. 

In  form  this  action  is,  as  the  complaint  conclusively  demonstrates, 
the  ordinary  suit  for  the  commission  ordinarily  claimed  by  a  broker 
who  discovers  and  brings  a  purchaser  to  a  willing  seller;   therefore 
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plaintiff  pleaded  in  usual  phrase  that  he  was  employed  to  ''procure  the 
government  of  the  United  States  to  purchase  the  steamship  Druid"  on 
or  before  May  31,  1917. 

The  contention  on  this  writ  rests  on  an  exception  to  refusal  to  dis- 
miss the  complaint  on  the  merits  at  the  close  of  the  whole  case ;  i.  e., 
defendant  below  thinks  itself  entitled  to  a  directed  verdict.  We  think 
it  true  that  there  was  no  evidence  at  all  to  support  the  second  cause  of 
action;  i.  e.,  to  show  any  extension  of  the  period  to  end  May  31st. 
But  no  specific  motion  to  dismiss  that  part  of  the  complaint  was  made, 
and  we  decline  to  consider  so  technical  a  point  without  technical  ac- 
curacy of  procedure. 

The  first  and  third  causes  of  action  are  but  different  ways  of  stat- 
ing the  same  contention;  for,  if  defendant  below  uttered  words  of 
refusal  only  as  a  trick  to  tide  over  the  contractual  period,  there  must 
have  been  a  mental  and  actual  acceptance— otherwise,  there  would 
have  been  nothing  to  conceal  by  the  pretense.  Whether  there  had  been 
this  mental  acceptance,  hidden  under  a  pretense  of  refusal,  in  order 
to  deprive  Allaun  of  his  commission,  was  the  question  very  fairly 
put  to  the  jury  in  a  charge  to  which  no  exception  was  taken.  The  ver- 
dict has  negatived  any  honest  change  of  purpose  or  new  intent  to  ac- 
cept between  May  31st  and  June  2d;  therefore  the  sole  inquiry  for 
us  is  whether  there  was  any  evidence  supporting  the  jury's  conclu- 
sion. This  inquiry  is  in  two  parts:  (1)  What  facts  justify  the  find- 
ing? and  (2)  assuming  the  facts  as  contended  for  by  plaintiff  below, 
does  the  law  justify  judgment  for  a  broker's  commission? 

[1]  1.  The  diligence  of  counsel  has  not  furnished  any  reported 
and  similar  state  of  facts.  Admittedly  mere  refusal  on  the  part  of 
a  vendor  to  perfect  a  sale  does  not  prevent  a  broker,  who  has  produced 
a  ready,  able,  and  willing  vendee,  from  earning  and  receiving  his 
commission.  Watson  v.  Brooks  (C.  C.)  13  Fed.  540,  and  cases  cited. 
The  same  case  points  out  that  conve)rance  is  no  part  of  a  sale,  so  that 
a  mere  refusal  to  convey  on  the  part  of  a  vendor  does  noj:  in  the  least 
affect  the  broker's  rights.  Nor  is  it  necessary,  in  order  to  fix  the  ven- 
dor with  a  broker's  commission,  that  the  refusal  to  perfect  the  trans- 
action should  be  either  dishonest,  arbitrary,  or  capricious.  Home,  etc., 
Co.  V.  Baum,  85  Conn.  383,  82  Atl.  970. 

But  a  vendor's  consent  to  the  offered  price  is,  of  course,  necessary, 
and  here  the  only  possible  termination  of  AUaun's  agency  was  by 
efflux  of  time  without  such  consent.  Instances  are  numerous  of  at- 
tempts to  terminate  a  broker's  employment  and  then  to  utilize  his  un- 
completed labors.  This  can  be  done,  out  only  with  good  faith  on 
the  vendor's  part,  and  the  question  of  bona  fides  is  for  the  jury.  Sib- 
bald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  at  page  390,  38  Am.  Rep.  441. 

Whatever  difference  exists  between  terminating  a  broker's  agency 
before  success  and  alleging  unsuccess  as  a  reason,  btft  doing  so  in 
bad  faith,  and  permitting  such  agency  to  expire  by  lapse  of  time  after 
complete  success  on  the  broker's  part  by  merely  refusing  a  consent 
which  is  subsequently  accorded  direct  to  the  vendors,  is  plainly  not 
one  of  substance.  We  hold  in  this  instance  that  from  the  prompt 
acceptance  after  May  31st  of  exactly  the  soraamg  dflfcr  of  more  than 
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a  month  previous,  coupled  with  the  falsehood  uttered  to  AUaun  re- 
garding the  sum  accepted,  the  jury  were  empowered  to  find  that  the 
uttered  refusal  was  a  subterfuge  covering  an  intent  ultimately  to  ac- 
cept, and  such  conduct  is  bad  faith. 

[2]  2.  If  the  written  contract  between  the  parties  had  evidenced  the 
usual  agreement  between  seller  and  broker,  we  should  have  no  doubt ; 
it  would  then  have  corresponded  with  the  complaint.  The  burden 
would  have  lain  on  AUaun  to  show  that  he  procured  the  government 
as  a  purchaser,  and  on  failure  to  show  such  procurement  he  would 
have  failed  in  the  first  duty  of  plaintiflF  under  such  a  pleading. 

It  is  entirely  clear  from  the  record  that  Allaun  never  procured  the 
United  States  to  purchase.  The  government  at  the  time,  just  after 
declaration  of  war  with  Germany,  was  openly  and  notoriously  in  the 
market  for  all  vessels  tendered  and  able  to  pass  naval  survey.  The 
defendant  below  had  already  tendered  its  steamer,  though  at  a  very 
high  price.  We  do  not  know  why  Allaun  was  hired.  There  is  no  evi- 
dence of  what  preceded  the  writing  of  April  14th,  and  we  cannot  in- 
dulge in  suspicion ;  but  certain  it  is  that,  after  learning  of  the  official 
valuation  of  the  Druid,  Allaun  did  nothing  but  tell  her  owners  that 
they  had  better  take  $90,000,  because  they  would  get  no  more.  This 
was  not  earning  a  broker's  commission  in  the  usual  way ;  and  if  such 
variance  between  allegata  and  probata  injuriously  affected  defendant 
below,  it  was  entitled  at  least  to  a  dismissal,  not  on  the  merits. 

But  the  written  contract  proved  is  not  a  broker's  hiring,  at  least  of 
the  usual  kind ;  it  does  not  require  Allaun  to  procure  a  purchaser  at 
all;  its  condition  is  single  and  simple  that,  if  the  United  States  buys, 
then  Allaun  is  to  get  a  percentage  for  "commission  and  legal  advice," 
and  the  rewards  of  many  agents  other  than  brokers  are  commonly 
called  commissions.  Botfi  parties  have  maintained  silence  through- 
out the  case  as  to  the  nature  of  this  "legal  advice,"  and  we  must  ac- 
cept it  as  a  valuable  consideration  for  a  lawful  contract. 

Thus  the  proposition  of  plaintiff  in  error  becomes  this :  That  since 
Allaun  alleged  something  that  he  never  performed,  i.  e.,  procurement 
of  the  United  States  as  a  purchaser,  but  which  on  the  evidence  he  was 
not  in  the  least  required  to  do,  therefore  he  should  have  had  a  ver- 
dict directed  against  him.  This  is  much  too  technical,  unless  injurious 
error  is  shown,  and  there  is  no  injury  on  the  construction  of  the  con- 
tract of  April  14th  now  contended  for.  This  contract  (we  quote  from 
plaintiff  in  error's  brief) — 

'*was  not  a  contract  to  go  out  and  find  a  purchaser,  but  to  seU  the  Druid  to 
the  United  States  before  May  31st  at  a  purchase  price  in  the  neighborhood  of 
$175,000.  The  plaintiff  was  hired  to  get  from  the  government  a  price  accept- 
able to  the  defendant,  and  has  failed  to  prove  that  he  got  such  a  price." 

This  is  a  proper  interpretation,  except  as  it  predicates  Allaun's 
right  to  recover  on  a  price  of  about  $175,000;  no  such  limitation  can 
be  found  in  the  contract  words,  and  no  such  defense  was  ever  pleaded, 
nor  was  any  offer  of  evidence  made  to  vary  or  explain  the  seeming- 
ly simple  and  plain  words  of  bargain. 

It  results  that  under  plaintiff  in  error's  own  construction  of  its  ad- 
mitted contract,  the  only  question  for  the  jury  was  rightfully  put  to 
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that  body ;  and  $90,000  has  been  declared  a  price  ''acceptable'*  to  the 
owner  of  Druid,  in  the  sense  that  it  was  intended  to  be  accepted,  and 
such  intention  existed  before  May  31st.  It  may  be  said  that  the  ar- 
gument in  support  of  this  writ  hinges  on  the  suggestion  that  "accept- 
able'' means  something  that  one  accepts  with  satisfaction.  It  often 
does,  but  if  the  Druid  Company's  officers  expected  to  have  AUaun's 
right  depend  on  their  gratification  or  pleasure  at  the  government's 
only  price  for  their  steamer,  the  contract  should  have  been  drawn  dif- 
ferently. 

Since,  therefore,  the  too  careful  language  of  the  complaint  worked 
no  injury  to  plaintiff  below,  we  find  no  reversible  error  in  the  record,, 
and  aifirm  the  judgment,  with  costs. 


MUIR  T.  CHATFIBI.D,  District  Judge. 

(Circuit  CJourt  of  Appeals,  Second  Circuit     December  7,  1918.) 

Courts  ^=»404 — CiBcurr  Cousts  of  Appeals — ^Issuancb  of  Remedial  Warra. 
The  power  of  federal  courts  to  Issue  writs  is  statutory,  and  under  Ju- 
dicial Code,  §  262  (Oomp.  St  {  1239),  a  Circuit  Court  of  Appeals  lias  power 
to  issue  a  writ  of  prohibition  or  mandamus  only  wlien  necessary  for  the 
exercise  of  its  appellate  jui'isdiction. 

Petition  for  Writ  of  Mandamus  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  petition  of  James  Thomson  Muir,  master  of  the 
British  Admiralty  transport  Gleneden,  for  writs  of  prohibition  and 
mandamus  against  Thonms  I.  Chatfield,  United  States  District  Judge 
for  the  Eastern  District  of  New  York.    Petition  denied. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (John  M.  Woolsey, 
of  New  York  City,  and  D.  M.  Tibbetts,  of  Guthrie,  Okl.,  of  coun- 
sel), for  petitioner. 

•Butler,  Wycoff  &  Campbell,  of  New  York  City  (Walter  C.  Noyes, 
Homer  L.  Loomis,  and  Joseph  A.  Barrett,  all  of  New  York  City,  of 
counsel),  for  respondent. 

Frederic  R.  Coudert  and  Howard  Thayer  Kingsbury,  both  of  New 
York  City,  amici  curiae,  for  British  Embassy. 

Before  WARD,  HOUGH,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  original  proceeding  in  this  court 
for  a  writ  of  prohibition  and  a  writ  of  mandamus  against  the  Hon- 
orable Thomas  Ives  Chatfield,  Judge  of  the  United  States  District 
Court  for  the  Eastern  District  of  New  York,  on  the  ground  that  he 
has  wrongfully  refused  to  release  from  arrest  in  a  proceeding  in  rem 
for  collision  the  British  Admiralty  transport  Gleneden  in  a  libel  there 
pending.  We  quote  from  the  brief  on  behalf  of  the  British  Embassy 
in  support  of  the  petition,  as  follows : 

*'An  admiralty  suit  in  rem  was  brought  in  the  Eastern  District  of  New  York 
by  an  Italian  corporation,  owning  the  Giuseppe  Verdi,  against  the  Gleneden,  to 

^s:9For  other  cases  see  same  topic  ft  KEY-NUUBBR  in  all  Key-Numbered  Digests  ft  indexes 
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recover  damages  for  a  collision  which  occurred  in  the  Mediterranean,  and 
the  Gleneden  was  arrested  therein^  The  Gleneden  Is  a  British  vessel,  be- 
longing to  a  private  owner,  but  requisitioned  by  the  British  government,  and 
in  its  service  as  an  Admiralty  transport  She  is  loaded'  with  a  cargo  of  grain 
belonging  to  the  British  government  and  is  under  Admiralty  orders  to  sail 
forthwith.  Under  instructions  from  the  British  Embassy,  its  counsel  inter- 
vened in  the  admiralty  suit  by  leave  of  court  as  amid  curise  and  presented  a 
suggestion  that  the  Gleneden  was  Immune  from  judicial  process  as  a  vessel 
in  the  public  service  of  the  British  government,  and  should  be  released  from 
arrest  and  permitted  to  perform  her  government  service  without  further  in- 
terference. 

"Judge  Ohatfleld,  to  whom  the  suggestion  was  presented,  handed  down  an 
opinion  in  which  he  said  that  'the  court  will  not  retain  possession  unless 
that  possession  can  be  acquired  without  interfering  with  the  rights  of  the 
British  government,'  but  nevertheless  required,  as  a  condition  of  turning  the 
vessel  over  to  the  representatives  of  the  British  government,  that  a  bond  be 
given  by  the  private  owner,  although  the  private  owner  had  not  become  a 
party  to  the  cause  and  was  not  before  the  court  As  recited  in  the  order,  a 
representative  of  the  firm  of  Kirlln,  Woolsey  &  Hickox,  who  had  appeared  as 
proctors  for  the  owner  of  the  Gleneden  in  an  admiralty  suit  in  another  dis- 
trict was  physically  present  in  court  pursuant  to  an  'order  of  court*  to  that 
effect,  but  there  was  no  warrant  in  law  for  this  extraordinary  procedure,  nor 
could  it  be  effective  to  confer  Jurisdiction  in  peracxiam. 

"Judge  Chatfleld's  order  was  thus  without  jurisdiction  in  two  aspects:  It 
was  an  interference  with  an  instrumentality  of  a  cobelllgerent  foreign  govern- 
ment, and  an  attempt  thereby  to  bring  pressure  to  bear  upon  a  party  not  be- 
fore the  court  to  compel  the  giving  of  security.  Nevertheless,  the  order  could 
not  be  ignored  without  the  possibility  of  an  unseemly  conflict  with  the 
actual  custody  of  the  marshal  over  the  vessel,  Incompatible  with  the  courtesy 
due  from  the  British  government  to  the  officer  of  a  court  of  the  United  States. 

**Coimsel  for  the  Embassy,  being  in  the  case  as  amid  curlre  only,  could  take 
no  further  steps  by  way  of  appeal.  It  is  not  deemed  desirable  that  the  Em- 
bassy should  come  into  court  as  a  party,  or  intervene  except  for  the  purpose 
of  informing  the  court  of  offidal  facts  of  which  the  court  may  take  judidal 
notice,  and  upon  which  it  may  then  act  in  conformity  with  settled  prindples 
of  international  law  and  comity.  If  a  bond  were  giv«i  by  the  owner  as  re- 
quired by  Judge  Ohatfield*s  order,  the  question  of  immunity  would  become  aca- 
demic, since  the  vessel  would  be  no  longer  under  restraint. 

•*The  only  recourse  available  was  an  application  to  a  court  exercising  ap- 
pellate jurisdiction  over  the  District  Court,  to  prevent  it  from  attempting  to 
exerdse  a  jurisdiction  which  it  does  not  possess  over  the  instrumentality  of 
a  foreign  government  Such  an  application  has  accordingly  been  made  by 
the  master  of  the  Gleneden,  as  the  bailee  of  the  vessel,  and  upon  such  applica- 
tion counsel  for  the  British  Embassy  ask  leave  again  to  Intervene  as  amicl 
curise,  and  suggest  the  immunity  of  the  vessel." 

We  will  not  inquirt  whether  the  order  of  Judge  Chatfield  was  right 
or  wrong,  because  we  are  without  power  to  grant  the  prayer  of  the 
petition  in  an  original  proceeding.  The  power  of  the  federal  courts  to 
issue  writs  is  statutory.  Section  234  of  the  Judicial  Code  (Act  March 
3,  1911,  c.  231,  36  Stat.  1156  [Comp.  St.  §  1211]),  formerly  section 
688,  U.  S.  Rev.  Stat,  confers  power  upon  the  Supreme  Court  as  fol- 
lows : 

*'The  Supreme  Court  shall  have  power  to  Issue  writs  of  prohibition  to  the 
district  courts,  when  proceeding  as  courts  of  admiralty  and  maritime  jurisdic- 
tion; and  writs  of  mandamus,  in  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  courts  appointed  under  the  authority  of  the  United 
States,  or  to  persons  holding  office  under  the  authority  of  the  United  States, 
where  a  state,  or  an  ambassador,  or  other  public  minister,  or  a  consul,  or 
vice  consul  is  a  party." 
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This  section  confers  original  jurisdiction  in  the  two  specific  in- 
stances mentioned;  i.  e.,  the  Supreme  Court  may  issue  writs  of  prohi- 
bition to  the  Distriot  Courts  when  they  are  proceeding  as  courts  of 
admiralty  and  writs  of  mandamus  to  any  federal  court  when  a  state 
or  an  ambassador  or  other  public  minister  or  a  consul  or  a  vice  con- 
sul is  a  party.  This  power  is  without  reference  to  appellate  juris- 
diction. 

The  power  of  the  Supreme  Court  is  briefly  and  clearly  discussed 
by  Chief  Justice  Fuller  in  Re  Commonwealth  of  Massachusetts,  197 
U.  S.  482,  25  Sup.  Ct.  512,  49  L.  Ed.  845.  See,  also,  Virginia  v.  Rives, 
100  U.  S.  313,  25  L.  Ed.  667. 

Note  that  in  the  cases  of  Ex  parte  Easton,  95  U.  S.  68,  24  L.  Ed. 
373,  Ex  parte  Gordon,  104  U.  S.  515,  26  L.  Ed.  814,  Ex  parte  Ferry 
Co.,  104  U.  S.  519,  26  L.  Ed.  815,  Ex  parte  Hagar,  104  U.  S.  520, 
26  L.  Ed.  816,  and  Ex  parte  Pennsylvania,  109  U.  S.  175,  3  Sup.  Ct. 
84,  27  L.  Ed.  894,  the  writs  of  prohibition  were  denied,  not  because 
the  Supreme  Court  had  no  appellate  jurisdiction  (it  being  then  limited 
to  $2,000,  exclusive  of  costs  [U.  S.  Rev.  Stat.  §§  691,  692]),  but  be- 
cause the  District  Court  had  not  acted  without,  or  had  not  exceed- 
ed, its  jurisdiction. 

The  power  to  issue  writs  in  other  cases  is  conferred  by  section  262 
of  the  Judicial  Code,  formerly  section  716,  U.  S.  Rev.  Stat.,  which  is 
as  follows: 

"Sec.  262.  The  Supreme  CJourt  and  the  District  Courts  shall  have  power 
to  issue  writs  of  scire  facias.  The  Supreme  Court,  the  Circuit  Courts  of  Ap- 
peals, and  the  District  Courts  shall  have  power  to  issue  all  writs  not  specifical- 
ly provided  for  by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  principles  of  law." 
Comp.  St.  §  1239. 

The  subject  was  originally  regulated  by  section  14,  c.  20,  Laws  of 
1789,  1  Stat.  81,  which  so  far  as  relevant  reads : 

•*Sec.  14.  And  be  it  further  enacted,  that  all  the  before-mentioned  courts  of 
the  United  States,  shall  have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law." 

But  the  first  sentence  of  section  262  covers  one  complete  proposi- 
tion, and  is  not  connected  with  the  second,  as  was  the  case  in  the  act 
of  1789.  It  gfives  original  jurisdiction  to  the  Sui5reme  Court  and  Dis- 
trict Courts  to  issue  writs  of  scire  facias,  which  is  an  original  writ 
and  civil  action.  Winder  v.  Caldwell,  14  How.  434,  14  L.  Ed.  487 ; 
United  States  v.  Payne,  147  U.  S.  687,  13  Sup.  Ct.  442,  37  L.  Ed. 
332;  HoUister  v.  United  States,  145  Fed.  at  779,  76  C.  C.  A.  337. 
The  remainder  of  the  section  clearly  confers  power  upon  the  Supreme 
Court  and  Circuit  Courts  of  Appeals  to  issfle  writs  when  necessary  to 
their  appellate  jurisdiction.  The  jurisdiction  of  the  Circuit  Court  of 
Appeals,  unlike  that  of  the  Supreme  Court,  is  solely  appellate.  In 
most  of  the  decided  cases  writs  of  mandamus  and  prohibition  were 
necessary  to  the  appellate  jurisdiction  after  jurisdiction  had  been  ac- 
quired by  writ  of  error  or  appeal.  But  they  may  be  necessary  to  the 
jurisdiction  of  the  court  before  that,  as,  for  instance,  where  the  lower 
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court  refuses  to  proceed  with  a  cause  pending  there,  and  so  may  de- 
prive the  Circuit  Court  of  Appeals  of  its  appellate  jurisdiction,  or  is 
proceeding  contrary  to  its  mandate,  and  so  interfering  with  its  juris- 
diction. The  following  cases,  relied  upon  by  counsel,  granting  the 
writ,  are  of  this  nature:  Our  own  decision,  In  re  Watts,  214  Fed. 
80,  130  C.  C.  A.  520;  Barber  Asphalt  Pav.  Co.  v.  Morris  (8  Cir.) 
132  Fed.  947,  66  C.  C.  A.  55,  67  L.  R.  A.  761 ;  In  re  Beckwith  (7 
Cir.)  203  Fed.  45,  121  C.  C.  A.  381 ;  In  re  Dennett  (9  Cir.)  215  Fed. 
673.  131  C.  C.  A.  607. 

The  Supreme  Court  in  McClellan  v.  Garland,  217  U.  S.  268,  30 
Sup.  Ct.  501,  54  L.  Ed.  762,  directed  the  Circuit  Court  of  Appeals  to 
issue  a  writ  of  mandamus  to  the  District  Judge  to  compel  him  to  try 
a  cause  pending  before  him  which  he  was  staying  in  order  to  give  the 
state  of  South  Dakota  an  opportunity  to  try  out  the  same  question 
first  in  a  state  court ;  and  in  United  States  v.  Mayer,  235  U.  S.  55,  35 
Sup.  Ct.  16,  59  L.  Ed.  129,  the  Supreme  Court  held  that  the  Circuit 
Court  of  Appeals  had  power  to  issue  a  writ  of  prohibition  restraining 
the  District- Judge  from  granting  a  new  trial  after  a  writ  of  error 
had  been  taken  to  the  Circuit  Court  of  Appeals.  We  regard  ourselves 
as  without  power  to  grant  the  prayer  of  the  petition  because  there  has 
been  no  appeal  from  Judge  Chatfield's  order,  and  because  that  order, 
whether  right  or  wrong,  does  not  interfere  in  any  way  with  the  juris- 
diction of  this  court.  He  has  refused  to  discharge  the  vessel,  except 
upon  the  owner's  giving  a  bond,  so  that  the  jurisdiction  of  the  Dis- 
trict Court  is  maintained,  and  the  appellate  jurisdiction  of  this  court 
is  in  no  manner  interfered  with. 

The  cause  being  obviously  one  of  great  importance,  we  have  de- 
cided it  practically  upon  the  hearing,  so  that  no  time  may  be  lost 
to  the  parties  interested  in  taking  any  other  course  they  may  be  ad- 
vised. 

Reference  to  analogous  legislation  in  respect  to  the  writ  of  habeas 
corpus  confirms  the  foregoing  views.  Section  751,  U.  S.  Rev.  Stat. 
(Comp.  St.  §  1279),  confers  the  right  to  issue  the  writ  ad  subjiciendum 
upon  the  Supreme  Court  and  the  District  Courts.  But  the  Circuit 
Court  of  Appeals,  having  only  appellate  jurisdiction,  is  without  power 
to  grant  the  writ  in  this  form  (Whitney  v.  Dick,  202  U.  S.  132,  26 
Sup.  Ct.  584,  50  L.  Ed.  963),  though  it  may  in  other  forms,  as  ad 
testificandum  or  ad  respondendum,  necessary  to  the  exercise  of  its 
appellate  jurisdiction. 

The  petition  is  denied. 
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FRAINA  et  al.  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit.    December  11,  1918.) 

No.  19. 

1.  Criminal  Law  ^=»1000(19) — ^Appeal — Bnx  of  Exceptions— Tbanscbipt. 

Consent  of  both  govemment  and  defendants  to  call  transcript  of  stenog- 
rapher's minutes  by  name  of  bill  of  exceptions  was  worthless,  and  Circuit 
Court  of  Appeals  of  grace  only  considers  the  points  argued. 

2.  Cbihinal  Law  «=»1129(5) — ^Appeait— AnomoNAL  AssiONMENxa 

Additional  and  supplemental  assignments  of  error,  so  called,  filed  with- 
out any  leave  of  court,  are  worthless  to  present  error  in  the  Circuit 
Court  of  Appeals. 

3.  Criminal  Law  ^==>1018,  1129(1)— Appeal— Assignments  Besting  on  No 

Exceptions. 

Additional  and  supplemental  assignments  of  error,  so  called,  resting 
on  no  exceptions,  are  worthless  to  raise  errors  in  the  Circuit  Court  of  Ap- 
peals, though  the  court  may  under  the  familiar  rule  notice  a  plain  error 
not  assigned. 

4.  Criminal  Law  ^=»834(2)— Instructions — ^Language  of  Request. 

When  the  law  has  once  been  fairly  presented  to  the  jury*  neither  party 
has  a  right  to  complain  because  the  trial  Judge  preferred  his  own  lan- 
guage to  that  of  counsel. 

5.  Conspiracy  ^=>43(6) — Oonspiract  to  Evade  Seuective  Service  Law. 

Count  of  Indictment  charging  conspiracy  by  defendants,  in  that  they 
agreed  to  commit  offense  against  United  States  by  aiding,  abetting,  coun- 
seling, etc.,  perscms  unknown  unlawfully  to  evade  and  to  aid  others  to 
evade  the  requirements  of  Selective  Service  Act,  §  6  (Comp.  St  1918,  S 
2()44f),  held  to  state  an  offense  under  Criminal  Code,  §|  37,  332  (Comp.  St. 
§§  10201,  10506). 

6.  Criminal  Law  «©=>1153(3)— Review. 

In  prosecution  for  conspiring  to  evade  and  to  aid  other  i)ersons  un- 
known to  evade  Selective  Servicte  Act,  §  6  (Comp.  St  1918,  {  2044f),  act 
of  trial  judge  in  i)ermltting  proof  of  acts  and  declarations  of  conspirators 
before  act  of  combining  was  made  to  appear,  which  was  only  a  question 
of  order  of  proof,  held  reviewable  only  when  abuse  of  discretion  injurious 
to  defendants  is  shown. 

7.  Conspiracy  ^=>24 — To  Evade  Selective  Service  Law — Combination  by 

Conductors  of  Meeting. 

Defendants,  charged  with  conspiracy  to  evade  and  to  help  others  In 
evading  Selective  Service  Ajct,  §  6  (Comp.  St  1918,  §  2044f),  who  called 
mass  meeting  on  matter  by  advertisement,  and  one  of  whom  called  meet- 
ing to  order  by  announcing  object  of  gathering  as  per  advertisement,  held 
to  have  combined  or  conspired  in  thought 

8.  Criminal  Law  ^=»1159(1) — ^Review — Province  of  Jury. 

Appellate  courts,  unless  given  power  by  statute,  do  not  sit  to  correct 
possible  errors  of  Jury,  but  only  those  of  court,  and  jury's  supremacy  as 
to  facts,  including  inferences,  is  unquestioned;  conviction  being  assail- 
able only  by  demonstrating  reasonable  men  could  not  as  matter  of  law  oe 
convinced  beyond  reasonable  doubt. 

9.  Conspiracy  ^=>43(12) — Evidence — Overt  Act. 

In  prosecution  for  conspiracy  to  evade  and  to  aid  others  In  evading 
Selective  Service  Act,  |  6  (Comp.  St  1918,  §  2044f),  prosecution  can  prove 
what  might  have  been  laid  as  overt  act,  but  is  not  so  charged,  not  being 
confined  to  overt  acts  charged,  as  there  can  be  no  legal  complaint  of  tes- 
timony tending  to  show  object  of  conspiracy,  which  evidence  one  may  call 
overt  act. 

^ss>FoT  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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10.  Constitutional  Law  ^=s>90 — Right  of  Fbee  Speech — Oonspisagt  toi 
Evade  Seleotivb  Service  Law. 

Ck>nvictlon  of  havlDg  conspired  to  evade  and  to  aid  others  in  evading 
Selective  Service  Ajct,  g  6  (Comp.  St  1918,  g  2044f),  by  having  made  cer- 
tain speeches  at  a  mass  meeting  and  distributed  a  pamphlet  there,  held 
not  an  invasion  of  the  constitutional  right  of  free  speech. 

11.  Abht  and  Navt  ^s>40 — ^Intebfesencb  with  Draft — Conscientious  Ob- 

jection. 

If  speeches  at  mass  meeting  of  defendants  charged  with  having  con- 
spired to  evade  or  aid  others  in  evading  Selective  Service  Act,  §  6  (Comp. 
St.  1918,  g  2044lf),  furnished  evidence  of  intent  and  effort  to  procure  lis- 
teners to  evade  their  military  duties,  sudi  speeches  would  support  convic- 
tion, though  emphasizing  defendants'  conscientious  objection  to  ^ar  and 
warfare  on  other  than  religious  grounds. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Louis  C.  Fraina  and  Edward  Ralph  Che)mey  were  convicted  of  con- 
spiring to  commit  an  offense  against  the  United  States  by  aiding  and 
'abetting,  etc.,  imknown  persons  unlawfully  to  evade  the  requirements 
of  the  Selective  Service  Act,  and  they  bring  error.    Affirmed. 

The  indictment  in  two  counts  rests  upon  sections  37  and  332  of  the  Criminal 
Code  (Act  March  4, 1909,  c.  321.  35  Stat  1090,  1152  [Comp.  St.  S§  10201,  10506]) 
and  section  6  of  the  Selective  Service  Act  of  May  18,  1917,  c  15,  40  Stat  80 
(Comp.  St  1918,  §  2044f). 

Both  counts  charged  a  conspiracy  on  the  part  of  the  plaintiffs  in  error  and 
others  to  the  grand  Jurors  unknown.  The  object  of  the  conspiracy  described 
in  the  first  count  is  stated  as  an  agreement  to  commit  an  offense  against  the 
United  States,  viz.  that  they  (plaintiffs  in  error  and  the  persons  unknown) 
"should  fail  and  n^lect  fnlly  to  perform  duties  required  of  them  in  the 
execution  of'  the  said  Selective  Service  Act 

Tbe  second  count  similarly  charges  an  agreement  to  commit  an  offense 
against  the  United  States,  viz.  that  they  (plaintiffs  in  error  and  the  persons 
unknown)  "should  aid,  abet,  counsel,  command,  induce  and  procure  divers 
persons  whose  names  are  to  the  grand  jurors  unknown,  unlawfully  to  evade 
and  to  aid  others  to  evade  the  requirements  of  the  Selective  Service  Act,  and 
further  that  they  "should  aid,  abet,  counsel,  command,  induce  and  procure 
divers  persons  whose  names  are  to  the  grand  jurors  unknown,  unlawfully  to 
faU  and  neglect  fully  to  perform  duties  required  of  them  in  the  execution  of 
the  said  Selective  Service  Act 

The  overt  acts  enumerated  In  respect  of  both  counts  all  consisted  of  sun- 
dry alleged  doings  of  one  or  both  of  the  plaintiffs  in  error  at  what  is  described 
as  "a  mass  meeting  of  so-called  conscientious  objectors  held"  within  the 
Southern  district  of  New  York.  Said  overt  acts  may  be  summarized  thus: 
Cheyney  was  chairman  of  said  mass  meeting;  both  plaintiffs  In  error  and 
other  persons,  whose  names  are  unknown,  distributed  certain  pamphlets  en- 
titled "Conscientious  Objectors'*  at  the  said  meeting,  Fraina  being  the  author 
of  said  pamphlet,  the  same  purporting  to  be  Issued  by  the  "Leagrue  of  Con- 
scientious Objectors,"  and  that  Fraina  at  the  said  meeting  and  In  a  speech 
there  delivered  uttered  certain  words  set  forth  at  length. 

The  applicable  language  of  section  37  is  that,  "if  two  or  more  persons  con- 
spire either  to  commit  any  offence  against  the  United  States,  ♦  ♦  •  and 
one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy, 
each  of  the  parties"  shall  be  fined  or  imprisoned. 

Section  332  provides :  "Whoever  •  ♦  •  aids,  abets,  counsels,  commands, 
induces  or  procures"  the  commission  of -"any  act  constituting  an  offence  m 
any  law  of  the  United  States"  Is  a  piindpal. 

Section  6  of  the  Selective  Service  Act  contains  these  material  words :  "Any 
person  who    •    •     •    evades  or  aids  another  to  evade  the  requirements  of 

^s»For  other  casei  see  lame  topic  ft  KSY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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this  act,  ♦  ♦  ♦  or  who,  in  any  manner,  shall  fail  or  neglect  fully  to  per- 
form any  duty  required  of  him  In  the  execution  of  this  act,"  shall  be  guilty 
of  ft  misdemeanor. 

Plaintiffs  in  error  were  acquitted  upon  the  first  count  and  convicted  on 
the  second,  and,  sentence  having  been  passed  upon  them,  they  took  this  writ. 

Winter  Russell,  of  New  York  City  (Horace  L.  Cheyney,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error  Cheyney. 

Boudin  &  Liebman,  of  New  York  City  (Louis  B.  Boudin,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error  Fraina. 

Francis  G.  Caff ey,  U.  S.  Atty.,  of  New  York  City  (Vincent  H.  Roth- 
well,  Asst  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the  United 
States. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
record  presents  several  most  substantial  defects  in  practice : 

[1]  1.  There  is  no  bill  of  exceptions.  Both  parties  have  agreed 
to  call  what  is  probably  a  transcript  of  the  stenographer's  minutes 
by  that  name ;  but  giving  it  the  requisite  name  does  not  make  it  the 
lawful  thing.  The  consent  was  worthless,  and  it  is  of  grace  only  that 
we  consider  the  points  argued.  On  this  matter  we  spoke  plainly  in 
Linn  v.  United  States,  251  Fed.  476, C.  C.  A. . 

[2,  3]  2.  The  record  is  also  incumbered  with  what  are  called  "Ad- 
ditional and  Supplemental  Assignments  of  Error."  Certain  errors 
were  assigned,  and  presented  with  the  application  for  writ  and  cita- 
tion, as  required  by  rule.  Thereafter  it  seems  certain,  from  the  inter- 
nal evidence  of  the  transcript,  that  counsel  combed  through  the  min- 
utes, specified  anything  they  did  not  like,  whether  excepted  to  cotem- 
poraneously  or  not,  called  the  result  of  their  labors  "additional  and 
supplemental  assignments  of  error,"  and  filed  the  document  without 
any  leave  of  court,  so  far  as  shown.  It  also  is  worthless,  first,  wholly, 
because  no  leave  is  shown;  and  second,  in  so  far  as  the  assignment 
rests  on  no  exceptions,  even  if  leave  had  been  obtained. 

We  may,  under  the  familiar  rule  of  court,  notice  "a  plain  error  not 
assigned" ;  but  these  additional  assignments  do  not  per  se  require  us 
to  notice  them  at  all,  except  to  disapprove  their  existence. 

[4]  3.  A  number  of  the  exceptions  and  following  assignments  rest 
on  the  refusal  of  the  trial  judge  to  repeat  to  the  jury,  when  rephrased 
in  a  request,  what  he  had  already  correctly  stated  in  substance.  When 
the  law  has  once  been  fairly  presented  to  the  jury,  "neither  party  has 
a  right  to  complain  because  the  trial  judge  preferred  his  own  language 
to  that  of  counsel."  Green  v.  United  States,  240  Fed.  949,  153  C. 
C.  A.  635.    To  such  assignments  no  further  attention  need  be  paid. 

The  facts  shown  at  trial  were  few,  and  substantially  uncontradicted. 
Outside  a  building  was  a  poster  announcing  a  meeting  within;  in- 
side a  large  audience  and  a  platform,  on  which  sat  defendant  Chey- 
ney who  presided,  defendant  Fraina,  and  one  Sonnenschein.  Uf 
those  present  very  many  were  obviously  of  the  age  rendering  them 
liable  to  conscription.  Men  moved  through  the  audience,  distributing 
gratis  a  printed  speech  by  Fraina,  obtaining  the  same  from  the  plat- 
form on  which  defendants  sat. 
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Chejmcy  opened  the  proceedings  with  a  speech.  Most  of  the  sen- 
tences began  with  "I  object,"  and  his  objections  extended  to  the  war 
with  Germany  and  every  step  taken  to  make  it  effective,  also  to  all 
war,  because  "you  cannot  achieve  anything  by  force."  He  also  denied 
"the  right  of  any  individual  to  compel  me  to  do  anything  against  my 
will/'  and  exhorted  his  hearers  "not  [to]  go  across  the  seas  in  order 
to  fight  a  foreign  fight"  but  to  fight  autocracy  "through  industrial 
and  economic  means,"  and  closed  with  the  following  peroration : 

**Those  are  tbe  grounds  upon  whidi  I  am  a  consdentlous  objector:  On  the 
ground  that  it  is  immoral  to  fight  at  all;  on  the  ground  that  it  is  each  in- 
dividual  is  the  master  of  his  own  mind,  the  captain  of  his  own.  soul ;  that  it 
is  his  to  say  as  to  whether  he  should  do  a  thing  of  not  do  it  Those  are  the 
grounds  on  which  I  am  a  consoienHouB  objector. 

*'Now,  I  won't  take  your  time  any  longer,  because  there  is  a  man  to  follow 
me,  a  man  you  all  know,  a  man  much  more  eloquent  than  I,  who  can  point 
home  In  words  more  eloquent  than  I  can  ther  tyranny  of  big  business  in  this 
country.  I  hare  the  pleasure  of  introducing  to  you  Mr.  Louis  Fraina,  the 
New  Internationalist." 

Fraina  then  spoke  at  greater  length,  though  not  differing  in  uni- 
versal objection  from*  Cheyney.    He  said  inter  alia : 

"We  find  they  are  going  to  conscript  the  conscientious  objector.  The  con- 
scientious objector  refuses  to  be  conscripted.  It  is  against  his  principle,  it  is 
against  his  conscience,  to  serve  in  the  army,  and  to  perform  military  service, 

•  •  •  but  we  are  told  in  a  measure  if  we  persist  in  our  objection,  in  the 
measure  we  cling  to  our  principles,  we  are  hampering  the  process  of  war, 
that  we  are  helping  to  kill  our  own  boys  at  the  front. 

"In  the  first  place,  that  is  a  dastardly  lie.  In  the  second  place,  it  is  imma- 
terial to  me  what  happens  at  the  front ;  it  is  immaterial  to  me  what  happens 
in  a  war  which  is  Imposed  upon  me,  because  in  this  case  one  must  exercise  a 
sense  of  proportion.  •  •  •  The  government  in  this  conscription  law  rec- 
ognizes only  those  conscientious  objectors  that  are  affiliated  with  some  recog- 
nized religious  association,  cult,  or  creed,  such  as  the  Quakers,  for  instance. 
Now,  the  other  conscientious  objectors  are  not  recognized  by  the  conscription 
law.  *  *  «  But  since  when  must  a  man  necessarily  belong  to  a  church, 
belong  to  a  creed,  a  recognized   creed,  before  he  can  have  a  conscience? 

*  •  •  The  government,  in  making  conscientious  objection  to  war  a  part  of 
religion  or  creed,  is  placing  a  premium  upon  religion.  It  is  placing  a  premium 
upon  the  su];>erstition8  of  religion,  it  is  placing  a  premium  upon  the  passive  at- 
titude of  the  religion  of  the  QuaJcers.    *    *    * 

"Now,  the  nonrellgious  conscientious  objector  is  a  distinctly  different  typa 
The  nonreliglous  conscientious  objector  is  one  of  the  people,  a  social  being, 
and  as  such  has  an  obrjection  to  war.  I  do  not  object  to  war  because  ray 
father  was  a  Quaker  and  I  inherited  his  religion.  I  object  to  war  because  I 
have  acquired  my  conscientious  convictions,  I  have  acquired  the  objection  by 
experience,  by  thinking,  action,  and  I  have  felt  it  flow  into  my  conscience  and 
my  life. 

"The  government  is  perfectly  content  in  placing  a  premium  upon  religious 
conscientious  objection,  and  penalizing  the  nonreUglous  ones,  because  the  sys- 
tem of  things  that  this  government  represents,  the  infamous  system  of  capital- 
ism, has  nothing  to  fear  from  the  religious  conscientious  objector;  *  «  » 
but  it  has  everything  to  fear  from  the  nonrellgious,  from  the  social,  con- 
scientious objector,  because  the  nonrellgious  conscientious  objector  is  not  in- 
terested in  his  conscience  alone,  but  interested  in  his  social  principle  that 
his  conscience  represents,  and  is  trying  to  overthrow  a  system  of  things 
that  produces  war  and  produces  other  evUs.    •     •    • 

"We  are  not  going  to  be  trampled  on ;  we  are  not  going  to  take  fear.  Wo 
are  not  going  to  be  exempted.  We  are  going  to  t>e  penalized ;  we  are  going  to 
be  compelled,  if  they  can  compel  us.    I  say  right  now  that  they  cannot  con- 
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script  a  conscientious  objector.    They  cannot  do  it,  because  we  have  made  up 
our  minds  we  are  not  going  to  be  conscripted." 

The  Frania  pamphlet,  distributed  as  above  shown,  declares : 

**  •  •  ♦  The  conscientious  objector  refuses  anu  participation  in  this  war, 
and  his  refusal  Is  based,  not  alone  upon  the  objections  of  his  individual  con- 
science, but  upon  the  general  social  necessity  of  striking  at  war  and  at  the 
reactionary  purposes  that  war  promotes.  Alternative  service  is  as  necessary 
a  factor  in  war  as  actual  military  service  at  the  front  They  are  Inseparable. 
They  are  equally  objectionable.    •    ♦    • 

*<  «  «  «  rj^Q  ^^  Qross  is  as  necessary  a  factor  In  war  as  munitions  and 
soldiers.  It  heals  men  and  then  sends  them  to  the  front  to  continue  the  horri- 
ble business.  The  Red  Cross,  fundamentally  and  essentially,  is  neither  senti- 
mental nor  humanitarian — ^its  purposes  are  strictly  military.  Under  these 
circumstances  the  conscientious  objector  will  have  notliing  to  do  with  the  Red 
Cross  or  similar  organizations.    •    ♦    ♦ 

"The  conscientious  objeqtor  exposed  the  Conscription  Law,  and  after  it  waa 
passed  agitated  for  its  repeaL  But  conscription  has  been  put  through,  and  it 
now  remains  for  the  conscientious  objector  as  an  individual  to  emphasize  his 
objections  and  his  principles  by  individual  action." 

This  closed  for  the  prosecution.  Defendants  showed  that  Sonnen- 
schein  organized  the  meeting,  was  the  "organizer"  of  what  he  called 
"the  League  of  Conscientious  Objectors,"  and  on  behalf  of  and  in 
the  name  of  the  League  had  telegraphically  demanded  of  the  Secre- 
tary of  War  as  follows : 

''Representatives  of  3,500  conscientious  objectors  in  New  York  whose  ideal- 
ism compels  them  to  decline  all  forms  of  military  service,  we  ask:  What  of 
the  conscientious  objector?" 

This  was  done  to  get,  if  possible,  the  Secretary's  view,  in  order  to 
advise  the  meeting  at  which,  by  arrangement  with  Sonnenschein,  Chey- 
ney  and  Fraina  were  to  speak.  They  both  knew  about  this  telegram  ; 
and  both  testified,  declaring  that  they  had  personally  registered  in 
obedience  to  the  Service  Act,  and  considered  the  meeting  as  one 
only  to  "determine  the  status  of  the  conscientious  objector,  and  to 
gain  as  good  a  status  as  possible  from  the  government." 

The  issue  thus  raised  was  put  to  the  jury  by  the  trial  judge  as  fol- 
lows: 

"Now  these  defendants  say  that  this  meeting  was  held  for  the  purpose  of 
establishing  a  better  status  for  the  conscientious  objector ;  that  this  telegram 
was  sent  and  these  speeches  were  made  at  the  meeting  for  that  purpose.  The 
government  says  that  was  not  the  purpose.     •    •     ♦ 

"Therefore  you  will  look  to  the  speeches  as  uttered  and  see  what  they  said, 
and  see  from  what  they  said  whether  those  speeches  were  delivered  in  an 
effort  to  get  a  better  status  established,  or  whether  they  were  delivered  in  a 
violent  protest  against  the  law,  and  in  order  to  induce  other  people  to  refuse 
to  be  bound,  or  refuse  to  act  or  accept  the  law,  and  refuse  to  do  their  duty 
which  is  required  by  this  law,  and  that  is  exclusively  within  your  province." 

The  verdict  plainly  imports  that  defendants  were  not  guilty  of 
conspiring  to  evade  their  own  military  duties,  probably  for  the  simple 
reason  that  they  had  with  commendable  prudence  performed  them  up 
to  date,  but  were  guilty  of  unitedly  attempting  to  counsel,  or  procure 
by  counsel,  otliers  to  defy  conscription  for  any  form  of  war  work,  and 
to  justify  such  defiance  by  proclaiming  themselves  "nonreligious 
conscientious  objectors," 
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The  contentions  in  this  court  justifying  notice  are:  (1)  The  sec- 
ond count  charges  no  crime ;  (2)  the  crime  sought  to  be  charged  was 
not  proved;  (3)  the  trial  court  erred  (a)  in  admitting  evidence,  (b) 
in  practically  permitting  the  jury  to  infer  guilt  from  the  character 
of  defendant's  speeches,  and  thereby  (c)  invading  the  right  of  free 
speech. 

[5]  (1)  The  contention  that  the  count  on  which  plaintiffs  in  error 
were  convicted  states  no  offense  rests  (in  so  far  as  it  requires  notice) 
on  the  interpretation  and  application  of  section  332,  Criminal  Code. 
The  history  of  that  section  is  sufficiently  summarized  in  Rooney  v. 
United  States,  203  Fed.  932,  122  C.  C.  A.  230. 

What  the  count  under  consideration  seeks  to  charge  is  plain  enough, 
viz.  it  is  an  offense  agjdnst  the  United  States  to  evade  the  requirements 
of  the  Selective  Service  Act,  therefore  it  is  another  offense  under  sec- 
tion 37  to  conspire  so  to  evade;  but  every  one  who  evades  being  a 
criminal,  every  one  who  counsels  evasion  is  also  a  criminal,  under  sec- 
tion 332,  and  those  who  unite  for  the  purposes  of  so  counseling  are 
conspirators,  and  as  such  liable  to  the  pains  and  penalties  of  section 
37,  though  the  wrongdoing  is  only  reached  by  combining  sections  37 
and  332  to  define  the  nature  of  the  crime  and  pointing  to  the  Service 
Act  to  discover  the  offense,  which  is  the  object  of  the  criminal  con- 
spiracy. 

It  is  said  that  this  goes  beyond  the  law,  and  charges  the  accused 
with  "conspiring  to  do  something  which  is  not  made  a  crime  by'*  the 
sixth  section  of  the  Service  Act.  Upon  reason,  we  perceive  no  ground 
for  the  assertion  that  the  offense  which  is  the  ultimate  object  of  the 
conspiracy  must  be  found  in  a  single  enactment;  all  conspiracies, 
whetiher  to  effect  directly  or  by  a  procuration  the  most  devious  the 
commission  of  an  offense  against  the  nation,  are  essentially  alike, 
and  the  very  object  of  section  332  was  to  make  a  principal  offender  out 
of  (inter  alios)  one  who  contrived  to  have  another  commit  a  crime 
which  the  contriver  was  not  intending  himself  to  run  the  danger  of. 
If  the  contrivance  takes  the  form  of  that  mental  combination  for  a 
common  purpose  which  is  conspiracy  at  common  law,  and  is  accom- 
panied by  the  necessary  overt  act,  .it  makes  (under  sections  37  and 
332)  no  difference  whether  the  object  is  to  be  attained  directly  or 
through  others;  and  to  say  that  the  object  is  not,  e.  g.,  to  evade  the 
Service  Act,  but  to  procure  or  counsel  others  so  to  evade,  is  no  more 
than  juggling  with  words. 

As  'for  authority  it  is  sufficient  to  say  that  the  indictment  in  Gold- 
man V.  United  States,  245  U.  S.  474,  38  Sup.  Ct.  166,  62  L.  Ed.  410, 
was  the  legal  equivalent  of  the  one  here  complained  of,  and  was  duly 
sustained  over  similar  objection. 

[8,  7]  (2)  It  is  asserted  that,  assuming  all  the  evidence  to  be  com- 
petent and  relevant,  there  was  not  proof,  measured  by  the  standard 
of  criminal  causes,  of  a  conspiracy.  This  proposition  seems  to  sep- 
arate into  two  parts — one,  that  the  proper  course  of  trial  in  conspir- 
acy cases  was  not  pursued;  the  other,  that  no  reasonable  jury  could 
have  found  such  a  verdict  Wherefore  another  trial  should  be 
granted. 

255  F.— 3 
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The  essence  of  a  conspiracy  is  the  combination,  and  the  act  of  com- 
bining should  ordinarily  be  first  made  to  appear,  before  proving  the 
acts  and  declarations  of  the  coconspirators,  including  oftentimes  those 
of  persons  not  indicted — usually  the  "persons  to  the  grand  jury  un- 
known." Yet  even  this  is  but  order  of  proof,  and  within  the  discre- 
tion of  the  trial  judge ;  it  is  on^y  reviewable  when  abuse  of  discretion 
injurious  to  the  accused  is  shown  upon  the  review.^  The  law  (as  dis- 
tinguished from  discretionary  trial  practice)  of  conspiracy  has  been 
too  lately  summarized  to  need  more  than  mention.  United  States  v- 
Rabinowich,  238  U.  S.  86,  35  Sup.  Ct.  682,  59  L.  Ed.  1211.  This 
case  is  one  of  the  simplest  instances  of  proper  proof  in  limine  of  com- 
bination ever  brought  to  a  court's  attention.  If,  as  per  advertisement, 
an  audience  is  gathered  before  a  platform  containing  intending  speak- 
ers, and  is  called  to  order  by  a  chairman,  who  announces  the  object 
of  the  gathering,  again,  as  per  advertisement,  it  is  impossible  not  to 
infer  a  combination  in  thought  among  the  platform  occupiers  and  their 
helpers.  Sonnenschein  and  the  pamphlet  distributors  were  plainly 
proved,  and  with  unusual  simplicity  and  accuracy,  as  conspiring — i. 
e.  combining — about  something  with  the  plaintiffs  in  error,  who  cer- 
tainly have  no  cause  of  complaint  on  this  head. 

Considering  the  language  by  which  the  object  of  the  combiners  in 
calling  the  meeting  was  illuminated,  the  suggestion  that  an  American 
^ury  of  intelligence  could  not  reasonably  come  to  the  conclusion  an- 
nounced would  require  nothing  but  summary  dissent,  did  not  the 
contention  and  the  earnestness  of  the  contenders  excellently  illustrate 
an  erroneous  view  of  criminal  appeals,  and  explain  the  modem  incli- 
nation to  disguise  a  stenographer's  transcript  as  a  bill  of  exceptions. 

[8]  Plaintiffs  in  error  are  really  objecting  to  the  weight  of  the 
evidence,  and  appealing  to  this  court  to  override  the  jury's  verdict, 
and  therefore  they  print  every  word  of  the  trial.  We  are  not  per- 
mitted to  be  concerned  with  that  matter.  Appellate  courts,  unless 
given  power  by  statute,  do  not  sit  to  correct  the  possible  errors  of 
the  jury,  but  those  of  the  court.  While  it  is  the  jury's  duty  to  take  the 
law  from  the  court,  and  to  apply  that  law  to  the  facts  as  they  find  them 
(Sparf  V.  United  States,  156  U.  S.  51,  15  Sup.  Ct.  273,  39  L.  Ed.  343), 
and  it  is  the  court's  duty  to  see  that  there  is  some  evidence  tending 
to  prove  every  element  of  the  crime  alleged  (Clyatt  v.  United  States, 
197  U.  S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726),  the  jury's  supremacy 
as  to  facts,  including  the  inferences  of  fact  drawn  from  proven  phe- 
nomena, is  unquestioned.  Indeed,  even  as  to  matters  of  law.  Story, 
J.,  who  is  credited  with  establishing  our  present  doctrine,  instead  of 
the  theory  that  in  criminal  causes  the  jury  judges  both  the  law  and 
the  facts,  admits  the  jury's  "physical  power,"  though  not  the  "moral 
right,"  to  disregard  the  court's  law.  United  States  v.  Battiste,  Fed. 
Cas.  No.  14,545,  2  Sumn.  240.    If  a  verdict  of  acquittal  in  the  teeth 

iThls  Is  weU  summarized  In  Bishop's  New  Criminal  Procedure,  vol,  2.  | 
227  et  seq.  The  court's  discretion  should  ordinarily  be  exercised  in  repres- 
sion of  the  prosecutor's  tendency  to  prove  what  he  subsequently  calls  "overt 
acts,"  and  then  ask  the  jury  to  infer  the  conspiracy  from  the  acts.  But  no 
hard  and  fast  rule  can  be  laid  down  beforehand. 
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of  the  law  be  rendered,  it  must  stand  unreversed  and  unpunished, 
since  Bushell's  Case,  Vaughn,  135;  and  a  verdict  of  conviction, 
though  resting  on  inferences  of  fact  that  the  judges  would  not  draw, 
is  assailable  in  an  appellate  court,  only  by  demonstrating  that  rea- 
sonable men  could  not,  as  matter  of  law,  be  convinced  beyond  a  rea- 
sonable doubt.  The  feat  is  always  difficult,  and  we  are  far  from  find- 
ing it  possible  in  this  instance. 

[9]  (3a)  The  objections  to  admission  of  evidence,  certainly  fun- 
damental, if  well  founded,  are  that  Cheyney's  speech,  the  Fraina 
pamphlet,  and  all  of  Fraina's  oration  (not  merely  the  words  specified 
as  an  overt  act)  were  put  before  the  jury. 

The  argument  is  based  on  a  wholly  inadmissible  reading  of  Hyde 
V.  United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann. 
Cas.  1914A,  614,  viz.  that  because  it  was  there  pointed  out  that  an 
overt  act  is  "more  than  evidence  of  conspiracy,"  and  is  a  part  of  the 
crime,  therefore  nothing  can  be  proven,  that  might  have  been  laid  as 
an  overt  act,  that  is  not  so  charged.  No  such  doctrine  is  supported 
by  the  decision  cited ;  on  the  other  hand,  the  prosecution  is  not  con- 
fined to  the  overt  acts  charged  (Houston  v.  United  States,  217  Fed. 
858,  133  C.  C.  A.  562);  and  a  fortiori  there  can  be  no  legal  complaint 
of  testimony  tending  to  show  the  object  of  the  conspiracy,  which  evi- 
dence one  may  call  an  overt  act,  if  so  minded. 

[10]  (3b  and  3c)  The  mental  attitude  evident  throughout  the  con- 
duct of  defense  below,  and  argument  here,  is  suggested  rather  than 
plainly  stated  by  the  points  that  it  was  error  to  permit  the  jury  to 
infer  guilt  from  the  speeches,  that  in  so  doing  defendants  were  tried 
for  their  words,  and  such  procedure  invades  the  right  of  free  speech. 

We  think  the  contention  may  be  thus  summed  up :  If  there  was  a 
meeting  of  minds,  it  was  not  actually  productive  of  any  breach  of 
peace ;  no  one  was  shown  to  have  refused  physical  obedience  to  the  law ; 
ft  was  all  words ;  and  men  cannot  constitutionally  and  lawfully  be  pun- 
ished for  words,  especially  when  the  language  relates  to  rights  based 
on  the  moral  sense — ^i.  e.,  the  "idealism" — of  the  "nonreligious  con- 
scientious objector." 

The  matter  at  bottom  is  political,  not  legal.  Men  can  be  punished 
for  words,  if  the  Legislature  so  decrees,  within  constitutional  limits. 
Men  commit  crimes  when  they  counsel  or  procure  others  to  sin  against 
the  statute  law,  and  they  also  commit  crimes  when  they  confederate 
to  effect  that  object,  and  yet  it  is  difficult  to  imagine  any  more  suit- 
able or  usual  method  of  procuring  or  counseling  than  by  speech.  In 
this  inaccurate  sense  men  have  very  often  been  punished  for  words 
by  statutory  enactment. 

The  free  speech  secured  federally  by  the  First  Amendment  means 
complete  immunity  for  the  publication  by  speech  or  print  of  whatever 
is  not  harmful  in  character,  when  tested  by  such  standards  as  the  law 
affords.'  For  these  standards  we  must  look  to  the  common-law  rules 
in  force  when  the  constitutional  guaranties  were  established  and  in 
reference  to  whidi  they  were  adopted.*     By  legislative  action  the 

2  This  definition  by  Judge  Cooley  (Ckmst.  Limitations  [7th  Ed.]  p.  605)  has 
been  often  adopted,  most  lately  perhaps  in  People  ex  rel.  Atty.  Gen.  v,  Nev^'s- 
Times,  35  Colo.  253,  84  Pac.  912. 
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boundaries  of  unpunishable  speech  have  doubtless  and  often  been 
nruch  enlarged;  but  the  constitutional  limit  remains  unchanged,  and 
what  tho  Legislature  has  done  it  can  undo.  Legal  talk-liberty  never 
has  meant,  however,  "the  unrestricted  right  to  say  what  one  pleases 
at  all  times  and  under  all  circumstances."  Warren  v.  United  States, 
183  Fed.  at  721,  106  C.  C.  A.  156,  33  L.  R.  A.  (N.  S.)  800.  Nothing 
said  to  the  jury  by  the  court  below  in  this  case  went  beyond  the  limits 
thus  stated,  and  tfiere  was  no  error. 

Complaint  as  to  inferring  guilt  from  speeches,  or  letting  men  be 
found  guilty  therefore,  when  or  if  the  speeches  only  expressed  moral 
principles  and  social  aspirations,  is  really  objecting  to  the  statutes. 
The  statutes  in  question  here,  like  most  others,  are  of  general  appli- 
cation ;  they  must  be  so  unless  exceptions  of  equal  authority  are  also 
statutory.  They  operate  alike  on  the  religious,  the  atheist,  and  the 
unthinking. 

While  "religion  is  not  defined  in  the  Constitution"  (Reynolds  v. 
United  States,  98  U.  S.  162,  25  L.  Ed.  244),  and  the  "law  knows  no 
religion  and  is  committed  to  no  dogma"  (Watson  v.  Jones,  13  Wall. 
728,  20  L.  Ed.  666),  yet  "directly  or  by  clear  implication"  every  Amer- 
ican Constitution  "recognizes  a  profound  reverence  for  religion  and 
an  assumption  that  its  influence  in  all  human  affairs  is  essential  to  the 
well-being  of  the  community"  (Holy  Trinity  Church  v.  United  States, 
143  U.  S.  465,  12  Sup.  Ct.  511,  36  L.  Ed.  226).  Nevertheless  the  most 
profound  religious  conviction  that  compliance  with  statute  is  wrong 
will  not  by  law  save  any  one  from  conviction  by  a  petty  jury  for  vio- 
lating that  statute.  Cf.  Reynolds  v.  United  States,  supra;  Davis  v. 
Beason,.133  U.  S.  333,  10  Sup.  Ct.  299,  33  L.  Ed.  637. 

The  regulations  promulgated  under  the  Service  Act  fully  recog- 
nized the  spirit  of  the  above  quotations,  although  the  executive  was 
under  no  legal  compulsion  so  to  frame  them.  Rule  14  reserved  for 
noncombatant  service  members  of  any  "well-recognized  religious  sect 
or  organization,"  and  no  others,  and  after  that  the  court  as  such  was 
concerned  only  with  the  law  as  it  stood,  not  as  some  persons  thought 
it  should  be. 

If  one  moved  by  religion — i.  e.,  by  his  "recognition  of  God  as  an 
object  of  worship,  love  and  obedience"  (People  v.  Board  of  Education, 
245  111.  334,  92  N.  E.  251,  29  L.  R.  A.  [N.  S.]  442,  19  Ann.  Cas.  220) 
— can  decline  or  refuse  service  only  secimdum  regulum,  certainly  no 
one  else  can  do  otherwise.  "Idealism"  must  mean  a  self-created 
standard  of  conduct  or  desire,  and  is  therefore  subject  to  instant 
change  or  destruction  by  its  creator.  Idealism  "compels"  its  pos- 
sessor only  as  does  any  other  appetite  or  desire.  Nor  can  conscience 
— said  to  be  "that  moral  sense  which  dictates  right  and  wrong"  (Miller 
V.  Miller,  187  Pa.  572,  41  Atl.  277)— claim  any  higher  rights  than 
religion. 

[11]  Measured  by  these  rules,  if  the  speeches  of  plaintiffs  in  error 
furnished  evidence  of  an  intent  and  an  effort  to  induce  and  procure 
those  who  listened  to  violate  the  law,  i.  e.,  to  evade  or  neglect  their  mili- 
tary duties,  then  those  speeches  alone  might  carry  to  the  jury  convic- 
tion beyond  reasonable  doubt;  and  if  religion,  and  a  conscience  pre- 
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sumably  begotten  of  religion,  afforded  no  legal  excuse  for  evasion  or 
neglect,  it  is  certain  that  irreligion  and  idealism  are  upon  no  higher 
plane  of  privilege. 

Indeed,  to  say  that  one  who  speaks,  and  does  nothing  else,  cannot 
be  or  should  not  be  convicted  for  his  speech,  is  inaccurate,  and  evades 
the  point.  These  men  on  this  record  were  quite  possibly  convicted 
by  their  speeches,  as  evidence  of  their  criminal  ihtent  to  procure  vio- 
lations of  statute ;  but  that  is  a  very  different  thing  from  conviction 
for  speaking. 

It  has  often  been  urged  by  the  preacher  that  man  is  judged  by  every 
word  that  proceedeth  out  of  his  mouth;  human  law  usually  treats 
speech  only  as  evidence ;  if  as  such  these  speeches  persuaded  the  jury 
of  guilt,  nothing  happened  which  is  either  surprising  or  assignable 
as  legal  error. 

Judgments  affirmed. 


THE  ROBERT  R 

THE  PRINZ  FREDERICK  HBNDRIK. 

(Gircnlt  Court  of  Appeals,  Second  Circuit.     December  12,  1918.) 

No.  100. 

1.  Shipping  <S=»126 — ^Liabeutt  of  Vbssei^— Neoligenoe  in  DiscaABGiNO. 

A  steamship  contracting  to  deliyer  cargo  at  a  wharf  is  liable  under  Its 
contract  to  the  cargo  owner  for  loss  due  to  negligence  in  discharging  from 
the  ship  into  a  lighter. 

2.  Shipping   «=»126 — Contract   with   Bteyedobes  fob   Discharging — ^Lia- 

BiLiTT  FOB  Negligence. 

Stevedores  contracting  with  a  steamship  to  discharge  ore  into  a 
lighter,  although  not  Including  trimming  the  cargo,  held  primarily  liable 
for  loss  by  dumping  because  of  failure  to  trim,  where  they  continued 
loading  after  danger  of  capsizing  was  apparent,  over  protest  of  the  mas- 
ter of  the  lighter,  and  ^thout  notif^g  the  ship. 
8.  Shipping  ^=s>126 — Contract  with  Stevedores  fob  Dischabging — ^Negli- 
gence IN  Performance. 

A  contract  by  a  steamship  with  stevedores  to  discharge  cargo  into  a 
lighter  contemplated  exercise  by  the  stevedores  of  ordinary  care,  and, 
if  conditions  showed  that  continuance  of  discharging  was  unsafe  they 
were  bound  to  stop  until  the  danger  was  removed. 

4.  BfASTBR    AND     SERVANT    ^=9319 — ^INDEPENDENT    QONTRACTOB — ^REQUIREMENT 

OF  Care. 

Only  the  clearest  requirement  of  a  contract  to  do  something  which 
is  dangerous  can  relieve  the  contractors  from  the  exercise  of  ordinary 
prudence  and  Impose  liability  on  the  owner. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  in  admiralty  by  H.  D.  Boret  against  the  lighter  Robert  R., 
Jacob  Rice,  claimant;  the  steamship  Prinz  Frederick  Hendrik,  Royal 
Dutch  West  India  Mail  Company,  claimant;  Angelo  Pellegrino  and 
Carmelo  Pellegrino,  and  Johnson  Lighterage  Company,  incorporated, 
impleaded.  Decree  for  libelant  against  the  steamship  alone,  and  her 
claimant  appeals.    Modified. 

4=9For  otber  caies  see  SAme  topic  A  KET-NUMBBR  in  all  Key-Nambered  Digests  &  Indexes 
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This  Is  an  appeal  from  a  decree  wbereby  the  libelant  recovered  from  the 
steamship  Prlnz  Frederick  Hendrik  and  her  clainumt.  Royal  Dutch  West  India 
Mail  Company,  the  sumi  of  $10,372.27,  and  the  libel  and  petitions  against  the 
lighter  Robert  R.,  Angelo  Pellegrino  and  Garmelo  Pellegrino,  stevedores,  and 
the  Johnson  Lighterage  CcHnpany,  charterers  off  tlie  lighter  Robert  R.»  were 
dismissed. 

The  steamship^  on  September  29, 1914,  was  docked  at  Pier  8,  Bush  Terminal, 
Brooklyn.  Part  of  the.  cargo  consisted  of  c<H)per  ore  which  belonged  to  the 
libelant  and  was  to  be  delivered  at  Chrome,  N.  J.  Messrs.  Fimch,  Bdye  &  Co., 
the  agents  of  the  steamship,  arranged  with  the  Johnson  lighterage  Company, 
who  were  charterers  of  the  lighter  Robert  R.,  to  transport  the  ore  from  the 
steamship  to  its  destination  at  the  rate  of  22  cents  a  ton.  They  had  been  in- 
formed that,  if  trimming  of  the  ore  when  loaded  on  the  lighter  was  necessary, 
the  rate  would  be  26  cents  a  ton.  The  District  Court,  therefore,  found  that  no 
trimming  was  contracted  for  (Record,  fol.  478)  and  that  there  was  an  exten- 
sion of  the  ooDtract  of  carriage  to  (Xirome.  Fonch,  Bdye  ft  Co.,  through  its 
subsidiary  company,  employed  the  stevedores  to  unload  the  ore  and  place  it  on 
the  lighter,  but  did  not  so  far  as  appears  contract  with  them  to  do  any  trim- 
ming (Record,  fol.  288).  The  lighter  was  loaded  by  the  stevedores,  so  that 
there  was  but  little  more  weight  of  ore  on  one  side  than  the  other;  but  the  ore 
was  not  spread,  and  the  center  of  gravity  apparently  became  so  high,  because 
of  the  deep  pile  of  ore  along  the  center  of  the  deck,  that  finally  a  single 
bucket  of  ore,  weighing  about  half  a  ton,  tilted  the  lighter,  the  stem  comer 
hit  the  steamship,  and  caused  the  load  to  shift  and  the  lighter  to  dump  a 
part  of  the  ore.  The  District  Court  found,  on  abundant  evidence,  that  the 
loss  of  a  part  of  the  cargo  was  caused  by  the  failure  to  trim.  The  libel  was 
filed  against  the  lighter.  The  owner,  by  petition,  brought  in  the  steamship 
and  the  stevedores,  Angelo  Pellegrino  and  cSarmelo  Pellegrino,  under  the  Fifty- 
Ninth  Admiralty  Rule  (29  Sup.  Ot  xlvi),  and  the  Royal  DutcA  West  India 
Mail  Company,  the  owners  of  the  steamship,  and  the  Pellegrinos  filed  a  cross- 
petition  against  the  lighter  Robert  R.  and  the  Johnson  Lighterage  Ocnnpany, 
her  charterers.  The  court  granted  a  decree  for  damages  against  the  steamship 
and  her  owners,  on  the  ground  that  the  vessel  improperly  discharged  her 
cargo.  It  dismissed  the  libel  against  the  lighter  on  the  ground  that  she 
was  not  bound  to  trim,  and  the  intervening  petition  against  the  Pellegrinos  for 
the  same  reason.    Decree  modified. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  Q.  Parker  Kirlin 
and*  Robert  S.  Erskine,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City  (James 
K.  Symmers,  of  New  York  City,  of  counsel),  for  libelant. 

Hyland  &  Zabriskie,  of  New  York  City  (Nelson  Zabriskie,  of  New 
York  City,  of  counsel),  for  appellee  Jacob  Rice. 

Herbert  Green,  of  New  York  City,  for  appellee  Johnson  Lighter- 
age Company. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Henry  M.  Hewitt, 
of  New  York  City,  of  counsel),  for  appellees  Angelo  Pellegrino  and 
Carmelo  Pellegrino. 

Before  ROGERS  and  MANTON,  Circuit  Judges,  and  AUGUS- 
TUS N.  HAND,  District  Judge. 

AUGUSTUS  N.  HAND,  District  Judge  (after  stating  the  facts  as 
above).  [1,2]  There  can  be  no  doubt  that  the  steamship  under  the 
contract  of  carriage  is  liable  in  any  event  for  the  damage  suffered.  In 
spite  of  the  fact  that  the  Pellegrinos  were  independent  contractors,  it 
is  contended  that  the  steamship  is  liable  in  tort  on  the  ground  that 


Digitized  by  LjOOQIC 


THE  BOBEBT  B.  39 

a  contract  to  discharge  a  vessel  of  a  cargo  like  copper  ore,  without 
adequate  provision  for  trimming,  was  dangerous  in  itself  because  large 
lumps  of  ore  would  not  spread  by  mere  dumping.  This  theory  will 
hardly  bear  analysis.  Other  vessels  were  safely  loaded  with  ore  at 
Pier  3  without  trimming,  and  trimming  was  apparently  required,  if 
at  all,  under  circumstances  which  could  only  develop  as  the  work  pro- 
ceeded. It  therefore  is  unreasonable  to  regard  the  contract  as  in  it- 
self negligent  and  improper.  It  was  one  in  which  circumstances  might 
arise  during  the  performance  where  the  stevedores  should  call  on  the 
steamship  to  trim,  and  their  failure  to  do  this,  and  persistence  in  dan- 
gerous loading,  rather  than  the  making  of  a  contract  which  did  not  call 
for  trimming,  were  the  negligent  acts  that  caused  the  damage.  In- 
deed, the  fact  that  the  stevedores  did  not  contract  to  trim  seems  to  us 
in  no  way  to  relieve  the  latter  from  liability.  They  undertook  to  dis- 
charge the  cargo,  and  were  bound  to  do  this  in  a  prudent  manner.  If 
it  became  unsafe  to  load  the  barge  without  trimming',  as  proved  to  be 
the  fact,  it  was  the  plain  duty  of  the  stevedores  to  stop  work  and  call 
upon  the  steamship  to  trim.  Instead  of  doing  this,  they  continued  to 
pile  the  ore  on  the  deck  of  the  lighter,  without  seeing  that  it  was  spread 
by  some  one,  until  the  center  of  gravity  of  the  lighter  became  so  high 
that  she  dumped  her  load. 

[3]  It  is  argued  that  because  the  vessel  did  not  do  the  trimming 
when  it  was  bound  to  do  so,  and  had  not  provided  other  means,  the 
damages  should  either  be  placed  on  her  alone,  or  be  divided.  We  can- 
not say,  however,  that  under  the  circumstances  shown  the  ship  in  a 
legal  sense  was  liable  in  tort.  If  the  stevedores  had  ceased  loading 
and  called  for  trimming  and  secured  assistance,  the  accident  would 
not  have  happened.  Their  continuance  in  loading  when  danger  was  im- 
minent was  the  proximate  cause  of  the  damage,  and  they  only  are  liable 
in  tort.  It  was  the  dumping  of  the  last  budcets  of  ore  on  the  lighter 
that  caused  the  injury.  The  M.  E.  Luckenbach,  214  Fed.  571,  131  C. 
C.  A.  177;  The  Satilla,  235  Fed.  58,  148  C.  C.  A.  552. 

Cases  are  cited  where  owners  of  merchandise  consented  to  place  it 
on  deck  and  were  not  allowed  to  recover  for  any  damage  suffered  by 
a  jettison  of  the  cargo  which  became  necessary  by  reason  of  this  meth- 
od of  stowage.    Lawrence  v.  Minturn,  17  How.  100,  15  L.  Ed.  58. 

[4]  Cases  are  also  cited  where  a  specific  contract  has  been  made  to 
do  something' which  from  its  very  nature  resulted  in  loss.  MacKnight 
F.  Stone  Co.  v.  City  of  New  York,  160  N.  Y.  72,  54  N.  E.  661 ;  Penn 
Bridge  Co.  v.  City  of  New  Orieans,  222  Fed.  737,  138  C.  C.  A.  191. 
The  contracts  involved  in  these  cases  are  entirely  different  from  the 
one  under  consideration.  Here  the  shipowner  never  contracted  that 
the  stevedores  should  discharge  the  steamer  in  a  dangerous  manner  and 
cause  the  lighter  to  dump  the  cargo  by  piling  on  more  ore  until  she  lost 
her  equilibrium.  He  did  not  contract  that  the  steamer  should  be  dis- 
charged, at  all  events,  without  trimming  of  the  cargo,  but  only  that  the 
stevedores  should  discharge  her  subject  to  the  ordinary  standard  of  care. 
If  conditions  showed  that  continuance  in  discharging  was  unsafe,  the 
stevedores,  like  any  one  else,  were  bound  to  cease  discharging.  Only 
an  express  contract,  or  consent,  to  do  dangerous  acts,  can  shift  the  lia- 
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bility  for  these  acts,  and  no  such  situation  appears  here.  The  whole 
question  turns  on  what  the  contract  called  for.  Only  the  clearest  re- 
quirement to  do  something  which  is  dangerous  can  relieve  the  contrac- 
tors from  the  exercise  of  ordinary  prudence.  The  contract  in  question 
is  very  different  from  a  specific  consent  to  stow  all  the  cargo  in  a 
place  where  it  is  likely  to  have  to  be  jettisoned  in  a  storm,  or  a  con- 
tract to  build  a  bridge  according  to  specifications  furnished  by  the 
owner  which  would  result  in  a  weak  structure. 

It  is  contended  that  the  master  of  the  lighter  should  have  warned 
the  stevedores  of  the  danger.  We  think  the  District  Court  was  cor- 
rect in  holding  that  the  contract  with  the  lighterage  company  was 
only  for  carriage  and  that  a  price  was  made  which  expressly  did  not 
include  trimming  by  the  lighter.  The  master  of  the  lighter,  as  found 
by  the  court  below,  protested  repeatedly  at  what  was  being  done.  This 
protest  was  made  both  to  the  foreman  of  the  stevedores,  and  on  the 
second  day  to  one  of  the  Pellegrinos.  The  statement  of  the  trial  judge 
that  in  all  probability  the  protests  did  not  get  any  further  than  an 
Italian,  who  did  not  understand  English,  seems  to  have  been  inadvert- 
ent,  for  both  of  these  men  testified  in  English  at  the  trial  and  would 
(  certainly  have  understood  words  used  every  day  in  their  business. 
We  think  the  master  of  the  lighter  did  all  that  could  be  reasonably  ex- 
pected of  him  under  the  circumstances. 

The  decree  should  be  modified  so  as  to  hold  the  stevedores  primarily 
liable. 


PERB  MAJIQUETTE5  KY.  CO.  v.  CHICAGO  &  E.  I.  R.  CO.  et  at 

(Circuit  Court  of  Appeals,  Seventh  Circuit    December  10,  1918.) 

No.  2642. 

I^DEMNrrY  <©=»13(1) — ^Implied   Contract — Connsotinq  Oabbibb— Wbonofui. 
Demvebt  of  Goods. 

Where  official  classification  provided  for  two  standard  forms  Of  bills  of 
lading  to  be  issued,  one  "Straight  Bill  of  Lading,"  which  was  not  re- 
quired to  be  surrendered  before  delivery  of  goods,  the  other  "Order  Bill 

of  Lading,"  containing  the  provision  "Consigned  to  order  of ,"  and 

required  to  be  surrendered  before  delivety,  a  waybill  issued  by  an  initial 
carrier  stating  the  consignee  to  be  "order  of  a  person  named,  although 
other  than  the  shipper,  held  sufficient  to  advise  a  connecting  carrier  that 
an  order  bill  of  lading  was  outstanding  and  to  render  it  liable  to  initial 
carrier  against  which  judgment  had  been  rendered  for  delivery  without 
surrender  of  the  bill. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Claim  of  the  Pare  Marquette  Railway  Company  against  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company  and  Thomas  D.  Heed,  its 
receiver.  From  a  decree  disallowing  its  claim,  petitioner  appeals. 
Reversed. 

F.  Harold  Schmitt,  of  Chicago,  111.,  for  appellant 
Homer  T.  Dick,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 
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ALSCHULER,  Circuit  Judge.  This  appeal  involves  the  right  of 
appellant,  the  initial  carrier,  to  recover  from  appellee,  the  connecting 
and  delivering  carrier,  for  alleged  wrongful  delivery  by  appellee  of  two 
shipments  of  beans  consigned  by  the  respective  shippers  in  Michigan 
to  "order  of  A.  J.  Thompson  &  Co.,  Evansville,  Ind.,"  as  recited  m 
the  bills  of  lading  which  appellant  issued  to  the  sliippers.  Upon  the 
written  order  of  the  consignee,  appellee  delivered  the  shipments  with- 
out requiring  surrender  of  the  bills  of  lading,  whereby  loss  accrued 
to  the  shippers,  and  suits  were  brought  in  the  state  court  of  Michigan 
which  resulted  in  judgments  in  favor  of  the  shippers  against  appel- 
lant; the  right  of  recovery  having  been  sustained  by  3ie  Supreme 
Court  of  Michigan,  in  Thomas  et  al.  v.  Blair  et  al.,  Receivers  Pere 
Marquette  R.  R.  Co.,  185  Mich.  422,  151  N.  W.  1041. 

The  action  was  by  appellant  to  recover  from  the  delivering  carrier 
the  loss  which  the  initial  carrier  thus  sustained.  There  is  no  question 
here  of  the  right  of  recovery  against  the  initial  carrier.  The  only 
bar  urged  against  recovery  by  appellant  is  that  the  initial  carrier  neg- 
ligently failed  to  notify  the  connecting  carrier  that  the  bills  of  lading 
were  of  the  kind  that  required  surrender  before  delivery  of  the  sftip- 
ments.  The  special  master,  to  whom  the  petition  against  the  appel- 
lee receiver  was  referred,  found  that  the  initial  carrier  negligently  fail- 
ed to  inform  appellee  that  the  bills  of  lading  were  such  as  required  sur- 
render before  delivery,  and  he  reported  against  appellant's  right  of 
recovery.  In  this,  the  District  Court  concurred,  and  decreed  against 
appellant,  dismissing  the  petition. 

The  official  classification  in  force  at  the  time  of  these  transactions 
made  provision  for  two  standard  forms  of  bills  of  lading  to  be  is- 
sued by  the  railroad  carriers  on  receipt  of  such  freight.  These  forms 
are  alike  save  in  one  particular.  The  first  is  printed  under  the  title 
"Straight  Bill  of  Lading — ^Original — Not  Negotiable,"  and  the  other 
under  the  title  "Order  Bill  of  Lading,"  and  it  contains  this  provision, 
not  found  in  the  first,  and  printed  in  larger  type  than  the  body  of  the 
instrument,  viz. : 

**The  surrender  of  this  original  order  bill  of  lading,  properly  Ix^orseCt,^ 
gbaU  be  required  before  delivery  of  the  property." 

The  first  form  contains  the  line,  "Consigned  to  ,"  and  the 

second  the  line,  "Consigned  to  order  of ."  To  distinguish  fur- 
ther between  the  two,  the  straight  bill  of  lading  is  required  to  te  print- 
ed on  white  paper,  and  the  order  bill  of  lading  on  yellow  paper.  No 
other  forms,  applicable  to  such  shipments,  were  provided  or  in  use, 
and  these  were  the  forms  employed  by  the  railroads  in  question ;  those 
issued  for  these  shipments  being  the  "order"  bills  of  lading. 

The  bill  of  lading  is  delivered  to  the  shipper,  and  in  practice  the 
initial  carrier  makes  out  a  waybill  which  accompanies  the  shipment ; 
and  the  waybill  is  all  which  the  delivering  carrier  has  to  indicate  the 
nature  of  the  original  bills  of  lading. 

With  the  straight  bills  of  lading,  the  delivering  carrier,  being  in- 
formed by  the  waybill  who  is  the  consignee,  needs  concern  itself  only 
with  the  identity  of  the  person  to  whom  it  delivers  the  goods;    sur- 
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render  of  the  bills  of  lading  not  being  required.  If  therefore  the 
waybill,  which  comes  to  the  delivering  carrier,  indicates  that  it  was  a 
straight  bill  of  lading  which  the  initial  carrier  issued,  the  delivering 
carrier  need  only  assure  itself  that  the  person  to  whom  the  delivery 
of  the  shipment  is  made  is  the  consignee  himself,  or  some  one  in  his 
right.  The  waybills  here  in  question  showed  the  names  of  the  ship- 
pers, L.  P.  Thomas  in  one,  and  Doty  &  Doty  in  the  other,  and  in  both 
of  them  the  consignee  is  stated  to  be  *'Order  of  A.  J.  Thompson  & 
Co.,  Evansville/'  It  is  claimed  that  these  waybills  did  not  inform  the 
connecting  carrier  that  the  bills  of  lading  issued  were  "order"  bills 
which  would  require  their  surrender  before  delivery  of  the  shipment 
was  authorized. 

Appellee's  general  freight  agent  at  Evansville  testified  that  in  prac- 
tice the  order  bill  of  lading  was  generally  employed  where  the  ship- 
ment was  to  the  order  of  the  shipper,  and  that  it  was  very  unusual  to 
receive  at  that  station  shipments  billed  to  the  order  of  the  consignee ; 
that  such  as  had  been  so  received  had  at  times  been  delivered  without 
requiring  surrender  of  the  bills  of  lading;  that  sometimes  such  way- 
bills had  the  further  notation  "do  not  deliver  without  surrender  of 
original  bill  of  lading."  Being  asked  on  cross-examination  whether 
the  information  on  these  waybills  was  sufficient  to  apprise  a  railroad 
man  of  the  nature  of  the  bill  of  lading  which  was  issued,  he  replied : 

"Because  of  the  peoiliar  manner  in  which  this  shipment  was  billed,  1 
could  not  judge  what  kind  of  a  bill  of  lading  was  issued  for  the  shipment.'' 

Another  witness  for  appellees,  familiar  for  many  years  on  its  road 
with  handling  waybills  and  bills  of  lading,  testified  as  to  waybills 
like  those  here  in  question,  "I  should  say  it  was  peculiar  and  unusual." 
A  number  of  witnesses  from  other  railroads,  experienced  in  freight 
matters,  testified  that  a  shipment  as  shown  by  these  waybills  was  not 
unusual,  and  would  in  practice  be  treated  as  though  an  order  bill  of 
lading  had  been  issued  for  the  shipment  requiring  surrender  before 
delivery. 

If  the  truth  is  as  stated  by  appellees'  freight  agent  that  from  these 
waybills  one  familiar  with  such  matters  could  not  judge  whether  a 
straight  or  an  order  bill  of  lading  was  outstanding  for  the  shipments, 
it  would  certainly  suggest  that,  before  treating  them  as  straight  bills 
of  lading  at  the  risk  of  entailing  loss  on  the  shipper  or  the  initial  car- 
rier, he  make  inquiry  for  the  purpose  of  resolving  the  doubt  according 
to  the  readily  ascertainable  facts.  The  rights  of  the  parties  here  do 
not  of  necessity  turn  on  the  effect  to  be  given  to  the  evidence  of  the 
frequency  or  infrequency  of  such  transactions,  nor  on  the  construc- 
tion placed  thereon  by  those  in  the  habit  of  dealing  with  such  matters. 
There  is  nothing  in  the  official  classification  to  suggest  that  such  trans- 
actions were  not  contemplated.  On  the  contrary,  it  would  seeni  from 
the  prescribed  and  adopted  form  of  the  order  bill  of  lading  that  the 
person  to  whose  order  it  is  issued  may  be  some  one  other  than  the 
shipper.  If  it  were  contemplated  that  in  all  cases  it  would  be  to  ship- 
per's order,  there  would  have  been  no  purpose  in  leaving  the  blank 
for  filling  in  a  name  after  the  words,  "Consigned  to  order  of."    The 
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word  ^'shipper"  or  ^'consignor"  or  similar  designation  would  likely 
have  been  in  the  place  of  the  blank  if  it  were  contemplated  that  in  all 
cases  it  would  be  the  shipper  or  consignor  to  whose  order  the  bills  of 
lading  would  be  made. 

We  are  concerned  only  with  the  question  whether,  as  between  these 
two  carriers,  the  loss  which  the  initial  carrier  has  had  to  bear  was 
caused  through  its  own  neglect  in  failing  to  duly  notify  appellees  that 
these  were  order  bills  of  lading,  or — what  here  amounts  to  the  same — 
whether  the  delivering  carrier  knew  or  by  the  exercise  of  ordinary 
care  ought  to  have  known  that  the  bills  of  lading  for  these  shipments 
were  order  bills  specifically  prohibiting  delivery  of  the  shipments 
without  surrender  of  the  bills  of  lading  properly  indorsed.  We  are  of 
opinion  that  these  waybills  sufficiently  apprised  appellees  that  there 
were  outstanding  against  these  shipments  order  bills  of  lading  which 
should  have  been  surrendered  before  delivery  of  the  shipments. 

It  follows  that  the  decree  of  the  District  Court  disallowing  and 
dismissing  appellant's  claim  should  be,  and  it  accordingly  is,  reversed, 
and  the  cause  remanded  with  direction  for  further  proceedings  on  the 
petition  in  accordance  with  the  foregoing  views. 


HOLLOWAY  et  al.  v.  OOLEB  et  aL 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit     January  17,  1919.) 

No.  3254. 

Wu^s  €=»519 — CoNSTBuonoN — ^DsaiQNATioN  or  Benefioiasiss. 

A  will  which,  after  naming  the  wife  and  children  of  testator  as  equal 
beneficiaries  of  his  residuary  estate,  provided  that  "the  surviving  consort 
and  igsue  of  any  of  my  children  dying  before  my  death  taking,  share  and 
share  alike,  the  share  my  child  would  hate  taken  if  alive,"  held  to  ex- 
clude from  any  share  a  granddaughter  whose  mother,  testator's  daughter, 
had  died  many  years  before  the  will  was  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida;  Rhydon  M.  Call,  Judge. 

Suit  in  equity  by  Beatrice  H.  HoUoway  and  others  against  Louis 
A.  Colee  and  others.    Decree  for  defendants  (247  Fed.  598),  and  com-   . 
plainants  appeal.    Affirmed. 

George  C.  Bedell,  of  Jacksonville,  Pla.,  for  appellants. 
John  C.  Cooper,  of  Jacksonville,  Fla.  (W.  A.  MacWilliams,  of  St, 
Augustine,  Fla.,  on  the  brief),  for  appellees.  . 

Before  PARDEE  and  WALKER.  Circuit  Judges,  ard  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
was  adverse  to  the  asserted  claim  of  the  appellant  Beatrice  H.  Hol- 
loway  that  she,  in  her  own  right  and  as  the  assignee  of  her  father, 
was  entitled,  under  the  will  of  her  grandfather,  James  L.  Colee,  to  a 
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share  in  his  estate.  The  will  was  made  in  December,  1903,  and  the 
testator  died  in  January,  1912.  Succeeding  clauses  revoking  former 
wills,  naming  an  executor,  bequeathing  a  gdid  watch  to  one  of  the 
testator's  sons,  and  household  furniture  and  utensils  to  his  wife,  the 
will  contained  the  following  provisions : 

Fifth.  All  the  rest  and  residue  of  my  estate  real,  personal,  and  mixed,  in 
esse  and  in  futurov  wherever  the  same  may  be  at  the  time  of  my  death,  I 
devise  and  bequeath  unto  my  children,  Louis  A.  Colee,  James  R.  Oolee,  Jo- 
seph B.  Colee,  George  B.  Oolee,  Raymond  J.  Oolee,  Arthur  P.  OOlee,  Otis  M. 
Oolee,  Mamie  J.  Oolee,  Edna  I.  Oolee,  and  my  wife,  Georgia  V.  Colee,  share 
and  share  alike,  the  surviving  consort  and  issue  of  any  of  my  diUdren  dymg 
before  my  death  taking  share  and  share  alike  the  share  my  child  would  have 
taken  if  alive. 

Seventh.  It  being  my  desire  that  all  of  my  childrai  shaU  share  equally  in 
my  estate,  should  any  child  of  mine  be  bom  after  the  execution  of  this  will  or 
after  my  death,  I  desire  that  it  shall  share  equally  with  my  cither  children  and 
my  wife  above  named,  each  devisee  contributing  ratably  to  make  up  the 
share  of  such  child. 

The  testator  was  twice  married,  his  second  wife  being  the  one 
mentioned  in  the  will.  The  appellants'  mother,  who  died  many  years 
before  the  will  was  made,  was  a  daughter  of  the  testator  by  his  first 
wife,  who  died  long  before  the  will  was  made.  Until  the  marriage  of 
appellant,  which  occurred  several  years  before  the  will  was  made, 
she  was  a  member  of  the  household  of  her  father,  who  had  a  second 
wife  and  several  children  by  the  latter,  and  lived  in  the  country  about 
nine  miles  from  St.  Augustine.  For  several  years  during  the  appel- 
lant's childhood  she  attended  school  in  St.  Augustine,  there  being  no 
school  in  the  country  to  which  she  could  be  conveniently  sent  from  her 
father's  home.  During  the  school  terms  she  stayed  at  the  home  of  the 
testator  in  St.  Augustine.  After  her  marriage  she  did  not  reside  in 
or  near  St.  Augustine,  but  lived  with  and  was  supported  by  her  hus- 
band ;  their  home  being  in  another  state.  She  made  occasional  visits 
to  St.  Augustine  after  her  marriage.  During  such  visits  she  did  not 
stay  at  the  home  of  her  grandfather,  but  made  calls  there,  and  occa- 
sionally took  meals  or  spent  the  day  with  him  and  his  family.  The 
relations  between  her  and  her  grandfather  were  always  affectionate. 
So  far  as  appears,  she  was  never  dependent  on  him  for  support,  and 
he  did  not  contribute  to  her  support  or  education,  further  than  by 
having  her  as  an  inmate  of  his  home  while  she  was  attending  school 
in  St.  Augustine.  Her  father  was  a  man  whose  means  and  circum- 
stances were  such  that  it  reasonably  could  have  been  anticipated  that 
at  his  death  she  would  inherit  property  worth  as  much  as  what  would 
have  been  the  share  of  her  father  and  herself  in  her  grandfather's 
estate,  if  they  were  embraced  in  the  provisicwis  of  the  fifth  clause  of 
the  latter's  will.  The  will  was  drawn  by  a  lawyer  to  whom  tiie  testa- 
tor gave  instructions  as  to  the  disposition  of  his  property  he  desired 
to  make. 

The  claim  asserted  is  based  upon  the  following  language  contained 
in  the  fifth  clause  of  the  will : 

"The  surviving  consort  and  iasue  of  any  of  my  diildren  dying  before  my 
death  taking  share  and  share  alike  the  share  my  child  would  have  taken  if 
alive." 


Digitized  by 


Google 


HOLLOWAT  Y.  COLEB       **  45 

In  the  connection  in  which  this  language  was  used  it  manifests  an 
intention  to  provide  for  the  contingency  of  the  death,  after  the. will 
was  made,  of  a  child  to  whom  the  will  gave  a  share  of  the  residue  of 
the  testator's  estate.  The  preceding  part  of  the  clause  in  which  this 
language  is  found  stated  the  name  of  each  of  the  testator's  children 
to  whom  such  share  was  to  go  if  that  child  survived  the  testator.  The 
will  does  not  show  that  the  appellant's  mother  would  have  taken  a  share 
if  alive.  There  is  an  absence  of  any  indication  of  an  intention  to  pro- 
vide for  the  consort  or  issue  of  a  child  who  already  was  dead  when  the 
will  was  made.  The  testator  identified  the  persons  intended  to  be  de- 
scribed by  the  words  "my  children"  by  setting  out  their  names.  The 
last  quoted  provision  had  the  effect  of  substituting  the  surviving  con- 
sort and  issue  in  the  place  of  any  previously  named  beneficiary  who 
might  die  during  the  testator's  lifetime.  To  say  the  least,  the  language 
used  is  inappropriate  to  describe  the  surviving  husband  and  issue  of 
one  for  whom  the  will  made  no  provision  in  any  event.  That  the  - 
words  "my  children,"  as  used  in  the  last-quoted  provision,  were  in- 
tended to  include  only  the  previously  named  children  who  were  liv- 
ing at  the  time  the  will  was  made  is  further  indicated  by  the  terms 
of  the  seventh  paragraph  of  the  will,  which  made  provision  for  any 
child  of  the  testator  that  might  be  bom  after  the  execution  of  the  will 
or  after  the  testator's  death.  That  clause  provides  that  such  subse- 
quently born  child  should  "share  equally  with  my  other  children  and 
my  wife  above  named,  each  devisee  contributing  ratably  to  make  up 
the  share  of  such  child."  This  plainly  indicates  the  testator's  under- 
standing that  onlv  his  previously  named  children  and  wife  were  to 
be  the  devisees  of  the  residue  of  his  estate,  if  they  survived  him  and 
no  other  child  was  bom  after  the  will  was  made. 

For  the  reasons  above  indicated  the  conclusion  is  that  the  language 
of  the  will  is  not  fairly  susceptible  of  the  constmction  contended  for 
in  behalf  of-  the  appellant.  Even  if  it  was  capable  of  a  construction 
that  would  permit  the  appellant  to  share  in  the  estate,  it  is  questionable 
whether,  on  the  groimd  that  there  was  an  absence  of  any  reason  or 
explanation  of  the  testator's  exclusion  of  his  granddaughter  from 
sharing  in  his  estate,  such  a  construction  should  be  preferred  to  one 
more  consistent  with  what  the  language  employed  indicates  was  the 
testator's  intention.  The  circumstances  existing  when  the  will  was 
made  were  such  that  it  well  might  be  inferred  that  the  testator  did  not 
give  the  appellant  a  share  in  his  estate,  because  he  thought  that  she 
otherwise  would  be  adequately  provided  for. 

Affirmed. 
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MOORE  &  McCORMAOK  CO.,  Inc.,  v.  HESSLEIN  et  al. 

(Circuit  Court  of  Appeals^  Second  Circuit    December  U,  1918.) 

No.  26. 

Shippino  «=»104--CoNTaACT  OF  Atfbeiqhtuent — Substitution  of  VESflELS. 
Under  a  contract  by  managers  of  a  steamer  line  to  carry  cargo  by  one 
of  its  steamers,  "or  by  a  steamer  or  steamers  to  be  named  later,"  the 
shipper  was  entitled  to  carriage  by  a  steamer  of  such  line,  and  not  re- 
quired to  accept  as  a  substitute  a  naval  transport  of  a  foreign  govern- 
ment on  which  the  managers,  as  brokers,  had  engaged  cargo  space. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  the  Moore  &  McCormack  Company,  Incorpo- 
rated, against  Edgar  J.  Hesslein  and  another.  Decree  for  libelant,  and 
respondents  appeal.    Reversed. 

Gustave  Lange,  Jr.,  and  Frederick  R.  Graves,  both  of  New  York 
City,  for  appellants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (Mark  W.  Maclay, 
Jr.,  and  John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for 
appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  Moore  &  McCormack  Company,  Incorpo- 
rated, managing  agents  of  the  Commercial  South  American  Line,  which 
was  the  trade-name  for  a  line  of  steamers  owned  or  operated  by  them, 
filed  this  libel  against  Neuss,  Hesslein  '&  Co.,  to  recover  damages  for 
breach  of  a  contract,  the  material  provisions  of  which  are  as  follows : 

Moore  &  McCormack  Co.,  Inc.,  Managing  Agents: 

Managers.  Cllnchfleld  Navigation  Co.,  Inc.,  U.  S. 

Commercial  South  American  Une  Bra-  Atlantic  and  Gulf  Service.  Notice — 
zlUan  Ports,  River  Plate  Ports.  The  company  assumes  no  responsl- 
(Flag  bearing  Initials  *M.  &  McC'.).  billty  for  any  refusals  given  that 
West  Indies,  Mexican-Cuban  ports.  are  not  Issued  on  this  refusal  form, 
Central  American  and  North  Coast  and  that  are  not  signed  by  one  of  the 
South  American  Ports.  company's  officers. 

New  York,  April  10,  1916. 
Messrs.  Neuss,  Hesslein  &  Company,  43  White  Street,  New  York,  N.  Y.-— 
Dear  Sirs :  We  confirm  contract  for  freight  room  under  deck  cargo  as  stated 
below,  for  shipment  on  the  steamer  Mooreraack,  or  by  a  steamer  or  steamers 
to  be  named  later,  shipment  in  whole  or  part  cargo,  via  port  or  ports  In  or 
out  of  customary  order,  at  steamer's  option. 

Cargo  as  follows: 
One  thousand  (1,000)  compressed  bales 
cotton  at  four  and  one-quarter  cents 

(4%  c.)  lb.  landed.  New  York  Rio  Janeiro 

It  is  expressly  understood  and  agreed  that  all  shipments  are  made  sub- 
ject to  the  terms  and  conditions  of  the  Moore  &  McCormack  Company,  In- 
corporated, form  of  shipping  receipt  and  bill  of  lading,  and  the  conditions 
contained  therein  are  made  a  part  of  this  contract.  All  lighterage  at  risk  and 
expense  of  the  cargo.  Freight  to  be  prepaid  on  the  signing  of  bills  of  lading, 
at  New  York  and  earned,  steamer  and/or  goods  lost  or  not  lost  at  any  stage 
of  the  transit.    ♦    ♦    • 

^=^For  other  cases  see  same  topic  &.  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Ijay,  days,  If  required  by  shippers,  not  to  count  before  April  29,  1916. 
Shippers  option  of  canceling,  if  steamer  not  ready  to  receive  cargo  by  6  p.  m. 
on  May  31,  1916.  The  Moore  *  McCk)rmack  CJompany,  Incorporated,  has  the 
option  of  designating  loading  and/or  discharging  berths.  If  the  Moore  A 
McCormack  Company,  Incorporated,  does  not  avail  itself  of  this  option,  the 
consignor  and/or  consignee  to  supply  berths,  Immediately  upon  the  readiness 
of  steamer  to  load  and/or  discharge. 

Yours  very  truly,  Moore  &  McCormack  Company,  Inc., 

By  A.  V.  Moore,  Pres. 
We  accept  and  confirm  the  contract. 

Neuss,  Hessleln  &  Co.,  per  M.  J.  Cuffa 
New  York,  April  10th,  1916. 

May  10,  1916,  as  the  steamer  Mooremack  could  not  arrive  in  time 
to  load  before  May  31,  the  libelant  designated  the  steamer  Sargento 
Albuquerque  as  a  substitute.  This  steamer  was  loading  general  cargo, 
and  was  not  one  of  the  Commercial  South  American  Line,  nor  owned 
nor  operated  by  Moore  &  McCormack  Company,  Incorporated.  May 
11,  the  respondents  declined  to  ship  on  her. 

It  is  contended  that  the  only  reason  given  by  the  respondents  was 
that  the  Sargento  Albuquerque  did  not  have  the  requisite  rating,  and 
therefore  that  this  is  the  only  defense  upon  which  they  have  a  right 
to  stand.  But  the  answer  alleged,  among  other  things,  that  she  was 
not  a  proper  steamship  in  accordance  with  the  terms  of  the  agreement, 
which  said  nothing  about  ratings.  Besides,  at  the  trial,  the  respondents 
testified  that  they  had  objected  to  the  steamer  because  they  were  deal- 
ing with. the  Moore  &  McCormack  Line,  and  also  produced  testimony 
of  custom  that  under  such  a  line  contract  a  substituted  vessel  must 
be  one  of  the  same  line.  We  think  they  have  a  right  to  rely  upon  this 
defense  also. 

The  first  question,  therefore,  is  whether  under  this  contract  the  ten- 
der of  freight  room  on  a  steamer  loading  general  cargo,  not  one  of 
the  Commercial  South  American  Line,  and  not  owned  or  operated  by 
the  Moore  &  McCormack  Company,  was  good.  What  the  Moore  & 
McCormack  Company  did  was  to  get,  as  brokers,  an  option  for  shipping 
the  respondents'  cargo  on  the  Sargento  Albuquerque ;  that  steamer  be- 
ing liaWe  to  them  for  brokerage  if  the  goods  were  shipped.  We  think 
the  tender  was  not  good.  The  Moore  &  McCormack  Company  were 
acting,  not  as  brokers,  with  Neuss,  Hesslein  &  Co.,  but  as  principals. 
The  contract  executed  is  on  the  printed  form  of  their  line,  and  pro- 
vides that  the  shipment  is  to  be  subject  to  the  terms  and  conditions  of 
the  Moore  &  McCormack  Company  form  of  bill  of  lading  and  ship- 
ping receipt,  which  are  made  a  part  of  it.  The  hill  of  lading  describes 
it  as  a  "regular  line  of  steamers  for  Brazilian  ports,"  and  refers  to 
"all  vessels  of  this  line"  and  to  the  "customary  ports  of  this  line." 
We  have' no  doubt  that  the  contract  is  to  be  construed  as  one  for  ship- 
ment on  a  steamer  of  the  line.  If  it  had  been  made  with  either  the 
American,  French,  Cunard,  White  Star,  or  any  other  regular  well- 
known  line  of  steamers,  no  one  would  have  pretended  that  such  com- 
pany would  fulfill  it  by  engaging  freight  room  on  a  general  ship  not 
owned  or  operated  by  it. 

But  if  it  were  to  be  held  that  such  a  vessel  could  be  substituted,  we 
think  that  the  particular  steamer  Sargento  Albuquerque  should  not 
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be  considered  a  proper  tender.  She  was  a  transport  of  the  Brazilian 
navy,  commanded  by  a  lieutenant  of  that  navy.  The  shipment,  if  made, 
would  have  been  in  the  possession  of  the  Brazilian  government,  and 
if  it  had  been  damaged  or  lost  the  respondents  could  not  have  pro- 
ceeded against  the  Brazilian  government,  it  being  a  sovereign,  in  per- 
sonam, nor  against  its  steamer,  in  rem.  The  fact,  also,  that  3ie  steamer 
was  getting  very  much  lower  rates  of  freight  than  the  market  rates 
may  very  well  have  reflected  to  some  extent  the  views  of  commercial 
people  on  this  point.  We  need  not  consider  the  questions  discussed 
in  respect  to  the  measure  of  damages. 
The  decree  is  reversed. 


In  re  BITNBR. 

KEEL  T.  LIGHTBODY. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    September  8, 1918.) 

No.  2559. 

1.  Bankbuptct  «=»396(1) — ^Exemption— State  Law. 

State  law  controls  as  to  nature  and  amount  of  exemption. 

2.  Homestead  ^=»128— Bxeuption. 

Where  an  Illinois  homestead  was  worth  less  than  $1,000  over  and  above 
incumbrances,  there  is  no  question  of  setting  off  the  whole  or  any,  pre- 
liminary to  sale  on  execution,  and,  no  valid  sale  can  be  made  under  exe- 
cution ;  but  the  owner,  despite  sale  or  Judgment,  may  dic^se  of  his  in- 
terest free  from  judgment  liens,  etc. 

3.  Bankruptcy  ^=:»396(5) — Trustee — Rights  of  Hoicestead. 

Where,  under  the  state  laws,  the  bankrupt's  equity  in  a  homestead  was 
completely  exempt,  no  interest  passed  to  the  trustee. 
L  BANKRuirrcT  ^=»4SoO(l)— Setting  Aside  Exemptions— Claim. 

Where,  under  the  state  laws,  the  bankrupt's  equity  in  a  homestead  was 
wholly  exempt,  so  no  title  passed  to  the  trustee,  held,  that  title  passed  to 
the  mortgagee^  to  whom  the  bankrupt  conveyed  his  interest,  and,  the 
bankrupt  having  later  ccmveyed  to  the  trustee,  the  mortgagee  was  not 
required  to  assert  his  tttle;  General  Order  No.  17  (89  Fed.  vlU,  32  C 
a  A.  xix),  relating  to  setting  aside  exemptions,  being  inapplicable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Southern  District  of  Illinois. 

In  the  matter  of  Charles  Bitner,  bankrupt.  George  W.  Keel  appeals 
from  orders  of  the  Cistrict  Court,  affirming  orders  of  the  referee  grant- 
ing the  petition  of  Leslie  Lightbody,  trustee  in  bankruptcy,  for  the  sale 
of  real  estate,  and  denying  appellant's  petition  to  set  the  order  aside. 
Reversed  and  remanded. 

Robert  H.  Lovett,  of  Peoria,  III,  for  appellant 
Ira  J.  Covey,  of  Peoria,  111.,  for  appellee. 

Before  MACK  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  The  question  raised  on  this  appeal  is  a  very 
.narrow  one.  What  rights,  if  any,  has  a  trustee  in  bankruptcy  in  and  to 
the  equity  of  a  bankrupt  in  an  Illinois  homestead  estate,  concededly 

^S9For  othtr  caiee  see  mud*  topic  A  KBY-NUMBBR  in  all  Key-Number^  Digeeta  A  Indezee 
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worth  less  than  $1,000.  over  and  above  the  incumbrances,  at  the  time 
that  the  voluntary  petition  in  bankruptcy  was  filed,  homestead  exemp- 
tion having  been  claimed  in  the  schedule  filed  by  the  bankrupt? 

Title  to  the  property  in  question  stood  in  the  bankrupt  at  the  date  of 
the  filing  of  the  petition.  Subsequently  he  and  his  wife  conveyed  the 
property  to  the  mortgagee,  and  some  months  later  they  again  conveyed 
it  to  the  trustee  in  bankruptcy. 

[1,  2]  The  state  law  controls  as  to  the  nature  and  amount  of  ex- 
emption, and  in  Illinois  it  is  clearly  settled,  not  merely  that  a  home- 
stead to  the  extent  of  $1,000  is  exempt,  but  that,  if  the  homestead  prem- 
ises are  worth,  over  and  above  incumbrances;  less  than  $1,000,  the 
property  itself  is  absolutely  free  from  claims  of  creditors.  In  such  a 
case  there  is  no  question  of  setting  off  the  whole  or  any  part  of  the 
property  on  account  of  the  homestead  interest  preliminary  to  a  sale  on 
execution.  No  valid  sale  can  be  made ;  if  made,  it  is  a  nullity,  and  no 
title  whatsoever  passes  thereunder.  Despite  such  a  sale,  despite  any 
judgments,  the  owner  may  dispose  of  such  homestead  interest  as  he 
pleases  free  of  judgment  liens.  Brokaw  v.  Ogle,  170  111.  121,  48  N.  E. 
394;  Garwood  v.  Garwood,  244  111.  582,  91  N.  E.  672;  Sheahan  v. 
MWigan,  275  111.  379,  114  N.  E.  135. 

[3]  It  follows,  therefore,  that,  as  the  equity  was  exempt  from  cred- 
itors' claims,  no  interest  therein  passed  to  the  trustee  by  virtue  of  the 
bankruptcy  proceedings.  The  title  remained  in  the  bankrupt.  His 
right  to  dispose  of  it  was  unrestricted.  Whether  he  sold  it,  or  gave 
it  away,  or  granted  it  to  one  or  more  of  his  creditors,  with  or  without 
a  consideration,  was  a  matter  that  did  not  p  the  slightest  degree  con- 
cern the  trustee  in  bankruptcy  or  any  creditor,  inasmuch  as  under  no 
circumstances  had  they  or  any  of  them  any  interest  therein. 

No  question  arises  here  as  to  the  jurisdiction  of  a  court  of  bank- 
ruptcy to  determine  whether  or  not  the  equity  equaled  or  exceeded 
$1,000.  When  it  was  expressly  determined  that,  as  stated  in  the  sched- 
ules and  as  found  by  the  appraisers,  the  value  of  the  equity  was  less 
than  $1,000,  the  court  should  have  decreed  that  the  trustee  had  no  in- 
terest therein  by  virtue  of  the  bankruptcy  proceedings ;  and  inasmuch 
as  the  conveyance  by  the  bankrupt  and  his  wife  vested  title  in  appel- 
lant, the  mortgagee,  the  later  conveyance  to  the  trustee  was  ineffective 
for  anypurpose  whatsoever. 

[4]  The  trustee's  report,  rendered  some  nine  months  after  the  pe- 
tition in  bankruptcy  was  filed,  and  shortly  after  the  second  deed  was 
executed,  that  thereby  the  bankrupt  had  waived  his  claim  of  exemption, 
imposed  no  duty  upon  appellant,  the  real  owner  of  the  legal  title,  to 
assert  that  title  in  the  bankruptcy  court.  General  Order  No.  17  (89 
Fed.  viii,  32  C.  C.  A.  xix),  which  requires  a  trustee  to  set  off  exempt 
articles  within  20  days,  and  creditors  to  take  exceptions  to  the  trustee's 
report  within  20  days,  has  no  application,  because  here  there  were  no 
Exemptions  to  be  set  off  by  the  trustee.  The  trustee  merely  made  an 
ex  parte  erroneous  report  and  claim  of  title ;  appellant,  as  owner,  was 
under  no  obligation  to  except  thereto. 

This  case  is  totally  unlike  the  cases  cited  by  appellee,  involving  claims 
of  homestead  rights  as  distinguished  from  homestead  estates,  or  claims 
255  F.— 4 
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to  exemption  out  of  a  larger  mass,  or  a  homestead  estate  in  property 
worth  more  than  $1,000.  Here  the  entire  real  estate  in  question  was 
the  homestead ;  the  entire  piece  of  property,  the  equity  of  which  was 
worth  less  than  $1,000  was  exempt,  and  no  act  of  any  kind  by  the  trus- 
tee was  necessary  to  secure  this  exemption  to  the  bankrupt. 

The  petition  of  the  trustee  for  the  sale  of  the  real  estate,  subject  only 
to  the  lien  of  the  mortgage  incumbrances,  should  have  been  denied, 
and  the  petition  of  appellant  to  set  aside  the  order  of  sale  of  the  equity 
should  have  been  granted. 

The  order  of  the  District  Court,  affirming  the  orders  of  the  referee 
for  the  sale  of  the  equity,  and  dismissing  appellant's  petition  to  set  this 
order  aside,  will  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein  expressed. 

^  Note. — ^Judge  KOHLS  A  AT  concurred  in  these  conclusions,  but 
died  before  the  opinion  was  prepared. 


THE  ADA. 
(Oircnit  Court  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  109. 

1.  Admiraltt  ^=s>119 — Costs — ^Decree  on  Mandate. 

Where  the  mandate  of  the  appellate  court  in  an  admiralty  case  con- 
tains no  direction  as  to  costs  of  the  lower  court,  their  allowance  remains 
discretionary  with  the  court 

2.  coubts  ^s>405(5) — ^appeiilate  jubisbiction  of  clbcnit  goubt  of  appsals 

— Question  of  Jurisdiction  of  Lower  Coxtrt. 

An  appeal  does  not  lie  to  the  Circuit  Court  of  Appeals,  where  the  sole 
question  is  whether  a  court  of  admiralty  has  Jurisdictional  power  to 
grant  costs  on  dismissal  of  a  libel  for  lack  of  Jurisdiction  over  the  subject- 
matter;  the  question  being  one  of  Jurisdiction  of  the  lower  court  as  a 
federal  court  and  reviewable  only  by  the  Supreme  Court  under  Jud.  Code, 
I  238  (Act  March  3,  1911,  c.  231.  36  Stat  1157  [Comp.  St  S  1215]). 

Appeal  from  the  District  Court  of  the  United  States  for  tho  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  Universal  Transportation  Company,  In- 
corporated, against  the  steamship  Ada;  Rederiaktiebo  Laget  Amie, 
claimant.  Appeal  by  claimant  from  decree  disallowing  costs.  Appeal 
dismissed. 

See,  also,  250  Fed.  194,  —  C.  C.  A.  — , 

Engel  Bros.,  of  New  York  City,  Conlen,  Brinton  &  Acker,  of  Phil- 
adelphia, Pa.  (William  J.  Conlen,  of  Philadelphia,  Pa.,  and  Joseph  G. 
Engel,  of  New  York  City,  of  counsel;  J.  Thurston  Manning,  Jr.,  of 
Philadelphia,  Pa.,  on  the  brief),  for  appellant 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (L.  De  Grove  Potter 
and  John  M.  Woolsey,  both  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

^s»For  oUier  cmm  >ee  sam«  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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HOUGH,  Circuit  Judge.  The  decree  appealed  from  was  entered 
upon  the  mandate  of  this  court  issued  in  The  Ada,  250  Fed.  194,  — 
C.  C.  A. . 

Our  decision  disposed  of  the  case  upon  a  single  point,  viz.  that  the 
so-called  charter  party,  for  breach  of  which  the  libel  was  brought, 
was  in  substance  and  legal  effect  no  more  than  a  contract  of  sale,  was 
not  of  a  maritime  nature,  did  not  give  rise  to  a  maritime  lien,  and  that 
therefore  admiralty  had  no  jurisdiction  over  the  subject-matter  of 
the  suit. 

This  left  nothing  for  the  District  Court  to  do  but  enter  a  final  decree 
upon  our  mandate.  On  the  settlement  of  such  decree  claimant  ap- 
plied for  an  award  of  the  costs  of  the  District  Court.  The  application 
was  denied  (as  is  expressed  in  the  decree  appealed  from)  on  the  ground 
of  lack  of  jurisdiction  in  the  court  to  give  the  costs  applied  for ;  there- 
upon this  appeal  was  taken,  which  raises  no  question  but  the  propriety 
of  the  holding  as  to  jurisdiction  above  stated. 

[1]  The  matter  is  unaffected  by  the  fact  that  we  directed  the  Dis- 
trict Court  to  dismiss  the  libel,  for  our  mandate  contained  no  direction 
as  to  the  costs  of  the  lower  court,  and  since  in  admiralty,  as  in  equity, 
costs  are  discretionary,  the  matter  remained  for  the  lower  court's  de- 
termination under  Romeike  v.  Romeike,  251  Fed.  273, C.  C.  A. . 

[2]  Therefore  this  appeal  asks  us  to  consider  the  question  whether 
a  court  of  admiralty  organized  under  the  Constitution  and  laws  of 
the  United  States  possesses  jurisdictional  power  to  grant  costs  when 
dismissing  a  libel  for  lack  of  jurisdiction  over  the  subject-matter.  The 
inquiry  is  exactly  what  it  would  have  been  had  the  decree  complain- 
ed of  been  entered  by  the  District  Court  of  its  own  volition  instead 
of  in  obedience  to  our  mandate. 

We  are  compelled  to  hold  that  this  court  lacks  jurisdiction  to  enter- 
tain this  appeal.  It  is  plain  that  an  appeal  direct  to  the  Supreme  Court 
would  have  lain  upon  certificate  as  to  jurisdiction.  The  Jefferson,  215 
U.  S.  130,  30  Sup.  Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907;  The  Ira 
M.  Hedges,  218  U.  S.  264,  31  Sup.  Ct.  17,  54  L.  Ed.  1039,  20  Ann. 
Cas.  1235.  There  are  some  questions  of  jurisdiction  that  may  be 
brought  to  this  court  "along  with  other  questions  arising  upon  the  trial 
of  the  merits  of  the  case."  Boston  &  Maine  R.  R.  v.  Gokey,  210  U. 
S.  at  161,  28  Sup.  Ct.  658  (52  L.  Ed.  1002).  But  where  the  sole  ques- 
tion on  appeal  is  of  jurisdiction  in  the  sense  that  one  challenges  the 
"power  of  the  District  Court  as  a  federal  court  to  take  jurisdiction  of 
the  subject-matter  of  suit,"  this  court  is  without  jurisdiction — the  rem- 
edy is  solely  in  the  Supreme  Court.  Great  Northern  Ry.  Co.  v.  Blaine, 
252  Fed.  at  550, C.  C.  A. .  It  is  otherwise  where  the  objec- 
tion to  power  rests  on  want  of  territorial  jurisdiction  or  the  like.  Da- 
vis V.  Anderson,  252  Fed.  683, C.  C.  A. ,  and  cases  cited. 

Since,  therefore,  no  question  is  presented  to  us  except  one  of  juris- 
diction in  the  lower  court  over  the  subject-matter  of  litigation,  the  ap- 
peal must  be  dismissed.  It  does  not  advance  the  matter  to  assert  that 
the  question  is  one  of  jurisdiction  as  to  costs.  If  there  had  been  ju* 
risdiction  over  the  subject-matter,  jurisdiction  as  to  costs  is  not  doubt- 


Digitized  by 


Google 


52  255  FEDERAL  RBPORTBB 

ed.  In  legal  effect  the  money  question  involved  is  not  even  a  variant 
of  the  fundamental  jurisdiction  point. 

If  this  appeal  pertained  to  costs  alone,  it  should  be  dismissed  for 
another  reason.  Du  Bois  v.  Kirk,  158  U.  S.  58,  15  Sup.  Ct.  729.  39 
L.  Ed.  895 ;  City  Bank  v.  Hunter,  152  U.  S.  512,  14  Sup.Ct  675,  38 
I..  Ed.  534. 

Appeal  dismissed,  without  costs. 


EAGLE3  OIL  TRANSPORT  CO.,  Limited,  v.  BOWERS  SOUTHERN 
DREDGING  CO. 

THE  SAN  VALERIO. 

(Circalt  Coort  of  Appeals,  Fifth  Gircnit    Januaxy  16^  1919.) 

No.  3259. 

Shippuvo  ^=s>81(1) — LiABzuTT  ov  Vessel — ^Fouunq  Arghob  Line  or  Dbbdgb 
Pontoons. 

A  ship  held  In  fault  fOr  injury  to  the  pipe  line  and  supporting  pontoons 
of  a  dredge  working  in  an  adjoining  sUp,  caused  by  striking  the  anchor 
line  of  the  pontoons  in  badcing  out  of  the  slip,  where  it  was  in  the  same 
position  when  she  safely  passed  in  the  day  before,  and  no  request  was 
made  of  the  dredge  to  move  it 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  J.  C.  Hutcheson,  Jr.,  Judge. 

Suit  in  admiralty  by  the  Bowers  Southern  I>redging  Company 
against  the  steamship  San  Valerio ;  the  Eagle  Oil  Transport  Company, 
Limited,  claimant.  Decree  for  libelant,  and  claimant  appeals.  Af- 
firmed. 

Wm.  B.  Locfchart,  of  Galveston,  Tex.,  and  J.  Parker  Kirlin,  of  New 
York  City  (Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  on  the 
brief),  for  appellant. 

John  Neethe,  of  Galveston,  Tex.  (Williams  &  Neethe,  of  Galveston, 
Tex.,  on  the  brief),  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  November  24  and  25,  1916,  the  ap- 
pellee was  engaged  in  dredging  in  a  slip  between  two  docks  in  the  port 
of  Galveston,  and  had  a  dre^e  located  in  that  slip,  to  which  dredge 
was  attached  a  line  of  floating  pipe,  supported  by  pontoons,  extending 
around  the  pier  immediately  west  of  that  slip  to  the  next  pier  in  that 
direction.  At  the  turn  or  elbow  of  the  pipe  line  it  was  andiored.  On 
the  morning  of  November  25th  the  steamship  San  Valerio,  while  it 
was  being  Sacked  out  of  its  berth  alongside  the  pier  immediately  east 
of  the  slip,  collided  With  the  line  of  the  anchor  mentioned,  and  caused 
damage  to  the  pipe  line  and  some  of  the  pontoons,  which  the  libel 

^s»For  otbtr  casea  see  Mun«  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Dlgeeta  A  Indexes 
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attributed  to  negligence  in  the  management  and  control  of  the  ship 
in  attempting,  to  back  it  out  of  the  slip. 

When  the  ship  went  to  its  berth  on  the  day  before — November  24th 
— ^the  floating  pipe  line,  the  pontoons,  and  the  anchor  mentioned  were 
located  just  where  they  were  when  the  ship  backed  out.  When  the 
ship  entered  the  slip,  those  in  charge  of  its  navigation  were  apprised 
of  the  location  of  the  anchor  to  the  pipe  line  by  a  buoy,  which  was 
afloat  and  seen  at  that  time,  and  got  the  ship  in  without  colliding  with 
the  anchor  line  and  without  its  being  moved.  There  was  evidence  in 
behalf  of  the  ship  that,  when  it  backed  out  the  next  morning,  that 
buoy  was  submerged  and  could  not  then  be  seen.  But  the  evidence 
without  dispute  showed  that  those  in  charge  of  the  navigation  of  the 
ship  as  it  was  backed  out  knew  of  the  presence  of  the  anchor  line,  if 
not  of  its  exact  location.  The  pilot  in  charge  of  the  ship  as  it  backed 
out  testified  in  its  behalf.  He  admitted  that  he  knew  the  pontoon  line 
was  fastened  either  by  an  oversea  wire  or  a  submerged  wire,  and  that 
he  did  not  look  out  for  that  wire,  because,  without  having  any  knowl- 
edge at  all  of  the  length  of  the  anchor  Une,  he  guessed  that  it  was 
shorter  than  it  was  in  fact. 

There  was  no  contradiction  in  the  evidence  to  the  effect  that  those 
in  charge  of  the  dredge,  the  pipe  line,  and  pontoons  opened  the  line 
whenever  it  was  desired  to  let  a  ship  through,  and  moved  the  buoy 
and  anchor  when  notified  that  it  was  in  the  way  of  a  passing  ship. 
The  danger  of  contact  with  the  anchor  line  could  have  been  avoided 
by  slacking  it  down.  Those  in  charge  of  the  ship  did  not  signal  or 
ask  that  this  be  done.  There  was  nothing  to  .indicate  that  the  pipe 
line  was  wrongfully  at  the  place  at  which  it  was  anchored.  The  ship 
having  gone  to  its  berth  with  full  knowledge  of  the  location  of  the  pipe 
line  and  its  anchor,  those  in  charge  of  the  latter  were  not,  the  situa- 
tion remaining  the  same,  and  in  the  absence  of  any  signal  or  request  to 
do  so,  called  upon  to  move  the  anchor  or  to  slacken  its  line  to  get  it 
out  of  the  way  of  the  ship  when  it  was  leaving  its  berth.  It  was  not 
shown  that  it  was  disclosed  to  them  that  that  precaution  was  any  more 
needed  in  the  one  case  than  it  had  been  in  the  other. 

The  collision  in  question  being  one  between  a  moving  vessel  and  an 
anchored  pipe  line,  the  location  of  which  was  known,  there  is  a  pre- 
sumption of  fault  on  the  part  of  the  moving  vessel.  The  Oregon,  158 
U.  S.  186,  15  Sup.  Ct.  804,  39  L.  Ed.  943;  The  Charles  Hubbard, 
229  Fed.  352,  143  C.  C.  A.  472.  To  say  the  least,  the  evidence  adduced 
was  not  such  as  to  rebut  that  presumption,  or  to  show  that  the  colli- 
sion was  attributable,  in  whole  or  in  part,  to  any  fault  of  those  in 
charge  of  the  pipe  and  pontoon  line  and  its  anchor.  The  court  did  not 
err  in  rendering  the  decree  against  the  ship.  The  amount  of  the  award 
is  not  complained  of. 

The  decree  is  affirmed. 
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NICHOLSON  et  aL  ▼.  BEIB  R.  CO. 
(Circuit  Court  of  Ai^peals,  Second  Circuit    December  11,  1918.) 

No.  76. 

1.  Shipping  ^=3>54 — ^Injxtbt  to  Vessel — ^Neolioencb  ov  Okasibbxb. 

Cliarterer  of  a  barge  held  liable  for  her  injury,  resulting:  from  her  being 
left  at  the  exiwsed  end  of  a  pier  at  a  time  when  storm  signals  were  shown, 
and  the  placing  by  charterer  of  another  barge  beside  her,  so  that  when 
the  wind  rose  they  pounded  together,  and  where,  although  notified,  it 
did  not  send  assistance  for  two  hours. 

2.  Towage  ^=3>11(9) — Injury  to  Tow — ^Disregard  of  Stobic  Signaib. 

It  is  the  duty  of  tug  masters,  engaged  in  moving  boats  around  New 
York  Harbor,  to  observe  and  give  weight  to  the  Weather  Bureau's  warn- 
ing signals. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suit  in  admiralty  by  Martha  Nicholson  and  others,  owners  of  the 
barge  Nicholson,  against  the  Erie  Railroad  Company.  Decree  for 
libelants,  and  respondent  appeals.    Affirmed. 

Libelants  own  the  barge  Nicholson,  which  they  chartered  to  respondent. 
While  in  the  possession  of  the  charterer  the  barge  was  left  by  one  of  the 
railroad  company's  tugs  at  the  end  of  Pier  S9,  Brooklyn,  outside  of  two  other 
barges.  This  occurred  shortly  after  midnight  of  February  26-27,  at  which 
time  the  weather  was  calm.  By  noon  of  February  28  the  wind  had  arisen, 
and  before  that  time  lighter  262-F,  belonging  to  the  Brie  Company,  was 
moored  at  the  same  pier  end,  and  to  and  alongside  of  the  Nicholson,  by  a 
tug  not  belonging  to  the  railroad  company. 

When  the  wind  arose'  the  262-F  and  the  Nicholson  began  to  pound,  and 
the  situation  became  dangerous  for  both.  Before  2  p.  m.  of  the  27th  the  mas- 
ter of  the  Nicholson  by  telephone  applied  for  assistance  to  the  Brie  office 
from  which  he  was  accustomed  to  receive  orders.  No  help  arrived  until  about 
4  p.  m.,  before  which  time  the  Nicholson  had  received  considerable  injury  by 
pounding  against  No.  262-F.  / 

Pier  39,  Brooklyn,  is  much  exposed  to  northwesterly  winds,  and  on  Febru- 
ary 26th  the  United  States  Weather  Bureau  had  di^layed  in  all  the  usual 
places  around  the  harbor  warning  against  a  northwest  storm.  This  action, 
was  brought  to  recover  for  the  injuries  received  as  above  stated,  and  two  tug 
masters  in  the  service  of  respondent  railroad  company  were  examined  con- 
cerning the  movements  of  the  barges  above  named.  Neither  of  them  seem  to 
have  observed  the  storm  warning,  and  one  of  them  (the  master  whose  tug  had 
left  the  Nicholson  at*  Pier  39)  deposed  that  he  did  not  take  "storm  warnings 
into  consideration  when  [putting]  boats  at  piers  in  the  harbor,  unless  It  [was] 
blowing  at  the  time";  and  when  asked,  "Don't  you  rely  on  those  storm 
warnings?"  answered,  "Not  always."  The  District  Court  granted  a  decree  for 
libelant;   respondent  brings  this  appeal. 

Herbert  Green,  of  New  York  City,  for  appellant. 
Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy, 
of  New  York  City,  of  counsel),  for  appellees. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  While  entertaining  no  doubt  that  the 
charter,  by  virtue  of  which  respondent  was  in  possession  of  the  Nichol- 
son, amounted  to  a  demise,  we  do  not  ground  decision  on  the  relation 
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thus  established.  The  libel  does  not  require  consideration  of  this 
point,  but  charges  in  common  form  negligence  in  mooring  and  leav- 
ing the  barge  in  "an  exposed,  unsafe,  and  dangerous  position."  We 
agree  with  the  trial  court  that  this  charge  is  sustained  by  the  joint 
effect  of  the  following  considerations: 

[1,  2]  1.  It  was  some  evidence  of  negligence  that  the  navigators 
of  respondent  paid  no  attention  to  the  official  warnings  of  the  north- 
west storm,  which  was  the  principal  cause  of  libelants'  damages.  It 
is  not  held  that  mere  failure  to  observe  storm  warnings  or  to  obey 
them  is  conclusive  proof  of  negligence ;  but  it  is  evidence  of  a  failure  in 
that  ordinary  care  and  skill  which  is  a  master  mariner's  duty.  In  sub- 
stance we  agree  with  the  remarks  on  this  subject  contained  in  The  Sal- 
utation (D.  C.)  239  Fed.  at  page  423.  The  evidence  herein  shows  that 
the  testifying  masters  considered  it  no  part  of  their  diitv  either  to  ob- 
serve or  give  weight  to  the  Weather  Bureau's  advice.  This  was  an  er- 
ror;  we  think  such  duty  exists. 

2.  Probably  the  proximate  cause  of  the  Nicholson's  damage  was  the 
placing  outside  of  her  of  the  Erie  lighter  262-F.  When  this  was  done, 
the  weather  was  apparently  getting  worse  and  the  storm  about  to  burst 
The  mooring  of  this  lighter  against  the  Nicholson  was  not  done  by 
respondent,  but  by  another  tug,  apparently  acting  under  the  orders 
of  the  agent  for  a  steamship  loading  near  by,  to  whom,  however,  re- 
spondent had  intrusted  the  charge  of  its  lighter  262-F.  Plainly  the 
owner  of  that  lighter  does  not  escape  responsibility  to  third  parties 
by  employing  or  permitting  another  person  to  handle  and  move  said 
lighter.  For  the  purposes  of  this  case  it  is  respondent  that  placed  the 
262-F  against  the  Nicholson  and  left  her  there,  whatever  may  be  the 
rights  and  remedies  of  the  Erie  Company  over  and  against  the  per- 
sons performing  this  piece  of  carelessness. 

3.  It  was  further  evidence  of  negligence  that  at  a  time  when  the 
danger  was  imminent,  if  some  damage  had  not  already  been  done,  the 
railroad  company  did  not  more  swiftly  furnish  assistance  to  any  boat 
in  its  charge.  A  delay  of  two  hours  in  sending  a  tug  to  South  Brook- 
lyn, when  a  high, northwest  wind  was  known  to  be  injuring  vessels  in 
such  an  exposed  position  as  is  here  shown,  cannot  be  excused  by  any- 
thing in  the  present  record. 

Por  the  foregoing  reasons,  the  decree  appealed  from  is  affirmed, 
with  interest  and  costs. 
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THE  NIGRETUu 

(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  19180 

No.  47. 

Seamen  ^=>21 — ^Desertion — ^What  Oonstitittes. 

Where  the  master  of  a  British  vessel  dropped  overboard  the  original 
shipping  articles  which  libelants  signed  In  a  British  port  and  on  arriving 
in  United  States  libelants  refused  to  sign  new  articles  or  to  return  to  the 
vessel  as  directed  by  the  master,  held,  that  the  master  was  Justified  in 
treating  libelants  as  deserters  who  had  forfeited  their  wages  and  eflfecta 
under  the  British  law,  and  libelants  could  not  recover  because  the  master 
refused  their  demand  for  half  wages  made  thereafter  pursuant  to  Bev. 
St.  4530  (Comp.  St  §  8322). 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  by  Hassan  Abdu  and  others  against  the  steamship  Nigretia, 
her  engines,  etc.,  claimed  by  the  Limerick  Steamship  Company,  Lim- 
ited.   From  a  decree  for  claimant,  libelants  appeal.    Affirmed. 

See,  also,  161  C.  C.  A.  356,  249  Fed  348. 

Silas  B.  Axtell,  of  New  York  City  (Vernon  Sims  Jones,  of  New 
York  City,  of  counsel),  for  appellants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (L.  De  Grove  Pot- 
ter, of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  libel  by  six  Arabians,  members 
of  the  crew  of  the  British  steamer  Nigretia,  to  recover  wages,  one 
month's  extra  pay,  the  value  of  their  effects  left  on  board,  and  dam- 
ages. The  claimant  of  the  steamer  defends  on  the  ground  that  the 
libelants  were  deserters  and  as  such  had  forfeited  their  wages  and 
effects  under  the  British  law. 

April  16,  1916,  the  libelants  signed  articles  at  Cardiff,  Wales,  for 
a  period  of  two  years.  The  master,  while  boarding  his  ship  in  the 
harbor  of  St.  Nazaire,  just  before  sailing  for  New  York  on  the  voy- 
age ending  December  1,  1916,  dropped  the  shipping  articles  and  some 
other  papers  into  the  sea.  The  British  Consul  at  New  York  instructed 
him  as  a  precautionary  measure  to  draw  up  a  substitute  copy  of  the 
original  articles  and  have  the  crew  sign  on  again  before  him. 

On  the  morning  of  December  13th,  the  day  before  the  vessel  sailed, 
the  master  took  the  crew  to  the  Consul's  office,  where  all  signed  on 
again  except  the  libelants,  who  refused  to  do  so  imless  paid  their  wages 
in  full  to  date.  The  relation  of  master  and  seamen  continued  notwith-^ 
standing  the  loss  of  the  original  articles,  and  the  master  refused  this 
demand  and  ordered  the  libelants  to  return  to  the  steamer.  Instead 
of  doing  this,  they  went  to  counsel,  who  advised  them  to  demand  half 
wages  under  section  4530,  U.  S.  Rev.  Stat.  (Comp.  St.  §  8322),  which 
reads : 

"Every  seaman  on  a  vessel  of  the  United  States  shall  be  entitled  to  receive 
on  demand  from  the  master  of  the  vessel  to  which  he  belongs  one-half  part  of 
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tli6  wages  whidi  he  shall  have  tilieii  earned  at  every  port  where  such  vessel, 
after  the  voyage  has  been  cmmienced,  shall  load  or  deliver  cargo  before  the 
voyage  is  end^  and  all  stipulations  in  the  contract  to  the  contrary  shall  be 
void:  Provided,  such  a  demand  shall  not  be  made  before  the  expiration  of,  nor 
oftener  than  once  In  five  days.  Any  failure  on  the  part  of  the  master  to  com- 
ply with  this  demand  shall  release  the  seaman  from  his  contract  and  he  shall 
be  entitled  to  full  paym^t  of  wages  earned.  And  when  the  voyage  Is  ended 
every  such  seaman  shall  be  entitled  to  the  remainder  of  the  wages  which 
shall  then  be  due  hhn,  aa  provided  in  section  forty-five  hundred  and  twenty- 
nine  of  the  Revised  Statutes:  Provided  further,  that  notwithstanding  any 
release  signed  by  any  seaman  under  section  forty-five  hundred  and  fifty-two  of 
the  Revised  Statutes  any  coort  having  Jurisdiction  may  upon  good  cause 
shown  set  aside  such  release  and  take  such  action  as  Justice  shall  require: 
And  provided  further,  that  this  section  shall  apply  to  seamen  on  foreign 
vessels  while  in  harbors  of  the  United  States,  and  the  courts  of  the  United 
States  shall  be  open  to  such  seamen  for  its  enforcement.*' 

Later  on  the  afternoon  of  the  same  day  the  libelants,  acconipanied 
by  an  interpreter,  met  the  master  as  he  was  leaving  the  Custom  House 
after  clearing  the  vessel.  There  is  a  dispute  as  to  what  occurred; 
the  libelants  saying  that  they  demanded  half  wages,  and  the  master 
saying  that  they  simply  demanded  their  money  and  he  told  them  to 
return  to  the  ship  and  he  would  take  the  matter  up  and  straighten  it 
out.  The  libelants  did  not  return  to  the  ship  but  immediately  filed  this 
libel  and  the  ship,  which  was  ready  to  sail,  having  been  released  on 
stipulation,  sailed  down  to  the  anchorage  grounds  in  the  lower  har- 
bor of  New  York,  and  proceeded  on  her  voyage  at  6  o'clock  on  the 
morning  of  the  following  day. 

Judge  Manton  adopted  the  account  given  by  the  master  held  that 
the  libelants  were  deserters,  British  Merchant  Shipping  Act  of  1894, 
57  and  58  Vic.  c.  60,  pt.  II,  §  221,  and  as  such  had  forfeited  their 
claims  to  wages  and  to  their  effects  left  on  board.  We  concur  in  this 
conclusion.  It  is  quite  plain  that  the  master  was  not  obliged  to  waive, 
and  did  not  waive,  his  right  to  treat  the  libelants  as  deserters  who 
had  terminated  all  relations  with  him  and  the  ship  by  their  previous 
conduct,  whichever  of  the  accounts  he  adopted. 

The  decree  is  aflRrmed,  with  costs. 


SCOTT,  Internal  Revenue  Oolleetor,  r.  SCHWAB. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  6^  1919.) 

No.  8130. 

Iktebnai.   RBVSNtrB   ^s»9^BxoiSB   Tax   on    Cobpobatxons — ^Net   iNcoms — 
"Gain  ob  Profit." 

Under  Corporation  Tax  Act  Aug.  5,  1909,  where  property  la  sold  by  a 
corporation  at  an  advance  over  the  original  purchase  price,  the  amount 
of  such  advance  is  a  gain  or  profit  received  during  the  year,  for  the  pur- 
pose of  computing  its  net  inonne. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Frank  H.  Rudkin 
and  William  C.  Van  Fleet,  Judges. 
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Action  by  Edwin  Schwab  against  Joseph  J.  Scott,  as  Collector  of 
Internal  Revenue.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded,  with  instructions. 

Annette  Abbott  Adams,  U.  S.  Atty.,  and  Frank  M.  Silva,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal,  for  plaintiff  in  error. 

Morrison,  Dunne  &  Brobeck  and  R.  L.  McWilliams,  all  of  San  Fran- 
cisco, Cal.  (H.  W.  Clark,  of  San  Francisco,  Cal.,  of  counsel),  for  de- 
fendant in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  defendant  in  error,  as  assignee  of 
the  National  Ice  &  Cold  Storage  Company,  brought  this  action  to  re- 
cover $1,897.97,  alleged  to  have  been  wrongfully  collected  by  the  plain- 
tiff in  error  as  corporation  excise  tax  for  the  year  ending  December 
31,  1913.  The  corporation  was  organized  in  1911  to  carry  on  the  busi- 
ness of  the  manufacture,  purchase,  and  sale  of  ice,  and  the  manufac- 
ture, purchase,  sale,  management,  and  operation  of  ice  works,  re- 
frigerating plants,  and  cold  storage  houses.  In  February,  1913,  it 
sold  all  of  its  property  and  assets.  The  selling  price  exceeded  by 
$189,797.04  the  cost  price  incurred  in  1911.  The  tax  on  this  gain, 
which  was  treated  as  income  received  during  the  year  1913,  was  paid 
under  protest.  A  demurrer  to  the  complaint  was  overruled,  and  judg- 
ment was  entered  for  the  defendant  in  error. 

The  court  below,  in 'overruling  the  demurrer  and  entering  judgment, 
relied  upon  Gray  v.  Darlington,  15  Wall.  63,  21  L.  Ed.  45,  a  case  in- 
volving the  construction  of  the  Revenue  Act  of  March  2,  1867  (14 
Stat.  471,  c.  169)  and  followed  Gauley  Mountain  Coal  Co.  v.  Hays, 
230  Fed.  110,  144  C.  C.  A.  408.  The  Supreme  Court  in  a  recent  de- 
cision reversed  the  Gauley  Mountain  Coal  Co.  Case  (Havs,  Collector, 
V.  Gauley  Mountain  Coal  Co.,  247  U.  S.  189,  38  Sup.  Ct.  470,  62  L. 
Ed.  1061),  and  therein  distinguished  the  Corporation  Excise  Tax  Act 
of  August  5,  1909  (36  Stat.  11,  c.  6),  from  the  Act  of  March  2,  1867, 
under  which  Gray  v.  Darlington  was  decided,  and  held  that,  where 
property  is  sold  by  a  corporation  at  an  advance  over  the  original 
purchase  price,  the  amount  of  the  advance  must  be  deemed  a  gain  or 
profit  for  the  purpose  of  computing  income  for  taxation  under  the 
present  law.  That  ruling  is  decisive  of  the  present  case,  and  it  results 
that  the  judgment  of  the  court  below  must  be  reversed. 

It  is  unnecessary  to  consider  the  other  ground  of  demurrer  which  is 
presented  in  this  court,  but  which  was  not  suggested  to  the  court  be- 
low, that  under  section  3477,  Rev.  Stats.  (Comp.  St.  §  6383),  the  cause 
of  action  is  not  assignable. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  demurrer. 
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CENTRAL  DIST.  PRINTING  &  TELEGRAPH  CO.  v.  FARMERS'  &  PRO- 
DUCERS' NAT.  BANK  OF  SISTBRSV1;LLE,  W.  VA.  SAME  v.  JACK- 
SON.   JACKSON  ▼.  PARKBRSBURG  &  O.  V.  ELECTRIC  RY.  CO.  et  al. 

(drcait  Court  of  Appeals,  Fourth  Circuit    December  5,  1918w) 

Nos.  1625,  1626. 

1.  OOUBTS  93^385(4) — ClBCUIT  COXXBT  OF  APPBAUS — JURISDICTION. 

The  question,  arising  In  a  federal  District  Court,  whether  that  court 
or  a  state  court,  by  reason  of  priority  of  possession  or  control,  has  the 
right  to  dispose  of  property  which  Is  the  subject-matter  of  litigation,  Is 
not  one  of  Jurisdiction,  within  the  meaning  of  Judicial  Code,  S  238  (Comp. 
St  {  1215),  but  is  reviewable  by  the  Circuit  Court  of  Appeals. 

2.  Courts  ^=»4SS(2) — Federal  and  Statb  Coubts — ^Pwobity  of  Jurisdiction. 

By  an  equity  suit  in  a  state  court  of  West  Yirs^la  by  a  judgment  credi- 
tor to  subject  property  of  the  debtor  to  the  judgment  and  such  other  liens 
as  may  be  proved  as  provided  by  statute,  although  no  receiver  Is  appointed, 
the  court  acquires  exclusive  possession  or  control  of  the  property  neces- 
sary to  effectuate  its  decree  as  against  a  federal  court  in  which  a  suit 
for  a  receiver  is  subsequ^tly  brought  by  a  bondholder  of  defendant  who 
is  a  party  to  the  state  suit  or  represented  therein  by  the  mortgage  trustee. 

Appeals  from  the  District  Court  of  the  United  States  f 6r  the  North- 
em  District  of  West  Virginia,  at  Parkersburg;  Alston  G.  Dayton, 
Judge. 

Suits  in  equity  by  Henry  M.  Jackson  against  the  Parkersburg  & 
Ohio  Valley  Electric  Railway  Company,  and  by  the  Farmers'  &  Pro- 
ducers' National  Bank  of  Sistersville,  W.  Va.,  against  Henry  M.  Jack- 
son and  others.  From  orders  granting  an  injunction  and  directing  a 
sale  of  defendant's  property,  the  Central  District  Printing  &  Tele- 
graph Company,  otherwise  known  as  the  Central  District  Telephone 
Company,  appesds.    Reversed. 

M.  H.  Willis,  of  New  Martinsville,  W.  Va.,  for  appellant. 
Arthur  S.  Dayton,  of  Philippi,  W.  Va.,  and  V.  B.  Archer,  of  Par- 
kersburg, W.  Va.,  for  appellees. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

CONNOR,  District  Judge.  The  transcript  filed  in  this  court  dis- 
closes the  following  facts: 

The  Parkersbui^  &  Ohio  Valley  Electric  Railway  Company,  herein- 
after referred  to  as  the  Railway  Company,  was  incorporated  under 
the  laws  of  West  Virginia  for  the  purpose  of  constructing  an  electric 
railroad  from  Parkersburg  to  the  Pennsylvania  state  line.  It  began 
the  construction  of  the  road  during  the  fall  months  of  1904,  con- 
structing five  miles,  at  the  cost  of  over  $50,000. 

On  November  1,  1905,  the  Railway  Company  executed  to  the  Union 
Trust  &  Deposit  Company,  hereinafter  referred  to  as  the  Trust  and 
Deposit  Company,  a  mortgage  upon  its  property  for  the  purpose  of 
securing  the  pa)mient  of  a  bond  issue  of  $100,000,  of  which  $75,000 
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were  issued  and  sold — ^the  proceeds  being  used  in  construction  work. 
The  remainder,  $25,000,  was  deposited  as  collateral  to  secure  a  loan 
of  $13,000  by  the  bank.         ' 

The  Railway  Company  entered  into  a  contract  with  an  electric  com- 
pany to  operate  its  road  when  completed,  but  became  financially  em- 
barrassed before  its  completion,  and  defaulted  in  the  payment  of  in- 
terest on  its  bonds. 

On  December  3,  1907,  appellant,  hereinafter  called  the  Telephone 
Company,  recovered  a  judgment  in  the  circuit  court  of  Tyler  county, 
W.  Va.,  against  the  Railway  Company  for  $3,004.40  and  costs. 

At  the  November  rules,  1907,  of  the  circuit  court  of  Tyler  county, 
the  Telephone  Company,  pursuant  to  the  provisions  of  section  7,  c. 
139,  of  the  Code  of  West  Virginia  (sec.  5099),  filed  its  bill  against  the 
Railway  Company  and  one  Hamilton,  who  had  filed  a  mechanic's  lien 
on  the  property,  setting  forth  the  rendition  of  the  judgment  and  other 
facts  relevant  and  appropriate  to  the  relief  demanded,  praying  that 
the  lien  established  by  the  judgment  be  enforced — ^that  other  parties 
holding  liens  be  notified,  and  the  property  of  the  Railway  Company  be 
sold  for  the  payment  of  the  judgment  and  such  other  liens  as  should 
be  established. 

At  the  January  rules,  1910,  the  Telephone  Company,  by  leave  of  the 
court,  amended  its  bill  by  making  the  Trust  and  Deposit  Company 
mortgagee,  and  one  John  Schrader,  holder  of  a  portion  of  the  bonds 
secured  by  the  mortgage,  parties.  In  its  amended  bill,  the  Telephone 
Company  averred  the  execution  of  the  mortgage,  filing  a  copy  thereof 
as  an  exhibit,  to  be  read  as  a  part  of  the  amended  bill.  It  appears 
that  another  mortgage,  or  deed  in  trust,  was  executed  by  the  Railway 
Company  to  the  Trust  and  Deposit  Company  on  the  same  day,  to  se- 
cure a  bond  issue  of  $3,000,000,  but  none  of  the  bonds  have  been 
issued  or  sold.  Summons  was  issued  and  served  upon  the  Trust  Com- 
pany and  Schrader. 

At  February  rules  an  order  was  made  referring  the  cause  to  K.  S, 
Boreman,  commissioner  in  chancery,  to  ascertain  and  report  the 
amount  of  property  owned  by  the  Railway  Company,  the  liens  exist- 
ing against  the  property,  and  their  order  of  priority.  He  was  directed 
to  give  notice,  as  provided  by  the  statute,  to  all  persons  holding  liens 
against  the  property  of  the  Railway  Company.  No  further  action  was 
talcen  in  this  cause  until  June  27,  1913. 

On  May  8,  1911,  appellee,  Henry  M.  Jackson,  a  citizen  of  Penn- 
sylvania, filed  his  bill  in  the  District  Court  of  West  Virginia,  against 
the  Railway  Company  and  the  Union  Trust  &  Deposit  Company,  mort- 
gagee, in  which  he  alleged  that  he  was  the  owner  of  $52,000  of  the 
bonds  secured  by  the  mortgage  of  November  1,  1905,  and  of  coupons 
for  overdue  interest  thereon,  to  the  amount  of  $8,580. 

He  set  forth  the  embarrassed  and  unfinished  condition  of  the  road 
and  the  necessity  for  its  completion,  and  that  when  completed  it  could 
be  operated  under  its  contract  with  the  Electric  Company.  He  set  out 
the  execution  of  the  mortgages,  and  alleged  that  the  property  of  the 
Railway  Company,  in  its  present  condition,  would  not  bring  its  value, 
and  that  a  sale  would  result  in  a  great  sacrifice.    He  further  alleged : 
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"Tbat  the  property  can  be  sared  for  the  company,  and  all  loss  prevented,  so 
far  as  the  first  preferred  mortgaged  bondholders  are  concerned,  by  the  ap- 
pointment of  a  receiver,  and  the  issue  and  sale  of  receiver's  certificates,  ana 
with  the  proceeds  of  the  certificates  the  railroad  can  be  completed,  such  cou- 
pons as  must  be  retired  can  be  paid,  the  road  put  into  operation,  and  in  this 
way  the  property  can  be  saved  from  sacrifice  and  all  parties'  interests  pro- 
moted." 

It  was  further  alleged  that  a  receiver  could  sell  $30,000  of  certifi- 
cates, which  should  be  declared  a  first  lien  on  tihe  property  of  the  Rail- 
way Company.  Complainant  prayed  the  court  to  appoint  a  receiver 
for  all  of  the  property  of  the  Railway  Company,  with  direction  to  take 
immediate  possession  and  to  issue  and  sell  certificates,  and  from  the 
proceeds  pay  the  overdue  interest  coupons  and  to  complete  the  road, 
and  put  same  into  operation  by  having  the  cars  of  the  electric  com- 
pany operated  thereon,  and  for  such  other  and  further  relief  as  might 
seem  meet  in  the  premises.  Process  was  issued  and  served  on  the  of- 
ficers of  both  defendants.    No  answers  were  filed. 

On  May  11,  1911,  a  decree  was  made  appointing  a  receiver  for  the 
property  of  the  Railway  Company,  and  directing  him  to  take  immedi- 
ate possession  of  said  propetty  and  operate  same.  He  was  further 
directed — 

*'to  institute  and  prosecute  all  su<^  suits  as  may  be  necessary,  in  his  judg- 
ment, to  the  protection  of  the  property  and  likewise  to  defend  all  actions  or 
suits  now  pending  in  any  court  against  the  said  company,  the  prosecution  or 
defense  of  which  will,  in  the  Judgment  of  said  receiver,  be  necessary  and 
proper  for  the  protection  of  the  property  and  rights  now  pladbd  in  his  charge." 

The  receiver  was  further  directed  to  make  a  full  report  to  the  court 
of  the  present  condition  of  the  property  of  the  Railroad  Company^ 
specifying  the  amount  estimated  to  be  necessary  to  be  expended  in 
order  to  complete  said  road,  etc. 

On  May  24,  1911,  upon  the  report  of  the  receiver,  he  was  author- 
ized to  issue  certificates  not  exceeding  $30,000,  which  he  was  directed. 
to  hypothecate  or  sell,  etc.  He  was  further  directed,  with  the  proceeds 
of  the  certificates,  to  coqjplete  the  construction  of  the  road  and  cause 
it  to  be  operated  under  the  provisions  of  the  contract  made  with  the 
Union  Traction  Company.  The  order  contained  the  usual  provisions 
found  in  such  decrees,  providing  for  the  discharge  of  duties  by  the  re- 
ceiver, filing  bond,  etc.  Thereafter  other  certificates  were  authorized 
and  issued,  aggregating  in  all  $60,000.  Pursuant  to  the  provisions  of 
these  orders,  Ae  receiver  took  into  his  possession  all  of  the  property 
of  the  Railway  Company,  issued  and  disposed  of  the  certificates,  and 
with  the  proceeds  completed  the  construction  of  the  road  and  put  it 
into  operation,  making  reports  pf  his  proceedings  to  the  court.  Other 
proceedings  were  had  in  the  cause  which  are  not  material  or  relevant 
to  the  question  presented  upon  this  appeal. 

Recurring  to  the  proceedings  in  the  cause  pending  the  circuit  court 
of  Tyler  county,  it  appears  that,  on  June  27,  1913,  an  order  was  made 
reciting  that  K.  S.  Boreman,  the  commissioner  theretofore  appointed, 
had  retired  from  his  office  without  executing  said  order.  O.  C.  Car- 
ter was  appointed  commissioner,  with  direction  to  proceed  with  the 
execution  of  the  order.    Pursuant  to  this  order,  the  commissioner,  on 
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July  3,  1913,  published  in  the  Tyler  County  Star  a  notice  to  all  per- 
sons having  liens  on  the  property  to  file  them  at  his  office,  on  a  day 
named  in  said  notice ;  he  also  notified  the  parties  to  the  suit. 

On  August  16,  1913,  the  commissioner  filed  his  report,  which,  after 
stating  that  the  Railway  Company  appeared  and  denied  that  process 
was  served  upon  it,  reported  the  execution  of  the  mortgages  to  the 
Trust  and  Deposit  Company,  but  "that  none  of  the  defendants  to  this 
suit  oflFered  to  prove  the  issuing  of  bonds  provided  for  in  said  trusts, 
or  oflFered  to  show  the  ownership  of  such,  if  any  were  issued." 

He  reported  that,  in  ad!dition  to  the  judgment  of  the  Telephone  Com- 
pany, there  were  several  small  claims  proven.  He  also  reported  the 
character  of  the  property  owned  by  the  Railway  Company,  and  that 
the  rents  and  profits  from  said  property  would  not,  in  five  years,  pay 
oflF  and  discharge  the  liens  thereon.  Thereafter,  and  on  the  13th  day 
of  September,  1913,  the  report  of  O.  C.  Carter,  Esq.,  comnussioner, 
was  confirmed,  and  a  decree  rendered  directing  that  the  property  of 
the  Railway  Company  be  sold  by  M.  H.  Willis,  Esq.,  special  commis- 
sioner, at  public  auction  for  the  purpose  of  paying  the  liens  as  report- 
ed by  the  commissioner.  Thereafter  a  motion  was  lodged  by  the  Rail- 
way Company  to  vacate  the  decree,  for  that  no  service  of  process  was 
made  upon  it.  This  motion  was  refused,  und,  upon  appeal,  the  Su- 
preme Court  affirmed  the  judgment.  76  W.  Va.  120,  85  S.  E.  65. 
This  phase  of  the  case  has  no  relevancy  to  this  appeal. 

On  October  13,  1913,  the  Farmers'  &  Producers'  National  Bank  of 
Sistersville,  W.  Va.,  filed  its  petition  in  the  District  Court  of  the  Unit- 
ed States,  setting  forth  the  facts  herein  recited,  and,  further  averring 
that  it  held,  by  deposit  of  John  F.  Schrader,  as  collateral  security  for 
loans  negotiated  by  him,  a  portion  of  the  receiver's  certificates  issued 
under,  and  pursuant  to  the  decrees  of  the  court,  aggregating  $10,000, 
exclusive  of  accrued  interest;  that,  relying  upon  the  proceedings  had 
in  the  District  Court,  various  persons,  to  petitioners  unknown,  had 
purchased  practically  all  of  the  certificates  issued  by  said  receiver; 
that  M.  H.  Willis,  special  commissioner,  has  given  notice  that  he  will 
sell  the  property  of  the  Railway  Company  pursuant  to  the  provisions 
of  the  decree  of  the  circuit  court  of  Tyler  county.  Petitioner  prayed 
that  the  court  enjoin  the  ^commissioner  from  selling  the  property,  or 
otherwise  executing  the  said  decree,  and  that  the  Telephone  Company, 
by  mandatory  injunction,  be  directed  to  procure  the  dismissal  of  its 
suit  in  said  circuit  court,  etc. 

Upon  notice  of  this  motion,  the  Telephone  Company  filed  its  an- 
swer to  the  petition,  in  which  tiie  material  allegations  of  fact  were  ad- 
mitted, but  denied  tiiat  petitioner  was  entitled  to  the  relief  demanded. 
The  District  Judge,  after  careful  examination  of  the  facts  and  the  au- 
thorities, enjoined  the  receiver  of  the  state  court  from  proceeding  with 
the  sale  of  the  property,  and  the  Telephone  Company  from  prosecuting 
its  suit  in  said  court. 

From  this  decree  the  Telephone  Company  appealed.  This  appeal  is 
docketed  as  No.  1625. 

In  the  case  of  H.  M.  Jackson  against  the  Railway  Company,  the  re- 
ceiver, C.  L.  Williams,  in  his  report  to  the  court  on  October  18,  1917, 
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stated  that  the  income  received  from  the  operation  of  the  railroad  had 
ceased  to  cover  the  operating  expenses  and  recommended  that  the 
property  be  immediately  sold.  The  court,  on  January  16,  1918,  being 
the  same  day  upon  which  the  order  enjoining  the  receiver  appointed 
by  the  state  court  was  made,  entered  a  decree  appointing  V.  B.  Archer, 
Esq.,  special  commissioner  to  make  sale  of  all  the  property  of  the  Rail- 
way Company  and  report  to  the  court. 

From  this  decree  the  Telephone  Company  appealed.  This  appeal  is 
docketed  No.  1626.  The  appeals  are  heard  together  and  will  be  dis- 
posed of  accordingly, 

[  1  ]  Before  proceeding  to  discuss  the  questions  presented  by  the  as- 
signments of  error,  a  motion,  lodged  by  the  Farmers'  &  Producers' 
National  Bank,  to  dismiss  the  appeal  in  No.  1625,  should  be  disposed 
of.  This  motion  is  based  upon  the  ground  that  the  question  involved 
is  the  jurisdiction  of  the  District  Court,  and  that  it  should  have  been 
certified  directly  to  the  Supreme  Court  of  the  United  States,  as  pre- 
scribed by  section  238  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231, 
36  Stat.  1157  [Comp.  St.  §  1215]).  Counsel  for  the  movant  frankly 
concedes  that  the  decision  of  the  Supreme  Court  in  Louisville  Trust  Co. 
V.  Knott,  191  U.  S.  225,  24  Sup.  Ct.  119,  48  L.  Ed.  159,  "bears  against" 
his  position.  He  suggests  that  the  more  recent  case  of  Merriam  v. 
Saalfield,  241  U.  S.  22,  36  Sup.  Ct.  477,  60  L.  Ed.  868,  "modifies  and, 
in  eflFect,  supersedes"  the  former  case.  We  are  unable  to  concur  in 
this  suggestion.  The  instant  case  comes  clearly  within  the  construc- 
tion of  section  238,  made  in  the  Knott  Case.  In  this  connection,  be- 
cause pertinent  at  this  time,  it  may  be  appropriate  to  note  that,  while 
in  many  cases  the  conflict  is'  referred  to  as  one  of  jurisdiction,  where- 
as it  comes  in  respect  to  the  right  of  possession  of,  or  control  over,  the 
property  to  be  appropriated  to  the  satisfaction  of  the  decree,  or  judg- 
ment. This  is  not  very  iiiiportant,  but  illustrates  the  distinction  be- 
tween this  case  and  those  coming  within  the  provisions  of  section  238 
of  the  Judicial  Code. 

[2]  For  the  purpose  of  clarifying  the  situation  it  is  proper  to  note 
that,  under  the  laws  of  West  Virginia,  the  Telephone  Company  was 
permitted,  after  the  return  of  the  writ  of  fieri  facias,  unsatisfied,  to 
file  a  bill  in  a  court  of  equity,  in  which,  after  appropriate  proceedings, 
the  court  may  order  the  property  of  the  judgment  debtor,  or  any  part 
thereof,  to  be  sold  and  the  proceeds  applied  to  the  discharge  of  the 
judgment.    The  Code  provides  that — 

"In  every  such  suit,  all  persons  having  liens  on  the  real  estate,  sought  to  be 
subjected  by  judgment  or  otherwise,  shall  be  parties  plaintiff  or  defendant. 
.  *  *  *  And  whether  the  suit  be  so  brought  or  not,  every  such  lien  holder, 
whether  he  be  named  as  a  party  to  the  suit  so  brought  or  not,  or  whether  he 
be  served  with  process  therein,  or  not,  may  present,  prove  and  have  allowed 
any  claim  he  may  have  against  the  judgment  debtor,  which  is  a  Hen  on  suen 
real  estate." 

It  appears  that  the  Supreme  Court  of  West  Virginia  has  uniformly 
held  that,  in  suits  to  enforce  judgment  liens  under  this  section  of  the 
Code,  a  receiver  will  not  be  appointed  unless  allegations  are  made 
showing  the  necessity  therefor,  with  a  specific  prayer  for  such  ap- 
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pointment.  No  such  averment  is  made  in  the  bill  filed  by  the  Tele* 
phone  Company,  nor  is  there  any  prayer  for. the  appointment  of  a  re- 
ceiver. While  no  judgment  in  personam  is  sought,  the  only  relief  de- 
manded being  the  sale  of  the  specific  property  described  in  the  bill, 
the  suit  comes  within  those  classed  as  proceeidings  quasi  in  rem  or 
"in  the  nature  of  a  proceeding  in  rem."  The  suit  may  be  likened  to 
a  bill  to  foreclose  a  mortgage,  or  a  judgment  creditor's  bill. 

A  careful  examination  of  the  decisions  discussed  in  the  opinion  of 
the  learned  District  Judge,  and  others  cited  by  counsel  in  their  briefs, 
discloses  the  difficulty  experienced  in  "running  the  line"  which  courts 
must  observe  to  avoid  conflict  in  dealing  with  property  which  other 
courts  have  taken  into  their  possession,  or  assumed  control  over,  by 
means  of  process  appropriate  for  that  purpose. 

As  said  by  Mr.  Justice  Matthews  in  Heidritter  v.  Elizabeth  Oil  Cloth 
Co.,  112  U.  S.  295,  5  Sup.  Ct.  135,  28  L.  Ed.  729,  the  rule  by  which 
the  courts  are  guided — 

"has  no  reference  to  the  supremacy  of  one  tribunal  over  the  other,  nor  to  the 
superiority  in  rank  of  the  respective  claims,  in  behalf  of  which  the  conflicting 
Jurisdictions  are  invoked.  It  simply  requires,  as  a  matter  of  necessity,  and, 
therefore,  of  comity,  that  when  the  object  of  the  action  requires  the  control 
and  dominion  of  the  property  involved  in  the  litigation,  that  court  wmcn 
first  acquires  possession,  or  that  dominion  which  is  equivalent,  draws  to 
itself  the  exclusive  right  to  dispose  of  it,  for  the  purposes  of  its  jurisdiction." 

In  that  case  the  property  was  seized  by  the  marshal  under  a  libel, 
followed  by  a  judgment  of  condemnation  for  violation  of  the  internal 
revenue  law — a  proceeding  in  rem.  Subsequent  to  the  seizure,  the 
sheriff  levied  upon  and  sold  the  property  to  satisfy  a  mechanic's  lien. 
The  court  held  that  the  purchaser,  under  the  marshal's  sale,  acquired 
tkle. 

In  Hagan  v.  Lucas,  10  Pet  400,  9  L.  Ed.  470,  the  propertv  in  con- 
troversy had  been  levied  upon  by  the  sheriff,  a  forthcoming  bond  given 
by  the  defendant  in  the  execution,  and  possession  retained  by  him.  A 
second  officer  levied  another  execution.  The  court  held  the  second 
levy  invalid,  saying: 

"The  first  levy,  whether  it  were  made  under  the  federal  or  state  authority, 
withdraws  the  property  from  the  reach  of  the  process  of  the  other." 

In  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  28  Sup. 
Ct.  187,  52  L.  Ed.  379,  Judge  Moody  says: 

"When  a  court  of  competent  Jurisdiction  has,  by  appropriate  proceedings, 
taken  property  into  its  possession  through  its  officers*  the  property  is  thereby 
withdrawn  from  the  jurisdiction  of  all  other  courts.  The  latter  courts, 
though  of  concurrent  jurisdiction,  are  without  power  to  render  any  judgment 
which  Invades  or  disturbs  the  possession  of  the  property  while  it  is  in  the 
custody  of  the  court  which  has  seized  it" 

In  that  case  the  court  had  taken  possession,  by  its  receiver,  and  sold 
the  property,  but  in  its  decree  confirming  the  sale,  had  retained  control 
for  the  purpose  of  adjudicating  claims,  etc.  The  court  held  that,  un- 
der the  clause  retaining  the  control,  the  property  in  the  possession  of 
the  purchaser  could  not  be  seized  by  a  receiver  appointed  in  a  sub- 
sequent suit. 


Digitized  by  VjOOQIC 


GENTBAL  DIST.  PBINT.  A  TBL.  CO.  V.  FARMEBS'  A  P.  NAT.  BANK      65 

In  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed.  322,  a  suit  was  in- 
stituted in  equity  February  7,  1843.  A  receiver  was  appointed  June 
27,  1845.  The  property  was  sold  under  a  decree  by  the  master  March 
1,  1847.  An  execution  was  levied  on  the  property  February  24,  1845, 
and  sale  made  thereunder  July  7,  1845.  It  will  be  observed  that  the 
levy  was  made  prior  to  the  appointment  of  the  receiver,  but  the  sale 
was  subsequent  to  the  sale  by  the  receiver.  It  was  held  that  the  pur- 
chaser at  the  sale  by  the  receiver  took  the  title  as  against  the  purchaser 
at  the  sheriff's  sale.  Judge  Nelson  said  that  the  sheriff  coujd  not  dis- 
turb the  possession  of  the  receiver  by  selling  the  property,  although 
the  levy  was  prior  to  his  appointment.  He  should  have  come  into  the 
court  having  the  custody  of  the  property  and  set  up  his  claim.  It  is 
suggested  that,  upon  the  authority  of  this  decision,  the  Telephone 
Company  should  have  filed  a  transcript  of  its  judgment  and  decree  ren- 
dered by  the  state  court  in  the  suit  pending  in  the  District  Court,  and 
asserted  its  claims  to  have  priority  in  the  distribution  of  the  proceeds 
of  the  property  when  sold  by  the  commissioner.  There  is  much  force 
in  the  suggestion,  and  unless  the  state  court  acquired  jurisdiction  of, 
or  control  over,  the  property  by  the  institution  of  the  suit,  is  the  cor- 
rect view.  In  Taylor  v.  Carryl,  20  How.  583,  15  L.  Ed.  1028,  this 
course  was  approved.  There  a  vessel,  was  seized  under  foreign  attach- 
ment, issuing  out  of  the  state  court.  Thereafter  libels  in  admiralty 
were  levied  for  the  recovery  of  seamen's  wages,  admitted  to  be  prior 
liens  upon  the  property.  The  court  held  that  the  marshal  was  not  en- 
titled to  take  the  property  from  the  possession  of  the  sheriff,  who 
should  proceed  to  sell.  The  libelants  were  entitled  to  assert  in  the 
state  court  their  claims  upon  the  funds.  While  the  question  presented 
here  is  not  presented  in  Shields  v.  Coleman,  157  U.  S.  168,  15  Sup.  Ct. 
570,  39  L.  Ed.  660,  the  discussion  by  Mr.  Justice  Brewer  is  pertinent. 
The  federal  court,  in  a  suit  in  equity,  appointed  a  receiver  of  the  prop- 
erty of  a  railroad  company.  The  defendant  filed  a  bond  securing  such 
claims  as  might  be  adjudged  to  be  liens  on  the  property,  the  receiver 
was  discharged,  and  the  property  returned  to  the  possession  of  the 
defendant.  The  suit  remained  on  the  docket  for  final  disposition. 
After  the  discharge  of  the  receiver  and  the  return  of  the  property,  a 
suit  was  brought  in  the  court  of  chancery  of  the  state  of  Tennessee, 
and  a  receiver  appointed,  \Vho  took  the  property  into  his  possession. 
Subsequently,  upon  a  motion  in  the  federal  court,  another  receiver  was 
appointed.  He  took  the  property  from  the  receiver  appointed  by  the 
state  court.  He  was  directed  by  the  court  to  apply  to  the  federal  court 
for  the  restoration  of  the  property.  This  being  refused,  he  appealed. 
Mr.  Justice  Brewer  thus  states  the  question  before  the  court : 

"Had  the  Circuit  Court  of  the  United  States,  when  this  property  was  In  the 
possession  of  the  receiver  appointed  by  the  state  court,  the  power  to  appoint 
another  receiver  and  take  the  property  out  of  the  former's  hands?  We  are  of 
opinion  that  it  had  not." 

Referring  to  a  class  of  cases  somewhat  analogous  to  this,  the  learned 
justice  says : 

"Of  course,  the  question  can  fairly  arise  only  in  a  case  In  which  process  has 
been  served,  and  In  whidi  the  express  object  of  the  bill,  or  at  least  one  express 
255P.— 5 
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object,  Is  the  appointment  of  a  receiver,  and  where  possession  by  such  officer 
Is  necessary  for  the  full  accomplishment  of  the  other  purposes  named  therein. 
The  mere  fact  that,  in  the  progress  of  an  attachment  or  other  like  action,  an 
exigency  may  arise  which  calls  for  the  appointment  of  a  receiver,  does  not 
make  the  jurisdiction  of  the  court.  In  that  respect,  relate  back  to  the  com- 
mencement of  the  action." 

Applying  this  language  to  the  instant  case,  he  says: 

"While  the  validity  of  the  appointment  made  by  the  Circuit  Court  on  June 
6,  1892,  cannot  be  doubted,  yet,  when  that  court  thereafter  accepted  a  bond  In 
lieu  of  the  property,  discharged  the  receiver,  and  ordered  him  to  turn  over 
the  property  to  the  railroad,  and  such  surrender  was  made  In  obedience  to 
this  order,  the  property  then  became  free  for  the  action  of  any  other  court  of 
competent  Jurisdiction.  It  will  never  do  to  hold  that  after  a  court,  accepting 
security  in  lieu  of  the  prope^ty,  has  vacated  the  order  which  it  has  once  made 
appointing  a  receiver  and  turned  the  property  back  to  the  original  owner,  the 
mere  continuance  of  the  suit  operates  to  prevent  any  other  court  from 
touching  that  property.  ♦  •  ♦  The  property  ceased  to  be  In  custodla  legis. 
It  was  subject  to  any  rightful  disposition  by  the  owner  or  to  seizure  under 
process  of  any  court  of  competent  jurisdiction." 

There  is  a  class  of  cases  in  which  it  is  held  that  the  test  of  juris- 
diction is  found,  not  in  the  possession  of  the  property,  but  in  the  char- 
acter and  purpose  of  the  suit,  the  relief  demanded,  and  the  necessity 
for  acquiring  control  of  the  property  to  enforce  the  final  decree. 

In  Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  R.  R.  Co.,  177  U.  S.  51, 
20  Sup.  Ct.  564,  44  L.  Ed.  667,  Judge  Shiras,  after  stating  the  gen- 
eral rule,  that  the  possession  of  the  res  vests  in  the  court  which  has 
first  acquired  jurisdiction  the  power  to  hear  and  determine  all  ques- 
tions relating  thereto,  and  for  the  time  being  disables  all  other  courts 
from  exercising  a  like  power,  says : 

"This  rule  is  essential  to  the  orderly  administration  of  Justice,  and  to  pre- 
vent unseemly  conflicts  between  courts  whose  Jurisdiction  embraces  the  same 
subjects  and  persons.  Nor  is  this  rule  restricted  •  *  •  to  cases  where 
property  has  been  actually  seized  under  judicial  process  before  a  second  suit 
is  instituted  In  another  court,  but  it  often  applies  as  well  where  suits  aro 
brought  to  enforce  liens  against  specific  property,  to  marshal  assets,  adminis- 
ter trusts,  or  liquidate  Insolvent  estates,  and  in  suits  of  a  similar  nature 
where,  in  the  progress  of  the  litigation,  the  court  may  be  compelled  to  as- 
sume the  possession  and  control  of  the  property  to  be  affected." 

In  Palmer  v.  Texas,  212  U.  S.  129,  29  Sup.  Ct.  234,  S3  L.  Ed.  435, 
Mr.  Justice  Day,  quoting  with  approval  the  foregoing  language,  says : 

**If  this  rule  is  not  applied,  a  court  of  competent  Jurisdiction,  which  by  the 
law  of  its  own  procedure  has  acquired  Jurisdiction  of  property,  may  find  itself, 
as  in  this  case,  after  final  Judgment  maintaining  its  right  over  the  property,  at 
the  conclusion  of  the  litigation  deprived  of  the  subject-matter  of  the  suit." 

In  Powers  v.  Grass  B.  &  L.  A.  (C.  C.)  86  Fed.  70S,  it  appeared  that 
the  directors  of  a  solvent  corporation,  without  consulting  or  obtaining 
the  approval  of  the  stockholders,  executed  a  deed  of  assignment  con- 
veying its  entire  property.  The  assignee  filed  a  bill  in  the  state  court, 
asking  for  directions  in  the  execution  of  his  trust  and  the  settlement 
of  his  accounts.  Pending  that  suit,  several  of  the  stockholders,  being 
citizens  of  another  state,  filed  their  bill  in  the  Circuit  Court  of  the 
United  States,  praying  that  the  deed  of  assignment  be  declared  void, 
and  that  pendente  lite  a  receiver  of  the  property  of  the  corporation  be 
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appointed.  Judge  Lurton  held,  that  the  deed  of  assignment  was  made 
without  authority  and  void.  Upon  the  motion  for  the  appointment  of , 
a  temporary  receiver  it  was  argued  tfiat  the  state  court,  by  virtue  of 
the  suit  by  the  assignee,  acquired  exclusive  control  over  the  property. 
The  judge  was  of  the  opinion  that  the  suit  by  the  assignee  did  not 
bring  the  property  within  the  jurisdiction,  nor  control,  of  the  state 
court ;  that  the  relief  sought  in  the  two  suits  was  entirely  different. 

In  regard  to  the  question  of  power  or  jurisdiction  to  appoint  a  re- 
ceiver the  learned  judge  said: 

''The  principle  that,  where  property  is  in  the  actual  possession  of  one 
court  of  competent  jurisdiction,  such  possession  cannot  be  interfered  with  by 
process  out  of  another  court,  is  well  settled.  •  •  •  There  are  two  classes 
of  cases  in  which  the  court  first  obtaining  Jurisdiction  should  be  suffered  to 
proceed  without  any  interference  by  process  from  another  court  of  concurrent 
jurisdiction.  The  first  class  consists  of  those  cases  in  which  the  exercise  of 
jurisdiction  by  one  court  will  interfere  with  the  prior  possession  of  the  res  by 
another  court  of  competent  and  concurrent  jurisdiction.  •  •  •  The  second 
class  is  where  there  are  two  suits  pending  in  different  courts  of  concurrent 
jurisdiction,  in  which  the  parties  are  the  same,  and  which  involve  and  affect 
the  same  subject-matter,  and  where  the  jurisdiction  of  neither  is  complete 
nor  effectual  unless  it  may,  if  necessary  or  proi)er,  exercise  exclusive  dominion 
over  the  res  in  litigation/'  citing  cases  falling  in  both  classes.  "The  conflict 
exists  in  such  instances  because  the  suits  are  in  the  nature  of  suits  in  rem. 
•  ♦  ♦  To  make  a  case  of  conflict,  the  two  concurrent  suits  must  Involve 
relief  against  the  same  res.  *  *  *  If  the  parties  are  the  same,  and  the 
Issues  the  same,  and  the  relief  sought  involves  dominion  over  the  same  res,  and 
cannot  be  effectually  granted  if  dominion  over  the  res  be  taken  by  process 
from  another  court,  it  is  a  case  where  the  second  court  should  regard  the 
jurisdiction  of  the  first  as  exclusive,  and  hold  its  hands  until  the  court  first 
obtaining  jurisdiction  has  terminated  the  case  then  p^ding,"  quoting  the 
language  used  in  Buck  v.  CJoldbath,  3  Wall.  334,  18  L.  Ed.  257. 

In  Knott  V.  Evening  Post  Co.,  124  Fed.  342  (C.  C.  W.  D.  Ky.),  Judge 
Evans  gave  the  question  very  careful  consideration.  His  opinion  ex- 
hibits intelligent  labor  and  affords  a  valuable  mine  of  learning.  Com- 
plainant Knott,  a  citizen  of  Missouri,  having  recovered  judgment 
against  the  Evening  Post  Company,  upon  the  return  of  an  execution 
unsatisfied,  filed  a  bill  in  the  nature  of  a  creditors'  bill,  for  the  enforce- 
ment of  his  judgment,  and  to  that  end  asked  that  a  receiver  of  the 
property  of  the  company  be  appointed.  The  court  appointed  a  receiv- 
er, who  took  the  property  into  his  possession.  A  reference  was  made 
to  a  master  to  ascertain  the  assets  and  liabilities  of  the  company. 

Prior  to  the  institution  of  the  suit  by  Knott,  the  executors  of  a  stock- 
holder in  the  company  began  an  action  in  the  state  courts  pursuant  to 
the  provisions  of  a  statute,  demanding  an  inspection  of  the  books  of 
the  company.  In  this  suit,  about  one  month  after  the  appointment  by 
the  federal  court,  the  state  court  appointed  a  receiver  of  the  same  prop- 
erty, who  obtained  permission  to  intervene  and  demand  possession  of 
the  property  in  the  hajids  of  the  receiyer  of  the  federal  court.  Upon 
this  motion  Judge  Evans  held  that  the  purpose  of,  and  relief  demanded 
by,  the  plaintiff  in  the  suit  in  the  state  court  did  not  bring  into  the  cus- 
tody of  the  court  the  property  of  the  company ;  that  the  averments  of 
the  bill,  assumed  to  be  true,  did  not  state  facts  which  would  authorize 
a  court  of  equity  to  seize  the  corporate  assets  at  the  instance  of  a  stock- 
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holder,  nor  did  the  pendency  of  that  suit  per  se  create  a  Hen  thereon, 
nor  was  anything  done,  or  attempted  to  be  done,  in  the  state  court 
which  brought  the  assets  of  the  company  within  the  grasp  of  the  law, 
either  actually  or  potentially. 

Discussing  the  question  of  conflicting  jurisdiction  of  courts  over 
property  in  custodia  legis,  and  citing  the  authorities,  the  learned  judge 
reaches  the  conclusion  that — 

"Wherever  suits  are  pending  In  two  or  more  courts  of  concurrent  powers,  in 
each  of  which,  at  the  instance  of  different  plaintiffs,  it  is  sought  to  control 
or  subject  to  the  demands  of  creditors  the  same  property,  that  court  alone  has 
the  right  to  do  so  whidi  first  gets  the  property  within  its  grasp  by  some 
recognized  mode  of  judicial  seizure,  and  that,  too,  without  regard  to  the  ques- 
tion of  which  suit  was  first  commenced.  The  mere  priority  of  commencement 
of  litigation  is  not,  hut  the  priority  of  Judicial  seizure  is,  the  test  of  Jurisdic- 
tion over  the  res  when  property  is  the  subject  of  the  contention.  This  test 
is  simple,  direct,  and  practical,  and  draws  a  line  which  is  palpable.  It  Is  easy 
of  solution  and  cannot  be  open  to  serious  mistake." 

While  the  learned  judge  strongly  maintains  his  opinion,  he  con- 
cludes : 

"I,  by  no  means,  intend  to  say  that  the  rule  as  to  first  acquirement  of  Juris- 
diction over  the  res  depends,  in  all  cases,  upon  actual  seizure,  as  in  admiralty, 
or  under  the  internal  revenue  or  custom  laws,  or  by  replevin,  or  imder  an 
execution  or  attacfam^it,  or  through  a  receivership.  The  Judicial  custody  to 
which  I  refer  may  sometimes  be  acquired  in  a  somewhat  less  positive  way. 
For  example,  it  may,  in  some  cases  and  as  to  certain  parties,  be  accomplished 
by  a  lis  pendens,  or  as  against  parties  to  the  suit  there  may  be  an  equitable 
levy  by  virtue  of  the  suit  itself,  where  equitable  assets  are  sought  to  be  sub- 
jected by  means  of  a  creditors'  bill,  though  in  all  such  cases  there  must  be  a 
suit  upon  a  Judgment  and  a  return  of  nulla  bona.  ♦  ♦  ♦  But  while  In 
these  cases  the  property  is  only  potentially — ^that  is,  constructively — in  cus- 
todia legis,  it  is  nevertheless  so  under  a  certain  form  of  Judicial  stress,  and  by 
virtue  of  a  Judicial  proceeding,  the  nature  of  which  must  be  appropriate  to 
that  result." 

In  Sullivan  v.  Algrem,  160  Fed.  366,  87  C.  C.  A.  318  (C.  C.  A.,  8th 
Cir.),  Judge  Sanborn  recognizes,  as  among  the  cases  in  which  the  court 
first  obtaining  jurisdiction  over  property,  retains  it,  as  when — 

"the  due  conmiencement  of  a  suit)  in  that  court,  from  which  it  appears  that 
it  is,  or  will  become,  necessary  to  a  complete  determination  of  the  controversy 
involved,  or  to  the  enforcement  of  the  Judgment  or  decree  therein,  to  seize, 
charge  with  a  lien,  sell,  or  exercise  other  lilte  dominion  over  it." 

In  Mound  City  Co.  v.  Castleman  (C.  C.)  177  Fed.  510,  it  appeared 
that  a  suit  had  been  instituted  in  a  state  court  of  competent  jurisdiction 
to  secure  partition  of  real  estate.  Pending  that  suit  one  of  the  parties 
sold  his  interest  in  the  land  and  thereafter  a  suit  was  instituted  in  the 
name  of  his  grantee,  in  the  federal  court  for  partition  of  the  same 
land.    District  Judge  Philips,  after  stating  the  facts,  said : 

"Jurisdiction,  therefore,  in  partition,  over  the  land  in  question,  had  vested 
In  the  said  Cooper  county  circuit  court,  before  Ben.  T.  Castleman  conveyed 
his  interest  in  the  land  to  the  complainant  company,  an4,  of  course,  prior  to 
the  institution  of  the  suit  in  this  Jurisdiction.  It  is  a  well-settled  rule  of  law 
that  the  Jurisdiction  of  the  state  court  over  the  res,  L  e.,  the  subject-matter  ot 
the  partition  of  this  land,  was  exclusive  of  that  of  every  other  court  subse- 
quently undertaking  to  exercise  such  Jurisdiction ;  this  for  the  obvious  reason 
that,  as  the  Judgment  to  be  rendered  by  the  court,  first  in  time,  to  be  effective. 
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must  operate  on  the  land  itself,  the  control  and  possession  of  which  Is  essential 
to  accomplish  the  very  ends  of  the  proceeding." 

The  decree  dismissing  the  bill  was  affirmed.  187  Fed.  921,  110  C. 
C.  A.  55.  Judge  Sanborn  adds  to  the  reasons  assigned  by  the  District 
Judge :  ^ 

**The  jurisdiction  of  a  court  over  the  subject-matter  or  (In)  a  cause  once 
lawfully  acquired  Includes  the  power  to  enforce  Its  judgment  or  decree  and 
to  protect  the  titles  of  those  holding  under  It  from  any  attempt  to  avoid  or 
annul  them.  ♦  ♦  •  The  fact  clearly  appeared  from  the  petition  as  soon 
as  It  was  filed  in  the  suit  in  the  state  court  that  it  would  become  necessary 
to  a  complete  determination  of  the  issues  tendered  and  to  the  enforcement  of 
the  decree  sought  for  that  court  to  exercise  its  dominion  over  the  specific 
land  described  in  the  petition  and  to  divide  or  sell  it  The  commencement  of 
that  suit,  therefore,  withdrew  that  land  from  the  jurisdiction  of  the  federal 
court  below  and  from  the  jurisdiction  of  every  other  court,  so  far  as  neces- 
sary to  give  effect  to  the  final  decision  and  decree  in  the  state  court  and  gave 
to  that  court  the  power  to  retain  the  control  over  it,  requisite  to  protect  the 
titles  of  those  who  should  hold  under  its  decree." 

In  McKinney  v.  Landon,  209  Fed.  300,  126  C.  C.  A.  226  (C.  C.  A., 
8th  Cir.),  Judge  Hook,  after  stating  the  general  rule,  says : 

"It  is  essential  to  the  dignity  and  authority  of  every  judicial  tribunal  and 
is  especially  valuable  for  the  prevention  of  •  ♦  ♦  conflicts  between  federal 
courts  and  the  courts  of  the  states.  As  between  them  It  is  reciprocally  opera- 
tive— mutually  protective  and  prohibitiva  The  most  difiiculty  arises  in 
determining  when  possession  of  property  has  been  talcen,  when  jurisdiction 
has  attached  to  the  exclusion  or  postponement  of  that  of  other  courts.  It 
is  settled,  however,  that  actual  seizure  or  possession  is  npt  essential,  but 
that  jurisdiction  may  be  acquired  by  acts  which,  according  to  established  pro- 
cedure, stand  for  dominion  and  in  effect  subject  the  property  to  judicial  con- 
trol. It  may  be  that  by  the  mere  commencement  of  an  action,  the  object,  or 
one  of  the  objects,  of  which  Is  to  control,  affect,  or  direct  its  disposition." 

B.  &  O.  R.  R.  Co.  V.  Wabash  R.  R.  Co.,  119  Fed.  678,  57  C.  C.  A. 
322,  Williams  v.  Neely,  134  Fed.  2,  67  C.  C.  A.  171,  Hardin  v.  Union 
Trust  Co.,  191  Fed.  152,  111  C.  C.  A,  632,  Hirsch  v.  Independent 
Steel  Co.  (C.  C.)  196  Fed.  104,  and  Smith  v.  Jennings,  238  Fed.  48,  151 
C.  C.  A.  124,  are  illustrative  of  the  rules  by  which  courts  are  guided 
in  similar  cases. 

We  have  discussed  and  quoted  from  a  larger  number  of  cases  than 
is  usual  or  perhaps  necessary,  for  the  reason  that,  while  the  decisions 
are  not  contradictory,  many  of  them  fall  within  different  classes,  and 
language  is  used  apparently  conflicting,  until  the  distinguishing  facts 
are  observed. 

After  careful  consideration  and  anxious  concern  to  place  the  instant 
case  in  the  class  to  which  it  belongs,  we  reach  the  conclusion  that,  cer- 
tainly as  between  the  parties  to  the  two  suits  who  were,  for  the  pur- 
pose of  dealing  with  the  property  the  same,  by  the  institution  of  the 
suit  by  the  Telephone  Company  to  enforce  its  judgment  lien  and  bring 
in  all  other  lienholders  and  bring  the  property  to  sale  for  their  satis- 
faction, the  circuit  court  of  Tyler  county  acquired  exclusive  jurisdic- 
tion over  the  property  of  the  Railroad  Company  and  that  the  retention 
of  such  jurisdiction  was  necessary  to  enable  that  court  to  enforce  its 
decree  and  administer  the  remedy  to  which  the  parties  were  entitled. 

It  is  suggested  that  H.  M.  Jackson  was  not  a  party  to  the  record 
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in  the  state  court.  The  Trust  &  Deposit  Company  held  the  title  to 
the  property  in  trust  to  secure  the  bonds  held  by  him — ^it  was  made 
a  party  before  he  filed  his  bill.  Schrader,  one  of  the  bondholders, 
was  also  made  a  party.  This  was  in  accordance  with  the  rules  of 
practice  in  chancery. 

The  judgment  creditor  was  not  required  to  ascertain  and  bring  into 
the  record  all  of  the  bondholders.  They  were,  for  the  purposes  of 
the  suit,  represented  by  the  trustee.  It  was  its  duty,  upon  the  notice 
by  the  commissioner,  to  protect  the  interest  of  the  holders  of  the 
bonds,  or  to  furnish  a  list  of  them,  and  notify  them  of  the  proceed- 
ings. To  the  suggestion  that,  upon  the  allegations  of  the  bill,  the  court 
had  no  power  to  appoint  a  receiver,  it  may  be  said  that  jurisdiction 
of  the  property  was  not  dependent  upon  the  appointment  of  a  re- 
ceiver. If,  however,  the  interest  of  the  lienholders  required  that  one 
be  appointed,  an  amendment  of  the  bill  by  any  lienholder,  setting 
forth  the  essential  facts  with  an  appropriate  prayer,  would  have  met 
the  conditions.  The  court  had  ample  oower  to  protect  the  property. 
The  sole  purpose  of  the  suit  was  to  bring  to  sale,  after  bringing  in 
all  lienholders,  the  specific  property  described  in  the  bill,  upon  which 
the  Telephone  Company  held  a  judgment  constituting  a  lien.  To 
enforce  the  only  decree  which  the  court  had  the  power  to  render  a 
sale  was  necessary,  and  to  effectuate  Ihe  sale,  the  court  had  the  power 
and  it  would  have  been  its  duty  by  proper  process  to  put  the  pur- 
chaser in  possession.  The  case  comes  within  the  reason  upon  which, 
as  held  in  the  cases  cited,  the  state  court  should  have  been  permitted 
to  retain  control  of  the  property.  That  court,  in  the  exercise  of  its 
equitable  powers,  could  have  rendered  full  and  adequate  relief  to 
all  persons  interested  in  the  title  to,  and  disposition  of,  the  property. 
There  is  evidence  in  the  record  that  the  president  of  the  Railway  Com- 
pany filed  the  bill  as  attorney  for  H.  M.  Jackson  and  was  attorney 
for  the  receiver  in  the  suit  pending  in  the  federal  court.  We  confine 
our  decision  to  the  single  question  presented  upon  the  transcript 
before  us — ^the  decrees  of  the  District  Judge  enjoining  the  receiver 
of  the  state  court  from  selling  the  property,  and  the  Telephone  Com- 
pany from  further  prosecuting  its  suit  in  the  state  court,  and  direct- 
ing the  receiver  of  the  federal  court  to  proceed  with  the  sale. 

Appellee  insists  that,  conceding  the  state  court  acquired  jurisdic- 
tion, the  plaintiff  in  that  suit,  by  its  failure  to  prosecute  it  from  Oc- 
tober, 1909,  until  May  8,  1911,  when  Jackson  filed  his  bill,  abandoned 
the  suit.  This  position  cannot  be  sustained.  The  state  court  had  con- 
trol of  the  suit,  and  in  it  alone  was  vested  the  power  to  dismiss  the 
suit  for  failure  to  prosecute.  It  is  further  insisted  that,  by  its  failure 
to  prosecute  the  suit  until  June  27,  1913,  during  which  period  the 
federal  court,  by  its  receiver,  took  possession  of  the  property,  and  by 
the  sale  of  receiver's  certificates,  now  held  by  the  bank,  petitioner 
herein  and  other  bona  fide  purchasers  completed  the  road,  the  Tele- 
phone Company  is  estopped  to  interfere  with  the  sale  of  the  property. 
This  unfortunate  delay  is  explained  by  the  correspondence  set  out 
in  the  record  between  the  attorney  for  the  receiver  and  tlie  Telephone 
Company.     It  appears   that,   immediately  upon  receiving  notice   of 
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the  institution  of  the  suit  by  Jackson,  the  attorney  for  the  Telephone 
Company  wrote  the  receiver,  calling  his  attention  to  the  suit  in  the 
state  court,  and  asking  for  information.  The  attorney  for  Jackson, 
who,  it  appears,  is  also  president  of  the  Railway  Company,  answered 
the  letter,  explaining  the  reasons  for  the  suit,  and  promising  to  se- 
cure a  second  issue  of  certificates  with  which  to  pay  the  judgment. 
After  further  correspondence  and  the  failure  to  pay  the  judgment,  the 
prosecution  of  the  suit  in  the  state  court  was  pressed  to  a  decree. 
The  learned  District  Judge  did  not  rest  his  opinion  upon  the  alleged 
estoppel. 

We  fail  to  find  any  conduct,  or  representation,  on  the  part  of  the 
Telephone  Company,  or  its  officers,  which  estops  it  from  asserting  its 
legal  and  equitable  rights.  It  is  proper  to  say  that  it  is  admitted  in 
the  record  that  the  pending  of  the  suit  in  the  state  court  was  first 
brought  to  the  attention  of  the  District  Court  by  the  filing  of  the  pe- 
tition by  the  bank  for  the  injunction  against  the  receiver  of  the  state 
court.  While  we  hold  that  there  is  error  in  the  decrees  appealed  from, 
we  are  of  the  opinion  that  the  EKstrict  Court  had  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  that,  except  in  so  far  as  its  pro- 
ceedings interfered  with  the  procedure  of  the  state  court,  its  action 
is  not  before  us  for  review.  Whether  the  holders  of  the  bonds  will 
be  permitted  by  the  circuit  court  of  Tyler  coimty  to  file  the  bonds  and 
assert  their  rights  under  the  mortgage  is  a  question  for  that  court 
to  decide.  Other  questions  respecting  the  status  of  the  receiver's 
certificates  are  suggested  in  the  transcript  which  are  not  before  us. 
If  the  judgment  of  the  Telephone  Company  and  the  other  small  claims 
found  by  the  report  of  the  commissioner  and  adjudged  by  the  decree 
to  be  the  only  liens  on  the  property  and  the  costs  are  discharged,  we 
perceive  no  valid  reason  why  the  District  Court  may  not  proceed 
to  dispose  of  the  property,  pursuant  to  its  decree.  These  questions, 
however,  are  not  before  us,  and  the  parties  will  proceed  as  they  may 
be  advised.  This  opinion  will  be  certified  to  the  District  Court, 
to  the  end  that  further  proceedings  may  be  had  in  accordance  there- 
with. 

Reversed.  ' 


SWAYNE  ft  HOYT,  Inc.,  y.  BVBRBTT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  6,  1919 ) 

No.  3032. 

1.  Ambassadors  akd  Consxtub  ^=:»6 — United  States  Cottbt  fob  China — ^Jn- 

BISDICTION. 

Under  Act  June  30,  1906»  §  1  (Comp.  St  §  7687),  giving  the  United 
States  Court  for  China  exclusive  Jurisdiction  of  all  cases  and  judicial  pro- 
ceedings which  had  previously  heen  exercised  by  consuls  and  ministers, 
except  as  qualified  by  section  2  (section  7688),  that  court  has  jurisdiction 
of  suits  between  citizens  of  the  United  States  in  controversies  which 
arose  in  China. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbbred  Digests  ft  Indexes 
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2.  Cabbiers  ^s»45— Refusal  to  Accept  Shipmentv-Defenbes. 

A  common  carrier  has  the  burden  of  affirmatively  pleading  and  proving 
any  fact  which  will  exonerate  it  from  Uability  for  refusing  to  receive 
and  carry  goods  tendered  to  it  for  shipment 

3.  Shipping  «©=5>1()5 — ^Refusal  to  Accept  Shipment— liiABiLmr. 

An  American  shipowner,  operating  a  vessel  between  Chinese  and  Ameri- 
can ports  when  Bngland  and  Germany  were  at  war,  but  the  Uniteu  States 
was  neutral,  was  not  exonerated  from  liability  for  refusing  to  acc^t 
lawful  goods  tendered  by  an  American  citizen  for  shlpmoit  to  a  German 
consignee  at  an  A^merican  port,  because  ^ts  Shanghai  agent  was  a 
British  subject,  and  forbidden  by  his  government  to  receive  such  ship- 
ments, nor  because  it  did  not  know  of  such  regulation. 

In  Error  to  the  District  Court  of  the  United  States  for  China; 
Charles  S.  Lobingier,  Judge. 

Action  at  law  by  Leonard  Everett  against  Swayne  &  Ho}^,  Incor- 
porated. Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Ira  A.  Campbell  and  McCutchen,  Olney  &  Willard,  all  of  San  Fran- 
cisco, Cal.,  and  Jemigan  &  Fessenden,  of  Shanghai,  China,  for  plain- 
tiff in  error. 

Fleming  &  Davies,  of  Shanghai,  China,  and  Garret  W.  McEnemey, 
of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  case  comes  here  from  the  United  States 
Court  for  China.  It  is  a  writ  of  error  sued  out  by  the  defendant  to  an 
action  there  brought  by  the  present  defendant  in  error  to  recover 
damages  for  the  refusal  of  the  plaintiff  in  error,  a  comsmon  carrier, 
to  receive,  without  lawful  excuse,  certain  cargo  offered  it  by  the  plain- 
tiff to  the  action  for  shipment  from  Shanghai  by  the  steamer  Yucatan, 
which  had  been  advertised  to  be  on  the  berth  at  Shanghai  for  freight 
to  San  Francisco.  The  facts  are  practically  undisputed,  and  are, 
briefly,  these: 

Swayne  &  Hoyt  was  a  California  corporation  having  its  principal 
place  of  business  at  San  Francisco,  and  was  therefore  an  American 
citizen,  and  was  a  common  carrier  of  freight  between  the  Orient  and 
that  among  other  places.  Ithad  as  its  agent  at  Shanghai  a  British 
corporation,  styled  Jardine,  Matheson  &  Co.,  Limited,  and  had  under 
charter  the  said  steamship  for  a  voyage  from  San  Francisco  to  China 
and  Japan  and  return  to  San  Francisco  and  other  Pacific  coast  ports 
of  the  United  States. 

Prior  to  the  arrival  of  the  Yucatan  at  Shanghai,  the  plaintiff  in 
the  case  applied  to  the  agent  of  the  defendant  thereto  for  space  in 
the  ship  in  which  to  ship  certain  goods,  in  response  to  which  appli- 
cation, after  one  denial  of  it,  the  agent  agreed  to  provide  the  request- 
ed space  upon  condition  that  the  application  be  approved  by  the  Brit- 
ish consul  at  Shanghai.  That  conditional  acceptance  was  refused. 
The  cargo  offered  for  shipment  by  the  plaintiff  was  being  handled  by 
him  for  German  subjects,  by  reason  of  which  fact  he  was  blacklisted 
by  the  British  government,  and  all  British  subjects,  including  the  agent 

^;=:9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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of  the  defendant  corporation,  inhibited  from  dealing  with  the  plaintiff 
respecting  this  particular  shipment  as  well  as  all  other  such  shipments. 
The  defendant  through  its  British  agent  having  refused  to  accept  the 
cargo  offered  by  Everett,  the  action  was  brought,  resulting  in  the  judg- 
ment of  the  court  below  in  his  favor  for  $2,720.20,  with  costs. 

But  two  questions  of  law  are  involved :  First,  whether  the  court 
below  had  jurisdiction  of  the  subject-matter  of  the  action;  and,  if 
so,  then,  secondly,  its  merits. 

[1]  By  section  1  of  the  Act  of  June  30,  1906,  creating  the  court 
below  (34  Stat.  814,  c.  3934  [Comp.  St.  §  7687]),  that  court  is  given 
"exclusive  jurisdiction  in  all  cases  and  judicial  proceedings  whereof 
jurisdiction  may  now  be  exercised  by  United  States  consuls  and  min- 
isters by  law  and  by  virtue  of  treaties  between  the  United  States  and 
China,  except  in  so  far  as  the  said  jurisdiction  is  qualified  by  section 
2  of  this  act."  The  qualification  specified  in  section  2  of  the  act  (sec- 
tion 7688)  has  no  bearing  upon  the  present  case,  and  therefore  no 
further  mention  of  it  need  be  made. 

At  the  time  of  the  passage  of  the  Act  of  June  30,  1906,  there  were 
in  force  the  provisions  of  sections  4083,  4084,  and  4085  of  the  Re- 
vised Statutes  (Comp.  St.  §§  7633-7635),  by  which  certain  judicial 
authority  was  conferred  upon  United  States  ministers  and  consuls  in 
certain  countries,  including  China,  which  jurisdictiwi  embraced  all 
controversies  between  citizens  of  the  United  States  or  others,  provided 
for  by  its  treaties.  The  treaty  with  China  bearing  upon  the  present 
question  was  that  of  June  18,  1858  (12  Stat.  1029),  and  conferred  upon 
the  United  States  the  right  to  appoint  consuls  in  various  parts  of 
China.    Its  27th  article  is  as  follows : 

"All  questions  in  regard  to  rights,  whether  of  property  or  person,  arising 
between  citizens  of  the  United  States  in  China,  shall  be  subject  to  the  juris- 
diction and  regulated  by  the  authorities  of  their  own  government;  and  all 
controversies  occurring  in  China  between  citizens  of  the  United  States  and  the 
subjects  of  any  other  government  shall  be  regulated  by  the  treaties  existing 
between  the  United  States  and  such  governments,  respectively,  without  inter- 
ference on  the  part  of  China." 

It  is  the  contention  of  the  plaintiff  in  error  that  the  words  "in  Chi- 
na," in  the  foregoing  article,  qualify  the  word  "citizens,"  and  not  the 
word  "arising";  in  other  words,  that  a  residence  of  the  parties  in 
China  is  essential  to  the  existence  of  any  jurisdiction  in  the  court. 
We  think  it  obvious  that  such  a  construction  of  the  provision  is  whol- 
ly inadmissible,  for  the  subject-matter  thereby  dealt  with  is  contro- 
versies arising  in  China.  The  first  clause  of  the  provision  relates  to 
controversies  in  regard  to  rights,  whether  of  property  or  person,  there 
arising  between  citizens  of  the  United  States,  and  declares  that  they 
shall  be  subject  to  the  jurisdiction  and  be  regulated  by  the  authorities 
of  their  own  government ;  and  by  its  second  clause  it  is  declared  that 
all  such  controversies  there  arising  between  citizens  of  the  United 
States  and  the  subjects  of  any  other  government  shall  be  regulated  by 
the  treaties  existing  between  the  United  States  and  such  governments, 
respectively — ^in  each  instance  without  interference  on  the  part  of 
China.  We  regard  it  as  clear  that  this  is  the  very  plain  meaning  of. 
the  article  in  question.    As  said  by  counsel  for  the  defendant  in  error. 
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the  bare  reading  of  its  second  clause  is  all  that  is  necessary  to  show 
that  the  words  "in  China,"  there  used,  fixes,  as  the  basis  of  the  ju- 
risdiction of  the  court,  the  place  of  the  origin  of  the  controversy,  and 
not  the  residence  of  the  parties  thereto.  No  sound  reason  is  suggested 
why  a  like  construction  should  not  be  placed  upon  the  first  clause. 
To  adopt  the  view  urged  by  the  plaintiff  in  error /would  be,  in  effect, 
to  hold  a  consular  court  in  China  vested  with  jurisdiction  of  a  contro- 
versy between  American  citizens  arising  in  the  United  States  if  they 
happened  to  be  residents  of  China. 

[2]  Upon  the  merits  we  think  the  case  equally  clear.  It  does  not 
admit  of  doubt  that  a  common  carrier,  with  certain  well-established 
exceptions,  is  under  legal  obligation  to  carry  the  goods  of  any  member 
of  the  public  who  may  tender  them  for  carriage.  That  such  a  car- 
rier, subject  to  such  legal  obligation,  may  show  that  it  was  prevented 
from  performing  it  by  act  of  God  or  a  public  enemy,  or  by  some  other 
cause  over  which  it  had  no  control,  is  readily  conceded,  but'  in  all 
such  cases  the  defense  is  an  affirmative  one,  and  the  burden  is  upon  the 
carrier  to  both  plead  and  prove  it.  1  Michie  on  Carriers,  §  381 ;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Wolcott,  141  Ind.  267,  39  N.  E.  451,  50  Am. 
St.  Rep.  320. 

[3]  At  the  time  of  the  occurrences  in  question,  England  and  Ger- 
mjiny  were  at  war,  but  the  United  States  was  not;  on  the  contrary, 
this  country  was  then  observing  strict  neutrality  beween  those  bel- 
Hgerents.  How,  then,  can  it  be  properly  held  that  the  performance  of 
the  clear  legal  duty  of  an  American  carrier  to  receive  and  transport 
goods  tendered  for  carriage  by  an  American  citizen  is  excused  on  the 
ground  that  the  British  government  had  forbidden  its  citizens  and  cor- 
porations, one  of  which  happened  to  be  the  agent  of  the  American 
carrier,  from  receiving  the  tendered  freight  and  providing  for  its 
transportation?  Such  is  not  the  law  as  we  understand  it.  See  Rich- 
ards &  Co.,  Inc.,  V.  Wreschner,  174  App.  Div.  484,  156  N.  Y.  Supp. 
1054,  158  N.  Y.  Supp.  1129,  and  the  numerous  cases  there  cited. 

It  is  contended  on  behalf  of  the  carrier  that  there  was  no  evidence 
to  show  that  it  knew  that  its  agent  at  Shanghai  was  inhibited  by  the 
British  government  from  shipping  the  goods  of  the  plaintiff  in  time 
to  have  employed  an  agent  not  under  such  disability.  Whether  or 
not  the  carrier  knew  of  the  inhibition  at  all,  or  was  apprised  of  it 
in  time  to  have  employed  another  agent,  the  fact  remains  that  the 
agent  it  did  appoint,  acting  within  the  scope  of  his  employment,  de- 
prived the  plaintiff  of  his  legal  right.  For  that  wrong  we  think  the 
carrier  was  properly  adjudged  liable,  even  assuming  that  it  was  ig- 
norant of  its  agent's  disability.  See  Chesapeake  &  Ohio  R.  Co.  v. 
Francisco,  149  Ky.  307,  148  S.  W.  46,  42  L.  R.  A.  (N.  S.)  83. 

The  judgment  is  affirmed. 
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VILLBRS  T.  UNITED  STATES. 

(Circuit  Ck>iirt  of  Appeals,  Fourth  Circuit    December  5,  1918.) 

No.  1650.  '^    ^ 

CoNSPiBACT  ^s»47 — To  Violate  Internal  Revenue  Law — Sale  ov  Liquob 
Through  Go-Between. 

Evidence  that  defendant  had  whisky  for  sale,  although  he  had  not 
paid  special  tax  as  a  retail  liquor  dealer,  and  sold  whisky  to  a  third 
person  through  an  acquaintance,  who  brought  the  orders,  held  sufficient 
to  sustain  a  verdict  for  conspiracy  with  the  acquaintance  to  violate  the 
statute. 

In  Error  to  the  District  Court  of  the  United  States  for.  the  North- 
ern District  of  West  Virginia,  at  Wheeling ;  Alston  G.  Dayton,  Judge. 

Criminal  prosecution  by  the  United  States  against  Victor  Villers. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Lafayette  C.  Crile,  of  Clarksburg,  W.  Va.,  for  plaintiif  in  error. 

Stuart  W.  Walker,  U.  S.  Atty.,  and  Charles  N.  Campbell,  Asst.  U. 
S.  Atty.,  both  of  Martinsburg,  W.  Va.,  and  Harry  H.  Byrer,  Asst. 
U.  S.  Atty.,  of  Philippi,  W.  Va.,  for  the  United  States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  Dis-« 
trict  Judge. 

KNAPP,  Circuit  Judge.  Villers,  plaintiff  in  error,  and  one  Klacko, 
indicted  jointly  v^ith  him,  were  convicted  of  conspiring  to  carry  on 
the  business  of  a  retail  liquor  dealer  without  having  paid  the  special 
tax  required  by  law.  It  is  here  urged  in  his  behalf  that  there  was  no 
proof  to  sustain  the  charge  of  conspiracy,  and  therefore  the  trial  court 
erred  in  refusing  to  direct  a  verdict  for  the  defendant. 

At  the  time  of  his  arrest,  in  March,  1918,  Villers  was  the  assistant 
postmaster  of  Clarksburg,  W.  Va.,  and  Klacko  the  clerk  or  manager 
of  a  store  in  that  city.  They  had  become  acquainted  not  long  before, 
and  Klacko  had  learned  in  some  way  that  whisky  could  be  procured 
from  Villers.  Called  as  a  witness  for  the  government,  Klacko  tes-* 
tified  to/ buying  whisky  from  Villers  for  himself,  and  also  for  one 
Lazovich,  a  fellow  countryman,  whose  acquaintance  he  made  about 
that  time.  Lazovich  was  an  agent  of  the  Department  of  Justice,  and 
happened  to  be  in  Clarksburg  on  other  business.  Learning  from 
Klacko,  with  whom  he  became  friendly,  that  whisky  could  be  bought 
from  Villers,  he  set  about  getting  evidence  that  would  convict  him 
of  the  offense.  Accordingly,  he  arranged  with  Klacko,  who  appears 
to  have  been  unaware  of  his  purpose,  to  buy  whisky  for  him  from 
Villers,  and  four  such  purchases  were  made  during  the  next  eight  or 
ten  days.  Lazovich  furnished  the  money,  Klacko  took  the  order  to 
Villers,  and  the  latter  delivered  the  liquor  at  Klacko's  store.  On  the 
last  occasion,  and  while  in  the  act  of  handing  over  a  couple  of  quarts 
of  whisky,  Villers  was  arrested. 

These  facts,  wholly  undenied  by  Villers,  were  quite  sufficient  to 
show  that  he  was  engaged  in  the  illegal  sale  of  liquor,  and  to  warrant 
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the  inference  of  that  understanding  and  relationship  with  Klacko 
which  the  law  regards  as  a  conspiracy.  Villers  had  a  quantity  of  whis- 
ky for  sale,  where  or  how  procured  does  not  appear,  and  Kiacko  was 
not  unwilling  to  l|(felp  him  dispose  of  it.  Each  aided  the  other,  and  their 
mutual  co-operation  effected  the  criminal  result;  and  what  they  re- 
peatedly united  in  doing,  both  knowing  it  to  be  unlawful,  the  jury 
might  well  believe  they  had  in  effect  conspired  to  do,  and  nothing 
more  needs  be  said  in  defense  of  the  refusal  to  direct  a  verdict.  The 
question  was  clearly  one  of  fact,  and  the  finding  of  the  jury  is  con- 
clusive. 

The  conspiracy  having  been  established,  as  the  jury  foimd,  the  state- 
ment made  by  Klacko  to  Lazovich,  when  Villers  was  not  present,  that 
Villers  was  the  man  who  supplied  him  with  whisky,  was  competent  evi- 
dence against  them  both,  under  a  familiar  and  well-recognized  rule 
of  law. 

We  have  examined  the  other  questions  argued  in  the  brief  of  coun- 
sel, but  find  none  of  sufficient  merit  to  require  discussion. 

Affirmed. 


In  re  MODEL  INC?UBATOR  OO. 

Appeal  of  QUEEN  CITY  FOUNDRY  CO.,  Ina 

(Circalt  Court  of  Appeals,  Second  Oixxmit    December  11,  1918.) 

No.  lOL 

Bawkbuptct  «=»467 — ^REvncw  on  Appeal — Findings  of  Fact. 

A  finding  of  facta  l^  a  referee,  concurred  in  by  the  District  Court,  will 
not  be  disturbed  by  the  appellate  court. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

In  the  matter  of  the  bankruptcy  of  the  Model  Incubator  Company. 
From  an  order  of  the  District  Court,  the  Queen  City  Fpundry  Com- 
^pany,  Incorporated,  appeals.    Affirmed. 

Gibbons  &  Pottle,  of  Buffalo,  N.  Y.  (Frank  Gibbons,  of  Buflfalo, 
N.  Y.,  of  counsel),  for  appellant 

Paul  Sheehan,  of  Buffalo,  N.  Y.,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  This  record  shows  that  on  a  vital  question  of 
fact,  viz.  whether  assuming  fraudulent  representation  on  the  bank- 
rupt's part  the  petitioner  was  in  the  least  misled  or  influenced  there- 
by, both  the  referee  and  the  District  Court  found  the  fact  to  be  against 
petitioner's  contention.  As  we  remarked  in  a  somewhat  similar  case, 
the  trial  court  "had  the  advantage  of  seeing  and  hearing  the  witness- 
es, and  his  finding  upon  the  facts  should  not  be  disturbed."  In  re 
K.  Marks  &  Co.,  218  Fed.  455,  134  C.  C.  A.  255. 

In  this  instance  we  are  in  entire  accord  with  the  finding  below,  and 
therefore  affirm  the  order  appealed  from,  with  costs. 
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McDOWEJLI/  MFG.  CX>.  et  nL  v.  BLDCTMO  WATBB  STERILIZER  CO.  et  aL 

(C?lrciiit  Court  of  Appeals,  Third  Circuit    December  27,  1918.) 

No.  2381. 

Patents  ^=s»328 — Constbuctiow — Infringement. 

Patents  Nos.  943.188,  951,311,  951,312.  951,313.  relating  to  methods  and 
apparatus  for  the  electrolytic  purification  of  water,  AcW  not  Infringed  by 
defendants'  device. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

Bill  by  the  McDowell  Manufacturing  Company  and  the  Electric 
Water  Purifying  Machine  Company  against  the  Electric  Water  Ster- 
ilizer Company  and  another.  From  the  decree,  complainants  appeal. 
Affirmed. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  for  appellants. 
David  P.  Wolhaupter,  of  Washington,  D.  C.  (E.  C.  Higbee,  of 
Uniontown,  Pa.,  of  cotmsel),  for  appellees. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

WOOIXEY,  Circuit  Judge.  This  action  is  double  in  character. 
By  their  bill,  the  plaintiffs  first  charge  infringement  of  five  patents 
granted  the  McDowell  Manufacturing  Company  as  assignee  of  Har- 
ry B.  Hartman,  one  of  the  defendants,  and  then  assert  a  right  to  an 
assignment  of  four  patents  granted  Hartman,  all  relating  to  methods 
and  apparatus  for  the  electrolytic  purification  of  water.  The  vaUd- 
ity  of  the  patents  in  suit  granted  on  the  assignment  of  Hartman,  the 
defendant  inventor,  was,  of  course,  not  attacked  at  the  trial,  but  in- 
fringement was  denied,  the  plaintiffs'  right  to  an  assignment  of  pat- 
ents granted  Hartman  and  held  by  him  was  traversed,  and  a  coun- 
ter-claim by  Hartman  to  an  equitable  title  in  the  patents  in  suit  was 
set  up.  At  the  trial,  one  of  the  patents  in  suit  was  withdrawn.  By 
the  decree  which  followed,  the  trial  court  held  the  remaining  patents 
were  not  infringed,  denied  Hartman's  counter-claim  to  an  equitable 
title  in  them,  and  dismissed  the  plaintiffs'  demand  for  an  assignment 
of  Hartman's  patents.  Out  of  these  diverse  findings,  the  one  mat- 
ter submitted  for  review  on  this  appeal  is  the  issue  of  infringement. 
A  discussion  of  this  issue  together  with  the  reasoning  and  findings 
of  the  trial  court — ^with  which  in  the  main  we  agree — appears  in 
the  unreported  opinion  of  Judge  Thomson,  of  which  we  shall  avail 
ourselves  for  an  ample  statement  and  discussion  of  the  issues  in- 
volved and  decided: 

"The  bill  In  this  case  charges  the  defendants  with  Infringement  of  five 
Hartman  patents.  Involving  the  electrical  porUOicatlon  of  water,  namely,  Nos. 
d43,187,  d43,188,  951,311,  »51,312  and  051,313.     ♦     ♦     ♦ 

"There  are  four  patents  to  be  considered,  patent  No.  943,187,  sued  upon, 

having  been  withdrawn  at  the  trlaL    There  is  no  direct  attack  on  the  vaUdlty 

-  of  the  patents  In  suit,  and  hence  the  question  Involved  Is  one  of  infringement, 

or,  in  other  words,  the  scope  of  the  claims  relied  upon  and  the  application  of 
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those  daims  to  the  defendant's  device.  The  subject  In  controversy  Is  the  puri- 
fication of  water  by  the  action  of  electricity.  This  is  effected  by  passing  the 
vrater  under  its  supply  pressure  between  metal  plates  called  'electrodes' 
placed  a  short  distance  apart  in  a  box  known  as  an  'electrolyzer/  and  connect- 
ed to  an  electric  circuit.  The  electric  current  passes  through  the  water  from 
the  positive  plate  or  'cathode'  to  the  negative  plate  or  'anode,'  the  water  at 
the  same  time  passing  between  the  electrodes.  The  plates  are  usually  iron 
or  aluminum.  The  action  of  the  electric  current  produces  a  certain  amount 
of  gas  containing  oxygen  or  ozone.  It  also  produces  salts  from  the  plates, 
which  are  converted  by  the  impure  water  into  a  coagulant  material,  and  this 
material  entrains  the  impurities  and  bacteria  in  the  water,  which  may  theo 
be  filtered  out  The  water  passes  from  the  electrolyzer  into  another  chamber 
of  such  size  as  to  decrease  the  velocity  of  the  flow,  there  to  be  acted  upon  by 
the  salts  or  gases.  It  then  passes  to  a  filter  or  filters,  where  the  impurities 
are  caught  in  a  layer  of  coagulant  whidi  forms  on  the  top  of  the  filter-bed, 
and  the  dear  water  is  drawn  off  at  the  bottom.  To  economize  In  the  electrici- 
ty used,  the  flow  of  the  current  is  started  and  stopped  with  the  starting  and 
stopping  of  the  flow  of  water  through  the  apparatus. 

**The  general  subject  of  electric  purification  of  water  is  old  in  the  art.  This 
is  conceded  by  the  plaintiffs.  The  patents  in  suit  are  for  methods  and  appara- 
tus, which  are  improvements  on  this  general  subject-matter,  and  involve  two 
features  of  novelty  over  the  prior  art :  First,  the  reversal  of  the  electric  cur- 
rent through  the  electrolyzer  periodically,  so  that  substantially  equal  quanti- 
ties of  current  are  caused  to  fiow  in  opposite  directions  between  reversals, 
notwithstanding  interruptions  In  liquid  and  current  flow.  The  purpose  of  this 
periodical  reversal  of  current  is  to  keep  the  plates  clean;  that  is,  to  prevent 
the  formation  of  deposits  by  well-known  electric  action  upon  the  electrode 
plates  to  such  an  extent  as  to  prevent  the  salts  from  being  thrown  off  the 
plates,  and  their  efficiency  reduced.  This  feature  is  involved  in  patent  No. 
943,188.  The  other  novel  feature  consists  in  making  and  breaking  the  electric 
current  with  the  starting  and  stopping  of  the  fiow  of  water,  and  In  a  manner 
to  maintain  the  current  fiow  appreciably  longer  than  the  liquid  flow ;  the  pur- 
pose being  to  insure  the  electric  treatment  of  all  water  passing  through  the 
apparatus.  This  feature  is  involved  in  patents  951,311-951,313.  Patent 
951,311  covers  the  method  of  water  purifying,  including  the  particular  step  of 
maintaining  the  electric  current  after  the  flow  of  the  water  has  ceased.  Pat- 
ent No.  951,312  is  on  the  mechanical  feature  of  the  valve  connection  used  for 
maintaining  the  fiow  of  the  electric  current  after  the  liquid  fiow  has  ceased; 
while  patent  No.  951,313  is  for  the  combination  of  parts  uscjd  for  practicing  the 
method  of  patent  951,311,  comprising  as  one  of  its  elements  a  valve  similar  to 
that  of  patent  951,312.  The  object  in  each  case  is  to  maintain  the  electric 
current  somewhat  longer  than  the  flow  of  the  liquid. 

"The  defendants,  in  answer  to  the  charge  of  infringement,  allege,  first,  that 
defendants'  apparatus  contains  an  entirely  new  organization  of  parts  involv- 
ing different  processes  of  purification  of  water,  from  that  carried  out  by  the 
organization  of  parts  provided  for  in  the  patents  in  suit;  and  second,  that 
the  state  of  the  art  prior  to  the  application  for  the  patents  in  suit  requires 
such  a  limited  construction  of  those  patents  as  to  exclude  from  the  claims 
thereof  the  apparatus  of  the  defendants.  That  otherwise,  the  state  of  the 
art  would  be  anticipatory  of  such  patents  and  Invalidate  the  same. 

*'The  structure  and  arrangement  of  defendants'  apparatus,  and  its  method 
of  operation,  have  been  stipulated  in  Plaintiffs'  Kb!:hlbit  No.  5.  Inasmuch  aa 
this  apparatus  is  manufactured  in  accordance  vrith,  and  under  the  protec- 
tion of,  patents  of  the  defendant  Hartman,  being  Nos.  1,139,969  and  1,139,970, 
dated  May  18,  1915,  these  patents  establish  a  presumption  of  non-infringe- 
ment and  right  in  favor  of  the  defendants.  As  was  said  by  the  Circuit  Court 
in  Powell  v.  Leicester  Mills  Co.,  103  Fed.  476,  *Where  a  patent  has  been  is- 
sued for  the  alleged  infringement  device,  used  by  a  defendant,  he  is  entitled 
to  the  benefit  of  the  presumption  arising  from  such  fact,  that  his  device  does 
not  infringe  the  prior  patent.'  In  determining  whether  defendants*  apparatus 
embdUes  new  and  independent  Invention,  not  subject  to  the  patents  In  suit, 
certain  fundamental  matters  must  be  considered.    The  defendants'  apparatus 
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In  question  relates  to  the  art  of  ptirl^ylng  water  by  an  electric  current,  par- 
ticularly such  as  are  Inserted  In  the  local  supply  line  for  a  building,  Its  ac- 
tion being  intermittent  as  the  water  is  drawn  from  time  to  time  for  drinking 
purposes.  An  example  of  this  use  of  the  apparatus  of  the  defendant  in- 
stalled in  the  Western  Theological  Seminary  of  Pittsburgh,  being  the  one 
npon  which  this  charge  of  infringement  is  based. 

"There  is  no  doubt  that  the  fundamental  electric  action  in  the  defendants' 
apparatus  is  the  same  as  that  in  the  patents  in  suit,  but  this  is  equally  true 
of  every  apparatus  of  the  kind  in  the  prior  art.  Hie  evidence,  particularly 
of  Professor  Ganz,  elaborates  the  electrolytic  methods  of  treating  water. 
Very  generally,  it  consists  of  passing  the  water  between  electrodes  and  passing 
an  electric  current  through  tlie  water  from  one  electrode  to  the  other.  In 
one  method,  not  commercial,  the  electrodes  are  of  some  soluble  material,  such 
as  carbon,  which  results  in  the  production  of  gases  only — oxygen  and  hydro- 
gen, but  no  salts.  There  is  also  produced  with  the  o^gen  some  ozone.  The 
method  depending  upon  the  oxygen  with  the  small  amount  of  ozone  present, 
destroying  by  oxidation  the  organic  matter  and  bacteria  in  the  water.  An- 
otlier,  more  practical,  method  is  to  use  metallic,  either  aluminum,  or  iron, 
electrodes,  which  form  upon  electrolj'.sis,  salts,  which  are  converted  into  coag- 
ulant material,  entraining  the  impurities,  which  are  then  filtered  out  In 
this  method,  in  addition  to  the  salts,  some  gas  is  produced,  its  amount,  rela- 
tive to  the  amount  of  salt  produced,  depending  largely  upon  the  voltage  of 
the  circuit,  a  relatively  high  voltage  producing  a^  large  amotmt  of  gas,  and  a 
low  voltage  little  gas  and  no  salts.  All  the  foregoing  is  fundamental  to  an 
electric  water  purijtying  apparatus,  generally.  No  claim  can  be  made  thereto 
at  this  late  day  by  any  one,  nor  can  any  one  infringe  any  existing  patent  by 
making  use  of  such  an  electrolytic  action ;  for  instance,  in  the  patent  of  Web- 
ster granted  in  1889,  No.  398,101,  the  single  daim  of  the  patent  specified,  *The 
process  herein  described  for  purifying  sewage  and  other  impure  water,  which 
consists  in  i)assing  the  same  in  contact  with  electrically  excited  positive  and 
negative  electrodes  of  iron,  whereby  salts  of  iron  are  produced  at  the  positive 
electrode,  which,  in  re-acting  with  the  alkalis  produced  at  the  negative  elec- 
trode, form  a  flocculent,  precipitate  of  ferrous  hydrated  oxide,  which,  together 
with  the  gases  generated,  effect  the  precipitation  of  the  solid  matter  and  the 
purification  of  the  impurities  held  in  solution.' 

"Looking  at  defendants'  apparatus  with  these  principles  in  mind,  we  find  a 
fundamental  difference  between  the  apparatus  of  the  Hartman  patents  in  suit 
and  the  defendants'  apparatus.  This  is  shown  by  the  accompanying  illustra- 
tion comprising  two  views,  one  an  Interior  view  of  the  'coagulation  chamber*  of 
the  defendants'  apparatus,  which  is  the  important  feature  in  defendants'  pat- 
ents 1,139,960  and  1,139,970,  under  which  they  are  operating.  The  other  shows 
an  interior  view  of  the  'ozoning  chamber,'  or  pipe,  of  the  patents  in  suit. 
From  the  testimony  of  Hartman,  it  appears  that  he  found  the  latter  unsatis- 
factory and  abandoned  it,  adopting  the  new  and  more  efficient  coagulation 
chamber  of  defendants'  patents.  The  chamber  in  each  case  is  that  part  of 
the  apparatus  whl(A  receives  the  electrically  treated  water  directly  from  the 
electrode  box.  In  the  ozoning  chamber  the  water  enters  at  the  bottom  of  the 
pipe  and  passes  freely  and  unhindered  through  the  pipe  or  chamber,  and  out 
at  the  top  to  the  filter,  giving  little  opportunity  for  the  salts  to  form  a  coagu- 
lant, nor  for  any  coagulant  to  be  removed  by  sedimentation,  because  every- 
thing is  carried,  over  from  the  ozoning  chamber  to  the  filter.  During  the 
period  when  water  is  not  being  drawn,  of  course  any  suspended  matter  in 
the  chamber  when  the  waterflow  ceases,  will  settle  at  the  bottom  of  the  cham- 
ber. But  wh^i  water  is  drawn  again,  all  of  this  temporarily  arrested  matter 
will  again  be  carried  along  and  deposited  on  the  filter  bed.  It  is  quite  the  re- 
verse in  defendants'  coagulation  chamber,  which  comprises  a  long  cylinder 
haxing  a  relatively  large  cross-section,  compared  with  that  of  the  supply 
pipe.  There  the  treated  water  enters  the  chamber  near  the  top.  The  outlet 
pipe  enters  the  chamber  from  its  top,  and  extends  to  a  point  about  one-third 
away  from  the  bottom  of  the  chamber.  As  the  treated  water,  with  the  en- 
trained salts  and  gases,  enters  the  chamber,  the  gases  rise  to  the  top  and 
are  drawn  oft  with  the  water  into  the  pipe  to  the  first  filter  through  a  small 
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hole  In  the  outlet  pipe  at  the  top,  and  within,  the  coagulation  chamber.  Thus 
the  gases  do  not  pass  through  the  body  of  water  in  the  chamber,  as  is  the 
case  in  plaintiffs'  apparatus.  The  salts  coagulate  any  organic  matter  in  the 
water,  and  owing  to  the  quiescent  state  of  the  water  the  heavier  parts  of  this 
material  fall  as  a  sediment  to  the  bottom  of  the  chamber,  where  it  is  re- 
moved periodically  through  an  outlet  controlled  valve  into  a  waste  pipe.  This 
avoids  fouling  and  clogging  of  the  filter,  making  it  unnecessary  to  continually 
clean  it,  as  was  necessary  in  the  apparatus  using  the  ozoning  pipe  or  chamber. 

"In  plaintiffs*  patent  943,188,  the  claims  Veiled  on  are  1,  2,  6,  7  and  8,  and 
each  of  these  includes  as  an  indispensable  part  of  the  apparatus,  means  for 
periodically  reversing  the  current;  and  in  addition,  claim  8  requires  a  cham- 
ber through  which  the  liquid  is  passed  in  such  manner  that  'the  entrained 
free  oxygen  is  given  time  to  act  on  the  impurities  of  the  liquid.'  I  have 
heretofore  considered  the  construction  of  tile  defendants'  'coagulation  chamber* 
as  compared  with  the  'ozoning  chamber*  of  the  plaintiffs'  apparatus,  and  the 
action  of  the  gases  in  those  chambers  respectively.  Neither  of  these  features 
is  included  In  defendants'  apparatus.  The  evidence  clearly  shows  in  harmony 
with  the  wording  of  the  patent,  that  the  invention  of  the  patents  in  suit  is 
necessarily  addressed  solely  to  the  use  of  the  direct  current,  and  it  is  direct 
current  only  that  requires  a  reversing  mechanism  to  carry  out  the  purpose 
and  intent  of  this  patent,  in  order  to  keep  the  plates  clean.  An  alternating 
current  when  used,  requires  no  such  mechanism.  And  although  exceedingly 
inefficient,  such  current  is  used  in  the  defendants'  apparatus  at  the  Western 
Theological  Seminary.  The  evidence  shows  that  in  installations  requiring  a 
large  machine,  where  alternating  current  only  is  available,  the  defendants 
supply  their  customers  as  a  part  of  the  equipment,  a  motor  generator,  set  to 
convert  the  alternating  current  into  a  direct  current  Q^iey  also  supply  a 
hand  reversing  switch,  such  as  is  shown  in  Fig.  2  of  the  Lemp  &  Koedding  pat- 
ent, which  antedates  all  the  Hartman  patents  involved  and  is  owned  and  con- 
trolled by  the  defendants.  If  the  hand  reversing  switch  is  used  in  accordance 
with  directions  furnished,  the  switch  would  be  thrown  at  definite  periods  of 
time,  having  no  reference  to  the  amount  of  the  liquid  flow,  as,  for  instance, 
once  every  day  or  every  qther  day,  causing  the  current  to  flow  successively  in 
opposite  directions.  But  clearly,  this  operation  does  not  and  cannot  assure 
substantially  equal  quantities  of  current  flow  in  opposite  directions,  as  on  one 
day  much  current  may  be  used  and  on  the  next  day  little  or  perhaps  none 
at  all.  I  therefore  conclude  that  the  claims  of  the  patent  in  question  are  defi- 
nitely limited  to  a  combination  requiring  an  automatic  current  reversing 
mechanism  within  the  apparatus  as  a  part  thereof,  and  which  current  revers- 
ing mechanism  is  of  such  construction  and  operation  as  'to  maintain  the  current 
in  both  directions  for  substantially  equal  periods  of  time  during  the  flow  of 
the  liquid,  thereby  passing  substantially  equal  quantities  of  current  in  each 
direction  through  the  impure  liquid.'  That  otherwise,  these  claims  would  be 
invalid,  in  view  of  the  Lemp  &  Koedding  patent  showing  both  a  hand  switch 
for  occasional  reversing  of  current,  and  an  automatic  current  reversing  de- 
vice ;  and  in  view  of  the  patent  to  Boucher,  No.  760,302,  showing  an  automatic 
current  reversing  device,  which  is  an  embodiment  of  the  invention  of  Hartman 
in  the  patent  in  question,  with  the  exception  of  the  provision  of  a  definite 
means  whereby  the  current  may  be  maintained  to  flow  in  both  directions  for 
substantially  equal  periods  of  time  during  the  liquid  flow,  (considering  the 
fact  that  the  defendants'  apparatus  in  suit  uses  an  alternating  current,  which 
requires  no  current  reverser  of  any  kind,  and  in  view  of  the  prior  art  and  the 
limitations  which  that  art  imposes,  I  do  not  think  any  of  the  claims  of  pat^it 
No.  943,188  are  infringed  by  the  defendants*  device. 

"As  to  the  second  principal  feature  of  plaintiffs'  invention,  namely,  the  de- 
layed action  in  the  opening  of  the  electric  switch  in  order  to  prolong  the  elec- 
trical treatment  of  the  water  after  the  flow  is  cut  off,  involved  in  patents  Nos. 
051,311,  951,312,  and  951,313,  while  patent  951,311  relates  to  a  method  or  pro- 
cess of  purifying  water,  the  same  necessary  element,  namely,  the  delayed 
action  of  the  electrical  switch,  is  a  requirement  of  the  claims  relied  on  in  all 
three  of  said  patents.  All  of  the  eight  claims  of  951,311  depend  for  their  va- 
lidity upon  this  specified  feature  and  requirement  of  making  and  breaking  the 
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electric  drcalt  when  startlnsr  and  stopping  tibe  flow  of  liquid,  and  In  a  man- 
ner to  maintain  the  current  flow  appreciably  longer  than  the  liquid  flow. 

"And  so  claims  1  to  8  indusiye,  relied  on  in  951,318,  are  limited  to  the  fea- 
ture of  retarding  the  breaking  of  the  circuit  until  after  the  liquid  flow  ceases. 
The  special  means  employed  for  carrying  out  that  operation  are  covered  spe- 
cifically in  claims  4,  6,  15  and  16,  re^ed  on  in  patent  951,312.  This  last 
named  patent  is  for  a  control  valve  medbanism,  comprising  a  valve  and  elec- 
tric switch.  The  particular  feature  of  construction  for  accomplishing  the  de- 
layed action  therein  described,  is  the  provision  of  a  piston  and  a  valve  as 
separate  members,  which  are  connected  to  each  other  in  such  manner  as  to 
cause  the  valve  to  be  set  before  the  piston  has  completed  its  downward  stroke 
and  has  opened  the  electric  circuit  The  limitations  of  these  claims  by  the 
Patent  OfQce  were  acc^ted  by  the  patentee  in  order  to  secure  the  patent: 
and  the  owner  of  the  patents  is  estopped  from  setting  up  any  other  construc- 
tion that  would  not  include  such  limitations.  Hubbell  v.  United  States,  179 
U.  S.  77,  21  Sup.  Ct  24,  45  Lk  Ed.  96.  Claims  4,  6,  16  require  a  valve  and  a 
movable  member  or  piston  which  are  separate  and  distinct  parts  and  have  a 
connection  between  them  for  the  purpose  of  obtaining  the  long  delay  In  the 
op^iing  of  the  switch,  after  the  liquid  flow  ceases,  as  contemplated  by  the 
patent;  while  claim  15  is  likewise  limited  to  the  feature  of  a  valve  *and 
connections  wherein  said  circuit  controller  maintains  the  circuit  closed  until 
after  the  valve  is  dosed.'  Thus  it  wUl  be  seen  that  an  essential  of  this  patent 
is  a  separate  valve  and  a  separate  plunger  and,  as  expressed  in  the  claims 
involved,  'connections  whereby  the  delayed  action  is  made  possible.'  The  de- 
fendants' apparatus  does  not  have  a  separate  valve  and  plunger,  and  has  no 
provision  for  a  delayed  action  or  for  a  retarded  movement,  or  means  opera- 
tive after  the  current  flow  ceases,  for  breakiag  the  circuit  Defendants  em- 
ploy an  electrical  snap  switch,  which  opens  and  closes  as  quickly  as  is  practica- 
ble for  a  meohanioal  de\ice  of  this  character  to  operate,  and  is  connected  di- 
rectly with  the  single  piston  or  plunger  of  the  valve  mechanism,  and  com- 
mences to  operate  instantly  when  the  faucet  is  turned  off.  A  demonstration 
in  open  Court  of  the  operation  of  the  two  devices  showed  that  there  was  a 
time  delay  of  about  thirty  seconds  between  the  closing  of  the  valve  to  cut  off 
the  water,  and  the  opening  of  the  electric  switch  to  break  the  electrical  cir- 
cuit, in  the  plaintiffs'  device;  while  in  the  defendants'  device  this  delay  was 
less  than  one  second,  and  there  appeared  to  be  only  the  time  element  involved 
in  the  normal,  mechanical  movement  of  a  snap  switch. 

"It  is  well  established  that  it  is  not  enough  to  support  the  charge  of  in- 
fringement that  a  defendant  has  accomplished  the  same  purpose  as  the 
patentee,  or  that  he  has  used  some  of  the  elements  recited  in  the  claims  of 
the  patent  He  must  have  accomplished  the  same  purpose  by  substantially 
the  same  means,  and  each  element  of  the  claim  must  be  represented  In  the 
infringing  device,  performing  substantially  the  same  office  in  the  same  rela- 
tionship. Under  all  the  facts  of  the  case,  I  think  plaintiffs  have  failed  to 
establish  their  charge  of  infringement,  and  the  bill  must  therefore  be  dis- 
missed at  the  plaintiffs'  cost." 

It  will  be  observed  from  the  opinion  of  the  learned  trial  judge  as 
well  as  from  a  careful  reading  of  the  claims  of  the'  patents  that  the 
only  matters  here  seriously  in  dispute  are  the  method  for  automatic- 
ally and  periodically  reversing  the  electric  current  after  a  prede- 
termined quantity  of  water  has  passed  and  the  method  and  means 
for  maintaining  the  flow  of  the  current  appreciably  longer  than  the 
flow  of  the  water.  These  constitute  the  essence  of  the  several  in- 
ventions;  all  other  features  are  subsidiary  and  of  minor  importance. 

The  infringement  chained  to  the  defendants  is  twofold:     First, 

the  use  of  an  alternating  current,  that  is,  a  current  that  reverses  from 

the  negative  to  the  positive  electrode  one  hundred  and  twenty  times 

a  second ;  and,  second,  the  use  of  a  hand  manipulated  switch  in  an  ap- 
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paratus  in  which  direct  current  is  employed.  In  the  first  method 
practiced  by  the  defendants,  current  reversal  is  effected  by  the  very 
character  of  current  used,  and,  in  the  second,  it  is  effected  by  a  hand 
applied  mechanism  which  is  controlled  not  by  the  quantity  of  water 
that  passes,  but  by  the  memory  and  hand  of  a  human  operator.  Cur- 
rent reversal  automatically  controlled  by  water  volume  is  the  inven- 
tion, and  as  the  defendants  do  not  employ  this  control,  we  think  they 
do  not  infringe. 

With  respect  to  the  delay  in  opening  the  electric  switch  and  break- 
ing the  current  after  the  waterflow  has  ceased,  disclosed  in  the  re- 
maining method  and  apparatus  patents,  the  patentee  very  clearly 
claims  as  an  element  of  his  invention  that  during  this  period  of  time 
electrolytic  action  is  continued  on  the  arrested  water.  "The  method 
of  purifying  liquids  consisting  in  causing  the  liquid  to  flow  between 
electrodes  containing  aluminum  and  there  subjecting  the  same  to 
the'  action  of  an  electric  current  and  breaking  the  electric  current 
when  starting  and  stopping  the  flow  oi  liquid  and  in  a  manner  to  . 
maintain  the  current  flow  appreciably  longer  than  the  liquid  flow" 
is  the  language  of  a  typical  clainx  In  a  word,  the  lag  is,  as  appears 
by  the  specification,  purposely  made  and  by  appropriate  mechanism 
is  given'  a  function,  measured  by  seconds  (15  to  27).  By  this  func- 
tion the  electrolytic  action  on  the  water  is  allowed  to.  continue  after 
the  flow  of  water  has  stopped,  so  that  when  the  flow  is  resumed,  the 
water  which  initially  leaves  the  pipe  will  have  been  previously  puri- 
fied. In  the  defendants'  apparatus,  between  the  shutting  off  of  the 
water  and  the  breaking  of  the  current,  there  is  a  delay,  a  lapse  of 
time,  or  a  lag,  similarly  measured  by  seconds,  but  reduced  in  number 
from  15  to  27  in  the  plaintiffs'  apparatus  to  from  1  to  3  in  the  de- 
fendants.' No  function  is  claimed  for  this  delay  or  lag,  so  far  as  we 
have  been  shown,  and  none  is  performed  during  this  very  brief  period, 
so  far  as  we  can  conjecture  from  the  teachings  of  the  art  set  out  in 
the  briefs  and  elaborated  in  the  argument.  This  delay,  it  is  testified 
— and  it  so  appears  to  us — ^is  a  mere  unintentional  and  functionless 
incident  which  is  as  nearly  instantaneous  as  mechanism  involving  the 
shutting  off  of  the  current  by  a  snap  switch  will  permit.  Were  the 
break  in  the  current  actually  instantaneous  with  the  break  in  the 
waterflow,  there  would  be  no  lag,  and  hence  no  infringement.  If 
the  lag  of  one  second,  or  of  one  and  one-half  seconds,  in  the  defend- 
ants' apparatus  permits  nothing  to  be  done  different  from  that  which 
would  be  done  in  an  instantaneous  breaking  of  the  current,  then  the 
lag  in  the  defendants'  apparatus  is  functionless,  and,  manifestly,  the 
defendants  do  not  infringe.  As  the  time  delay  in  the  defendants' 
apparatus  appears  to  lack  a  duration  that  suggests  any  function,  and 
being  unable  readily  to  find  in  the  record  evidence  bearing  on  the 
presence  or  absence  of  a  *f unction  in  the  lag  of  the  defendants'  mech- 
anism similar  to  the  function  in  the  lag  of  the  method  and  apparatus 
of  the  patents  in  suit,  we  asked  counsel  to  file  supplemental  briefs 
on  tfie  subject,  for,  manifestly,  if  no  function  was  shown,  no  infringe- 
ment was  proved.  Supplemental  briefs  have  been  filed,  and  it  is  very 
plain,  not  only  from  what  they  show  and  fail  to  show,  but  from  our 
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own  very  careful  search  of  thie  record,  that  there  is  in  the  case  no 
evidence  indicating  even  remotely  that  in  the  lag  of  the  defendants' 
apparatus  there  is  the  function  of  the  lag  in  the  plaintiffs',  nor  is 
there  found  in  the  lag  of  the  defendants'  apparatus  any  element  of 
the  theory  involved  in  the  lag  of  the  invention  of  the  patents.  For 
lack  of  testimony  on  the  subject,  if  for  no  other  reason,  we  find  that 
the  defendants  have  not  infringed* 
The  decree  below  is  aflirmed. 


BUFFALO  FORGE  CO.  v.  CITY  OF  BUFFALO  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit.     Decemi)er  11,  1918.) 

No.  M. 

1.  Patents  ^=s>328 — Anticipation   ob  Avpbozimation — ^Heating  and   Hu- 

KiDiFTiMa  Air. 

Neither  anticipation  of,  nor  close  approximation  to,  plaintiff's  method 
of  heating  and  humidifying  air,  covered  by  Carrier  patent.  No.  854,270, 
claims  1,  3,  5,  6,  and  7,  held  discoverable  In  the  prior  art 

2.  Patents  ^=»119— -Claims  Covebing  Method  and  Apparatus— Denial  in 

Part. 

'  If  Patent  Office  had  granted  claims  both  for  a  method  of  heating  and 
humidifying  air  and  aw>aratus  to  conduct  the  method,  that  fact  would 
not  have  vitiated  the  patent,  and,  conversely,  no  more  does  the  fact  that 
it  refused  so  to  do,  in  the  same  patent  at  all  events. 

3.  Patents  ^=s>328 — ^Method  op  Heating  and  Humidifying  Aib — ^Infbinge- 

ment. 

Carrier  patent,  No.  854,270,  covering  a  method  of  heating  and  humidify- 
ing air,  held  infringed  by  the  heating  and  humidifying  apparatus  of 
schools  erected  by  defendant  company  in  defendant  dty. 

4.  Patents  ^=:»157(2) — Constbuction — First  Co-obdination  of  Pbocess. 

Where  an  inventor  was  the  first  to  co-ordinate  and  disclose  a  series  of 
operations  constituting  a  method  to  heat  and  humidify  air,  and  air 
moistened  by  such  method  was  a  successful  novelty,  his  patent  is  entitled 
to  benevolent  construction* 

6.  Patents  ^=s>328— Mechanical  Process — Method  of  Heating  and  Humid- 
UTiNG  Air. 

Method  of  heating  and  humidifying  air  covered  by  Carrier  patent  No. 
854,270,  claims  1,  3,  5,  6,  and  7,  a  process  involving  only  mechanical  and 
not  chemical  operations,  held  a  patentable  and  meritorious  mechanical 
process. 

6.  Patents  ^=»7 — ^Processes. 

That  the  means,  and  the  only  means,  of  applying  the  process,  are 
strictly  mechanical,  is  of  no  moment,  so  far  as  patentability  of  the  pro- 
cess is  concerned ;  but  if  the  process,  when  distinguished  from  the  means 
of  performing  it.  Is  new,  useful,  and  intellectually  rises  to  the  dignity  of 
invention,  it  is  patentable,  if  it  falls  within  the  meaning  of  the  word  "art" 
as  used  in  the  statute. 

^B»For  other  caMe  sm  lAine  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Digeats  A  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  EHstrict  of  New  York. 

Suit  by  the  Buffalo  Forge  Company  against  the  City  of  Buffalo 
and  Thomas  &  Smith,  Incorporated.  From  decree  for  complainant, 
defendants  appeal.    Affirmed. 

Action  is  on  claims  1,  3y  5,  6,  and  7  of  patent  to  WilUs  M.  Carrier  No.  854,270, 
granted  May  21,  1907,  for  a  "method  of  heating  and  hmnidlfying  air." 

The  patentee's  stated  purpose  is  to  automatically  regulate  the  temperature 
and  humidity  of  fresh  air  especially  in  textile  mills,  and  to  do  so  ^'regardless 
of  external  atmospheric  conditions  within  limits,"  by  introducing  "into  the 
air,  water  at  properly  regulated  temperatures  below  the  boiling  point" 

Tlie  specification,  whic^  remained  substantially  unchanged  through  Patent 
Oflace  criticism,  consists  of  two  easUy  separable  parts:  (1)  A  description  in 
general  terms  of  the  process;  and  (2)  an  explanation  of  how  the  apparatus 
embodying  the  process  and  shown  in  the  patent  drawings  should  and  would 
function.  On  this  disclosure  Carrier  originally  rested  both  method  and  ap- 
paratus claims.  The  latter  he  was  ordered  to  make  the  subject  of  a  separate 
application.  This  patent  accordingly  issued  on  the  method  claims  only,  and 
whether  Carrier  ever  sought  or  obtained  a  patent  on  his  disclosed  apparatus 
is  not  shown  by  this  record. 

The  patentee's  description  of  his  process  is  as  follows: 

"In  carrying  out  the  method  forming  the  subject-matter  of  this  inyentlon, 
warm  or  hot  water  at  a  temperature  above  that  of  the  air  and  below  the 
boiling  point  is  intimately  mixed  with  a  current  of  air,  preferably  by  dis- 
charging the  water  Into  the  air  in  a  very  fine  spray  or  mist  The  water  raises 
the  temperature  of  the  air,  which  wlU  therefore  vaporize  and  assimilate  an 
amount  of  the  water  depending  upon  the  rise  in  temperature  of  the  air  so  that 
its  humidity  is  increased.  A  thermostat  subject  to  the  influence  of  the  heated 
and  humidified  air  controls  means  in  the  water  supply  system,  whereby  the 
water  Is  maintained  at  the  proper  temperature  to  raise  the  temperature  ofi 
the  air  to  the  degree  required  for  the  air  to  become  saturated  with  an  amount 
of  vapor  sufficient  to  give  the  desired  absolute  humidity  to  the  air  when  raised 
to  the  temperature  at  whidi  It  is  to  be  utilized.  The  free  water  is  separated 
from  the  air  current  and  is  preferably  collected,  reheated  and  returned  in 
the  form  of  spray  to  the  air,  the  same  water  with  such  additional  amount 
as  is  necessary  to  maintain  a  constant  volume  of  water  being  thus  repeatedly 
circulated  and  used.  Incidentally  the  air  is  thoroughly  washed  and  deansed, 
as  the  water  sprayed  into  the  ^.ir  collects  the  solid  particles  of  dust  and  for- 
eign matter,  which  adhere  to  the  free  particles  of  water  and  are  separated 
with  the  latter  from  the  air." 

Of  the  daims  in  suit  the  first  is  most  general,  and  is  as  follows: 

"1.  The  herein  described  method  of  humidifying  air,  consisting  In  causing 
an  intimate  contact  of  the  air  ^ith  water  heated  to  a  temperature  above  that 
of  the  air  and  below  the  boiling  point,  and  automatically  regulating  the 
temperature  of  the  water  to  maintain  a  practically  constant  temperature  of 
the  air,  substantially  as  set  forth." 

The  infringement  alleged  is  embodied  in  the  humidifying  apparatus  which 
is  a  partj  of  the  heating  plants  of  two  public  schools  in  the  city  of  Bufl^o. 
These  plants  having  been  supplied  to  the  city  by  the  intervening  defendants, 
they  have  assumed  the  burden  of  defense. 

The  District  Court  after  overruling  several  defenses  (some  not  now  in- 
sisted on)  found  the  patent  valid  and  infringed;  whereupon  defendants  took 
this  appeal,  urging  in  this  court: 

(1)  Claims  in  suit  are  invalid  on  patents  of  the  prior  art;   but 

(2)  If  invention  is  disclosed  It  must  reside  only  in  the  apparatus,  whldi  is 
not  covered  by  this  patent;   but  further 

(3)  Assuming  validity,  infringement  is  not  proved;  but  through  all  these 
contentions  runs  appellants'  principal  point  viz.: 

(4)  Carrier's  method  or  process  is  nothing  more  than  a  description  of  the 
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functioning  or  operation  of  the  apparatus  he  discloses,  and  it  is  therefore 
unpatentable. 

WaUam  N.  Cronawell,  Lewis  T.  Greist,  and  Franklin  M.  Warden, 
all  of  Chicago,  111.  (John  Taylor  Booz,  of  Chicago,  111.,  and  William 
S.  Rann  and  Frederick  C.  Rupp,  both  of  Buffalo,  N.  Y.,  of  counsel), 
for  appellants. 

Wilhelm  &  Parker,  of  Buffalo,  N.  Y.  (Arthur  E.  Parsons,  of  Syr- 
apuse,  N.  Y.,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
Study  of  Carrier's  plan  of  operation  (without  naming  it  as  a  process 
or  method)  clearly  differentiates  the  prior  art  relied  on  by  defend- 
ants.^ In  the  patentee's  practice,  air  tempered  (i.  e.,  warmed  if  nec- 
essary) to  40''-45®  F.  is  drawn  from  without  a  building  into  a  spray- 
ing chamber,  and  there  saturated  (i.  e.,  loaded  with  all  the  humidity 
it  can  carry)  with  or  by  means  of  water  warm  enough  to  raise  the 
temperature  to  approximately  60®  F.  It  then  passes  over  or  through 
an  apparatus,  usually  of  baffle-plates,  which  removes  the  free  water 
particles  carried  by  the  air,  and  then  passes  a  thermostat  of  predeter- 
mined range,  by  means  of  which  if  the  temperature  falls  below  an 
approximate  60®  water  of  greater  heat  is  provided,  while  a  rise  above 
said  temperature  will  by  thermostatic  actuation  cut  off  the  hot  water. 
By  entirely  separate  heaters,  the  saturated  air  is  further  warmed  (to 
say  70®  F.)  before  passing  into  the  room  for  which  it  is  destined ;  such 
rise  in  temperature  expands  the  air,  and  leaves  any  given  cubic  unit 
thereof  with  the  prearranged  relative  humidity — ^because  the  vapor 
of  saturation  or  dewpoint  is  distributed  throughout  whatever  is  the 
increased  volume  of  a  cubic  unit  of  air  saturated  at  (say)  60®  F.,  and 
heated  to  (say)  70®  F. 

Thus  what  Carrier  automatically  controls  is  the  temperature  of  sat- 
uration, upon  which  can  be  predicated  with  reasonable  accuracy  (i. 
e.,  "within  limits")  the  relative  humidity  of  the  air  supplied  to  the 
room  of  destination.  In  so  far  as  the  few  prior  patents  relate  to  any- 
thing more  than  machines  for  spraying  or  washing  air,  they  depend 
on  hygrometric  control  of  and  through  humidity,  not  on  thermostatic 
control  through  the  temperature  at  which  saturation  is  effected ;  much 
less  is  there  any  prior  showing  of  using  a  rise  of  temperature  above 
that  of  saturation,  to  effect  the  desired  relation  of  absolute  and  rela- 
tive humidities.  We  agree  with  the  court  below  that  neither  antici- 
pation, nor  close  approximation,  is  discoverable  in  the  prior  art,  so 
far  as  shown  in  this  record. 

[2]  2.  Whether  Carrier's  disclosed  apparatus  reveals  invention 
is  a  question  not  before  us — and  immaterial.  If  the  office  had  grant- 
ed claims  for  both  method  and  apparatus,  that  fact  would  not  have  vi- 

1  Bradford  222,284;  Huck  476,274;  Carrier  808,8^;  Cramer  813,083; 
Cramer  821,989.  ' 
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tiated  the  patent  (Steinmetz  v.  Allen,  192  U.  S.  543,  24  Sup.  Ct.  416, 
48  ly.  Ed.  555),  and,  conversely,  no  more  does  the  fact  that  it  refused 
so  to  do,  in-  the  same  patent  at  all  events.  Carrier  had  much  the 
same  experience  in  the  office  as  the  patentee  in  Jackson  v.  Birming- 
ham, etc.,  Co.,  79  Fed.  at  page  805,  25  C.  C.  A.  196,  whose  patent  we 
sustained.  No  process  patent  is  in  theory  either  helped  or  harmed 
by  the  excellence  or  worthlessness  of  the  disclosed  apparatus  by  which 
it  is  illustrated.    . 

[3]  3.  As  for  infringement,  it  is  uncontradicted  that  the  heating 
and  humidifying  apparatus  of  these  BuiFalo  schools  was  erected  in 
accordance  with  specifications,  which  in  our  opinion  might  have  been 
taken  from  Carrier's  application.  We  think  it  proven  that  defendants' 
device  operates  on  exactly  the  principle  above  summarized,  and  that, 
on  every  material  point  of  difference  asserted  by  defendants,  the  evi- 
dence in  rebuttal  is  destructive.  This  question  of  fact  is  sufficiently 
elaborated  in  the  opinion  below. 

[4,  5]  4.  It  cannot  be  doubted  that  Carrier  discloses  and  claims  a 
connected  series  of  steps  or  operations  for  accomplishing  a  physical 
result,  and  this  is  often  a  fair  definition  of  what  is  protected  by  a 
good  process  patent.  Furthermore,  he  was  the  first  to  co-ordinate 
and  disclose  this  series  of  operations,  and  while  his  result,  humid- 
ified air,  was  in  a  sense  not  new,  air  moistened  by  that  method  was  a 
successful  novelty.  Therefore  this  patent  is  entitled  to  a  construc- 
tion as  benevolent  as  that  given  by  us  to  the  desiccated  milk  process. 
Merrell,  etc.,  Co.  v.  Powdered  Mtlk  Co.  (D.  C.)  215  Fed.  922,  affirmed 
222  Fed.  911,  138  C.  C.  A.  391. 

We  do  not,  however,  resort  to  construction  in  aid  of  the  claims  in 
suit;  for  assuming  now,  as  proved,  an  intelligible  statement  of  pro- 
cess, novelty,  and  thought  of  the  grade  of  invention,  this  patent  pre- 
sents acutely  the  problem  stated  by  Justice  Brown,  in  declaring  that 
"it  may  be  still  regarded  as  an  open  question  whether  the  patenta- 
bility of  processes  extends  beyond,"  those  involving  "a  chemical  or 
other  similar  elemental  action,"  or  can  cover  those  necessarily  in- 
volving mechanical  operations.* 

This  query  has  been  answered,  with  a  fullness  sufficient  for  the 
purposes  of  this  litigation^  by  Expanded  Metal  Co.  v.  Bradford,  214  U. 
S.  366,  29  Sup.  Ct.  652,  53  L.  Ed.  1034,  holding  that  a  process  involv- 
ing only  mechanical  operations  might  be  within  the  protection  of  the 
statute,*  ^ 

It  is  and  always  was  true  that  the  mere  function  or  effect  of  the 
operation  of  a  machine  is  not  patentable ;  but,  if  a  process  be  claimed 

2  Rlsdoo,  etc.,  Works  v.  Medart,  158  U.  S.  68,  15  Sup.  Ot  745v  39  K  Ed. 
889 ;   Westinghouse  v.  Boyden,  170  U.  S.  537,  18  Sup.  Ct  707,  42  L.  Bd.  1136. 

8  See  comment  on  this  case  in  Macomber's  Fixed  Law  of  Patents  (2d  Ed.) 
p.  1011 ;  and  a  full  discussion  of  the  effect  of  the  Risdon  and  Westlnghouse 
opinions  in  "Patentable  Processes,"  Har\'ard  Law  Review,  vol.  19,  p.  30. 
For  a  good  illustration  of  how  meritorious  processes  were  fitted  to  the  Risdon 
Case,  before  the  Expanded  Metal  decision,  see  Cameron,  etc.,  Co.  t.  Saratoga, 
159  Fed*  at  pageii  462,  463,  86  O.  a  A.  483. 


Digitized  by  VjOOQIC 


BUFFALO  FOBOE  CO.  V.  CITY  OF  BUFFALO  87 

as  a  patentable  art,  the  inquiry  is  vital  whether  the  important  thing 
disclosed  is  the  method  of  procedure,  or  the  particular  means  by  which 
it  shall  or  may  be  practiced.  Expanded  Metal  Case,  214  U.  S.  at 
page  381,  29  Sup.  Ct.  652,  S3  L.  Ed.  1034. 

If  it  is  not  reasonably  possible  to  separate  the  alleged  process  from 
the  disclosed  means,  the  former  can  hardly  be  more  than  the  function 
(or  at  least  a  function)  of  the  latter.  This  is  no  more  than  applying 
the  doctrine  of  Leeds  v.  Victor,  etc.,  Co.,  213  U.  S.  at  page  318,  29 
Sup.  Ct.  at  page  500,  53  L.  Ed.  805 : 

*'A  process  and  an  apparatus  by  which  it  is  performed  are  distinct  things. 
They  may  be  found  in  one  patent ;  they  may  be  made  the  subject  of  different 
patents," 

If  such  difference  cannot  bo  discovered,  they  cannot  be  two  things ; 
therefore  they  must  be  one  thing,  i.  e.,  one  invention,  and  that  one 
is  usually  the  means. 

[8]  But  that  the  means,  and  the  only  means  of  applying  the  process, 
are  strictly  mechanical,  is  a  matter  of  no  moment,  so  far  as  patent- 
ability is  concerned.  If  the  process,  when  distinguished  from  the 
means  of  performing  it,  is  new,  useful,  and  intellectually  rises  to  the 
dignity  of  invention,  it  is  patentable — if  it  falls  within  the  meaning 
of  the  word  "art"  as  used  in  the  statute. 

The  patent  in  suit  responds  to  these  tests,  and  this  litigation  affords 
an  excellent  illustration  of  their  propriety.  If  Carrier  had  and  were 
suing  on  a  patent  for  the  apparatus  pictured  and  described  in  his 
specification,  it  is  very  doubtful  whether  the  humidifying  plants  of 
these  Buffalo  schools  would  infringe;  mechanically  there  is  but  little 
similarity.  But  the  series  of  steps  by  which  "within  limits"  dry  cold 
air  is  transformed  into  an  automatically  steady  stream  of  humid 
warm  air  are,  in  our  judgment  and  that  of  the  trial  court,  identical. 
Where  this  is  the  case,  it  is  plain  that  means  and  process  are  sepa- 
rable, and  the  important  thing  is  the  process. 

For  the  foregoing  reasons,  we  agree  that  Carrier's  is  a  patentable 
and  meritorious  mechanical  process,  and  direct  that  the  decree  ap- 
pealed from  be  affirmed,  with  costs. 
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VULGAN  SOOT  GUSANEB  00.  T.  AMOSKBAG  MFG.  CO.  et  al. 

(Circnlt  Court  of  Appeals,  First  Circuit    November  6  and  December  24,  1918.) 

Na  1356. 

1.  Patents  ^=5>297(2) — Suit  fob  Infmngemint — ^PBEuiaNABT  Injunction. 

It  is  within  the  discretion  of  the  court  to  deny  a  preliminary  injunc- 
tion In  an  Infringement  suit,  although  the  validity  of  the  patent  has  been 
previously  adjudicated. 

2.  Patents  <S=»328 — ^VALinrrT  anu  Infringement — Boileb  Flue  Cleaneb. 

Order  denying  a  preliminary  injunction  against  infringement  of  the 
Elchelberg  and  Hibuer  patent,  No.  855,563,  for  a  boiler  flue  cleaner,  af- 
firmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Suit  in  equity  by  the  Vulcan  Soot  Cleaner  Company  against  the 
Amoskeag  Manufacturing  Company  and  others.  Complainsi^nt  ap- 
peals from  order  denying  preliminary  injunction.  Appeal  dismissed^ 
and  case  remanded. 

Thomas  A.  Connolly  and  Joseph  B.  Connolly,  both  of  Washington^ 
D.  C.  (Connolly  Bros.,  of  Washington,  D.  C,  on  the  brief),  for  appel- 
lant. 

Nathan  Heard,  of  Boston,  Mass.,  for  appellees. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BROWN,  District  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  denying  a  petition  for  preliminary  injunction  against 
infringement  of  letters  patent  No.  855,563,  June  4,  1907,  to  Eichel- 
berger  &  Hihner,  assignors  to  appellant,  for  boiler  flue  cleaner. 

The  patent  was  held  valid  by  the  District  Court  for  the  Southern 
Division  of  the  Eastern  District  of  Michigan,  as  appears  by  its  opinion 
printed  in  Vulcan  Soot  Cleaner  Co.  v.  Diamond  Power  Specialty  Co.^ 
237  Fed.  818,  151  C.  C.  A.  60. 

[1]  One  of  the  grounds  assigned  by  the  District  Court  for  its  re- 
fusal of  a  preliminary  injunction  is  that  the  validity  of  the  patent  is 
at  issue.    The  appellant  upon  its  brief  contends : 

"In  the  case  of  an  adjudicated  patent,  tbere  Is  before  the  court  the  decree 
of  a  court  which  establishes  the  fact  of  the  patent's  validity,  not  only  against 
the  original  defendant  and  his  privies,  but  as  against  the  world,  and  such  de- 
cree Is  entitled  to  the  same  respect  and  consideration  as  It  has  In  the  court 
entering  It,  and  where  application  Is  made  In  another  court  for  a  preliminary 
Injunction,  such  court  has  no  discretion,  hut  is  hound  to  grant  it** 

With  this  statement  we  cannot  agree. 

While  it  is  a  rule  of  comity,  convenience,  and  expediency  that  defer- 
ence shall  be  paid  to  the  judgment  of  a  co-ordinate  tribunal  sustainmg 

^s»For  other  casea  sm  lame  topic  ft  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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the  validity  of  a  patent,  its  obligation  is  not  imperative.  "If  it  were, 
the  indiscreet  action  of  one  court  might  become  a  precedent,  increasing 
in  weight  with  each  successive  adjudication,  until  the  whole  country 
"was  tied  down  to  an  unsound  principle."  Mast,  Foos  &  Co.  v.  Stover 
Mfg.  Co.,  177  U.  S.  485,  488,  489,  20  Sup.  Ct.  708,  710  (44  L.  Ed. 
856).  It  is  the  primary  duty  of  every  court  to  dispose  of  cases  ac- 
cording to  the  law  and  facts,  and  this  requires  that  upon  an  applica- 
tion for  the  extraordinary  remedy  of  a  preliminary  injunction  a  de- 
fendant shall  have  the  right  to  ask  for  the  independent  judgment  of 
the  court  upon  a  defense  of  invalidity.  "It  is  only  in  cases  where,  in 
his  [the  judge's]  own  mind,  there  may  be  a  doubt  as  to  the  soundness 
of  his  views  that  comity  comes  in  play  and  suggests  a  uniformity  of 
ruling  to  avoid  confusion,  imtil  a  higher  court  has  settled  the  law." 

The  extent  to  which  patent  questions  already  adjudicated  inter  alios 
will  be  reconsidered  on  petition  for  preliminary  injunction  must  de- 
pend largely  upon  judicial  discretion  exercised  according  to  the  nature 
and  complexity  of  the  case,  as  well  as  according  to  the  exigency  of  the 
situation. 

The  record  of  a  judgment  sustaining  a  patent  in  litigation  with 
others  gives  rise  to  a  presumption  of  validity,  but  does  not  preclude 
an  examination  of  the  grounds  upon  which  the  judgment  was  ren- 
dered, nor  the  right  of  a  defendant  to  contend  that  such  judgment  is 
wrong  in  fact  or  in  law.  While  a  defendant  may  have  to  overcome 
the  presumption  that  a  judgment  was  right,  it  is  in  no  sense  binding 
upon  him.    It  is  argument  from  an  authority  which  he  may  question. 

[2]  In  the  present  case  the  defendant  contends  that  the  patent  in 
suit  is  invalid  because  anticipated  by  other  structures  applied  to  hor- 
izontal boilers,  and  that  the  limitation  of  the  claims  to  soot  cleaners 
applied  to  vertical  boilers  does  not  avoid  anticipation.  Ordinarily  a 
mere  change  in  the  location  of  parts  co-operating  in  the  same  .way 
does  not-^onstitute  invention,  and  it  is  hot  apparent  that  the  applica- 
tion of  plaintiff's  soot-cleaning  device  to  a  vertical  boiler  was  sub- 
stantially different  from  its  application  to  a  horizontal  boiler.  In  fact, 
upon  pages  125-127  of  the  record  are  illustrations  from  plaintiff's  cat- 
alogue showing  its  soot-cleaner  applied  to  both  horizontal  and  ver- 
tical boilers. 

In  the  opinion  of  the  District  Court  for  the  Southern  Division  of  the 
Eastern  District  of  Michigan,  printed  in  237  Fed.  818,  151  C.  C.  A.  60, 
it  was  said  of  the  prior  art  cited : 

'•Nowhere  In  the  art,  however,  is  shown  a  blower,  either  of  the  multiple 
.let  or  5:tnsr1e  Jet  type,  mounted  on  a  vertical  flue  boUer  to  discbarge  into  the 
ontlet  enda** 

So  far  as  we  are  able  to  ascertain  from  this  opinion,  the  prior  art 
was  held  nonanticipatory  because  it  did  not  disclose  a  blower  mounted 
upon  a  vertical  flue  boiler  as  distinguished  from  a  horizontal  flue  boiler. 

The  Prescott  patent,  No.  838,8^,  is  referred  to  as  showing  a  rota- 
table  arm  discharging  into  the  outlet  ends  of  horizontal  flues  against 
the  draft. 
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The  Alexander  patent.  No.  848,082,  also  is  the  same  in  principle 
of  operation. 

In  view  of  the  fact  that  the  opinion  in  the  former  case  fails  to  show 
that  the  limitation  to  vertical  boilers  was  sufficient  to  avoid  the  defense 
of  anticipation  by  horizontal  constructions,  we  are  of  the  opinion  that 
although  the  District  Court  did  not  assign  that  as  a  ground  of  deci- 
sion it  would  have  been  a  sufficient  reason  for  refusing  to  regard  the 
validity  of  the  patent  as  established  on  a  motion  for  preliminary  in- 
junction, and  the  result  reached  being  right,  there  is  no  occasion  for 
our  considering  the  grounds  on  which  the  motion  was  denied. 

The  defendant  urges  that  the  distinction  between  vertical  and  hori- 
zontal boilers  is  so  obviously  without  merit,  and  that  as  every  feature 
of  the  plaintiff's  device  appears  in  structures  having  horizontal  tubes, 
we  should  apply  the  decision  in  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
177  U.  S.  485,  495,  20  Sup.  Ct.  708,  44  L.  Ed.  856,  and  dismiss  the 
bill.  See,  also,  Denver  v.  New  York  Trust  Co.,  229  U.  S.  123,  136,  33 
Sup.  Ct.  657,  57  L.Ed.  1101. 

Were  the  case  before  us  upon  a  final  record  presenting  no  more  than 
the  present  record,  we  should  feel  compelled  to  hold  that  the  patent  is 
anticipated  by  the  prior  art  structures  using  horizontal  tubes,  and  did 
not  involve  patentable  novelty. 

We  are  of  the  opinion  that  the  appeal  must  be  dismissed  with  costs 
to  the  appellee. 

We  are  further  of  the  opinion  that,  unless  suggestion  is  made  with- 
in 10  days  that  plaintiff  desires  to  present  in  the  District  Court  further 
and  specified  proofs  to  meet  our  present  findings,  our  order  should 
also  direct  the  District  Court  to  enter  a  final  decree  dismissing  the  bill, 
with  costs  to  the  defendant. 

PER  CURIAM.  Upon  consideration  of  appellant's  suggeflion  that 
it  desires  to  present  in  the  District  Court  further  proofs  to  meet  the 
findings  in  our  opinion,  we  are  of  the  opinion  that  we  should  not  direct 
the  District  Court  to  dismiss  the  bill,  but  that  questions  of  the  rel- 
evancy, weight,  or  sufficiency  of  the  proofs  suggested  should  be  passed 
upon  by  that  court  in  ordinary  course. 

The  appeal  is  dismissed,  with  costs  to  the  appellees,  and  the  case  is 
remanded  to  the  District  Court  for  further  proceedings  in  accordance 
with  law. 
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OBOPP  ▼.  REED. 

(Circuit  Conrt  of  Appeals,  SeveDth  Qtrcoit.    November  22,  1918.) 

No.  25M. 

Patents  ^=»328 — ^Infbingembnt — Ck>NCBETE  Mixeb. 

The  Reed  patent.  No.  939,629,  for  concrete  mixer,  claim  1,  held  in- 
fringed by  a  new  machine  made  by  defendant  after  decree  adjudging  in- 
fringement by  prior  structures.    Claims  2  and  4  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Matthew  Howard  Reed  against  Andrew  J.  Cropp. 
From  a  decree  adjudging  him  in  contempt,  defendant  appeals.  Mod- 
ified and  affirmed. 

William  N.  Cromwell,  of  Chicago,  111.,  for  appellant. 
George  L.  Wilkinson,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  AI<SCHULER,  and  EVANS,  Circuit  Judgfes. 

EVAN  A.  EVANS,  Circuit  Judge.  Pursuant  to  an  opinion  of  this 
court  (see  225  Fed.  764,  141  C.  C.  A.  90)  a  decree  was  entered  hold- 
ing claims  1,  2,  and  4  of  patent  to  Reed,  No.  939,629,  valid.  Full  dis- 
cussion of  the  patent  there  appears. 

After  the  decree  was  thus  entered,  appellant  made  other  machines, 
resulting  in  this  motion  to  punish  him  for  contempt.  Upon  the  hear- 
ing he  was  found  guilty  of  contempt. 

Appellant  claims  that  the  machine,  the  manufacture  of  which  is 
alleged  to  constitute  a  violation  of  the  decree  aforementioned,  does 
not  in  fact  infringe  claims  1,  2,  or  4  of  the  patent.  More  precisely 
stated,  appellant  contends  that  claim  1  o{  the  patent  in  suit  should  he 
restricted  to  a  spring  mechanism  comprising  a  single  spring  and  arc- 
shaped  link.  While  conceding  that,  read  literally;  claim  1  is  not  so 
limited,  appellant  urges  that  to  sustain  its  validity  this  court  in  its 
former  opinion  referred  to  and  differentiated  the  McKelvey  and  Abel 
patent  by  construing  the  element : 

"Having  an  operating  lever,  and  spring  mechanism  connected  with  the 
dram  and  lever  adapted  to  positively  hold  the  lever,  shaft,  and  deflecting  ele- 
ment when  thrown  to  the  limit  of  movement  in  either  direction,  substantially 
as  set  forth" 

— in  such  manner  as  to  call  for  a  particular  mechanism  such  as  was 
disclosed  in  drawings  of  the  patent.  With  this  contention  we  cannot 
agree.    The  opinion  reads: 

"If  successful  challenge  of  validity  depended  upon  the  inventor's  selection 
of  spring  mechanisms  found  in  other  arts,  e.  g.,  those  used  for  closing  rain- 
water pipes,  door  hinges,  cabinet  file  covers,  box  covers,  mowing  machines. 
the  proofs  here  would  sustain  the  decree.    But  if  notice  be  taken  of  the  state 
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of  the  particular  art  involved,  of  the  endeavors  of  others  therein,  or  the  ad- 
vance made  by  the  patented  mechanism  in  suit,  its  conceded  utility  and  effi- 
ciency in  promoting  expedition  and  economy  in  operation,  we  believe  a  differ- 
ent view  must  be  entertained." 

In  other  words,  it  was  the  use  of  a  spring  as  an  element  in  a  com- 
bination producing  the  result  and  reducing  the  amount  of  labor  re- 
quired to  secure  it,  that  furnished  the  reasons  for  the  conclusions 
which  the  court  reached.    We  quote  further : 

"In  view  of  the  obvious  and  beneficially  new  result  accomplished  by  Reed, 
the  suggestion  that  Ransome  did  not  'detail  a  spring  or  yielding  mechanism 
because  he  ♦  *  *  knew  that  any  mechanic  having  any  skill  in  the  art 
would  understand  how  to  put  in  a  spring  handle,  or  a  spring  dog,  on  to  hold 
the  handle  in  adjusted  position,*  *  *  *  serve,  not  to  detract  from  Heed's 
disclosure,  but  rather  as  criticisms  of  his  predecessors  in  the  art." 

It  is  unnecessary  to  describe  in  detail  appellant's  structure.  Adopt- 
ing the  views  quoted  above,  and  construing  this  element  in  this  com- 
bination'as  we  do,  infringement  clearly  appears. 

Appellee  was  not  restricted  to  the  particular  kind  or  form  of  a  spring 
mechanism  disclosed  in  the  drawings  of  the  patent.  One  element  of 
the  combination  was  a  spring  mechanism — not  necessarily  the  spring 
mechanism  shown  in  the  drawings — and  this  element  as  one  of  a  com- 
bination must  be  given  a  fair  construction.  On  the  strength  of  the 
former  opinion,  and  upon  our  present  study  of  the  patent,  we  con- 
clude this  claim  should  be  construed  so  as  to  cover  appellant's  struc- 
ture. 

As  to  claims  2  and  4,  both  narrower  claims,  we  are  satisfied  that  no 
infringement  is  disclosed  by  appellant's  machine.  By  providing  spe- 
cifically for  "the  drum  having  an  arc-shaped  terminal  engaging  the 
lever  *  *  * "  appellee  secured  a  very  narrow  claim.  Both  are 
obviously  narrower  than  claim  1,  but  they  furnish  added  reasons  for 
the  construction  given  to  the  first  claim. 

The  decree  of  the  court  is  modified,  by  limiting  the  finding  of  in- 
fringement to  claim  1  of  the  patent.  As  modified,  it  is  affirmed.  Ap- 
pellee to  recover  his  costs  in  this  court. 
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MARTIN  V.  NEW  TRINIDAD  LAKE  ASPHAI/T  (X).,  liimlted. 
(District  Court,   D..New  Jersey.     January  2,   1919.) 

1.  Patents  ^=s>129 — ^License  Coittbagt — Suit  fob  Royalties — Estoppel. 

A  licensee  under  an  apparently  valid  patent,  when  sued  for  royalties, 
may  not  set  up  its  inralidity  as  a  defense,  unless  prior  to  the  period  for 
which  royalties  are  claimed  he  gave  the  licensor  such  unequivocal  no- 
tice bf  repudiation  as  would  render  him  liable  for  infringement  thereafter 
if  the  patent  is  held  valid. 

2.  Patents  ^==>212(1) — ^License  Conteact — Constbuction. 

In  the  absence  of  an  agreement  by  the  licensor,  in  a  contract  granting 
a  license  under  a  patent  to  protect  the  licensee  from  infringements  by 
others  he  is  under  no  obligation  to  do  so. 

At  Law.  Action  by  William  D.  Martin  against  the  New  Trinidad 
Lake  Asphalt  Company,  Limited.  On  motion  to  strike  out  parts  of 
answer.    Motion  granted. 

Condict,  Condict  &  Boardman,  of  Jersey  City,  N.  J.,  and  Henry  B. 
Johnson,  of  New  York  City,  for  plaintiflF. 

Edwin  F.  Smith,  of  Jersey  City,  N.  J.,  and  L.  Laflin  Kellogg,  of  New 
York  City,  for  defendant. 

HAIGHT,  District  Judge.  Although  the  notice  of  the  motion  is 
addressed  to  the  whole  of  defendant's  second  amended  answer,  I 
have  considered  that  the  motion  is  really  to  strike  out  only  the  sev- 
enth and  eighth  separate  defenses,  both  because  they  were  the  only 
parts  of  the  answer  which  were  referred  on  the  argument,  and  be- 
cause a  reply  and  a  rejoinder  have  been  filed  to  the  other  parts.  In 
the  seventh  defense  it  is  alleged  that  the  patented  processes,  which 
were  the  subject-matter  of  the  contract  sued  on,  and  of  which  the 
defendant  was  to  have  the  exclusive  use,  were,  subsequent  to  the 
making  of  the  contract,  used  generally  by  others,  whereby  the  defend- 
ant was  deprived  of  the  profits  which  it  would  otherwise  have  made, 
had  such  general  use  not  been  permitted;  that  it  called  upon  the 
plaintiff  to  protect  the  defendant  "in  its  right  to  exclusive  use,"  but 
that  the  plaintiflF  failed  to  do  so;  that  thereupon  the  defendant  re- 
pudiated "all  obligations  under  said  contract  and  stood  out  from  un- 
der the  protection  thereof,  and  refused  to  pay  the  royalties  provided 
for  therein,  and  so  duly  notified  the  plaintiff."  In  the  eighth  defense 
it  is  alleged  that  patents  were  invalid ;  that  by  reason  thereof  it  re- 
pudiated all  obligations  under  the  contract,  etc.,  and  so  duly  notified 
the  plaintiff.  The  notice  of  repudiation  referred  to  in  each  defense 
is  that  alleged  to  be  contained  in  the  answer  interposed  by  the  present 
defendant  in  the  suit  instituted  against  it  by  the  present  plaintiff,  in 
the  Supreme  Court  of  the  State  of  New  York  based  on  the  same  con- 
tract as  is  this  suit,  which  action  will  hereafter  be  referred  to,  as  it 
has  been  by  counsel,  as  action  No.  1. 

[1]  The  controlling  question  which  is  applicable  to  both  defenses 
is  whether  that  notice  was  sufficient.  So  far  as  the  eighth  defense  is 
concerned,  the  rule  pertinent  to  the  question  thus  presented,  which 
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may  be  deduced  from  the  reported  decisions  and  which  is  supported 
by  reason,  is  this :  A  licensee  under  a  license  agreement,  such  as  that 
upon  which  this  suit  is  based,  when  sued  for  royalites  payable  un- 
der the  agreement,  where  the  patent  which  is  the  subject-matter  of 
the  license,  is  apparently  valid  and  in  force  (where  it  has  not  been  de- 
clared invalid  by  a  court  of  competent  jurisdiction  or  revoked  by  the 
Patent  Office  before  the  royalties  have  accrued),  may  not  set  up  the 
supposed  invalidity  of  the  patent  and  the  consequent  failure  of  con- 
sideration of  the  agreement,  unless,  prior  to  the  period  for  which  the 
royalties  are  sought  to  be  recovered,  he  has  given  to  the  licensor  a 
distinct,  definite,  and  unequivocal  notice  to  the  effect  that  he  no  lon- 
ger recognizes  the  binding  force  of  the  agreement,  and  that  he  will 
thereafter  manufacture  or  use  the  article  covered  by  the  patent  under 
a  claim  of  right,  founded  upon  the  alleged  invalidity  of  the  patent, 
and  in  hostility  to  and  defiance  of  the  authority  of  the  patent  and  the 
license,  so  that  the  licensor  can  thereafter  proceed  against  him  for  an 
infringement  of  the  patent,  if  he  choose  so  to  do.  Lawes  v.  Purser, 
6  Ellis  &  Blackburn,  930;  Martin  v.  New  Trinidad  Lake  Asphalt 
Co.,  Ltd.,  182  App.  Div.  719,  170  N.  Y.  ^upp.  234  (App.  Div.,  1st 
Dept.  N.  Y.  Sup.  Ct.) ;  Skinner  v.  Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.,  140  N.  Y.  217,  35  N.  E.  491,  37  Am.  St.  Rep.  540; 
Hyatt  V.  Dale  Tile  Mfg.  Co.,  106  N.  Y.  651,  12  N.  E.  705  (quoted  in 
full  in  125  U.  S.  at  49,  8  Sup.  Ct.  756,  31  L.  Ed.  683 ;  Marston  v. 
Swett,  82  N.  Y.  526;  Skidmore  v.  Fahys  Watch-Case  Co.,  28  App. 
Div.  94,  50  N.  Y.  Supp.  1016  (App.  Div.  N.  Y.  Sup.  Ct,  1st  Dept); 
White  V.  Lee  (C.  C.  Mass.)  3  Fed.  222;  Brown  v.  Lapham  (C.  C. 
S.  D.  N.  Y.)  27  Fed.  79;  Mudgett  v.  Thomas  (C.  C.  S.  D.  Ohio)  55 
Fed.  645,  648;  Holmes,  etc.,  v.  McGill,  108  Fed.  238,  244,  47  C.  C. 
A.  296  (C.  C.  A.  2d  Cir.);  Macon  Knitting  Co.  v.  Leicester  Mills 
Co.,  65  N.  J.  Eq.  139,  152,  55  Atl.  401. 

The  decision  of  Judge  Kirkpatrick  in  this  district,  in  Moore  v.  Na- 
tional Water-Tube  Boiler  Co.  (C.  C.)  84  Fed.  346,  did  not  deal  with 
the  question  of  notice,  because,  apparently,  no  notice  of  repudiation 
had  been  given,  but  it  did  hold,  in  the  absence  of  notice,  that  in  a  suit 
for  royalties  the  licensee  cannot  set  up  the  invalidity  of  the  patent  as 
a  defense.  Lawes  v.  Purser,  supra,  and  Marston  v.  Swett,  82  N.  Y. 
528,  were  cited  as  authorities  for  that  proposition.  See,  also,  Amer- 
ican Street  Car  Advertising  Co.  v.  Jones  (C.  C.  N.  D.  N.  Y.)  122 
Fed.  803,  808. 

While  some  of  the  above-cited  cases  define  the  character  of 
the  necessary  notice  more  definitely  than  do  the  others,  none  differ 
as  to  the  requirement  of  the  notice  or  as  to  the  fact  that  it  must  ab- 
solutely repudiate  the  license  agreement,  and  all  rights  conferred  and 
obligations  imposed  thereby,  so  that  the  licensee  mav  thereafter  be 
treated  as  an  infringer  at  the  option  of  the  licensor.  They  are  there- 
fore all  alike  in  principle.  There  is  every  reason  for  requiring  such 
a  notice  to  be  a  definite  and  unequivocal  repudiation,  for  as  was  said 
in  the  Skinner  Case : 

**The  licensor  is  not  to  be  left  in  a  doubtful  or  uncertain  position.  He  muBt 
not  be  exposed  to  tlie  double  danger  of  being  defeated  in  a  suit  for  infringe- 
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ment  by  a  plea  of  lioeose  never  effectually  or  authoritatively  renounced; 
or,  if  he  sues  for  royalties,  of  being  beaten  because  there  was  merely  an  in- 
fringement, if  anything." 

As  it  is  within  the  power  of  the  licensee  to  make  his  position  clear 
and  definite,  every  consideration  of  justice  requires  that  he,  not  the 
licensor,  should  be  held  accountable  for  his  failure  to  do  so.  It  is 
necessary  therefore  to  examine  the  notice  relied  upon  by  the  defend- 
ants to  support  the  defense  in  question.  The  defendant  having  failed 
to  pay  the  royalties  which  accrued  subsequent  to  January,  1903,  the 
plaintiff,  in  August  of  that  year,  instituted  action  No.  1  against  him 
in  the  Supreme  Court  of  New  York,  to  recover  the  royalties  which  had 
accrued  for  the  first  half  of  the  year  1903,  and  some  sums  claimed  to 
be  due  as  royalties  for  prior  years.  An  amended  answer  was  filed 
in  that  action,  verified  on  August  8,  1904.  The  answer  thus  interposed 
is  the  one  relied  upon  as  notice  of  repudiation  in  this  action.  When 
that  case  came  on  for  trial,  the  court  held  (as  appears  by  the  allega- 
tions of  the  seventh  and  eighth  separate  defenses  in  this  answer) : 

'*That  the  evidence  offered  was  insufficient  to  establish  rescission  or  re- 
pudiation of  the  contract,  and  plaintiff  recovered  Judgment  against  de;fendant 
upon  the  verdict  of  the  jury  for  royalties  under  said  contract,  for  the  first 
six  months  of  1903,  and  certain  prior  royalties." 

This  judgment  was  affirmed  by  the  Appellate  Division  of  the  Su- 
preme Court,  without  opinion  (Martin  v.  New  Trinidad  Lake  As- 
phalt Co.,  Ltd.,  167  App.  Div.  927,  152  N.  Y.  Supp.  1126),  and  by  the 
Court  of  Appeals,  likewise  without  opinion  (Martin  v.  New  Trinidad 
Lake  Asphalt  Co.,  Ltd.,  222  N.  Y.  547,  118  N.  E.  1067).  The  answer 
in  that  suit  was  signed  by  the  attorneys  for  the  defendant  and  veri- 
fied by  one  of  them.  The  pertinent  allegations  thereof,  which  were 
"upon  information  and  belief,"  were  that  the  patents  which  were  the 
subject-matter  of  the  license  agreement  were  invalid  "for  want  of 
invention  and  patentable  novelty,"  and  that  because  thereof,  and  "be- 
cause the  method  of  processes  of  refining  asphalt  referred  to  therein 
were  in  general  use"  by  others  than  the  licensor  and  licensee,  the  de- 
fendant "on  or  about  the  1st  day  of  January,  1903,  ^epudiated  all 
obligation  under  said  contract  and  refused  to  pay  the  royalties  pro- 
vided for  therein,  and  it  has  not  since  said  date  paid  any  royalties 
thereunder,  or  acknowledged  its  liability  to  the  said  Wilkinson  & 
Upham,  or  to  the  plaintiff  therefor."  This,  at  the  best,  was  but  a 
recital,  upon  information  and  belief,  by  attorneys,  retained  to  defend 
a  lawsuit,  of  "past  events"  to  support  the  legal  proposition  which  they 
advanced.  It  was  in  no  sense  a  declaration  of  the  defendant's  "fu- 
ture" intentions,  either  in  respect  to  a  continuance  of  the  use  of  the 
processes  covered  by  the  patent  or  of  the  authority — ^whether  by  vir- 
tue of  the  license  or  of  the  invalidity  of  the  patents — under  which  it 
intended  to  use  them,  if  it  did  so  intend.  I  am  utterly  unable  to  con- 
ceive how  it  could  in  any  sense  be  considered  such  a  definite  and  un- 
equivocal notice  as  is  required  by  the  before-stated  rule.  If  its  al- 
leged repudiation  of  all  obligations  under  the  contract  may  be  consid- 
ered as  tantamount  to  a  renunciation  of  the  protection  of  the  license, 
the  notice  of  the  repudiation  was  nothing  more  than  a  statement  by 
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the  attorneys  as  to  the  reason  why  the  royalties  for  the  period  cov- 
ered by  the  suit  had  not  been  paid.  For  all  that  appears  the  plaintiff 
might  readily  have  understood,  as  the  institution  (rf  the  subsequent 
action  seems  to  show  that  he  did,  that,  if  the  repudiation  referred  to 
in  the  answer  should  not  be  established  or  held  sufficient  to  justify 
the  defendant  in  declining  to  pay  the  royalties,  he  would  thereafter 
pay  them. 

Could  the  plaintiff,  therefore,  on  such  a  notice,  have  safely  assumed 
that  he  could  treat  the  license  agreement  at  an  end  and  sue  the  defend- 
ant as  an  infringer?  I  think  not.  Any  doubt  regarding  the  sufficiency 
of  the  notice  should  be  resolved  against  the  defendant,  because  it  was 
within  its  exclusive  power  to  make  the  notice  definite  and  certain. 
This  conclusion  makes  it  unnecessary  to  consider  any  of  the  other  rea- 
sons advanced  by  the  plantiff  in  support  of  the  motion  to  strike  out 
the  eighth  defense.  It  seems  an  all-sufficient  answer  to  the  defend- 
ant's complaint — that  it  has  been  unable  up  to  this  time  to  have  the 
question  of  the  validity  of  the  patents  determined,  and  has  been  com- 
pelled to  pay  the  royalties  on  what  it  considers  invalid  patents,  pur- 
suant to  a  contract,  which,  because  of  such  alleged  invalidity,  is  with- 
out consideration-^that  it  has  no  one  but  itself  to  blame,  because  it 
failed  to  give  to  the  plaintiff  the  definite  and  unequivocal  notice  of  re- 
pudiation, which  the  law  and  justice  entitled  him  to,  and  which  it 
could  have  given  if  it  had  been  so  disposed.  If  notice  of  repudiation 
is  essential  to  sustain  the  seventh  defense,  as  counsel  for  both  parties 
have  apparently,  and  I  think  correctly,  assumed  (Skidmore  v.  Fahys 
Watch-Case  Co.,  supra),  then  it  dearly  follows  that,  for  the  reasons 
heretofore  advanced,  the  notice  set  forth  in  the  seventh  defense  (which 
is  the  same  as  that  set  up  in  the  eighth  defense)  was  not  sufficient. 
If  the  defendant  was  entitled  to  repudiate  the  contract  because  the 
patented  processes  were  being  used  by  others  subsequent  to  the  date 
of  the  contract,  in  the  absence  of  some  provision  in  the  contract  to 
the  contrary,  it  should,  on  principle,  be  required  to  give  as  explicit 
and  definite  a  notice  of  repudiation  as  where  its  asserted  right  to  re- 
pudiate is  based  on  the  invalidity  of  the  patent.  In  both  cases,  the 
ground  upon  which  it  bases  its  right  to  repudiate  is  a  failure  of  con- 
sideration. On  the  other  hand,  if  the  notice  of  repudiation  is  not  an 
essential  prerequisite  of  repudiation  on  the  ground  of  such  user,  then 
the  striking  out  of  the  seventh  defense  will  not  harm  the  defendant, 
because  the  same  substantive  matters,  with  the  exception  of  the  par- 
ticular notice  alleged  in  the  seventh  defense,  are  set  forth  in  the  first 
defense. 

[2]  But  quite  apart  from  the  question  of  notice,  the  seventh  de- 
fense fails  to  set  up  any  matter  which  would  bar  the  plaintiff's  ac- 
tion. It  at  best  merely  alleges  that  others,  during  certain  years,  sub- 
sequent to  the  4ate  of  the  license  agreement,  were  infringing  the  pat- 
ents, the  exclusive  use  of  which  that  agreement  gave  to  the  defendant 
It  does  not  allege,  however,  that  such  infringements  were  with  the 
plaintiff's  consent  or  license.  The  license  agreement  (a  copy  of  which 
is  annexed  to  the  complaint)  contains  no  provision  that  the  licensor 
would  protect  the  licensee  from  infringements  by  others.    In  the  ab- 
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sence  of  such  a  provision,  there  was  no  obligation  upon  the  part  of 
the  plaintiff  to  do  so.  Martin  v.  New  Trinidad  Lake  Asphalt  Co., 
Ltd.,  182  App.  Div.  719,  170  N.  Y.  Supp.  234;  Skidmore  v.  Pahys 
Watch-Case  Co.,  28  App.  Div.  94,  50  N.  Y.  Supp.  1016,  1020  (App. 
Div.  N.  Y.  Sup.  Ct,  1st  Dept.) ;  National  Rubber  Co.  v.  Boston  Shoe 
Co.  (C.  C.  Mass.)  41  Fed.  48,  50;  McKay  v.  Smith  (C.  C.  Mass.) 
39  Fed.  556. 

The  motion  to  strike  out  the  seventh  and  eighth  defenses  of  the 
second  amended  answer  will  be  accordingly  granted,  with  costs. 


VBVMANN  V.  MORSE>  DBY  DOCK  &  HJSPAIR  CO.,  Ine. 

(DiBtrlct  Court,  B.  D.  New  York.    Deceml)er  18,  Idia) 

Masteb  and  Sibvant  ^s>851,  dS5(17) — ^Wobkmxit's  Cou^nsatioit  Act— Ac« 
CRPTANCB  OP  Compensation — ^Effect. 

Though  a  stevedore  presented  a  daim  and  accepted  compensation  un- 
der the  state  compensation  law,  held  that,  as  the  state  Compensation  Com- 
mission was  without  Jurisdiction^  the  acceptance  of  c(»npensation  is  not 
a  bar  to  a  libel  in  admiralty;  the  payments,  if  made  by  the  employer, 
being  deductible  from  the  recovery,  and,  if  made  by  the  state,  to  be  treat- 
ed as  gratuities. 

In  Admiralty.  Libel  by  Carl  F.  Neumann  against  the  Morse  Dry 
Dock  &  Repair  Company,  Incorporated.  On  exceptions  to  answer. 
Exceptions  sustained. 

Nathaniel  Phillips,  of  New  York  City  (William  Godnick  and  Louis 
R.  Bick,  both  of  Brooklyn,  N.  Y.,  of  counsel),  for  libelant. 
Henry  C.  Hunter,  of  New  York  City,  for  respondent. 

CHATFIELD,  District  Judge.  This  action  is  in  admiralty  for 
personal  injuries  to  a  stevedore,  who  presented  a  claim  and  accepted 
compensation  under  the  New  York  Compensation  Law  (Consol. 
Laws,  c.  67)  prior  to  the  decision^  of  the  United  States  Supreme  Court 
in  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61 
L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900.  After  the 
decision  in  that  case  he  began  the  present  action. 

The  respondent  interposed  as  one  defense  that  the  libelant  made  the 
application  above  stated  and  accepted  compensation  in  full  satis- 
faction of  his  claim.  The  libelant  now  moves  to  strike  out  this  de- 
fense, upon  the  proposition  that  the  moneys  received  under  the  Com- 
pensation Law  were  gratuities,  or  extrajurisdictional  payments.  This 
is  opposed  by  the  respondent  on  the  authority  of  The  "Fred  E.  San- 
der (D.  C.)  212  Fed.  545.  On  this  theory  it  is  urged  that,  although 
no  common-law  right  of  recovery  exists,  although  the  injured  party 
must  proceed  in  admiralty,  and  although  the  Employers'  Liability  or 
Workmen's  Compensation  Act  of  the  various  states  gives  no  addi- 
tional cause  of  action  or  right  because  of  the  exclusive  admiralty 
jurisdiction  under  the  United  States  Constitution  (Soutliem  Pac.  Co. 
V.  Jensen,  supra),  nevertheless  the  injured  person  may,  by  acts  show- 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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ing  an  election  or  voluntary  contract  to  accept  compeiisation  under 
the  state  law,  estop  himself,  and  thereby  waive  his.  rights  in  admir- 
alty. It  should  be  noted  that  the  Sander  Case  was  earlier  than  the 
Jensen  Case,  and  that  it  presents  an  apparently  anomalous  situation 
on  the  present  state  of  the  law. 

Thus  a  contract  which  could  not  be  enforced,  because  the  law  cre- 
ating it  is  unconstitutional,  and  as  to  which  the  courts  have  no  juris- 
diction, would,  without  conscious  agreement  on  the  part  of  the  injured 
party,  be  left  as  the  only  protection  of  that  injured  party  in  collecting 
any  future  compensation,  and  valid  as  a  defense  to  the  employer. 

It  seems  more  difficult  to  sustain  the  authority  of  the  state  Com- 
pensation Commission  in  a  matter  where  they  have  no  jurisdiction, 
and  where  they  would  have  apparently  no  right  to  act  outside  of 
their  jurisdiction,  as  an  agent  for  the  injured  individual,  than  to 
hold,  as  did  the  Appellate  Division  of  the  Third  Department,  in  the 
case  of  Sullivan  v.  Hudson  Navigation  Co.  (and  other  cases)  182  App. 
Div.  152,  169  N.  Y.  Supp.  645,  that  the  payments '  received  by  the 
injured  party  were  paid  under  a  mistake  of  law  and  that  the  state 
Commission  had  no  authority  at  all  in  the  matter. 

If  this  money  was  paid  under  mistake  of  law,  there  would  seem  to 
be  no  reason  for  holding  that  the  libelant's  right  to  sue  in  admiralty 
had  been  lost,  nor  to  hold  that  the  libelant  must  as  a  condition  pre- 
cedent restore  the  money  paid  before  suing  to  recover  in  admiralty. 
The  case  is  not  one  of  rescission  of  contract  with  a  tender  of  con- 
sideration received.  Drobney  v.  Lukens  Iron  &  Steel  Co.,  204  Fed. 
11,  122  C.  C.  A.  325. 

It  is,  however,  a  situation  where  the  money  paid  under  the  Com- 
pensation Law  was  on  account  of  the  injuries,  and  in  so  far  as  this 
money  came  from  or  belonged  to  the  employer  it  should  be  treated 
as  a  payment  on  account,  and  would,  of  course,  be  deductible  from 
the  ultimate,  recovery,  if  there  be  any.  In  so  far  as  these  moneys 
came  from  the  funds  of  the  state  of  New  York,  or  were  in  the  nature 
of  a  gratuity,  the  libelant  would  be  entitled  to  keep  them  as  against 
his  employer.    Those  questions  can  be  disposed  of  at  the  trial. 

In  the  meantime  the  exceptions  to  the  answer  will  be  sustdned. 


UNITED  STATES  v.  GRAY. 

(District  Court,  B.  D,  New  York.    June  25,  1918.) 

Bankbxtptot  ^=s»48&--OFirBNSBS--FAii8B  Oath. 

A  bankrupt,  who  on  examination  in  a  bankruptcy  proceeding,  in  an- 
swer to  a  question  requiring  a  statement  of  assets,  willfully  falls  to  state 
all  of  sudii  assets,  is  guilty  of  making  a  false  oath  and  punishable  under 
Bankr.  Aet  July  1,  1896,  c.  541,  §  29b  (2),  30  Stat  554  (Oomp.  St  §  9613). 

Criminal  prosecution  by  the  United  States  against  Malvina  Gray. 
On  motion  to  set  aside  verdict    Denied. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  for  the  United  States. 
Robert  H.  Elder,  of  New  York  City,  for  defendant. 

^s»For  other  cases  see  same  topic  it  KBT-NITMBER  in  all  Key-Numbered  Digests  A  Indezee 
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GARVIN,  District  Judge.  Defendant  has  been  convicted  of  will- 
fully and  corruptly  swearing  falsely  before  a  special  commissioner  in 
a  bankruptcy  proceeding,  and  now  moves  to  set  aside  the  verdict  and 
for  a  new  trial,  claiming  that  perjury  has  not  been  proved.  In  my 
opinioft*/ When  the  witness  undertoc4c  to  answer  a  question  by  which 
it  was  sought  to  ascertain  what  other  places  she  had,  and  when  she 
failed  to  state  those  places,  such  failure  was  equivalent  to  swearing 
to  a  statement  of  assets  which  was  incomplete.  The  latter  is  perjury. 
United  States  v,  Nihols,  4  McLean,  23,  Fed  Cas.  No.  15,880. 

Motion  to  set  aside  verdict  denied. 


COMMERCIAL  CABLE  CO.  v.  BURLESON  et  aL  * 
COMMERCIAL  PACIFIC  CABLE  CO.  V.  SAME. 
i  (District  Court,  S.  D.  'Seiw  York.    January  10,  1919.) 

I  1.  Teixobaphs  and  Telephonks  ^b»26%  [New,  vol.  7A  Key-No.  Series] — ^As- 

SXTMFTION  OF  COJTTBOL  OW  CaBLBS  BT  GOVBBIOCENT — ^LBOAUTT. 

Under  Joint  Resolution  July  16, 1918  (Comp.  St  1918,  Append,  f  Sll&%x), 
autliOTizing  the  President  daring  the  continuance  of  the  war,  "whenever 
he  shall  deem  it  necessary  for  the  national  security  or  defense,"  to  take 
possession  and  control  of  marine  cfibles,  the  determination  by  the  Presi- 
dent that  sudi  necessity  exists  is,  not  subject  to  Judicial  reyiew. 

2.  Tbi«bgsaphs  and  Tbusf^ones  ^s»2Q%  [New,  vol.  7A  Key-No.  Series] — ^As- 
suHPnoN  or  Contbol  bt  Govebnmbnt — ^Leoalitt, 

Joint  Resolution  July  10,  1918  (Comp.  St  1918,  Append,  f  8U5%z),  au- 
thorizing the  President  during  the  continuance  of  the  war  to  take  posses- 
sion and  control  of  telegraphs  and  marine  cables,  is  within  the  consti- 
tutional powers  of  Congress,  is  not  unconstitutional  because  compensa- 
tion for  their  use  is  deferred  and  to  be  fixed  initially  by  the  President, 
and  was  an  appropriate  war  measure,  as  placing  in  the  President's  con- 
trol as  chi^  executive  and  head  of  the  army  and  navy  an  essential  instru- 
mentality both  for  military  and  naval  operations  and  in  negotiation  of  a 
peace  treaty. 

3.  Wab  ^ss>3d — Conclusion — ^"AaicisnoB." 
An /'armistice"  is  merely  a  suspension  of  mUitazy  operations,  and  has 

no  effect  to  terminate  the  war. 

In  Equity.  Suits  by  the  Commercial  Cable  Company  and  by  the 
Commercial  Pacific  Cable  Company  against  Albert  S.  Burleson  and 
Newcomb  Carlton.    On  motions  to  dismiss  hills.    Motions  sustained. 

These  cases  arise  on  motions  to  dismiss  two  bills  in  equity  for  lack  of  Ju- 
risdiction and  for  want  of  equity,  and  they  therefore  present  cases  based  al- 
together upon  the  allegations  contained  in  them.  Bach  bill  was  similar,  and 
the  consideration  of  one  may  be  taken  as  applicable  to  both.  They  prayed  an 
injunction  against  the  defendants  from  interfering  with  the  plaintiffs'  property 
or  business  of  which  they  had  claimed  to  take  possession. 

The  Commercial  Cable  Company's  bill  alleges  that  it  was  a  corporation  of 
the  state  of  New  Tork,  doing  business  in  the  city  of  New  Tork,  and  engaged 
in  the  operation  of  a  system  of  submarine  cables  in  the  Atlantic  Ocean  to 
Canada,  Newfoundland,  the  Azores,  United  Kingdom,  and  France;  that  on 
the  16th  of  July,  1918,  the  Congress  of  the  tJnited  States  by  joint  resolution 
(Comp.  St.  1918,  Append.  9  3115%x)  authorized  the  President  during  the  con- 
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tinuation  of  the  present  war,  whenever  he  should  deem  It  necessary  for  the 
natloDal  security  and  defense,  to  take  possession  of  any  marine  cable  .and  iter- 
ate the  same  for  the  duration  of  the  war,  and  not  beyond  the  date  of  the 
proclamation  by  the  President  of  the  exchange  of  the  ratifications  of  the 
treaty  of  peace;  that  on  the  Uth  day  of  November,  1918,  an  armistice  was 
signed,  suspending  hostilities  during  the  present  war,  and  Immediately  there- 
after the  duration  of  the  war,  wlUiin  the  purpose  of  the  resolution,  termi- 
nated ;  that  on  the  16th  of  November,  1918,  the  defendant  Burleson,  assuming 
to  act  under  a  proclamation  of  the  President,  took  possession  of  the  plaintiff's 
cables,  and  also  of  the  cables  of  the  Commercial  Pacliic  Cable  Company,  the 
other  plaintiff,  from  San  Francisco  to  China,  Japan,  and  the  Philippines,  and 
to  South  America  from  the  city  of  New  York;  that  the  proclamation  of  the 
President,  on  which  the  defendant  Burleson  acted,  was  dated  November  2, 
1918,  a  copy  of  which  was  annexed,  and  asserted  that  the  President  deemed  It 
necessary  for  the  national  security  and  defense  to  take  possession  of  a]l 
marine  cable  systems  in  the  country;  that  the  seizure  was  illegal  and  void, 
because  the  war  had  terminated  within  the  meaning  of  the  resolution,  be- 
cause Congress  had  no  power  to  authorize  possession  to  be  taken  under  tne 
circumstances  existing  at  that  time,  because  it  was  not  necessary  for  the 
national  security  and  defense  to  deprive  the  plaintiff  of  its  property  without 
due  process  of  law  and  without  compensation,  because  it  was  not  for  any 
public  use,  and  because  the  defendant  Burleson  was  not  an  impartial  tribunal 
to  determine  the  plaintiff's  compensation  for  the  use  of  the  cables;  that 
proper  and  legal  provision  had  not  been  made  for  the  plaintiff's  compensation, 
and  that  the  purpose  was  to  consolidate  the  plaintiff's  system  with  that  ot  its 
competitor,  the  Western  Union  Telegraph  Company,  in  violation  of  the  Anti- 
Trust  Act  of  Congress,  and  to  suppress  competition  betwe^i  the  two;  that 
full,  adequate,  complete,  quick,  and  correct  cable  service  had  been  given  by 
the  plaintiff  throughout  the  period  of  the  war  to  the  govemm»it,  whose 
messages  had  taken  precedence  over  all  others;  that  there  had  been  no 
Complaint!  on  the  part  of  the  government,  nor  was  there  any  occasion  there- 
for, in  the  quick  and  accurate  transmission  of  its  messages;  that  the  plain- 
tiff's cables  had  been  worked  to  their  utmost  capacity  by  a  competent  staff  of 
officers  and  operators;  that  the  service  could  not  be  increased  and  bettered; 
that  the  operation  of  the  cable  lines  under  the  control  of  the  defendant  Burle- 
son would  be  less  efficient  and  satisfactory  to  the  government  and  the  public, 
and  that  the  ground  given  for  the  seizure  was  a  mere  pretext,  without  sub- 
stance or  basis;  that  the  cables  had  theretofore  been  und^r  the  absolute 
control  of  officials  of  the  United  States,  and  that  nothing  had  been  done  by 
the  plaintiff  in  their  operation  without  the  knowledge  and  approval  of  the 
Director  of  Naval  Communications,  whose  every  request  and  suggestion  had 
been  complied  with  by  the  plaintiff  in  every  particular;  that  the  plaintiff  had 
co-operated  in  a  most  rigid  censorship,  which  was  established  by  the  govern- 
ment, and  had  met  all  demands  and  requests  of  the  government  fully  and  com- 
pletely; that  the  transmission  of  cablegrams  between  America  and  Europe 
did  not  necessitate  or  justify  the  seizure  of  10,000  miles  of  cable  between 
San  Francisco,  China,  Japan,  and  the  Philippines,  or  the  seizing  of  the  cables 
from  New  York  to  South  America,  nor  of  those  to  Cuba  and  Mexico,  nor  the 
seizing  of  13  cables  across  the  Atlantic;  that  the  seizing  of  such  13  cables 
did  not  facilitate  in  the  slightest  degree  the  transmission  of  government  mes- 
sages; that  they  had  been  already  worked  to  their  utmost  capacity,  as 
fully  and  efficiently  as  they  oould  be  worked  if  operated  by  the  government; 
that  the  Joint  resolution  of  Congress  was  unconstitutional,  In  that  compensa- 
tion was  not  provided  before  an  impartial  Jury  or  commission;  that  the  de- 
fendant Burleson  was  an  improper  and  unfair  tribunal  to  make  a  provisional 
estimate  of  the  plaintiff's  damages;  that  the  appeal  to  the  Court  of  Claims 
was  illusory,  because  no  provision  was  made  for  paying  any  Judgment  that 
the  plaintiff  might  obtain;  that  there  was  no  compulsory  process  by  whldi 
a  Judgment  of  the  Court  of  Claims  could  be  collected,  and  that  it  was  entirely 
voluntary  with  Congress  whether  such  Judgment  should  be  paid  or  not;  that 
the  defendant  Burleson  Intended  to  consolidate  the  plaintiff's  business  with 
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tbat  of  the  Western  UDion  Telegraidi  Company,  so  tliat  its  separate  Identity 
and  business  wonld  disappear,  and  the  plaintiff  would  be  forced  to  abandon 
competition  thereafter  and  acquiesce  in  the  defendant  Burleson's  plans  for 
government  ownership  of  the  same — ^all  in  violation  of  the  Sherman  Act. 

The  joint  resolution  under  whidi  the  President  acted  contained  a  provi- 
sion that  Just  compensation  should  be  made  for  possession  of  any  cable 
seized,  in  an  amount  to  be  determined  by  the  President,  and  if  the  amount  so 
determined  was  unsatisfactory  the  person  interested  might  receive  75  per 
cent  of  the  amount  so  determined  and  should  be  entitled  to  recover  such  fur- 
ther sum  as  might  be  awarded  in  accordance  with  section  24,  par.  20,  ana 
section  146  of  the  Judicial  Oode  (Ajct  March  S,  1911,  c.  231,  36  Stat  1003, 
1136  [Compi  St  §  991,  par.  20,  and  section  1136]).  The  first  of  these  previsions 
authorized  suits  to  be  brought  in  the  District  Ooart,  and  the  second  a  suit  to 
be  brought  in  the  Oourt  of  Olaima  upon  claims  of  similar  character. 

By  amendment  to  the  bills  the  name  of  the  defendant  Carlton  was  added 
wherever  the  defaidant  Burleson's  name  appeared,  and  an  allegation  was  also 
added  that  the  landings  of  some  of  the  cables  were  in  foreign  countries,  and 
seizure  of  them  by  the  United  States  would  constitute  a  violation  of  interna- 
tional law,  of  which  all  nations  were  properly  Jealous;  that,  if  such  seizure 
was  obtained  by  consent,  the  consent  would  constitute  in  substance  a  treaty, 
which  could  only  be  made  with  the  concurrence  of  the  Senate,  whose  consent 
had  not  been  obtained. 

There  were  also,  coupled  with  the  motions,  motions  to  strike  out  certain 
parts  of  the  bill  as  irrelevant,  impertinent,  and  scandalous;  but  in  view  of 
the  disposition  made  of  the  case  these  motions  need  not  be  set  forth. 

Edward  F.  McLennan,  Harold  Harper,  of  New  York  City,  and 
Charles  N.  Bracelin,  for  the  motions. 

Charles  E.  Hughes  and  William  W.  Cook,  both  of  New  York  City, 
opposed. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  I  shall  dispose  of  this  case  upon  the  merits,  and  without  con- 
sidering two  questions  raised  which  go  to  the  jurisdiction  of  the  court. 
The  first  is  Aat  the  bills  pray  for  injunctions  against  the  United 
States;  the  second,  that  they  are  in  eflfect  directed  against  the  Pres- 
ident. The  second  question  involves  this:  Whether  a  court  should 
pass  a  decree  which  directly  contradicts  an  order  made  by  the  Presi- 
dent, but  which  must  necessarily  be  enforced  only  through  sanctions 
dependent  upon  his  execution  of  the  writ.  As  the  merits  of  the  case 
involve  questions  of  importance,  it  appears  to  me  more  desirable  to 
base  my  decision  upon  them,  only  premising  that  the  preliminary  ob- 
jections I  pass  without  deciding. 

The  theory  of  the  bills  is  twofold :  First,  that  the  seizure  of  the 
cable  lines  on  November  16,  1918,  was  not  justified  by  the  joint  reso- 
lution of  July  16,  1918;  second,  that  the  resolution  itself  was  an  in- 
sufficient warrant,  though  its  terms  had  been  followed.  I  shall  con- 
sider these  in  their  order. 

[1]  The  joint  resolution  authorized  the  President  to  seize  any 
cables  when  he  deemed  it  "necessary  for  the  national  security  and  de- 
fense," and  the  bills  insist  that  the  issue  is  justiciable  in  this  court 
whether  there  was  any  such  necessity.  The  scope  of  the  court's  in- 
quiry need  not  concern  me,  for,  if  no  inquiry  whatever  is  possible, 
its  scope  is  irrelevant    The  plaintiffs  assimie,  under  the  rule  in  such 
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cases  as  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed. 
294,  American  School  of  Magnetic  Healing  v.  Mc Annuity,  187  U. 
S.  94,  23  Sup.  Ct.  33,  47  L.  Ed.  90,  Buttfield  v.  Stranahan,  192  U. 
S.  470,  24  Sup.  Ct.  349,  48  L.  Ed.  525,  Union  Bridge  Co.  v.  U.  S., 
204  U.  S.  364,  27  Sup.  Ct.  367,  51  L.  Ed.  523,  Interstate  Commerce 
Comn.  V.  L.  &  N.  R.  R.  Co.,  227  U.  S.  88,  33  Sup.  Ct.  185,  57  L.  Ed. 
431,  and  Gegiow  v.  U.  S.,  239  U.  S.  3,  36  Sup.  Ct.  2,  60  L.  Ed.  114, 
that  the  grant  given  by  the  resolution  of  Congress  is  in  effect  limited 
by  its  right  to  delegate  general  legislative  power.  If  so,  they  say,  it 
can  be  extended  only  so  far  as  to  depute  to  an  official,  whether  or  not 
he  be  the  President,  the  duty  of  ascertaining  a  fact,  or  some  facts, 
which  Congress  has  made  a  condition  upon  the  incidence  of  the  legis- 
lative act.  Moreover,  since  that  incidence  is  dependent  upon  an  actual 
exercise  of  some  intelligible  decision  upon. the  fact  confided  to  the 
public  official,  his  decision  is  reviewable  to  this  extent:  That  there 
must  be  a  tenable  basis  in  the  evidence  from  which  a  reasonaUe  man 
could  have  reached  the  same  conclusion.  Thus  it  becomes  justici- 
able, though  to  a  limited  degree. 

If  it  be  admitted  that  the  joint  resolution  falls  within  this  class,  it 
might  still  be  contended  that  under  the  latitude  extended  to  the  rule  in 
cases  like  Buttfield  v.  Stranahan,  supra,  and  Union  Bridge  Co.  v.  U. 
S.,  supra,  the  question  of  fact  intrusted  to  the  President  could  be 
considered  to  involve  all  those  matters  of  public  policy  which  made 
up  the  national  security  and  defense.  In  these  cases  it  was  held  prop- 
er for  Congress  to  depute  to  officials  the  power  to  establish  standards 
or  norms  of  conduct  to  which  the  public  must  conform.  This  was 
certainly  a  very  different  duty  from  ascertaining  whether  a  fact  de- 
fined in  general  language  had  occurred.  Even  so,  the  decision  would 
be  justiciable,  and  it  would  become  necessary  to  consider  the  allega- 
tions in  the  bills;  but  I  do  not  rely  upon  any  such  extension  of  Sie 
rule,  because  the  joint  resolution  does  not  fall  into  the  class  of  leg- 
islation which  these  cases  control.  It  was  not  a  rule  for  the  future 
conduct  of  individuals,  like  most  l^slation;  it  was  the  sovereign 
act  of  condemning  the  temporary  possession  of  private  property  for 
public  use,  rather  administrative  than  legislative  in  its  nature,  as  those 
terms  are  generally  used,  though  it  must,  of  course,  proceed  from 
Congress.  As  such  the  question  is  whether  the  use  to  which  the  prop- 
erty was  condemned  was  a  public  use  within  the  accepted  rules,  and 
how  that  use  should  be  defined. 

I  may  assume  for  the  moment  that  the  use  intended  was  to  put  the 
property  at  the  general  disposal  of  the  President  in  the  discharge  of 
some  of  his  constitutional  functions,  without  inquiry  as  to  the  spe- 
cific purposes  which  he  might  have  in  mind.  It  is  true  that  Congress 
might,  if  it  chose,  have  required  the  President  to  state  the  occasion 
which  he  thought  made  his  possession  necessary  and  the  uses  to  which 
he  would  put  it ;  but  that  is  not  the  point.  If  he  had  asked  of  Con- 
gress the  immediate  possession  of  the  cables,  would  it  have  been  law- 
ful for  them  to  consent  to  that  possession,  without  reserve  or  question  ? 
Had  he  been  a  private  person,  this  clearly  would  not  be  the  case; 
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'  some  public  use  must  have  been  disclosed,  and  the  possession  dedi- 

cated to  it  alone.    The  President  is,  however,  vested  by  the  Consti.- 
I  tution  with  certain  duties  in  whose  discharge  he  is  exempt  from  in- 

j  quiry  by  courts.    His  discharge  of  those  duties  as  the  Constitution  im-. 

posed  them  is  in  the  highest  sense  a  public  use,  and  the  committal  to 
him  of  means  to  discharge  tiiem  falls  into  the  same  cat^ory.    There- 
fore, if  the  President  had  asked  of  Congress  the  possession  of  prop- 
I  erty  for  use  in  his  capacity,  for  example,  as  commander  in  chief,  it 

would  have  been  as  lawful  for  them  to  intrust  it  to  him  without  con- 
dition as  though  they  appropriated  money  for  his  disbursement. 

If  so,  there  was  no  reason  why  they  ^ould  not  have  suspended  the 
time  of  possession  until  in  his  judgment  it  became  advisable  that  he 
should  acquire  it.  Into  the  occasion  of  his  necessity  they  need  as  little 
inquire  as  though  he  had  asked  for  it  at  once.  All  that  was  nec- 
essary was  that  he  should  ask  for  it  in  some  capacity  which  the  Con- 
I  stitution  recognized.    Furthermore,  it  is  not  necessary  that  the  capac- 

I  ity  should  be  expressly  stated,  so  long  as  it  is  apparent  that  the  prop- 

!  erty  condemned  was  in  its  nature  appropriate  to  the  exercise  of  some 

constitutional  function.  I  must  assume  that,  when  he  required  it, 
he  required  it  by  virtue  of  some  constitutional  power,  so  long  as  that 
might  have  been  the  case. 

The  question  is  therefore  rather  of  the  power  of  Congress  to  con- 
demn property  for  the  President's  use  within  his  limited  powers,  than 
of  his  exercise  of  them.  The  latter  in  any  event  must  be  exempt 
from  impediment  by  individual  interests  before  courts.  If  Congress 
have  not  the  power,  obviously  it  cannot  put  into  the  President's  hands 
those  instruments  which  may  be  essential  to  the  discharge  of  his  du- 
ties, except  upon  condition  that  he  submit  to  a  control  from  which 
in  other  respects  he  is  exempt.  That  the  Constitution  should  pre- 
scribe so  unworkable  a  system  seems  to  me  unthinkable.  Without  the 
co-operation  of  Congress  the  President  is  substantially  without  means 
to  exercise  his  prerogative.  If  he  must  justify  before  courts  any  oc- 
casion he  may  have  to  accept  their  assistance,  government  becomes  in 
the  final  analysis  not  one  of  laws,  but  of  courts.  Cases  such  as  Mitch- 
ell V.  Harmony,  13  How.  115,  14  L.  Ed.  75,  and  U.  S.  v.  Russell,  13 
Wall.  623,  20  L.  Ed.  474,  are  quite  different.  There  the  power  de- 
pended upon  the  common  law,  which  imposed  upon  its  exercise  the 
condition  that  the  emergency  was  actual.  It  became  necessary  to 
scrutinize  the  decision  of  the  officer  exercising  the  power,  to  ascertain 
whether  it  existed. 

Having  such  power,  did  Congress  intend  to  bestow  upon  the  Presi- 
dent possession  at  his  mere  assertion  that  he  wished  it?  Without 
doubt.  The  language  of  the  resolution  is  that  he  may  seize  the  cables 
"whenever  he  shall  deem  it  necessary";  his  conclusion  is  the  single 
condition.  The  occasion  lent  color  to  this  interpretation.  The  war 
was  at  its  height ;  the  nation  was  using  every  energy  and  resource  to- 
wards its  effective  prosecution.  The  President,  as  its  executive  head, 
was  responsible  for  its  success,  and  the  purpose  of  concentrating  in 
him»  a  power  commensurate  with  that  responsibility  was  obvious  in 
all  contemporary  legislation.    That  Congress  should  have  contemplat- 
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ed  the  possibility  that  he  should  be  compelled  at  the  suit  of  an  indi* 
vidual  to  disclose  and  justify  the  reasons  for  his  act  is  beyond  pos- 
sibility. He  had  to  act  quickly,  certainly,  and  without  the  trammels 
of  courts  or  private  interests. 

[2]  Are  there,  then,  constitutional  powers  of  the  President  to  whose 
discharge  the  possession  of  such  property  was  suitable?  If  for  the 
moment  one  considers  the  question  if  it  had  arisen  before  November 
11,  1918,  the  answer  is  immediate.  Cable  lines  leading  to  the  theaters 
of  war,  Europe  and  Asia,  were  obviously  appropriate  to  the  conduct 
of  military  operations.  I  need  hardly  expatiate  upon  the  vital  ne- 
cessity of  rapid  communication  to  military  success.  Nor  does  it  make 
the  least  difference  whether  the  plaintiffs  are  right  in  saying  that  they 
were  already  giving  as  good  service  as  could  be  obtained  under  gov- 
ernmental control.  The  single  question  is  whether  they  possessed 
an  instrument  available  for  military  use ;  if  so,  the  President,  as  com- 
mander in  chief,  had  the  sole  power  to  determine  whether  it  was  wiser 
to  acquire  possession  or  to  operate  it  otherwise.  Nor  do  the  cables 
leading  elsewhere  introduce  any  difficulty.  The  cables  were  already  in 
one  system  of  management  and  under  one  control,  and  it  was  not 
essential  that  only  those  which  were  immediately  important  to  actual 
military  operations  should  be  taken.  If  the  operation  of  those  imme- 
diately necessary  would  be  facilitated  by  possession  of  all,  that  was 
enough.  But,  indeed,  it  would  be  a  lame  comprehension  of  the  scope 
and  variety  of  modem  war,  which  limited  its  activities  to  the  imme- 
diate theater  of  military  operations.  The  espionage  system  of  the  en- 
emy, we  are  told,  was  not  limited  to  belligerents — at  least  it  may  be 
so.  Provisions  for  supplies  and  materiel  could  not  be  made  without 
an  eye  to  the  resulting  scarcity  at  home  and  the  available  substitutes 
abroad.  In  a  war  which  has  called  for  the  last  resources  of  the  bel- 
ligerent powers,  and  wHere  the  United  States  was  in  active  military 
co-operation  with  many  of  these  belligerents,  it  is  quite  impossible  to 
say  that  means  of  telegraphic  communications  anywhere  in  the  world 
were  not  appropriate  to  its  prosecution.  If  the  President,  who  by 
virtue  of  his  office  was  charged  with  the  successful  conduct  of  the 
war,  decided  that  any  such  means  were  necessary,  his  decision  was 
final. 

[3]  The  plaintiffs  do  not,  however,  take  that  position.  They  rely 
upon  the  fact  that  after  November  11,  1918,  the  war  was  from  a  mil- 
itary aspect  closed,  and  that  the  powers  of  the  President  had  changed. 
By  virtue  of  what  fact  did  they  change?  Not  by  the  intent  of  Con- 
gress, because  the  resolution  expressly  extends  the  powers  until  peace 
has  been  declared.  Had  they  intended  that  a  suspension  of  hostili- 
ties should  terminate  the  right,  they  would  not  have  said  precisely  the 
contrary.  Nor  did  they  change  by  any  limitation  of  the  Constitution 
that  I  know.  Even  if  I  were  to  assume  that  the  power  were- only 
coextensive  with  a  state  of  war,  a  state  of  war  still  existed.  It  is  the 
treaty  which  terminates  the  war.  The  Protector,  12  Wall.  700,  20 
L.  Ed.  463 ;  Hijo  v.  U.  S.,  194  U.  S.  315,  24  Sup.  Ct.  727,  48  L.,  Ed. 
994.     An  armistice  effects  nothing  but  a  suspension  of  hostilities; 
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the  war  still  continues.*  It  is  true  that  a  war  may  end  by  the  cessation 
of  hostilities,  or  by  subjugation ;  but  that  is  not  the  normal  course, 
and  neither  had  hostilities  ceased,  nor  had  the  enemy  been  subjugated 
in  the  sense  in  which  that  term  is  used.  There  were  still  military  op- 
erations, the  armistice  had  not  been  carried  out,  and  after  it  was, 
armed  forces  of  the  United  States  were  in  occupation  of  enemy  ter- 
ritory, and  were  in  European  and  Asiatic  Russia,  where,  indeed,  they 
still  remain.  The  President  was  stiU  in  command  of  these  forces,  and 
to  their  conduct  telegraphic  communication  was  still  essential.  All 
that  the  armistice  could  do  was  to  introduce  a  new,  though  very  vital, 
consideration  into  his  decision;  but  it  did  not  aifect  its  finality.  A 
court  might  conclude  that  there  was  no  basis  for  the  seizure,  but  a 
court  would  have  as  little  right  to  entertain  tiie  issue  before  as  after 
the  armistice. 

There  is,  moreover,  another  constitutional  power  of  the  President, 
under  which  the  seizure  was  justified,  and  which  also  depends  upon 
the  existence  of  war — ^his  initiative  in  the  making  of  treaties.  War  is 
not  the  release  of  primitive  combative  instincts;  it  is  an  enterprise 
conducted  for  purposes  consciously  understood,  whose  realization 
gives  to  it  its  only  rational  significance.^  The  national  security  and  de- 
fense is  to  be  judged  not  by  the  immediate  present,  but  by  the  sta- 

1  Oppenhelm,  International  Law,  vol.  2,  War,  {§  231,  233,  260-266. 
Section  231 :   "Armistices  or  truces,  in  the  wider  sense  of  tlie  term,  are  all 

agreements  between  belligerent  forces  for  a  temporary  cessation  of  hostili- 
ties. They  are  in  no  wise  to  be  compared  with  peace,  and  ought  not  to  be 
called  temporary  peace,  because  the  condition  of  war  remains  between  the 
belligerents  themselves,  and  between  the  belligerents  and  neutrals  on  all 
points  beyond  the  mere  cessation  of  hostilities.  In  spite  of  such  cessation 
the  right  of  visit  and  search  over  neutral  merchantmen  therefore  remains 
intact,  as  does  likewise  the  right  to  capture  neutral  vessels  attempting  to  break 
the  blockade,  and  the  right  to  seize  contraband  of  war." 

Articles  36  and  37  of  the  Fifth  (Convention,  at  the  Second  Hague  Con- 
ference are  as  follows  (translation): 

"Art.  36.  An  armistice  suspends  military  operations  by  mutual  agreement 
of  the  belligerents.  If  its  duration  is  not  determined  the  belligerents  may 
resume  such  operations  at  any  time  provided  always  that  the  enemy  is  ad- 
vised within  the  agreed  time  and  in  conformity  with  the  conditions  of  the 
armistice. 

"Art  37.  An  armistice  may  be  general  or  local.  The  first  everywhere  sus- 
pends military  operations  between  the  belligerent  states,  the  second  only 
between  certain  parts  of  the  belligerent  armies  and  within  a  fixed  radius." 

2  Oppenheim,  op.  dt.  §  54:  "War  is  the  contention  between  two  or  more 
states  through  their  armed  forces  for  the  purpose  of  overpowering  each 
other  and  imposing  such  conditions  of  peace  as  the  victor  pleases." 

Section  66:  "Ends  of  war  are  those  objects  for  the  realization  of  which  a 
war  is  made.  In  the  beginning  of  the  war  its  ends  are  determined  by  its 
cause  or  causes,  as  already  said.  But  these  ends  may  undergo  alteration,  or 
at  least  modification,  with  the  progress  and  development  of  the  war.  No 
moral  or  legal  duty  exists  for  a  belligerent  to  stop  the  war  when  his  opponent 
is  ready  to  concede  the  object  for  which  war  was  mada  If  war  has  once 
broken  ont  the  very  national  existence  of  the  belligerents  is  more  or  less  at 
stake.  The  risk  the  beUigerents  run,  the  exertion  they  make,  the  blood  and 
wealth  they  sacrifice,  the  reputation  they  gain  or  lose  through  the  changing 
fortune  and  chances  of  war — all  these  and  many  other  factors  work  or 
may  work  together  to  infiuence  the  ends  of  a  war  so  that  eventually  there 
is  scarcely  any  longer  a  relation  between  them  and  the  causes  of  the  war." 
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bility  of  the  ensuing  state  of  peace.  The  terms  oiF  the  final  conven- 
tions, the  success  of  the  nation  in  achieving  the  aims  with  which  it 
set  out,  and  which  it  may  have  adopted  during  the  progress  of  war, 
are  the  measure  of  that  security  and  defense.  Those  aims,  whatever 
they  are,  are  deemed  essential  to  some  vital  national  interest,  not  nec- 
essarily confined  to  freedom  from  immediate  invasion.  It  may  de- 
stroy the  armed  opposition  of  the  enemy  and  wholly  fail  in  securing 
its  defense  of  those  interests.  The  President  is  charged,  by  his  func- 
tion of  negotiating,  for  presentation  to  the  Senate,  a  treaty  of  peace, 
with  the  duty  of  reducing  to  preliminary  form  the  success  which  the 
arms  of  the  nation  may  have  made  possible.  His  right  to  hold  the 
cables  for  such  purposes,  if  valid  at  jJl,  certainly  was  not  affected  by 
the  armistice. 

Had  the  possession  of  the  plaintiffs'  cables  any  relation  to  the  nego- 
tiation of  peace?  Obviouly  the  possession  of  some  telegraphic  com- 
munication is  essential,  leading  not  only  to  the  immediate  place  where 
the  negotiations  may  go  on,  but  to  any  part  of  the  world  which  may 
be  affected  by,  or  may  affect,  the  result.  Many  nations  have  been  in- 
volved; many  may  intervene  in  the  conference;  no  one  can  at  the 
moment  predict  to  what  part  of  the  world  immediate,  secret,  and 
rapid  communication  may  become  a  vital  necessity  for  the  success  of 
the  nation's  purposes.  Again,  as  in  assistance  to  the  conduct  of  war, 
if  the  cables  be  appropriate  to  a  discharge  of  the  President's  consti- 
tutional duty,  the  number  seized  and  the  service  rendered  under  gov- 
ernmental operation  is  not  open  to  examination.  The  decision  may  be 
wrong ;  it  may  even  be  actuated  by  purposes  other  than  those  intended 
by  Congress;  but  the  relief  is  not  from  judges.  The  considerations 
which  might  dictate  it  are  so  obviously  political  in  character  as  to 
preclude  the  possibility  of  their  public  disclosure  or  of  their  judicial 
determination.  If  possible,  they  are  more  foreign  to  the  questions 
which  courts  may  settle  than  those  determining  the  propriety  of  the 
seizure  of  an  instrument  of  active  warfare.  Whatever  means  are 
in  their  nature  available  to  the  successful  conduct  of  negotiations  are 
open  to  the  President  to  use  while  negotiating,  if  Congress  chooses 
to  put  them  at  his  disposal. 

It  is  true  that,  if  the  issues  were  justiciable,  I  am  not  prepared  to 
say  that  the  allegations  of  the  bills  would  not  present  a  case.  Taken 
favorably,  as  I  must  take  them,  they  say  that  the  plaintiffs  have  given 
a  set-vice  which  in  speed,  in  volume,  in  organization,  and  in  secrecy 
has  been  all  that  the  property  is  capable  of  giving.  I  take  this  to 
include  either  separate  operation  or  joint  control.  In  any  event,  the 
defect,  if  it  were  strictly  a  defect,  could  be  supplied  by  amendment. 
It  is  plain  that  marine  cables  cannot  be  used  for  anything  but  tfie 
transmission  of  intelligence,  and  such  allegations  seem  to  me  unavoid- 
ably to  present  for  determination  whether  the  chai^ge  in  possession 
could  improve  the  character  of  the  service,  and  so  be  necessary  to 
the  security  and  defense  of  the  nation  in  the  only  respect  in  which  it 
could  assist  in  that  defense.  If  that  question  were  open  to  courts 
at  all,  I  cannot  think  of  any  assertions  which  would  better  serve  to 
open  it.    The  defendants'  argument  that  a  trial  might  involve  polit- 
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ical  considerations  improper  for  disclosure  only  goes  to  the  propriety 
of  any  trial  at  all,  not  to  the  necessary  inference  from  the  allegations, 
if  they  be  true.  If  true,  there  was  no  public  necessity ;  hence  the  is- 
sue is  well  framed,  if  it  is  justiciable.    I  hold  that  it  is  not. 

The  remaining  question  is  simply  of  the  adequacy  of  the  provi- 
sions for  compensation.  The  allegations  touching  the  partiality  of  the 
defendant  Burleson  are  irrelevant.  He  will  not  make  the  preliminary 
estimate  of  the  compensation  due,  but  the  President,  who  has  not  yet 
even  deputed  the  defendant  to  advise  him.  But  the  whole  question 
is  irrelevant  in  any  case,  because  of  the  resort  given  to  the  Court  of 
Claims.  li  that  be  adequate,  the  resolution  is  vsdid.  Upon  that  ques- 
tion I  am  concluded  by  the  decision  of  the  Supreme  Court  in  Crozier 
V.  Krupp,  224  U.  S.  290,  32  Sup.  Ct.  488,  56  L.  Ed.  771.  The  lan- 
guage upon  which  the  plaintiffs  reljr  to  distinguish  that  case  does  not 
appear  to  me  to  indicate  that  a  similar  provision  here  should  be  con- 
sidered inadequate.  It  occurs  upon  page  306  (32  Sup.  Ct.  492)  and 
refers  to  the  intangible  nature  of  the  property  taken,  its  possible 
importance  to  conduct  of  the  government,  and  the  pledge  of  good 
faith  for  payment.  Of  these  the  second  two  certainly  apply  in  the 
cases  at  bar,  and  the  first  as  well,  as  I  understand  the  opinion.  I 
assume  that  the  reason  why  the  Chief  Justice  referred  to  the  in- 
tangible character  of  the  property  taken  was  because  it  was  impossible 
in  advance  to  determine  its  value.  The  value  of  the  temporary  pos- 
session of  the  plaintiffs'  cables  is  as  difficult  of  ascertainment.  It  was 
necessarily  uncertain  when  that  possession  would  begin  and  how  long 
it  would  continue.  How  great  would  be  the  damage  done  could  be 
ascertained  only  after  a  calculation  which  could  not  even  approxi- 
mately be  made  in  advance.  Pressing  necessities  of  the  most  vital 
nature  required  the  power  to  be  given,  and  did  not  admit  of  any  pre- 
liminary appropriation.  The  same  statute  was  considered  in  Cramp 
&  Sons  V.  Curtis  Turbine  Co.,  246  U.  S.  28,  at  page  42,  38  Sup.  Ct.  271, 
62  L.  Ed.  560,  and  its  scope  somewhat  limited;  but  it  is  clear  that 
the  court  meant  to  repeat  its  decisioA  that,  when  a  public  officer  of  the 
United  States  takes  a  patent  right,  it  was  by  virtue  of  the  right  of 
eminent  domain,  and  that  a  resort  to  the  Court  of  Claims  was  ade- 
quate compensation.  At  least  in  the  face  of  those  declarations  it  would 
be  an  obvious  impropriety  for  a  District  Judge  to  hold  otherwise. 

I  conclude,  therefore,  that  the  seizure  was  within  the  powers  con- 
ferred by  Congress,  ancillary  to  the  constitutional  powers  of  the  Pres- 
ident, whose  execution  it  was  intended  to  assist,  and  that  the  joint  reso- 
lution gave  adequate  compensation.  Of  the  proposed  conduct  of  the 
defendant  in  consolidating  the  cables  under  one  management,  whether 
or  not  it  be  in  contravention  of  the  Sherman  Act,  the  plaintiffs  are  not 
in  a  position  to  complain. 

The  motions  are  granted,  and  the  bills  will  be  dismissed,  with  costs. 
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In  le  MUNFOBD. 
(District  Court,  E.  D.  North  Carolina.    January  7,  1919.) 

1.  Bankbxtftct  ^=s»143(8) — ^Profebty  Vesting  in  Tbusteb— Doweb  Bights 
OF  Wife. 

Where,  under  the  state  law,  the  wife  of  a  bankrupt  has  an  Indioate 
dower  right  In  his  equitable  estates,  and  has  Joined  with  him  in  mortgages 
under  which  his  realty  Is  sc^d  subsequent  to  bankruptcy,  she  has  a  dower 
right  only  In  the  surplus  proceeds,  and  Is  not,  as  against  the  trustee, 
representing  the  unsecured  creditors,  entitled  to  the  present  value  of  one- 
third  of  the  ^itlre  proceeds  of  the  sale. 

2b  Bankbuftot  ^=9353 — ^Doweb  Inubbxst  of  Wife. 

Where  the  bankrupt's  wife  had  an  inchoate  dower  interest  for  life  in 
the  surplus  proceeds  of  his  lands  sold  under  foreclosure,  one-third  of  sucn 
surplus  was  directed  to  be  invested  in  government  bonds,  to  be  held  by 
the  derk  after  settlement  of  the  estate. 

8.  Bankbuptct  ^=>482<3) — ^Adionistbation  of  Bstate — ^Aixowanob  of  At- 
tobnet's  Fbe& 

Under  Bankruptcy  Act  1888.  f  64b  (3),  being  Oomp.  St  {  9648,  requiring 
the  court  to  allow  as  costs  of  administration  "one  reasonable  attomey*s 
fee  for  professional  services  actually  rendered  •  •  •  to  the  petition- 
ing creditors  In  involuntary  cases,"  such  allowance  must  be  oonfined  to 
payment  for  service  actually  rendered  in  filing  the  petition  and  prose- 
cuting it  to  an  adjudication. 

4.  Bankbuftot  «s>482(3) — ^Administbation  of  Estate— Allowance  of  At- 
tobnet's  Fees — ''Dxtiies  Herein  Pbescbibed." 

.  Under  Bankruptcy  Act  1808,  {  64b  (3),  being  Comp.  St  1916,  {  9648, 
authorizing  the  allowance  of  a  reasonable  attorney's  fee  for  services 
actually  rendered  to  the  bankrupt  "while  performing  the  duties  herein 
prescribed,"  such  duties  are  those  required  of  the  bankrupt  for  the  bene- 
fit of  the  estate. 

6.  Bankbuptct  €=>4 — ^Pubpose  of  Act; 

The  purpose  of  the  Bankruptcy  Act  is  (1)  to  apply  the  property  of  an 
insolv^it  person  or  corporation  to  the  payment  of  the  debts  with  as  little 
expense  and  dday  as  Is  consistent  with  their  Interests;  (2)  to  relieve  the 
honest  and  unfortunate  debtor  from  his  debts,  and  give  him  another  op- 
portunity in  the  industrial  life  of  the  community. 

In  Bankruptcy.  In  the  matter'  of  C.  T.  Munf ord,  bankrupt.  On 
exceptions  to  report  of  special  master  respecting  allowance  of  dower 
to  Mrs.  J.  Caroline  Munf  ord  an'd  allowance  to  attorneys.  Exceptions 
sustained  in  part 

Harry  Skinner,  of  Greenville,  N.  C,  for  petitioner. 

S.  J.  Everett  and  Julius  Brown,  both  of  Greenville,  N.  C,  for  cred- 
itors. 

F.  G.  James  &  Son  and  F.  C.  Harding,  all  of  Greenville,  N.  C,  for 
trustees. 

CONNOR,  District  Judge.  C.  T.  Munford  was,  on  the  22d  day 
of  September,  1916,  adjudged  bankrupt.  A  number  of  controverted 
questions  having  arisen  in  the  course  of  the  administration  of  the 
estate,  an  order  of  reference  was  made,  appointing  F.  H.  Bryan, 
Esq.,  special  master,  with  direction  to  hear  and  report  the  evidence 
in  regard  thereto,  together  with  his  findings  of  fact  and  conclusions 
of  law. 

^9For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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It  appears  from  his  report  that,  prior  to  his  adjudication,  the  bank- 
rupt was  the  owner  of  several  large  and  valuable  tracts  of  land  and 
town  lots,  upon  which  he,  together  with  his  wife,  Mrs.  J.  Caroline 
Munford,  had  executed  mortgages  to  secure  the  pa3mient  of  debts, 
for  which  his  wife  was  not  personally  liable.  Subsequent  to  the  ad- 
judication, the  several  mortgages,  pursuant  to  the  power  confer- 
red upon  them,  sold  the  real  estate  for  sums  aggregating  $83,740.10. 
After  discharging  the  debts  secured  by  the  mortgages,  with  the  ex- 
pense incurred  in  making  sales,  the  excess  of  $10,389.79  was  paid  to 
the  trustees  in  bankruptcy,  and  is  held  by  them  for  distribution  among 
the  unsecured  creditors,  subject  to  the  dower  right  of  Mrs.  Munford, 
which  she  asserts  in  this  proceeding. 

The  master  reports  that,  on  the  day  of  the  sale,  C.  T.  Munford, 
was  55  years  of  age,  and  his  expectancy,  ascertained  by  reference  to 
the  mortuary  table  (Rev.  1905,  §  1626),  is  17.4  years.  Mrs.  Munford 
was,  on  the  same  day,  48  years  of  age,  and  her  expectancy  is  22.4 
years,  being  5  years  in  excess  of  the  expectancy  of  her  husband.  The 
master  finds  the  value  of  her  dower  interest  to  be  $3,613.26,  one-third 
of  the  amount  derived  from  the  salle  of  the  real  estate,  after  paying 
the  mortgage  indebtedness.  He  ascertains  the  present  value  of  this 
amount  to  be  $912.23.  This  result  is  reached  by  calculating  that  she 
will  survive  her  husband  5  years,  and  adopting  the  expiration  of  his 
expectancy  as  the  date  upon  which  her  right  to  dower  will  become 
consummate. 

To  this  conclusion  Mrs.  Munford  excepts  and  insists : 

(1)  That  she  is,  as  against  the  trustees,  representing  the  unsecured 
creditors,  entitled  to  the  present  value  of  one-third  of  the  entire  pro- 
ceeds of  the  sale  of  the  real  estate. 

(2)  That,  in  ascertaining  the  present  value  of  this  sum,  she  is  entitled 
to  have  her  expectancy  placed  at  11  years — ^that  being  the  period  fixed 
by  the  tables  for  a  person  who  has  reached  65  years,  her  age  at  the 
date  of  the  anticipated  death  of  her  husband. 

[1]  The  rights  of  Mrs.  Munford  are  dependent  upon,  and  fixed  by, 
the  law  of  North  Carolina,  They  are  not  controlled,  or  affected  by, 
the  provisicMis  of  the  Bankrupt  Law.  Revisal  1905,  c  78,  §  3083  (Acts 
1868-69,  c.  93,  §  32),  provides  that— 

"Widows  shaU  be  endowed  as  at  common  law,  as  in  this  chapter  defined." 

Section  3084  provides  that,  upon  the  death  of  her  husband  intestate, 
every  married  woman  shall  be*  entitled  to  an  estate  for  her  life  in 
one-third  in  value  of  all  the  lands  whereof  her  husband  was  seized  and 
possessed  at  any  time  during  coverture.  The  statute  provides  the 
procedure  for  the  allotment  of  dower  upon  the  death  of  the  husband. 
Prior  to  1868,  a  widow  was  endowed  only  of  lands  of  which  the  hus- 
band died  seized  and  possessed.  In  Thompson  v.  Thompson,  46  N. 
C.  430,  it  was  held  that  the  widow  of  a  mortgagor  deceased  was  en- 
titled to  dower  in  the  equity  of  redemption,  or  other  equitable  estate, 
owned  by  her  husband.  It  was  held  in  Caroon  v.  Cooper,  63  N.  C. 
386,  that  upon  the  death  of  the  husband,  possessed  of  an  equity  of 
redemption,  the  widow  was  entitled  to  have  the  two-thirds  of  the 
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mortgaged  land  sold  in  exoneration  of  her  dower.     Puffin  v.  Cox» 
71  N.  C.  253;  Overton  v.  Hinton,  123  N.  C.  1,  31  S.  E.  285. 

In  Gwathmey  v.  Pearce,  74  N.  C.  398,  the  wife  having  joined  her 
husband  in  the  execution  of  a  mortgage  upon  kind  in  which,  under  the 
act  of  1868,  she  had  an  inchoate  right  of  dower,  which  was  sold  un- 
der the  power  contained  in  the  mortgage,  she  was  permitted  to  prove, 
as  a  debt  against  the  estate  of  her  husband,  and  share  in  the  general 
assets,  the  value  of  her  dower — one-third  the  value  of  the  mortgaged 
lands.  The  court  regarded  her  right  as  the  same  as  if  she  had  mort- 
gaged, for  the  security  of  her  husband's  debt,  her  separate  real  estate, 
making  her,  to  the  extent  of  the  value  of  her  dower,  a  surety  of  the 
husband.  In  that  case  the  court  treated  the  entire  one-third  of  the 
price  for  which  the  land  was  sold  under  the  mortgage  as  the  measure 
of  the  value  of  her  dower.  The  question  as  to  the  "present  value" 
was  not  raised  or  referred  to. 

In  Gore  v.  Townsend,  105  N.  C.  228,  11  S.  E.  160,  8  L.  R.  A.  443, 
it  is  held  that  the  wife,  who  has  joined  her  husband  in  the  execution 
of  a  mortgage,  was  entitled,  in  exoneration  of  her  dower,  to  have  the 
personal  estate  of  her  husband  applied  to  mortgage  debt.  In  Southern 
Loan  &  Trust  Co.  v.  Benbow,  135  N.  C.  303,  47  S.  E.  435,  it  is  held 
that  the  inchoate  right  to  dower,  while  not  an  estate  in  her  husband's 
land  which  can  be  assigned  or  conveyed  by  the  wife,  is  a  valuable 
right;  that  its  release,  by  way  of  mortgage,  to  secure  her  husband's 
debt,  constitutes  a  valuable  consideration,  and  will  sustain  a  promise 
on  his  part  to  pay  the  value  thereof.  10  A.  &  E.  Enc.  143.  It  is  held 
in  this  state  that,  until  the  death  of  her  husband  and  the  allotment  of 
dower,,  the  widow  has  no  present  estate  or  title  to  any  part  of  her 
husband's  lands.    Fishel  v.  Browning,  145  N.  C.  71,  58  S.  E.  759. 

Reference  to  the  text-books  does  not  aid  in  fixing  the  character  of  . 
the  wife's  inchoate  rig^t  to  dower  in  her  husband's  lands.     Scribner 
says : 

'It  Is  dlfBcult  to  state  with  precision  the  nature  or  qualities  of  inchoate 
dower  interest,  when  couEddered  as  a  part  of  the  husband's  property.  A  cer- 
tain vagueness  of  expression  uniformly  characterizes  the  discussions  on  the 
subject,  and  these  discussions  ore  commonly  attended  with  unsatisfactory  re- 
sults. ♦  •  ♦  Although,  therefore,  an  Inchoate  right  of  dower  cannot  be 
properly  denominated  an  estate  in  lands,  nor  a  vested  interest  therein,  and 
notwithstanding  the  difficulty  of  defining  with  accuracy  the  precise  legal  quali- 
ties of  the  interest,  it  may,  nevertheless,  be  fairly  deduced  from  the  authorities 
that  it  is  a  substantial  right,  ];)ossessing,  in  contemplation  of  law,  the  at- 
tributes of  property  and  to  be  estimated  and  valued  as  such."    Dower,  5. 

Mrs.  Munford  would  have  been  entitled,  for  the  protection  of  her 
inchoate  right  of  dower,  released  by  joining  her  husband  in  the  exe- 
cution of  the  mortgages,  to  redeem  the  land,  and  as  against  the  heir 
and  creditors  of  her  husband  the  excess  sold  in  exoneration  of  her 
dower.  10  A.  &  E.  Enc.  166.  She  would  have  been  entitled  to  a  de- 
cree in  a  court  of  equity  directing  the  sale  of  the  several  tracts  of 
land  in  such  manner  as  to  exonerate  her  dower,  but  it  is  apparent  that 
she  would  have  derived  no  benefit  from  doing  so.  The  several  tracts 
were  mortgaged  to  amounts  approximating  thdr  full  value.  She  there- 
fore sustained  no  injury  by  permitting  the  mortgagees  to  sell  free  of 
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her  dower  right.  It  would  seem  that^  upon  Ae  authority^  Qv»th^ 
mey  v.  Pearce,  supra,  she  may  haye; waived  her  claim  to4oW!eti&.to 
proceeds,  and  proven  as  a  creditor  her  claim  for  the  valu^  of  h€>'  inr 
choate  dower  right  in  the  land.  She  would,  however,  encounter  prac- 
tical difficulty  in  ascertaining  to  what  amotmt  she  would  have  been 
entitled.  :  > 

Having  elected  to  claim  her  dower  in  the  jwoceeds,  the  question 
arises:    What  is  the  extent  of  hier  right  and  its  present  value? 

She  contends  that,  as  against  the  trustees,  she  is  entitled  to  the 
present  worth  of  one-third  of  the  entire  proceeds  of  the  land.  The 
question  presented  by  this  contention  has  not  been  decided  by  the'  Su- 
preme Court  of  this  state.  .Reference  to  text-books. and  decisions  of 
other  courts,  in  which  the  wife, is  entitled  to  dower  in  the  equitable 
estates  of  the  husband,  does  not  sustain  her  contention. 

In  2  Jones  on  Mortgages,  16&3,  it  is  said: 

"A  widow,  who  has  joined  her  husbaad  In  a  mortgage  of  land  of  which  he 
Is  s^zed,  Is  in  equity  entitled  to  dower  in  the  surplus  money,  arising  from  a 
foreclosure  sale  of  the  property,  after  satisfying  the  mortgage  debt  ,To  the 
extent  of  the  debt  secured  by  the  mortgage,  in  whidi  she  released,  her  dower 
interest  is  extinguished,  and  she  is  dowable  only  in  the  surplus.  The  surplus 
stands  in  the  place  of  the  equity:  of  r^emption,  and  retains  all  the  properties 
of  realty,  and  does  not  become  personalty  for  the  purpose  of  distribution 
among  the  next  of  kin."  Scribner,  Dower,  697 ;  Hall's  Adm'r  v.  White,  114 
Va.  562,  77  S.  B.  474;  Titus  v.  Nellson,  5  Johns.  Ch.  (N.  Y.)  452:  Denton  v. 
Nanny,  8  Barb.  (N.  Y.)  61S;  Vartle  v*  Underwood,  18  Barb.  (Ni  Y.)  662;  Keith 
T.  Trapier,  BaUey  Bq.  (S.  0.>  (760)  63;  . 

This  is  the  general  rule.    10  A.  k  E.  Enc.  169. 

[2]  The  next,  and  most  difficult,  question  for  solution  is  the  method 
of  securing  the  right  to  the  wife,  pending  the  life  of  her  husband.  Pri- 
or to  the  adoption  of  mortuary  tables,  which  the  courts  accept  as 
evidence  upon  which  the  expectancy  of  a  person  entitled  to  an  estate 
for  life  in  money  may  be  ascertained,  much  doubt  was  expressed  wheth- 
er  there  was  any  basis  upon  which  the  present  value  of  such  inter- 
ests could  be  ascertained. ,  In  Titus  v.  Neilson,  5  Johns.  Ch.  (N.  Y.) 
452,  Chancellor  Ke^it  directed  that  one-third  of  the  surplus  proceeds 
from  the  sale  of  lands  mortgaged  by  the  husband  and  wife  jointly, 
sold  after  his  death,  be  invested  in  government  stocks  and  the  inter- 
est paid  to  the  widow  during  her  life.  In  Denton  v.  Nanny,  supra, 
the  Chancellor  says: 

"The  widow  does  not  ask  to  have  this  money  pat  into  her  Immediate  pos- 
session. She  would  have  no  right  to  that  Bat  she  insists  that  the  residuum 
of  the  subject  mortgaged,  not  required  to  satisfy  the  mortgage  debt,  whether 
it  exists  in  lands  unsold,  or  in  the  proceeds  of  lands  sold,  •  •  •  shall  be 
80  appropriate^  as  to  secure  her  dower,  should  she  survive  her  husband. 
Onds,  I  think,  she  is  entitled  to  have  done." 

The  same  course  was  pursued  in  Vartie  v.  Underwood,  supra. 

In  Herbert  v.  Wren,  7  Cranch,  370,  3  L.  Ed,  374,  Judge  Marshall 
directed  that  th^  fund  representing  the  dower  interest,  the  husband 
being  dead,  be  invested  and  the  interest  paid  to  her  during  her  life, 
unless  both  parties  consented  to  the  pajrm'ent  of  a  sum  in  gross  in 
lieu  of  dower.    It  is  held  by  some  courts  that,  unless  all  parties^  in 
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interest  consent,  the  present  worth  of  the  dower  interest  in  funds 
derived  from  sale  of  the  lands,  in  which  she  is  entitled  to  dower,  will 
not  be  paid  to  the  widow.  This  appears  to  be  the  rule  in  Virginia. 
10  Am.  &  Eng.  Enc.  181  (note)/ 

In  several  states  statutes  have  been  enacted  empowering  the  court 
to  ascertain  the  present  value  and  pay  it  to  the  widow.  Sudi  stat- 
utes apply  only  when  the  husband  is  dead  and  the  widow's  dower 
right  has  vested.  As  said  by  Ruffin,  C.  J.,  in  Atkins  v.  Kron,  43  N.  C 
1,  and  other  chancellors,  it  is  difficult  to  adopt  a  satisfactory  basis 
upon  which  to  fix  the  expectancy  of  the  widow  and  ascertain  the  pres- 
ent value  of  her  dower.  The  mortuary  tables  are  only  evidence  to  be 
considered  with  other  evidence  relevant  to  the  question.  When,  as  in 
this  case,^  the  husband  is  living,  with  an  expectancy  of  17  years,  the 
problem  is  burdened  with  uncertainty.  There  are  so  many  contin- 
gencies involved  that  any  result  is  speculative. 

It  is  doubtful  whether  courts,  under  such  conditions,  should,  with- 
out the  assent  of  all  persons  interested,  dispose  of  property  rights.  The 
legal  statutory  right  of  the  parties  is  fixed,  easily  protected  and  en- 
f greed.  ,  The  investment  of  the  fund  and  payment  of  interest  to  the 
husband,  or  the  assignee  of  his  interest,  until  the  dower  right  vests, 
secures  to  the  widow  her  dower  right,  which  may  be  enjoyed  by  re- 
ceipt of  the  interest  during  her  life,  with  the  payment  of  the  corpus, 
representing  the  reversion,  to  the  heir  or  his  representative.  Is  it  not 
more  in  accord  with  that  certainty,  which  is  "the  mother  of  quietness 
and  repose,'*  and  the  beneficent  policy  of  the  law  which  seeks  to  pro- 
tect and  secure  an  income  to  the  wMow  when  deprived  of  the  support 
of  her  husband,  to  hold  the  fund  for  that  purpose,  than,  by  resorting 
to  a  speculation  based  upon  a  speculation,  give  her,  17  years  before  his 
death,  a  sum  arrived  at  by  a  mere  guess?  As  illustrative  of  the  diffi- 
culty experienced  in  reaching  a  reasonably  satisfactory  basis  for 
fixing  the  present  value  of  Mrs.  Munford's  dower  right,  she,  with 
much  force,  insists  that,  if  she  shall,  as  the  court  is  asked  to  assume, 
survive  her  husband,  she  will,  at  his  death,  be  65  years  of  age,  with  an 
expectancy  of  11  years. 

In  Brown  v.  Brown,  94  S.  C.  492,  78  S.  E.  447,  the  court  approved 
the  rule  laid  down  by  Chancellor  Walworth  in  Jackson  v.  Edwards, 
7  Paige  (N.  Y.)  386,  which  was  followed  by  the  special  master  for 
ascertaining  the  present  value  of  the  dower  when  the  husband  was 
living.  The  court  in  that  case  dealt  with  the  question  only  incidentally. 
It  was  not  the  point  in  controversy. 

In  the  absence  of  a  statute  empowering  the  court  to  ascertain  and 
pay  to  Mrs.  Munford  what  may,  by  speculation,  be  supposed  to  be 
the  present  value  of  her  dower  right,  or  the  consent  of  all  parties  in 
interest  to  the  payment  of  the  amount  fixed  by  the  special  master,  a 
decree  will  be  signed  directing  the  trustees  to  invest  one-third  of  the 
surplus  of  the  proceeds  of  the  sale  of  the  lands  mortgaged,  in  Unit- 
ed States  Liberty  Bonds,  and  upon  final  settlement  of  the  estate  de- 
liver them  to  the  clerk  of  this  court  at  Raleigh,  to  be  held  for  the 
purposes  indicated  herein.  A  decree  will  then  be  signed,  protecting 
the  interest  of  the  parties.    As  the  trustees  do  not  except  to  the  find- 
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iiigs  of  the  special  master,  if  Mrs.  Munford  shall  elect  to  accept  in 
I  lieu  of  her  dower  the  amount,  $912.73,  found  to  be  its  present  value, 

i  a  decree  may  be  drawn  confirming  the  report  in  that  respect. 

I  The  exceptions  to  allowance  to  attorneys  will  be  disposed  of  sep- 

i  arately. 

[3]  1.  The  master  recommends  that  an  allowance  of  $1,250  be  made 
to  the  attorneys  for  the  petitioning  creditors.  The  creditors  insist  that 
this  amount  is  excessive.  The  authority  for  allowing  counsel  fees 
to  attorneys  for  petitioning  creditors  in  involuntary  cases  in  bank- 
ruptcy is  found  in  section  64.(3)  of  the  act  (Act  July  1,  1898,  c.  541, 
30  Stat.  563  [Comp.  St.  §  9648]).  Collier  on  Bankruptcy  (11th  Ed.) 
985.    The  allowance  is  confined  to — 

"one  reasonable  attorney's  fee  for  the  professional  services  actually  rendered, 
Irrespective  of  the  number  of  attorneys  employed,  to  the  petitioning  creditors." 

To  such  allowance  the  petitioning  creditors,  or  their  attorneys,  are 
entitledi  as  a  matter  of  right.  The  sole  question,  open  for  the  action 
of  the  court,  relates  to  its  amount.  The  amount  must,  of  course, 
be  reasonable,  and  be  determined  upon  the  evidence  of  the  service 
performed  and  its  value. 

f*Tbe  amomit  to  be  allowed  rests  In  legal  Judgment  and  Judicial  discretion, 
but  not  In  unrestrained  discretion."    In  re  Williamfi  (D.  G.)  240  Fed.  788. 

In  exercising  legal  or  judicial  discretion,  the  court  should  endeavor 
to  ascertain  the  rule  or  principle  by  which  other  courts  in  like  cases 
have  been  governed,  taking  into  account  such  modifying  conditions  or 
circumstances  as  may  be  found  in  the  instant  case. 

The  principles  upon  which,  in  view  of  the  language  of  the  statute 
and  the  purpose  of  the  Congress  in  its  enactment,  allowances  to  at- 
torneys for  petitioning  creditors,  in  involuntary  cases,  should  be  made, 
was  carefully  considered  by  Judge  Brawley,  and  his  conclusions  stat- 
ed with  his  usual  clearness,  in  Re  Goldville  Mfg.  Co.  (D.  C.)  123  Fed. 
579.  In  that  case  he  dealt  with  almost  every  phase  of  the  question 
relating  to  allowance  of  attorneys  in  involuntary  proceedings  in  bank- 
ruptcy.   The  learned  judge  said: 

"That  discretion  should  be  exercised  to  carry  out  and  effectuate  the  legis- 
lative will,  and  the  courts  cannot  honestly  disregard  the  manifest  policy  of 
the  law,  which  looks  to  great  economy  of  administration.  *  *  •  That 
discretion  must  be  in  accordance  with,  and  not  in  conflict  with,  the  policy  of 
the  law.*' 

It  is  uniformly  held,  and  is  in  accordance  with  the  plan  provided  by 
the  act  for  dealing  with  such  cases,  that  the  allowance  is  to  be  con- 
fined to  "services  actually  rendered"  in  filing  the  petition  and  prose- 
cuting it  to  the  adjudication  of  the  bankrupt.  When  this  is  accom- 
plished, the  estate  passes  under  the  jurisdiction  and  control  of  the 
court  and  its  officers ;  the  interest  of  the  petitioning  creditors,  usually 
a  small  minority  in  number  and  amount  of  the  general  creditors,  is 
merged  into  that  of  all  .of  the  creditors.  The  purpose  of  the  act,  the 
seizure  and  administration  of  the  property  of  the  bankrupt  for  the 
benefit  of  all  the  creditors,  is  accomplished.  There  is  neither  neces- 
sity nor  opportunity  for  tiie  attorney  of  the  petitioning  creditors  to 
265  F.— 8 
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render  "actual  service"  to  the  estate.  The  su^estion,  therefore,  that 
the  attorneys  in  this  case  "have  been  diligent  and  faithful  for  nearly 
two  years,  *  *  *  and  largely  through  their  efforts  the  amount  in 
the  hands  of  the  trustees  is  as  large  as  it  is,"  while  true,  cannot  be  tak- 
en into  consideration  in  fixing  the  allowance. 

In  rendering  service  after  the  adjudication  and  election  of  the 
trustee,  counsel  were  serving  their  clients,  whose  claims  they  held  for 
collection.  Other  creditors  had  employed  other  counsel,  and  the  es- 
tate is  charged  with  counsel  fees  of  an  attorney  for  the  trustees.  I 
find  that,  of  the  116  creditors  who  have  proven  debts,  counsel  for 
petitioning  creditors  represent  43  in  number;  the  amount,  however, 
is  more  than  one-half  of  the  whole.  The  bankrupt  had,  within  four 
months  of  his  adjudication,  executed  a  deed  of  assignment  of  his  stock 
of  merchandise.  This  was  the  principal  and  sufficient  act  of  bank- 
ruptcy upon  which  he  was  adjudged  a  bankrupt.  He  had,  more  than 
four  months  prior  thereto,  executed  mortgages  or  deeds  of  trust  on 
real  estate.  There  was  no  complication  in  regard  to  either  of  these 
transactions.  He  admitted  insolvency  and  offered  a  composition,  to 
which  the  requisite  number  of  his  creditors  did  not  assent,  and  it  was 
not  confirmed.  The  attorneys  for  petitioning  creditors  appeared  be- 
fore the  court  and  objected  to  the  confirmation.  There  was  no  liti- 
gation in  connection  with  the  proceeding. 

It  is  true,  as  found  by  the  special  master,  that  the  attorneys  suc- 
cessfully resisted  the  acceptance  of  the  offer  of  a  10  per  cent,  compo- 
sition, and  that  the  creditors  will,  in  this  proceeding,  receive  approx- 
imately 40  per  cent.  This  should  be  taken  into  consideration  in  fixing 
the  amount  of  the  allowance.  The  lands  were  sold  by  the  mortgagees 
or  trustees  to  whom  they  were  conveyed,  arid  the  debts,  in  regard  to 
which  there  was  no  controversy,  paid ;  the  excess,  constituting  a  large 
portion  of  the  assets  for  distribution,  paid  to  the  trustees.  The  stock 
of  goods  was  sold  by  the  trustees.  From  these  sources  the  bulk  of 
the  assets  for  distribution  were  derived.  An  examination  of  such  cases 
as  I  find  in  the  Federal  Reporter  brings  me  to  the  conclusion  that  an 
allowance  of  $750  to  the  attorneys  will  be  ample.  For  such  services 
as  they  shall  have  rendered  in  securing  the  enlargement  of  the  vol- 
ume of  the  assets  for  distribution,  in  which  their  clients  share,  they 
will,  as  they  are  entitled,  receive  compensation  from  them. 

In  fixing  the  allowance,  I  am  not  inadvertent  to  the  zeal  and  skill 
displayed  by  counsel  in  the  prosecution  of  this  proceeding,  nor  to  the 
personal  and  professional  courage  manifested ;  but  much  of  this  serv- 
ice relates  to  the  administration  of  the  estate,  causing  the  stock  of 
goods  and  the  lands  to  bring  more  than  they  otherwise  would  have 
done.  It  is  not  included,  either  by  the  language  or  the  general  scope 
of  the  act,  in  services  for  which  an  allowance  may  be  made  to  be 
paid  by  the  trustees.  In  Re  Harrison  Mercantile  Co.  (D.  C.)  95  Fed. 
123,  in  response  to  a  claim  for  such  services,  Philips,  J.,  said : 

"It  is  further  claimed  by  these  attorneys,  as  a  basis  of  tbeir  compensation, 
that  tbey  induced  several  bidders  to  attend  the  sale  of  the  property  of  the 
bankrupt  ♦  ♦  ♦  Presumptively,  and  naturally  enough,  interested  credi- 
tors in  the  estate  would  either  attend  in  person,  or  be  represented  at  such 
sale,  to  see  that  the  property  be  not  sacriflced,  as  they  are  the  especial  bene- 
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fidarles  In  the  prodnct  of  the  sale.  No  provision  of  the  Bankruptcy  Act  even 
squints  at  an  allowance  against  tlie  estate  for  such  service." 

[4]  2.  The  next  exception  is  directed  to  the  allowance  of  $500  to 
the  attorney  of  the  bankrupt.  The  act,  by  section  64  (3),  provides 
for  the  payment  of — 

"one  reasonable  attorney's  fee  to  the  bankrupt,  in  involuntary  cases,  while 
performing  the  duijes  herein  prescribed,    •    ♦    •    as  the  court  may  allow." 

What  has  been  said  in  regard  to  the  principle  by  which  the  court 
should  be  guided  in  the  exercise  of  its  legal  discretion,  in  regard  to 
allowances  to  attorneys  for  petitioning  cr^itors,  is  equally  applicable 
here.  The  further  limitation  is  imposed  that  an  allowance  can  be 
made  only  for  such  service  as  is  rendered  to  the  bankrupt  "while  per- 
forming the  duties  imposed  upon  him  by  the  act."  This  excludes 
compensation  for  service  rendered  the  bankrupt  prior  to  filing  the 
petition,  resisting  the  adjudication,  or  in  proposing  or  urging  the  ac- 
ceptance or  confirmation  of  a  composition.  The  statute,  by  section  7, 
imposes  the  duty  upon  the  bankrupt  to  attend  the  first  meeting  of  the 
creditors  and  to  file  schedules  of  his  debts  and  property.  For  nec- 
essary assistance  in  discharging  these  duties  he  is  entitled  to  one  rea- 
sonable counsel  fee.  In  Re  Mayer  (D.  C.)  101  Fed.  695,  Seaman, 
Judge,  says  that  the  power  to  make  the  allowance  is — 

"limited  in  strict  accord  with  the  general  tenor  and  spirit  of  the  enactmenr, 
and  neither  express  nor  intend  an  allowanqe  for  the  defense  of  the  bankrupt 
through  the  course  of  the  proceedings  in  matters  invcHving  his  personal  Uabili- 
ty.  ♦  ♦  •  The  duties  to  be  performed  by  the  bankrupt  in  the  proceedings 
are  prescribed  in  section  7,  and  all  relate  to  attendance  and  service  of  pre- 
sumptive benefit  to  the  estate,  with  the  possible  ezc^>tion  of  attending  at 
'the  hearing  upon  his  application  for  a  discharge^'  The  pr^aration  of  sched- 
ules by  the  bankrupt  in  involuntary  cases,  and  his  attendance  on  compulsory 
examinations  before  the  referee^  are  matters  in  discharge  of  his  duty,  for  the 
benefit  of  the  estate,  and  each  may  require  the  services  of  an  attorney,  for 
which  the  estate  thus  receiving  the  benefit  is  chargeable  for  reasonable  com- 
pensation; but,  in  conformity  with  the  purposes  of  the  act,  the  allowance 
must  be  made  'sparingly  and  with  great  caution.'  •  •  •  The  test  for  com- 
pensation out  of  the  estate  is  whether  the  service  is  rendered  in  the  per- 
formance of  the  bankrupt's  duty  in  aid  of  the  estate  and  its  administration, 
and  not  whether  the  bankrupt  stands  In  need  of  the  service  of  counsel  for 
his  personal  benefit  and  protection  in  any  of  the  prooeedings.  No  sanction 
appears  in  any  of  the  provisions  for  an  allowance  in  the  last-mentioned  view, 
and  its  adoption  would  violate  the  general  consistency  of  the  act  for  securing 
economy  in  administration." 

The  judge  states  that  the  allowancer  usually  made  in  the  district 
(E.  D.  Wisconsin)  for  service  in  drafting  schedules  is  from  $25  to 
$50,  according  to  the  extent — the  work  is  mainly  clerical. 

In  the  Goldville  Mfg.  Co.  Case,  supra,  the  attorney  for  the  bankrupt 
was  allowed  $200.  I  do  not  find  that,  in  any  case  reported,  an  allow- 
ance of  $500  to  the  attorney  for  the  bankrupt  has  been  made.  No 
such  allowance  has  been  made  in  this  district.  The  special  master  says, 
and  ill  this  I  concur,  that  $500 — 

'Voold  poorly  compensate  the  attorney  for  the  time,  study,  and  attention  that 
he  has  ^ven  the  matter,  and  for  the  time  that  he  has  had  to  be  away  from  his 
office  attending  to  different  phases  as  they  arose.'* 
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He  also  calls — 
''special  attention  to  the  schedules  prepared  by  him.     They  are  the  neatest 
and  most  accurate  that  I  have  seen." 

Conceding  all  of  this,  as  is  done,  it  is  manifest  that  there  was  no 
duty  imposed  upon  the  bankrupt  by  the  law  or  the  orders  of  the  court 
in  the  course  of  administration,  requiring  the  aid  or  service  of  an  at- 
torney for  which  an  allowance  of  $500  should  be  made.  No  charges 
of  fraud  or  concealment  of  assets,  or  other  improper  conduct,  have 
been  made.  No  opposition  was  made  to  his  discharge.  The  property 
scheduled  consisted  of  tracts  of  land  and  town  lots,  a  stock  of  goods, 
and  a  few  chases  in  action  of  small  value.  The  lands  were  sold  by 
those  who  held  mortgages,  and  the  goods  by  the  trustees.  The  adju- 
dication was  made  without  opposition.  The  only  meeting  had  before 
the  court  was  to  hear  the  report  of  the  referee  upon  the  proposition 
for  a  composition;  the  only  question  presented  was  whether  a  ma- 
jority in  number  and  amount  of  the  creditors  had  accepted.  The 
schedules  were  not  complicated  or  difficult  of  preparation,  and,  al- 
though skillfully  and  well  done,  required  no  study  or  large  profes- 
sional learning. 

A  number  of  complications,  giving  trouble  to  the  trustees  and  cred- 
itors, arose  in  the  course  of  administration,  growing  out  of  claims 
made  by  the  bankrupt  and  his  wife.  Without  criticizing  the  course 
pursued,  it  is  apparent  that  much  of  the  work  imposed  upon  the  trus- 
tees and  the  attorneys  for  creditors  for  the  bankrupt  and  the  trustees 
was  caused  by  these  complications.  They  pertained  to  the  administra- 
tion of  the  estate,  did  not  involve  or  result  in  litigation,  and  cannot  be 
considered  in  fixing  the  allowance  to  the  attorney  for  the  bankrupt. 
For  services  rendered  the  bankrupt  and  hi^  wife,  which  were  valu- 
able, the  attorney  should  be  paid  by  them,  and  not  the  creditors.  In 
view  of  the  scale  of  allowances  made  for  such  services  as  were  ren- 
dered, within  the  provisions  of  the  act,  in  this  and  other  districts,  an 
allowance  of  $200  is  made. 

3.  The  next  exception  relates  to  the  allowance  of  $500  as  made  to 
the  attorney  for  the  trustee.  The  authority  for  making  this  allowance 
is  found  in  section  62,  as  of  "the  actual  and  necessary  expenses  in- 
curred by  officers  in  the  administration  of  estates."  The  special  mas- 
ter reports : 

"For  the  multitude  of  papers  that  he  has  had  to  draw,  and  the  sales  and 
resales  that  he  has  had  to  attend,  and  the  time  and  attention  that  he  has 
had  to  give,  this  is  a  small  alloijrance." 

It  appears  that  two  tracts  of  land  and  three  town  lots  scheduled  by 
the  barJcrupt  were  under  mortgage.  They  were  sold  for  $83,740.10. 
Some  of  them  were  resold,  upon  advanced  bids.  Mrs.  Munford  had 
mortgaged  her  separate  property  for  $10,000  to  secure  her  husband's 
debt,  and  he  executed  to  her  for  indemnity  a  second  mortgage  on  a 
portion  of  his  real  estate.  The  crops  on  the  farms  were  also  mort- 
gaged. These  conditions,  with  other  questions  arising  during  the  ad- 
ministration of  the  estate,  required  the  services  of  a  skilled  attorney. 
It  is  conceded  that  the  counsel  retained  by  them,  with  the  approval 
of  the  court,  has  rendered  valuable  and  efficient  service. 
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The  estate  has  been  wisely  managed  by  the  trustees,  litigation  avoid- 
ed, and  the  interests  of  the  creditors  in  all  respects  conserved  and 
promoted.  To  March  12,  1918,  the  trustees  had  received  $29,669.49 
and  paid  out  $10,659.52.  Their  report  was  submitted  to  the  credi- 
tors and  approved.  I  am  of  the  opinion  that,  taking  into  considera- 
tion the  conditions  found  by  the  special  m'aster,  the  allowance  to  the 
attorney  for  the  trustees  is  just  and  reasonable.  The  report  in  that 
respect  is  confirmed. 

An  order  will  be  signed  directing  the  trustees  to  pay  the  attor- 
neys for  the  petitioning  creditors  $750,  the  attorney  for  the  bank- 
rupt $200,  and  the  attorney  for  the  trustees  $500.  I  concur  with 
the  special  master  in  regard  to  the  high  character,  business  abili- 
ty, and  experience  of  the  trustees,  and  their  wise  management  of 
this  estate.  The  statutory  commissions,  paid  them  jointly,  of  $466.- 
69,  are  totally  inadequate  compensation  for  the  time  consumed  and 
responsibility  imposed  by  their  office ;  but,  as  said  by  the  special  mas- 
ter, they  will  find  their  compensation  in  the  consciousness  that  they 
have  discharged  a  difficult  responsibility  with  intelligence  and  fidelity. 
The  compensation  to  the  special  master  was  fixed  by  the  parties.  His 
report  discloses  careful  consideration,  intelligent  comprehension,  pow- 
er of  analysis,  and  clarity  of  expression. 

[6]  The  purpose  of  the  Bankruptcy  Act  is:  (1)  To  apply  the  prop- 
erty of  the  insolvent  person  or  corporation  to  the  payment  of  the 
debts  with  as  little  expense  and  delay  as  is  consistent  with  their  in- 
terests. (2)  To  relieve  the  honest  and  unfortunate  debtor  from  his 
debts  and  give  him  another  opportunity  in  the  industrial  life  of  the 
commimity. 


ADAMS  V.  OSLEY  et  al. 

(District  Court,  N.  D.  Georgia,  B.  D.    January  9,  1919.) 

No.  S7. 

L  Bankeuptot  ^=s>308(8) — Oonvetancks  to  Wife  Thbouqh  Son — Sufficiem- 
GT  of  Bvidencb. 

Bankrupt's  conveyances  to  wife  through  son  held  fraudulent  under  evi- 
dence in  his  trustee's  suit  to  cancel  them. 

2.  Appeal  and   Ebbob  9s»1044~Ma8teb'8  Repobt — ^BjXoeftions — Immatebi- 

ALITT. 

Exceptions  to  master's  report,  going  to  his  ruling  as  to  burden  of  proof 
on  defendants,  and  as  to  effect  of  certain  evidence,  are  immaterial, 
where  evidence  absolutely  required  master  to  hold,  as  he  did^  adversely 
to  defendants. 

In  Equity.  Petition  for  cancellation  of  conveyances  by  A.  C.  Adams, 
trustee  in  bankruptcy,  against  Patrick  Osley  and  others.  On  defend- 
ants' exceptions  to  the  master's  report  for  petitioner.  Exceptions  over- 
ruled, and  report  confirmed. 

Scott  Berryman,  of  Bowman,  Ga.,  and  Horace  &  Frank  Holden,  of 
Athens,  Ga.,  for  plaintiff. 
Stephen  C.  Upson,  of  Athens,  Ga.,  for  defendants. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  LjOOQIC 


118  255  FBDBBAL  BEPORTEB 

Equitable  Petition  for  Cancellation  of  Certain  Conveyances. 

NEWMAN,  District  Judge.  This  case  was  referred  to  Austin  Bell, 
Esq.,  as  special  master,  and  his  report  is  as  follows : 

"I,  the  undersigned,  to  whom  as  special  master  the  issnes  in  the  aboTe 
matter  were  referred,  to  ascertain  and  report  the  facts,  respectfuUy  report 
as  follows: 

''That  said  issues  were  brought  on  for  hearing,  and  I  was  attended  upon 
said  hearing  by  counsel  for  the  plaintiff  and  counsel  for  the  defendants,  and 
that  testimony  was  adduced  in  said  matter,  the  stenographic  minutes  of  which 
are  herewith  filed. 

*'This  is  a  case  brought  by  A.  O.  Adams,  trustee  of  J.  J.  Osley,  a  bankrupt. 
The  plaintiff  by  his  petition  seeks  to  canc^  certain  deeds  and  transfers  of 
bond  for  title,  to  wit: 

"Deed  from  J.  J.  Osley  to  Patrids  Osley,  bearing  date  of  December  8,  1913. 
to  31%  acres  of  land,  consideration  $3,500,  recorded  February  12,  1917,  in 
the  clerk's  office  of  Hart  county,  Georgia. 

"Deed  from  Patrick  Osley  to  Mrs.  Emma  Osley,  bearing  date  of  December 
19,  1913,  reciting  a  consideration  of  $3,500,  describing  the  same  land,  recorded 
February  12,  1917,  in  the  clerk's  office  of  Hart  county,  Georgia. 

"Transfer  by  J.  J.  Osley  to  Patrick  Osley  of  a  bond  for  title  from  O.  0. 
Boise  to  J.  J.  Osley,  bond  for  title  covering  380  acres  of  land  in  Madison 
and  Hart  counties,  Georgia,  the  consideration  expressed  In  the  transfer  being 
$10,000,  the  transfer  bearing  date  of  December  8,  1913. 

"The  transfer  of  the  same  bond  for  title,  reciting  the  same  consideration, 
from  Patrick  Osley  to  Mrs.  Elmma  Osley,  the  transfer  bearing  date  of  Decem- 
ber 19,  19ia 

"Conclusions  of  Law. 

"It  is  contended  by  the  defendants  in  this  case  that  the  trustee  cannot  main- 
tain this  suit  because,  say  the  defendants,  he  did  not  represent  creditors 
who  were  creditors  prior  to  December  8,  1913,  the  date  the  deed  and  trans- 
fer of  bond  for  title  from  J.  J.  Osley  to  Patrick  Osley  bear.  This  proposition 
is  not  sound.  A  moment's  reflection  will  suffice.  The  deeds  and  transfers  of 
the  bond  for  title  were  recorded  on  February  12,  1917.  Under  the  evidence 
the  physical  possession  of  the  pr(q;>ertles  was  never  changed  at  any  time. 
There  is  no  question  but  that  some  of  the  creditors  represented  by  the  trustee, 
notably  Denny  &  Son  and  the  Bank  of  P»owman  and  others,  were  creditors 
prior  to  that  time.  Suppose  Denny  &  Son,  or  the  Bank  of  Bowman,  had  re- 
duced their  claim  to  Judgment,  and  had  sought  to  enforce  same  by  levy  and 
sale  of  this  property,  and  a  claim  had  been  filed  by  Mrs.  Emma  Osley,  claim- 
ing under  the  deeds  now  sought  to  be  established  in  this  case,  would  she  have 
been  heard  to  say  that  those  creditors  could  not  attack  her  <)eed  as  fraudulent 
on  the  ground  that  it  was  not  actually  executed  in  1913,  and  on  the  ground 
that  it  was  a  voluntary  conveyance,  without  consideration,  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  them?    Most  certainly  not. 

"Then  the  trustee  stands  in  their  shoes,  and  then  this  contention  of  the 
defendants  is  disposed  of. 

"This  being  a  transaction  between  husband  and  wife  and  son,  and  attacked 
by  creditors  as  fraudulent,  the  wife  now  seeking  to  hold  the  property  in 
question  under  the  deeds  so  attacked,  the  burden  Is  on  the  defendants  to  show 
valid  consideration  and  good  faith  of  the  transacti<Hi.  ' 

"Conclusions  of  Fact 

"This  is  a  case  where  a  father  undertook  to  deed  all  of  his  property  through 
his  son  to  his  wife.  The  credltora  attack  the  conveyances  as  fraudulent 
The  burden  was  thereby  shifted  to  the  defendants,  and  the  defendants  have 
not  only  failed  to  carry  this  burden,  but  the  evidence  In  the  case  carries 
this  case  far  beyond  that  of  suspicion,  and  establishes  by  a  preponderance  of 
the  evidence  that  the  entire  transaction  was  a  fraudulent  scheme  on  the  part 
of  all  the  defendants  to  put  the  property  cA  J.  J.  Osley  beyond  the  reach 
of  his  creditors. 
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"In  the  first  place,  J.  J.  Osl^  teetifled  that  he  sold  all  of  his  property  to 
his  son,  and  his  son.  In  turn,  sold  it  to  J.  J.  Osley's  wife.  The  ftict  that  a 
man  sells  out  eveiything  he  has  in  a  lump  is  a  suspicions  circumstance  within 
Itself. 

"J.  J.  Osley  testified  on  one  occasion  that  the  deed  was  made  to  secure  a 
debt  of  18,600,  as  recited  in  the  deed.  He  testified  on  another  occasion  that  it 
was  an  absolute  conyeyanoe.  J.  J.  Osley  testified  that  his  son,  Patrick  Osley, 
let  him  have  about  $7,000  in  money  prior  to  the  execution  of  the  deed,  and 
that  on  the  delivery  of  the  deed  and  transfer  of  the  bond  for  Utle  Patrick 
Osley  paid  him  some  $400  or  $50a  In  the  n^t  breath  he  testified  that  he 
paid  him  $7,000.  He  then  stadc  to  the  $7,000,  and  swore  that  he  paid  it 
to  him  in  cash  money  in  the  office  of  Alex  S.  Johnson,  an  attorney,  at  Boyston, 
Georgia;  that  he  paid  him  in  actual  cash.  Patrick  Osley  contradicted  him 
on  this  proposition.  Patrick  Osley  swore  that  he  paid  Mm  $7,000  in  cash, 
but  he  was  Just  as  positive  that  it  was  not  paid  4n  Alex  Johnson's  office.  J. 
J.  Osley  and  Patrick  Osley  both  swore  that  Mrs.  Bmma  Osley  paid  over  to 
Patrick  Osley,  at  the  time  the  deed  and  transfer  from  Patrick  Osley  to  Mrs. 
Ekoma  Osley  bear  date,  the  sum  of  $13>500  in  actual  cash  money ;  that  Mrs. 
Osley  had  saved  up  that  mudi  cash  money  over  in  Madison  county  on  a  farm, 
and  yet  prior  to  that  time,  when  J.  J.  Osley  needed  some  cash,  to  the  amount 
of  $3,500,  he  executed  a  securitjr  deed  to  G.  (X  Boise  in  order  to  obtain  money, 
his  wife  having  at  that  time,  according  to  the  evidence  of  these  witnesses, 
Bome  $13,000  in  caidi  money  in  the  house  (the  evidence  is  she  did  not  keep  it  in 
bank).  J.  J.  Osley  testified  that  in  1913,  when  he  received  this  $7,000  from 
his  son,  he  did  not  owe  a  dollar  in  the  world.  He  further  testified  that  he 
tried  to  make  his  own  bread  and  meat  on  his  f&rm,  and  that  his  annual  ex^ 
penses  were  not  over  $800  to  $600,  and  yet  inside  of  five  years  we  find  this 
same  man  a  voluntary  bankrupt  He  offered  no  explanation  as  to  the  dis- 
position of  this  $7,000. 

"Patrick  Osley's  testimony  was  equally  as  faivfetched  as  that  of  J.  J.  Osley. 
He  did  not  undertake  to  explain  how  he  came  by  $13,000  in  actual  cash. 

"Mrs.  Bmma  Osley  was  not  put  on  the  stand  by  either  side. 

"The  above  extracts  from  the  evidence  of  J.  J.  Osley  and  Patrick  Osley  are 
but  an  index  to  their  entire  testimony,  the  whole  of  which  is  so  improbable 
and  unnatural  as  to  be  rendered  unbelievable. 

"The  deeds  from  J.  J.  Osley  to  Patrick  Osley  and  from  Patriae  Osley  to 
Mrs.  Emma  Osley  appear  to  have  been  written  on  forms  printed  by  Bennett 
Printing  &  Stamp  Company,  Atlanta,  Georgia.  They  bear  a  water  niark,  to 
wit,  •Courier  Bond.'  The  plaintiff  Introduced  Mr.  W.  O.  Bennett  as  a  witness. 
Mr.  Bennett  testified  that  he  is  president  of  the  Bennett  Printing  &  Stamp 
Company,  of  Atlanta,  Georgia;  that  he  has  beesa  connected  with  the  con- 
cern twenty-four  years.  He  swore  that  the  Bennett  Printing  &  Stamp  Com- 
pany did  not  use  'Courier  Bond'  paper  for  printing  blank  forms  prior  to  August, 
1916;  that  prior  to  that  time  they  used  a  paper*  known  as  the  'Purchase 
Bond.' 

"In  describing  the  311^  acres  of  land  the  following  language  is  used :  *On 
the  south  by  lands  of  K  S.  Strickland  and  Mrs.  liillie  McGarity.'  According 
to  the  evidence,  Mrs.  Lillle  McGarity  is  the  widow  of  John  McGarity.  John 
McGarity  owned  the  land  referred  to  as  bounding  the  31%-acre  tract  on  the 
south  in  his  lifetime.  John  McGarity  died,  according  to  the  evidence,  in 
1915. 

"The  evidence  further  shows  that  this  31%-acre  tract  deeded  by  J.  J.  Osley 
to  Patrick  Osley  was  part  of  a  5e%-acre  tract  of  land  bought  by  J.  J.  Osley 

from  Mrs.  M.  V.  Brewer  and .    J.  J.  Osley  testified  that,  when  he  made 

the  deed  to  the  31%  acres  to  Patrick  Osley  and  transferred  the  bond  for  title 
to  the  380  acres,  he  sold  to  Patrick  Osley  e^rery  foot  of  land  that  he  owned,  and 
yet  we  find  J.  J.  Osley,  on  the  27th  day  of  November,  1915,  deeding  to  L.  W. 
Dorongh  the  balance  of  this  56%-acre  tract,  off  of  which  the  31%  acres  was 
deeded  to  Patrick  Osley,  to  wit,  25  acres.  J,  J.  Osley  offered  no  reasonable 
explanation  as  to  why,  in  1913,  he  deeded  only  81%  acres  to  Pat,  reserving  25 
acres  that  two  years  later  he  was  to  deed  to  I*  W.  Dorough.  The  only  ex- 
planation is  that  the  25  acres  was  already  deeded  to  Dorough,  and  that  the 
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deed  to  Pat  was  execated  after  the  date  of  the  Dorough  deed.    In  fiict,  J.  J. 
Osley  swore  that  at  the  time  he  made  the  deed  to  Pat  to  the  31^  acres  he- 
deeded  to  him  every  foot  of  land  he  owned.    If  this  is  to  be  believed,  then 
according  to  his  own  testimony  the  title  to  the  25  acres  had  already  passed 
out  of  him. 

*'J.  J.  Osley  made  other  deeds  in  1915,  and,  strange  to  note,  and  rather 
significant,  Pat's  deed  cairles  everything  np  to  the  boundaries  of  the  tracts 
deeded  to  other  parties  in  1915. 

"According  to  the  evidence  of  J.  J.  Osley,  it  was  his  custom  to  withhold 
deeds  from  the  records  (the  deeds  to  Pat  and  Mrs.  Emma  Osley  were  not  re- 
corded for  over  four  years),  and  yet  a  number  of  deeds  were  introduced  from 
various  parties  to  J.  J.  Osley,  and  these  deeds  show  invariably  that  they 
were  recorded  within  a  few  days  of  their  execution,  possibly  with  one  or  two 
exceptions. 

"J.  J.  Osley  has  been  in  possession  of  the  land  all  the  while  since  1913,  Just 
as  prior  to  that  time.  He  swore  that  he  had  never  told  any  one  of  the  trans- 
actions between  himself  and  his  son  and  his  wife. 

"The  inconsistencies  mentioned  reflect  the  entire  evidence  of  the  case;  and 
it  is  the  opinion  of  the  master  that  the  defendants  not  only  failed  to  carry 
the  burden,  and  show  that  this  transaction  was  fair  and  for  a  valid  considera- 
tion, but  the  evidence  shows  overwhelmingly  that  the  defendants  conspired  to 
put  the  property  of  J.  J.  Osley  beyond  the  reach  of  his  creditors.  The  evi- 
dence ftiirly  reeks  with  unexplained  circumstances  pointing  only  to  this  con- 
clusion. 

'The  conclusion  is  inevitable  that  the  deeds  and  transfers  of  the  bond  for 
title  were  all  made  at  the  same  time. 

"Under  the  evidence  of  Mr.  Bennett,  a  disinterested  witness,  it  is  Impossible 
that  these  deeds  could  have  been  written  prior  to  August,  1916.  Under  the 
other  evidence  in  the  case,  the  deeds  were  certainly  written  and  signed  not 
earlier  than  1915;  and  I  find,  as  a  matter  of  fact,  that  the  deeds  and  trans- 
fers of  the  bond  for  title  sought  to  be  canceled  were  executed  between  August^ 
1916,  and  February  12,  1917,  and  were  without  consideration,  and  made  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of  J.  J. 
Osley,  known  to  all  the  defendants.  The  creditors  represented  by  the  trustee 
in  this  suit  were  creditors  long  before  this  time. 

"The  defendants  contend  that  there  is  no  evidence  that  A.  C'  Adams  is 
trustee  of  J.  J.  Osley,  bankrupt  The  entire  record  from  the  bankruptcy 
court  Was  introduced  in  evidence.  Be  that  as  it  may,  the  plaintifF  afllrmative- 
ly  alleges  in  paragraph  1  of  his  petition  that  he  is  trustee  for  J.  J.  Osley, 
bankrupt,  and  this  is  not  denied  by  the  defendants.  It  is  therefore  to  be  tauen 
as  trua  [English  v.  Arizona]  214  U.  S.  359,  361  [29  Sup.  Ct  658,  53  L.  Ed. 
1080]. 

"After  careful  and  painstaking  consideration  of  the  testimony,  I  find  that 
the  deed  to  the  31%  acres  of  land  from  J.  J.  Osley  to  Patrick  Osley,  and  the 
deed  from  Patrick  Osley  to  Mrs.  Emma  Osley  to  the  same  tract  of  land,  and 
the  transfer  of  the  bond  for  title  from  J,  J.  Osley  to  Patrick  Osley,  to  an 
equity  in  380  acres  of  land,  and  the  transfer  of  the  same  bond  for  title  from 
Patrick  Osley  to  Mrs.  E^mma  Osley  were  without  consideration  and  made  for 
the  purpose  of  hindering,  delaying,  and  defrauding  certain  of  the  creditors 
of  J.  J.  Osley,  represented  by  A.  CX  Adams,  trustee  for  J.  J.  Osley,  bankrupt, 
which  was  known  to  all  parties  concerned  in  the  drawing  and  execution  of 
the  papers." 

In  conclusion,  the  master  says : 

"I  therefore  recommend  that  a  decree  be  entered  finding  these  conveyances 
void,  and  that  the  title  to  said  pn^erty  be  decreed  to  be  in  the  trustee  of 
J.  J.  Osley,  bankrupt" 

[1,  2]  The  evidence  abundantly  supports  the  conclusion  of  the  mas- 
ter in  this  case ;  indeed,  to  me  seems  to  require  it.  At  all  events,  there 
is  no  sufficient  ground  to  justify  sustaining  any  of  the  exceptions  to 
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the  report.  Those  exceptions  which  go  to  the  master's  ruling  as  to  the 
burden  of  proof,  and  as  to  the  effect  of  certain  evidence,  are  wholly 
immaterial,  because  it  seems  to  me  that  the  evidence  absolutely  re- 
quired the  master  to  hold  as  he  did.  There  was  abundant  evidence  to 
justify  him  in  holding  that  the  deeds  were  made  for  the  purpose  of 
hindering,  delaying,  and  defrauding  creditors,  as  charged  in  the  peti- 
tion. 
The  exceptions  are  overruled  and  the  report  confirmed. 


In  ro  AMBRICSAN  PAPER  CO. 
a>l8trlct  Ckmrt,  D.  New  Jersey.    January  22,  1019.) 

1.  Bawkbuptct   ^=»387 — ^Indobsebs — ^Dibchabqe. 

Notwithstanding  New  York  Negotiable  Instruments  liaw,  declaring  tbat 
a  person  secondarily  liable  Isj  discharged  by  the  release  of  the  principal 
debtor,  the  assent  of  the  holder  of  a  note  to  a  composition  offered  by 
the  maker  does  not,  under  Bankruptcy  Act,  1 16  (Comp.  St  §  9600),  dis- 
charge the  indorser,  for  the  discharge  of  the  maker  is  brought  about  by 
operation  of  law,  and  not  the!  voluntary  act  of  the  parties. 

2.  PATincNT  ^=»41(1) — ^Application  bt  Ooxtbt. 

When  neither  debtor  nor  creditor  makes  application  of  payment,  they 
cannot  do  so  after  controversy  or  litigation  has  been  instituted,  and  the 
court  should  make  the  appropriation  in  accordance  with  equitable  princi- 
ples. 
8.  Patmeitt  ^=»44 — Application. 

When  the  security  is  the  same,  it  is  the  rule  in  the  federal  courts,  as 
well  as  in  the  state  of  New  Jersey,  to  apply  a  payment  without  designa- 
tion first  to  the  oldest  obligation. 

4.  Payment  ®=>46(1) — ^Application — Effect  op  Securitt. 

When  the  security  is  not  the  same,  the  rule  is  to  apply  an  undesignated 
payment  to  the  obligation  least  secured,  .or  whose  security  Is  most  pre- 
carious. 

5.  Bankjeixtptct  ^=»273 — ^Application  op  Payments — ^Eules. 

Where  the  trustee  in  bankruptcy  agreed  with  a  creditor  that  bonds 
held  by  the  creditor  should  be  retained  and  applied  as  a  general  payment 
upon  its  claim,  rule  for  application  of  payment  stated,  and  payment  di- 
rected applied  first  to  debts  least  secured. 

^  Bankbttptcy  ^s»273^*-Paymbnts. 

Where  trustee  in  bankruptcy  consented  to  a  creditor's  retention  of 
bonds  held  as  collateral,  and  the  payment  was  sufficient,  in  connection 
with  dividends  received  by  creditor  on  claims  for  which  bankrupt  was 
only  secondarily  liable,  to  pay  all  amounts  for  which  bankrupt  was  pri- 
marily liable,  and  leave  a  surplus  applicable  to  payment  of  claims  for 
which  bankrupt  was  only  secondarily  liable,  the  creditor  was  entitled  to 
retain  dividends  on  claims  for  which  the  bankrupt  was  secondarily  liable, 
until  it  received  full  payment,  but  trustee  was  subrogated  to  future 
dividends. 

7.  Bankbuptot  9s»273 — ^Application  of  Payments 

Where  a  creditor  held  bonds  of  a  bankrupt,  and  after  bankruptcy  the 
trustee  agreed  that  they  should  be  applied  by  the  creditor  to  its  claims, 
but  no  mode  of  application  was  agreed  upon,  the  court,  in  making  ap- 
plication, will  determine  the  matter  as  of  the  time  of  bankruptcy,  and 
not  the  date  when  the  trustee  agreed  that  the  creditor  might  apply  the 
bonds  to  payment  of  its  claim. 

^»For  o^her  casM  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  IMseeta  A  Indexes 
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In  Bankruptcy.  In  the  matter  of  the  American  Paper  Company, 
bankrupt.  On  review  of  referee's  order  subrogating  the  trustees  of 
the  bankrupt  to  the  rights  of  Wilkinson  Bros.  &  Co.  in  its  claim  filed 
against  another  bankrupt.     Order  reversed. 

See,  also,  243  Fed.  753. 

McDermott  &  Enright,  of  Jersey  City,  N.  J.,  for  trustee. 
Allan  C.  Rowe,  of  New  York  City,  for  Wilkinson  Bros.  &  Co. 

DAVIS,  District  Judge.  The  American  Paper  Company,  herein- 
after called  the  Paper  Company,  Wilkinson  Brothers  &  Co.,  herein- 
after called  the  Wilkinson  Company,  George  F.  Hills  Company,  here- 
inafter called  the  Hills  Company,  and  the  Webb  Folding  Box  Com- 
pany, hereinafter  called  the  Webb  Company,  did  business  with  one 
another.  All  of  said  companies,  with  the  exception  of  the  Wilkinson 
Company,  becamp  bankrupt;  the  Paper  Company  on  July  10,  1914, 
the  Webb  Company  on  July  27,  1914,  in  the  district  of  New  Jersey, 
and  the  George  F.  Hills  Company  on  July  8,  1915,  in  the  Southern 
district  of  New  York,  A  claim  was  filed  against  the  Paper  Company 
by  the  Wilkinson  Company,  which  after  some  modification  was  allow- 
ed on  December  22,  1915,  as  follows: 

<1)  Merchandise,  open  accannt $  2,171.36 

(2)  Six  notes  of  American  Paper  Ckimpany 13,780.15 

<3)  Three  notes  of  American  Paper  Company,  indorsed  by  George  F. 

HiUs  Company   3.014.12 

(4)  Four  Fey  notes,  indorsed  by  American  Paper  Company 2,208.69 

(5)  Two  Tucker  notes,  indorsed  by  American  Paper  Company 1,027.48 

(6)  Twenty-one  notes  of  Webb  Folding  Box  Company,  indorsed  by 

American  Paper  Company,  and  protest  fees 10,729.32 

(7)  Sixteen  notes  of  George  F.  Hilis  Company,  indorsed  by  American 

Paper   Company 12^068.57 

^44,989.69 

At  the  time  of  filing  the  said  claims  the  Wilkinson  Company  held 
as  security  for  its  debt  first  mortgage  bonds  of  the  Paper  Company 
amounting  at  par  to  $38,000.  In  January,  1916,  it  was  agreed  be- 
tween the  Wilkinson  Company  and  the  trustee  of  the  Paper  Company 
that  the  said  bonds  should  be  retained  by  the  Wilkinson  Company  and 
applied  as  a  general  payment  upon  its  claim  against  the  Paper  Com- 
pany, and  that  the  said  claim  be  reduced  thereby  to  $6,967.69.  There 
was  no  agreement  whatever  between  the  trustee  of  the  Paper  Com- 
pany and  the  Wilkinson  Company  as  to  how  the  said  bonds  should  be 
applied  in  payment  of  the  various  items  in  said  claim,  and  this  con- 
test really  results  from  the  manner  in  which  they  are  sought  to  be 
applied.  The  Wilkinson  Company  filed  a  claim  against  the  Webb 
Company,  but  the  Paper  Company  did  not.  The  Paper  Company  con- 
tends that  its  bonds  as  a  fact  have  been  applied  to  the  pa)mient  of  the 
Webb  Company  notes  on  which  it  was  indorser,  and  that  it  has  the 
common  right  of  an  indorser,  upon  taking  up  indorsed  paper,  to  pro- 
ceed against  the  principal,  and  therefore  it  should  be  subrogated  to 
the  rights  of  the  Wilkinson  Company  in  the  claim  filed.  The  referee 
made  an  order  subrogating  the  trustee  of  the  Paper  Company  to  the 
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rights  of  the  Wilkinson  Company  in  its  claim  filed  against  the  Webb 
Company  to  which  an  exception  was  taken,  and  that  order  is  before 
me  for  review. 

On  Jmie  25,  1915,  the  Wilkinson  Company  made  a  composition  with 
the  HUls  Company  and  received  20  per  cent  of  its  claim  against  that 
company,  being  Nos.  (3)  and  (7)  in  the  claim  above  mentioned.  At  the 
time  of  the  settlement  of  the  bonds  in  January,  1916,  the  Wilkinson 
Company  did  not  disclose  that  it  had  made  a  composition  with  the 
Hills  Company,  or  give  credit  for  the  20  per  cent,  drvidend,  and  thus, 
the  trustee  contends,  treated  these  notes  as  unpaid,  and  if  this  is  so 
the  Webb  Company  notes  must  have  been  satisfied  out  of  the  bonds 
of  the  Paper  Company.  It  was  the  duty  of  the  Wilkinson  Company 
to  disclose  the  composition  of  the  Hills  Company  at  the  bond  set- 
tlement in  January,  1916,  and  it  is  difficult  to  reconcile  its  failure  to 
do  so  with  an  honest  purpose;  but  it  does  not  follow  that  its  failure 
to  do  so  establishes  the  satisfaction  of  the  Webb  notes  out  of  the 
bcMids,  or  that  the  Wilkinson  Company  so  regarded  it. 

[1]  The  trustee  further  contends  that  the  American  Company  was 
discharged  from  its  oblijgutions  as  indorser  on  the  notes  of  the  Hills 
Company  by  the  compositicxi,  and  therefore  the  $38,000  paid  the  Webb 
Company  notes,  and  the  trustee  of  the  Paper  Company  should  be  sub- 
rogated to  the  rights  of  Wilkinson  Company  in  its  claim  filed  against 
the  Webb  Company.  This  position  is  supported  by  the  opinion  of 
Referee  Stone  in  the  Matter  of  Harry  Benedict,  18  Am.  Bankr.  Rep. 
604.  It  was  held  in  that  case  that  the  general  rule  of  law,  that  if  the 
hcJlder  of  negotiable  paper  does  any  act  which  operates  to  release  the 
principal,  or  which  impairs  the  rights  or  remedies  of  the  surety  against 
the  principal,  the  obligation  of  the*  surety  will  be  released,  is  crystal- 
lized in  the  state  of  New  York  (in  the  Northern  district  of  which  this 
case  arose)  in  the  Negotiable  Instrtunents  Law,  which  provides  that : 

"A  person  secondarily  liable  on  the  Instrument  is  discharged:  1.  By  any 
act  which  dlsdiarges  the  Instnunent  *  *  *  3.  By  the  discharge  of  a  prior 
party.  •  •  •  5.  By  a  release  of  the  principal  debtor,  unless  the  holder's 
right  of  recourse  against  the  party  secondarily  liable  is  expressly  reserved." 
Oonsol.  Laws,  c.  38»  |  201. 

A  release,  therefore,  through  composition  of  the  principal,  discharg- 
es the  liability  of  the  surety,  notwithstanding  the  provisions  of  section 
16  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  550  [Comp. 
St  §9600])  that: 

"The  liability  of  a  person  who  is  a  cod£btor  with,  or  guarantor  or  in  any 
manner  a  sarety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  such 
bankrupt" 

— because  the  relief  through  composition,  though  as  effectual  as  a 
"discharge,"  is  secured  throjigh  "the  co-operation  of  the  creditors." 
The  same  rule  was  applied  in  that  case  to  a  creditor  voting  for  a  com- 
position in  bankruptcy  as  to  a  person  making  a  voluntary  composition 
deed  outside  of  bankruptcy.  There  is  a  difference,  however.  In  the 
one  case  the  discharge  is  by  the  voluntary  act  of  the  party;  in  the 
other  by  (^ration  of  law,  not  by  the  act  of  the  creditor  who  assented 
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to  the  composition.  Therefore  a  different  rule  should  be  applied,  and 
the  case  at  bar  accordingly  comes  within  the  provision  of  section  16 
of  the  Bankruptcy  Act.  This  seems  to  be  the  rule  in  the  states  of 
New  York  and  Massachusetts  and  in  England,  as  pointed  out  in  the 
New  York  decisions.  In  re  Burchell  (D.  C.)  4  Fed.  406;  Guild  v. 
Butler,  122  Mass.  498,  23  Am.  Rep.  378;  Mason  &  Hamlin  Organ  Co. 
V.  Bancroft,  1  Abbott,  N.  C.  (N.  Y.)  415 ;  Eastern  Furniture  Co.  v. 
Caminez,  146  App.  Div.  436,  131  N.  Y.  Supp.  157.  This  rule  seems 
to  be  well  founded  in  reason  and  supported  by  the  greater  weight  of 
authority.  Therefore  the  liability  of  the  Paper  Company  as  indorser 
on  the  Hills  Company  notes  was  not  discharged  by  the  composition 
of  the  Hills  Company. 

[2-4]  When  a  payment,  insufficient  to  satisfy  two  or  more  debts,  is 
made,  and  neither  the  debtor  nor  creditor  makes  an  appropriation  of 
payment,  it  is  too  late  for  either  to  make  an  appropriation  after  con- 
troversy has  arisen  thereover  or  litigation  has  been  instituted.  It  is 
the  duty  of  the  court  in  such  case  to  make  the  appropriation  in  accord- 
ance with  equitable  principles.  When  the  security  is  the  same,  the 
state  and  federal  rule  is  to  apply  the  payment  first  to  the  oldest  ob- 
ligation. When  the  security  is  not  the  same,  the  rule  is  to  apply  the 
payment  first  to  the  obligation  least  secured,  or  whose  security  is  most 
precarious.  Terhune  v;  Colton,  12  N.  J.  Eq.  312;  Frost  v.  Mixsell, 
38  N.  J.  Eq.  589;  Leeds  v.  Gifford,  41  N.  J.  Eq.  464,  5  Atl.  795 ;  Tur- 
ner  v.  Hill,  56  N.  J.  Eq.  293,  39  Atl.  137;  Field  v.  Holland,  10  U.  S. 
(6  Cranch)  8,  22,  28,  3  L.  Ed.  136;  U.  S.  v.  Kirkpatrick,  22  U.  S. 
(9  Wheat.)  720,  6  L.  Ed.  199. 

[5,  8]  Item  (5)  in  the  claim  filed  against  the  Paper  Company,  ag- 
gregating $1,027.48,  is  composed  of  two  notes  of  one  Tucker,  indorsed 
by  the  Paper  Company.  After  the  bond  settlement  of  January,  1916, 
the  Wilkinson  Company  sued  Tucker  and  secured  judgment  for  the 
full  amount  of  the  notes,  thereby  showing  that  it  elected  not  to  ap- 
ply any  of  the  bond  payment  to  that  item.  This  is  admitted  by  the 
Wilkinson  Company,  and  consequently  in  the  appropriation  to  be  made 
that  item  should  be  eliminated. 

Items  (1)  and  (2)  in  claim  are  obligations  of  the  Paper  Company 
alone.  Items  (3),  (4),  (6),  and  (7)  are  obligations  of  the  Paper  Com- 
pany and  'another,  either  as  maker  or  indorser.  Items  (1)  and  (2) 
should,  in  accordance  with  the  above  rule,  be  first  paid  out  of  the 
bond  settlement,  for  they  rest  upon  the  liability  of  the  Paper  Company 
only,  and  are  manifestly  less  secured  than  the  other  four.  The  se- 
curity in  items  (3)  and  (7),  other  than  the  liability  of  the  Paper  Com- 
pany, is  as  above  stated,  20  per  cent.  Whether  that  security  is  more  or 
less  than  that  of  the  Fey  notes  in  item  (4),  or  the  Webb  Company  notes 
in  item  (6),  I  am  not  informed,  though  counsel  for  the  Wilkinson*  Com- 
pany make  the  general  statement  that  Fey  is  practically  worthless. 
The  security  in  all  four  items,  (3),  (4),  (6),  and  (7),  is  precarious;  but 
which  is  more  and  which  is  less  precarious  is,  so  far  as  I  am  aware, 
unknown.  Therefore,  after  items  (1)  and  (2)  are  paid  out  of  the  $38,- 
000  bond  settlement,  the  remainder  should  be  applied  to  items  (3),  (4), 
(6),  and  (7),  in  accordance  with  the  priority  of  the  obligations.    When 
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this  has  been  done,  there  will  doubtless  be  a  small  balance  left  unpaid 
on  the  Webb  Company  notes,  item  (6)  in  said  claim. 

The  Wilkinson  Company  filed  claim  against  the  Webb  Company  for 
$10,729.32,  the  amotmt  of  the  notes  indorsed  by  the  Paper  Company, 
and  is  entitled  to  the  dividends  on  that  full  claim  until  the  same  has 
been  paid,  if  the  dividends  on  the  claim  are  sufficient  to  pay  it.  After 
that  claim  is  thus  paid  in  full,  the  trustee  of  the  Paper  Compai^y  is 
entitled  to  be  subrogated  to  the  rights  of  the  Wilkinson  Company  as 
to  the  balance  of  the  dividends,  if  any,  on  the  daini  filed  against  the 
Webb  Company. 

[7]  The  Wilkinson  Company  contends  that,  since  it  had  compromis- 
ed items  (3)  and  (7)  with  the  Hills  Copipany  before  the  payment  in 
January,  1916,  those  obligations  were  not  secured,  except  by  the  Paper 
Company,  at  the  time  of  the  payment,  and  the  security  on  them  was 
the  same  as  on  items  (1)  and  (2),  and  therefore  the  payment  should 
be  applied  to  them  with  items  (1)  and  (2),  before  anything  is  paid  on 
the  Webb  notes.  But  in  this  case  the  security  should  be  determined 
as  of  the  time  of  the  bankruptcy,  and  not  as  of  the  date  of  the  pay- 
ment in  January,  1916.  As  a  matter  of  fact,  as  before  stated,  the  Wil- 
kinson Company  had  the  Paper  Company  bonds  in  its  possession  be- 
fore the  bankruptcy  of  any  of  the  companies. 

An  order  will  be  signed  in  accordance  with  these  conclusions. 


In  re  KEMP. 
(District  Court,  S.  D.  New  Tork.     January  20,  lAia) 

1.  BANBauPTCT  9s»407(5) — ^Dischabob — ^Dsnial — Grounds. 

To  deny  the  dischai'ge  of  a  bankrupt  on  the  ground  that  be  obtained  a 
loan  by  a  materially  false  statement  in  writing  as  to  his  financial  con- 
dition, it  must  appear,  not  only  that  the  statement  was  false  and  material, 
but  that  it  was  intentionally  false  and  made  with  intent  to  deceiye. 

2.  Bankbttptot  «=»407(5) — ^Dischabob—Dxnial— False  Statements. 

Where  a  blank  form  of  financial  statement,  which  a  bank  required  the 
bankrupt  to  fill  jout  before  discounting  his  note,  Included  under  the  term 
"Contingent  Liabilities,"  ^'Accommodation  Indorsements,"  and  "Indorsed 
B/B  Outstanding,"  the  bankrupt's  denial  of  contingent  UabiUties,  which 
were  not  of  the  class  (Specified,  was  not  false. 
8.  Bankbuptct  «=»40T(5) — ^Dxschabgs — Denial. 

Where  a  bankrupt,  in  stating  his  financial  condition  to  a  bank  from 
which  he  obtained  a  loan,  omitted  a  debt  which  his  mother  thought  was 
due  her,  as  well  as  a  possible  claim  which  the  mother  might  have  against 
him,  but  which  he  denied,  held,  that  discharge  should  not  be  denied  on 
the  ground  the  bankrupt  had  made  a  materially  false  statement  in  writ- 
ing; the  evidence  disclosing  that  the  mother  did  not  intend  to  collect  the 
debt  unless  the  bankrupt  was  able  to  pay  it,  and  though  it  was  scheduled 
she  filed  no  proof  of  daim,  and  that  the  bankrupt  insisted  he  did  not 
owe  the  debt 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  of  Peter  C.  Kemp. 
On  motion  to  reverse  a  report  of  the  referee  recommending  denial 
of  discharge  of  the  bankrupt,  and  for  an  order  directing  that  discharge 
be  granted.    Report  reversed,  and  bankrupt  discharged. 

^saVot  other  cams  Me  lame  topic  A  KBY-NUMBER  in  aU  Key-Numbered  DUeets  it  Indexes 
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Kaye  &  Scholer,  of  New  York  City,  for  objecting  creditor. 
Irving  L.  Ernst,  of  New  York  City,  for  bankrupt. 

MAYER,  District  Judge.  The  sole  ground  upOh  which  the  referee 
rests  his  recommendation  against  discharge  is  that  the  bankrupt  made 
a  materially  false  statement  to  the  bank  in  a  writing  dated  July  2, 
1917,  in  that  he  omitted  liability  to  his  mother  aggregating  $8,000. 

[1]  It  is,  of  course,  well  settled  that  the  statement  must  not  only 
be  false  and  materisd,  but  must  be  intentionally  false,  made  with  in- 
tent to  deceive.  Kemp  was  a  depositor  with  the  Fourteenth  Street 
branch  of  the  bank,  and  from  time  to  time  had  applied  for  and  pre- 
sumably obtained  loans  in  the  ordinary  course  of  business.  In  the 
latter  part  of  June,  1917,  Kemp  saw  Meehan,  the  manager  of  the  bank 
branch,  and  sought  to  discount  a  note  of  $3,000.  Meehan  gave  Kemp 
a  blank  form  of  statement  to  fill  out,  and  Kemp  returned  on  July  2d, 
with  the  statement  dated  that  day  and  filled  out.  In  this  statement 
Kemp  set  forth  the  various  items  of  his  assets  which  aggregated 
$40,824.37  and  his  liabilities  on  notes  and  accounts  payable  which  ag- 
gregated $17,600,  thus  showing  a  net  worth  of  $23,224.37.  One  of  the 
items  to  be  answered  on  the  printed  blank  was  ''other  liabilities"  to 
which  Kemp  made  no  answer,  and  another  was  printed  thus: 

"Contingent  LlabUlties.    Aocommodation  Indorsements. 
"Indorsed  B/R  Outstanding." 

— and  to  each  of  these  Kemp  answered  "No.'* 

[2]  As  it  is  urged  that  Kemp's  liability  to  his  mother,  if  not  ab- 
solute, was,  in  any  event,  contingent,  that  contention  may  be  disposed 
of  at  the  outset.  It  is  plain  that  the  bank,  in  its  printed  form,  clearly 
defined  what  was  meant  by  "contingent  liabilities"  for  by  the  bracket- 
ing as  above  shown,  the  bank  confined  its  inquiry  as  to  "contingent 
liabilities"  to  "accommodation  indorsements"  and  "indorsed  B/R  out- 
standing. 

As  Kemp  had  no  "contingent  liabilities"  under  these  heads,  his 
answer  was  truthful;  but,  in  any  event,  as  will  presently  appear, 
if  Kemp  was  indebted  to  his  mother,  it  was  an  absolute  and  not  a 
contingent  liability. 

[3]  The  question,  then,  is  whether  the  bank  proved  an  absolute 
liability  from  Kemp  to  his  mother.  The  transaction  between  Kemp 
and  the  bank  is  briefly  outlined  in  Meehan's  testimony : 

"Q.  Mr.  Kemp  brought  In  the  note  at  the  same  time  that  he  brought  the 
financial  statement  In,  Mr.  Meehan?    A.  He  did. 

"Q.  When  he  brought  that  statement  in,  did  yon  hare  any  conversation  with 
him  in  regard  to  the  showing  of  the  statement?    A.  I  did. 

"Q.  Wliat  was  the  conversation?  A.  I  asked  him  if  this  was  an  exact 
statement  of  his  condition,  and  he  said  it  was. 

*'Q.  Did  you  then  discount  the  note  for  Mr.  Kemp?  A.  I  had  a  further  con- 
versation with  him. 

"Q.  To  what  effect?  A.  I  asked  him  what  caused  the  depreciation  in  his 
net  active  assets  between  his  previous  statement  and  this  one. 

"Q.  In  other  words,  he  had  given  to  you  a  previous  statement?    A.  He  had. 

"Q.  And  you  compared  the  two?    A.  I  did. 

"Q.  And  called  his  attention  to  the  difference?    A.  Of  about  $6,000. 

'*Q.  In  what?   A.  It  had  depreciated ;  that  is,  the  surplus  had  d^reclated. 
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*'Q.  Wliat  ccmTersatloii  was  had  in  regard  to  this  depreciation  of  the  sur- 
plus? A.  I  asked  him  what  occasioned  it,  and  he  said  loss^  on  contract 
work. 

**Q.  And  despite  the  fact  that  this  depreciation  occurred  in  the  surplus, 
upon  the  presentation  of  this  financial  statement  and  the  conversation  that 
you  just  related,  you  were  willing  to  discount  his  note?    A.  I  was. 

"Q.  And  thereupon  you  dlsoounted  his  note?    A.  I  did. 

"Q.  After  these  various  conyersatlons  that  you  testified  to?  A.  Yes.    •    •    • 

"Q.  Mr.  Meehan,  did  Mr.  Kemp  say  anything  to  you  at  the  time  of  this 
conversation,  or  these  various  conversations  that  you  related,  about  any 
money  owing  to  his  mother?    A.  He  did  not 

"Q.  If  you  had  known  that  theore  was  additional  money  owing  to  his  mother, 
in  addition  to  this  shrinkage  in  the  surplus,  would  you  have  made  this  loan 
to  Mr.  Kemp?    A.  I  would  not" 

From  the  forgoing  it  is  apparent  that  Meghan  was  satisfied  with 
the  statement,  but  would  not  have  made  the  loan  if  there  was  addi- 
tional money  owing  to  Kemp's  mother. 

The  alleged  liability  of  Kemp  must  be  ascertained  solely  from 
Kemp's  testimony.  There  was  no  other  witness  on  the  point.  There 
are  two  items,  one  of  $6,000  and  one  of  $2,000.  As  to  the  $6,000, 
Kemp,  it  seems,  as  a  youth  of  18,  had  started  his  business  life  in  his 
father's  coal  business,  and  was  an  employe  of  his  father  until  the 
latter's  death  in  1908.  The  father's  business  was  left  to  Kemp,  under 
a  provision  in  the  father's  will  that  Kemp  should  pay  his  mother  $1,000 
annually.  At  his  examination  on  June  26,  1918.  Kemp  testified  that 
"about  seven  years  ago"  he  had  to  move  out  of  what  had  been  his 
father's  place  of  business,  and  therefore  had  to  buy  a  coal  yard  in 
Greenwich  street.  ''About  seven  years  ago"  would  be  "about"  June 
26,  1911,  mjore  than  six  years  prior  to  July  2,  1917.  Kemp  then  took 
the  position  with  his  mother  that  he  thought  he  was  liot  obligated  to  pay 
her  the  $1,000  per  annum,  which  he  had  been  paying  prior  to  his  pur- 
chase of  the  Greenwich  street  yard.  The  mother,  at  that  time,  took 
the  contrary  view: 

"She  said  she  thought  I  did.  She  said  my  sisters  thought  I  did.  I  said,  'The 
old  business  of  my  father  on  Hudson  street  was  given  up,  and  I  opened  up  a 
new  business  on  Greenwich  street,'  and  I  did  not  think  I  owed  anything,  and 
for  that  reason  I  did  not  pay  it." 

On  further  examination  Kemp  insisted  that  the  purchase  of  the 
Greenwich  street  yard  was  some  seven  years  previous,  although  there 
was  some  contradiction  in  his  testimony  given  in  February,  1918, 
which  would  fix  the  date  about  February,  1913.  Kemp,  however, 
never  paid  anything  to  his  mother,  and  she  never  made  any  demand 
of  any  kind  or  description. 

The  situation,  thus,  is  that  on  Kemp's  testimony,  which  is  the  sole 
testimony  relied  on  by  the  bank,  he  had  no  obligation  (both  by  way 
of  the  statute  of  Kmitations  and  his  assertion  as  to  his  father's  will) 
to  pay  his  mother  after  he  moved  from  Hudson  street,  and  both  his 
conduct  and  that  of  his  mother  confirm  this  view. 

Suppose  the  mother  sought  to  recover  against  Kemp  on  the  testi- 
mony as  it  stands  in  this  record;  could  any  judgment  be  obtained? 
Suppose  she  had  filed  a  claim  herein  on  this  testimony;  would  it 


Digitized  by  VjOOQIC 


128  255  FBDBBAL  BBPOBTEB 

have  been  allowed?  As  the  answer  must  be  in  the  negative,  it  nec- 
essarily foUows  that  the  bank  has  not  proved  liability  in  this  regard. 

As  to  the  $2,000:  When  Kemp  was  buying  the  Greenwich  street 
yard,  he  needed  $2,000  as  part  of  the  purchase  price,  and  borrowed 
that  sum  from  his  mother,  giving  her  a  note  secured  by  a  chattel  mort- 
gage on  horses  and  trucks,  which  was  never  filed.  The  date  of  this 
transaction  is  not  clear.  It  may  have  been  1911  or  1913,  and,  as  the 
note  was  payable  five  or  six  months  after  date,  it  may  be  that  the  note, 
even  if  made  in  1911,  was  not  barred  by  the  statute  of  limitations  in 
July,  1917.  But  the  parties  evidently  did  not  treat  the  matter  as  a 
debt.  Payment  was  never  demanded,  interest  was  never  paid,  and  the 
note  apparently  was  left  in  Kemp's  safe  without  any  attention  being 
paid  to  it. 

If  it  be  assumed  that  Kemp's  mother  could  have  recovered  on  this 
note,  it  is,  nevertheless,  plain  that  Kemp,  neither  in  regard  to  this 
$2,000  note  nor  in  regard  to  the  $6,000,  believed  that  he  was  under 
any  liability- to  his  mother.  The  testimony  fully  justifies  the  conclu- 
sion that  the  transactions  were  of  the  kind  familiar  between  a  mother 
and  a  son,  where  the  mother  never  intends  to  proceed  against  the  son, 
and  only  expects  payment  if  the  son  is  able  to  make  it. 

Therefore,  even  if  it  were  to  be  held  that  there  was  a  liability  on 
the  part  of  Kemp  on  both  items,  it  is  clear  that  there  was  no  intent  on 
his  part  to  make  a  false  statement  or  to  deceive.  It  may  be  assumed, 
if  Kemp  had  said  to  the  bank,  **I  owe  my  mother  $8,000,"  the  bank 
would  not  have  discotinted  the  note.  That,  however,  is  not  the  ques- 
tion, because  the  matter  would  not  have  thus  shaped  up.  Would  the 
bank  have  osfused  the  credit  if  Kemp  had  said,  "I  borrowed  $8,000 
from  my  mother,  but  she  has  never  asked  me  for  it,  and  will  not  seek 
to  recover  it  from  me,"  and  had  then  explained  the  situation  as  it  is 
set  forth  in  the  testimony?  Meehan  would  probably  have  said  that 
he  would  make  the  loan  if  the  mother  assured  the  bank,  in  satisfac- 
tory form,  that  she  would  make  no  claim  against  her  son. 

In  point  of  fact,  the  mother  has  not  filed  any  claim  herein,  and 
her  time  so  to  do  has  expired.  Indeed,  this  controversy;  in  all  prob- 
ability, would  never  have  arisen,  but  for  the  notation  in  the  sched- 
ules: 

"Sarah  A.  Kemp,  Mawwab,  N.  J.,  not  considered  an  absolute  lialilUty,  ^000.** 

Capable  and  conscientious  counsel  not  infrequently  ascertain  from  a 
client  the  facts  concerning  transactions  which  clients  either  disregard 
or  look  upon  indifferently.  It  is  then  desirable  to  make  just  such  a 
notation,  in  order  (1)  to  safeguard  the  client,  and  (2)  to  put  the  trustee 
on  notice,  if  any  claim  is  made.  It  is  not  often  that  a  case  is  presented 
where  the  intent  which  the  statute  requires  is  so  plainly  lacking.    In 

re  Kerner,  250  Fed.  993, CCA. ;  Gilpin  v.  Merchants'  Nat. 

Bank,  165  Fed.  607,  91  C  C.  A.  445,  20  L.  R.  A.  (N.  S.)  1023;  In 
re  Braus,  248  Fed.  55,  160  C.  C  A.  195. 

The  report  of  the  referee  is  reversed,  and  the  bankrupt  will  be 
discharged. 
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HIRAM  WALKEB  &  SONS,  Limited,  v.  CORNING  &  CO.  et  aL 

(District  Court,  N.  D.  Illinois,  E.  D.     September  30,  1918.) 

No.  591. 

1.  Trade-Marks  and  Trade-Names  ^=>93(3) — tJmrAiB  CoMFErmoN — Saub  of 

Whisky  foe  Refixxinq  Bottles  of  Another  Manufacturer — Evidence. 
Defendant  held  chargeable  with  fraudulent  unfair  competition  In  trade 
on  evidence  that  complainant  had  for  many  years  sold  its  whisky  in  the 
United  States  in  bottles  only  with  labels  bearing  its  trade-mark  of 
"Canadian  GLuh  Whisky" ;  that  defendant  since  1906  has  made  a  whisky 
branded  "Canadian  l^pe,"  similar  in  proof,  color,  and  flavor  to  complain- 
ant's, which  it  sold  only  in  bulk  to  wholesalers  and  jobbers,  with  the 
knowledge  and  Intention  that  it  would  be  resold  by  them  to  retailers  for 
refilling  complainant's  bottles ;  and  that  it  was  chiefly  so  used,  the  brand 
being  practically  unknown  to  and  never  called  for  by  consumers. 

2,  Words  and  Phrases — "Missionaries." 

The  term  "missicmaries,"  as  used  in  the  liquor  trade,  applies  to  men 
employed  to  visit  saloons  throughout  the  country  and  puff  liquors  of 
particular  manufacture,  so  that  salesmen  of  wholesalers  and,  jobbers 
will  find  the  way  prepared  for  them. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Missionary.] 

In  Equity,  Suit  by  Hiram  Walker  &  Sons,  Limited,  against  Corn- 
ing &  Co.,  Louis  Abel,  and  Joseph  Abel.    Decree  for  complainant. 

Def  rees,  Buckingham  &  Eaton,  of  Chicago,  111.,  and  Lucking,  Helf- 
man,  Lucking  &  Hanlon,  of  Detroit,  Mich.,  for  complainant. 

Herbert  J.  Friedman,  Isaac  H.  Mayer,  and  Robert  H.  Parkinson, 
all  of  Chicago,  111.,  for  defendants. 

BAKER,  Circuit  Judge.  Infringement  of  trade-mark,  simulatioxi 
of  labels,  and  direct  fraud  in  refilling  plaintiff's  emptied  bottles  with 
Corning  &  Co.'s  imitation  of  plaintiff's  "Canadian  Club  Whisky,"  are 
the  matters  charged. 

Part  of  the  evidence  was  testimony  given  in  open  court,  part  was 
exhibits,  and  the  remainder  was  in  depositions. 

[1]  In  finding  the  facts  from  the  oral  testimony,  I  have  been  guided 
by  the  appearance  and  demeanor  of  witnesses,  their  interest  in  the  out- 
come of  this  suit,  and  the  apparent  degree  of  their  intelligence,  in- 
t^rity,  and  candor.  In  weighing  the  testimony  of  deponents,  I  have 
considered  the  intrinsic  probability  or  improbability  of  the  matters 
they  narrate,  and  particularly  whether  such  matters  are  credible  or 
incredible,  in  the  light  of  the  facts  I  find  from  the  oral  testimony. 

Against  Abel  and  Abel  the  charge  of  direct  fraud  is  supported  by 
the  oral  testimony  of  two  detectives,  Arthur  and  Arthur.  One  was 
regularly  an  insurance  man;  the  other,  a  contractor.  They  were 
specially  employed  by  a  detective  agency  to  investigate  the  refilling  of 
plaintiff's  bottles.  Testimony  of  detectives  is  to  be  scrutinized  with 
care— care  amounting  to  suspicion.  Even  so,  I  find  the  detectives 
more  disinterested,  more  reliable,  more  credible,  than  the  witnesses 
against  them. 

^=9For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft' Indexes 
255  F.— 9 
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[2]  Against  Coming  &  Co.  the  charge  of  direct  fraud  is  supported, 
at  least  partially,  by  the  oral  testimony  of  Wishman,  Naumann,  and 
Pfeiffer>  and  by  the  established  sales  methods  of  the  Abels  and  of 
Coming  &  Co.'s  New  York  "House  Account,"  as  orally  testified  to 
by  Detective  Gleason,  and  is  supported  completely  and  explicitly  by 
the  depositions  of  Craig  and  Blake.  These  men,  with  numerous  others, 
were  employed  by  Coming  &  Co.  to  go  to  saloons  throughout  the  coun- 
try and  puff  that  company's  liquors,  so  that  salesmen  of  wholesalers 
and  jobbers  would  find  die  way  prepared  for  them.  In  the  liquor 
world  these  puffers  are  called  "missionaries."  In  many  collateral  par- 
ticulars the  testimony  of  Missionaries  Craig  and  Blake  is  discredited. 
They  in  fact  were  not  such  glowing  successes  as  boosters  as  they  pic- 
tured themselves.  Even  through  depositions  it  is  easy  to  see  their 
tendency  to  exaggerate.  They  might  not  hesitate  at  the  lie  direct.  In 
short,  they  are  the  kind  one  would  expect  in  liquor  boosters.  But  on 
that  basis  their  title  to  credence  is  at  least  as  good  as  that  of  mission- 
aries, salesmen,  and  bartenders,  who  testified  in  person.  Craig's  and 
Blake's  positive  statements  respecting  Coming  &  Co.'s  sales  methods 
remained  unshaken  on  cross-examination.  I  accept  those  statements, 
first,  because  they  accord  with  the  facts  already  established  by  the 
oral  testimony  of  witnesses  hereinbefore  named;  and,  second,  be- 
cause they  are  inherently  probable  in  the  light  of  the  liquor  trade 
situation  shown  by  the  record. 

From  the  beginning  6i  distillation  in  Canada  there  have  been  nu- 
merous kinds  of  whisky  having  widely  different  characteristics  of 
proof,  color,  and  flavor.  In  Canada  the  word  "Canadian"  would  cover 
all  whiskies  as  generally  as  would  "American"  in  this  country.  For 
miany  years  prior  to  1891  plaintiff,  a  Canadian  distiller,  exported  to 
this  country  and  here  built  up  a  nation-wide  trade  in  its  brand  "Ca- 
nadian Club  Whisky,"  which  had  a  distinctive  proof,  color,  and  fla- 
vor, and  was  sold  only  in  labeled  bottles.  In  1891  plaintiff  duly  reg- 
istered here  its  trade-mark  and  label.  Prior  to  1908,  when  Corning 
&  Co.  began  the  acts  complained  of,  other  Canadian  distillers  were  ex- 
porting here  some  amount  of  whisky  having  the  general  character- 
istics of  "Canadian  Club."  But  in  1908,  as  well  as  before  and  after, 
plaintiff  had  four-fifths  of  that  trade,  and  the  remainder  was  practi- 
cally all  taken  by  "Segram's"  and  "Gooderham  &  Worts'."  Though 
since  1900  "Segram's"  and  "Gooderham  &  Worts'"  put  the  word 
"Canadian"  on  their  labels,  the  word  was  so  subordinated,  and  the 
labels  were  so  distinctive  in  prominent  names,  colors,  and  designs, 
that  no  confusion  arose.  When  drinkers  at  bars  wanted  "Segram's," 
they  called  for  it  by  that  nam'e;  when  they  wanted  "Gooderham  & 
Worts',"  they  called  for  it  by  that  name,  or  simply  "G.  &  W." ;  and 
when  they  wanted  plaintiff's  product,  they  asked  for  "Canadian  Club," 
or  simply  "Canadian,"  or  "Canuck." 

In  1908,  and  before  and  since,  there  was  a  general  practice  among 
saloon  keepers  and  bartenders  of  refilling  bottles  that  bore  well-known 
brands  with  cheaper  whisky  and  then  selling  it  over  their  bars,  as  the 
original  contents.  One  witness  testified  that  90  per  cent,  of  whisky 
retailers  indulged  in  this  practice.    I  find  nothing  in  the  record  that 
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should  cause  me  to  reject  his  estimate.    This  refilling  practice  was  a 
matter  of  common  knowledge  in  the  liquor  world. 

In  1908  Corning  &  Co.  tried  methods  of  distillation  that  were  then 
new  to  that  company.  The  result  was  a  whisky  which  in  proof,  col- 
or, and  flavor  was  a  duplication  of  plaintiff's  "Canadian  Club."  Com- 
ing &  Co.  called  it  "Canadian  Type."  As  plaintiff's  process  and  prod- 
uct were  not  patented,  Corning  &  Co.'s  act  of  making  a  like  whisky 
was  legitimate.  But,  instead  of  offering  it  in  distinctively  labeled  bot- 
tles, so  that  drinkers  who  desired  whisky  of  that  proof,  color,  and 
flavor  might  know  they  were  being  given  a  competitive  choice,  Corn- 
ing &  Co.  sold  it  only  in  bulk,  and  only  to  wholesalers  and  jobbers.  At 
Abels',  and  at  Coming  &  Co.'s  New  York  "House  Account,"  the  de- 
tectives found  Corning  &  Co.'s  customers  explaining  to  supposed  re- 
tailers that  no  one  could  tell  the  difference  between  "Canadian  Club" 
and  "Canadian  Type,"  and  that  the  latter  could  be  safely  used  in 
refilling  "Canadian  Club"  bottles.  The  acts  of  those  purchasers  from 
Coming  &  Co.  were  in  line  with  what  Craig  and  Blake  testified  were 
the  instructions  of  Coming  &  Co.  to  them.  The  oral  testimony  of 
other  missionaries  and  salesmen,  that  they  sold  Coming  &  Co.'s  said 
whisky  only  to  those  wholesalers  and  jobbers  who  insisted  on  having 
it,  is  not  accepted,  first,  on  account  of  the  appearance  and  demeanor 
of  those  witnesses ;  and,  second,  because  their  declared  attitude  is  im- 
probable, in  the  light  of  established  circumstances. 

How  was  a  trade  of  $75,000  a  year  built  up  and  maintained,  except 
by  sales  like  those  proven  by  the  detectives  and  under  a  plan  as  tes- 
tified to  by  Craig  &  Blake?  All  of  plaintiff's  witnesses,  and  all  of 
Coming  &  Co.'s  who  on  cross-examination  testified  on  the  subject, 
agreed  that  among  drinkers  at  public  drinking  places* no  one  had  ever 
called  for  "Canadian  Type"  whisky,  or  had  ever  knowingly  drunk 
it.  There  is  no  exception  to  this  condition  throughout  the  country, 
unless  it  is  established  by  Corning  &  Co.'s  New  York  depositions. 
The  witnesses  were  of  two  kinds :  First,  saloon  keepers,  with  negro 
trade,  said  some  of  their  customers  called  for  "Canadian  Type." 
These  were  in  the  main  the  same  witnesses  whose  oral  testimony  was 
rejected  by  Judge  Hand.  I  cannot  readily  believe  that  their  clientele 
displayed  a  nice  discrimination,  which  was  found  nowhere  else  in  the 
land.  Second,  owners  of  "family  liquor  stores"  testified  that  they 
sold  some  of  Coming  &  Co.'s  said  whisky  in  bottles  bearing  "Cana- 
dian Type"  labels.  But  that  does  not  prove  that  a  single  ultimate 
consumer  ever  wanted, 'or  knew  that  he  was  drinking,  Corning  & 
Co.'s  said  whisky. 

When  plaintiff  notified  Coming  &  Co.  that  "Canadian  Type"  was 
being  palmed  off  by  retailers  for  "Canadian  Club,"  Coming  &  Co 
took  the  position  that,  so  long  as  no  misrepresentations  were  made  to 
their  immediate  purchasers,  the  wholesalers  and  jobbers,  they  could 
sell  as  they  pleased.  I  find  that  Coming  &  Co.  had  both  actual  and 
constructive  notice  that  their  said  whisky  was  being  sold  to  unknowing 
consumers  by  means  of  the  refilling  of  "Canadian  Club"  bottles. 

To  the  situation  hereinabove  found  the  equitable  doctrine  of  con- 
tributory infringement  plainly  applies,  in  my  judgment 
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On  barrel  heads  Corning  &  Co.  stamped  "Canadian  Type.'*  With 
the  bulk  sales  Coming  &  Co.  supplied  engraved  labels  and  "bar  bot- 
tles" bearing  the  words  "Canadian  Type."  These  labels  are  made 
to  simulate  plaintiff's.  There  is  no  evidence  respecting  the  quantity 
of  labels  and  "bar  bottles"  furnished  by  Coming  &  Co.  as  compared 
with  the  quantity  of  said  whisky  sold.  Of  course  there  was  no  intent 
to  deceive  wholesalers  and  jobbers,  and  they  were  not  misled.  But 
the  labels,  etc.,  which  informed  them,  manifestlv  were  not  furnished 
to  retailers,  or  at  least  not  conspicuously  used  by  them,  for  consum- 
ers have  never  come  to  know  of  Corning  &  Co.'s  "Canadian  Type." 

I  find  it  unnecessary,  on  the  facts  of  this  case,  to  inquire  whether 
the  words  "Canadian  Type"  in  and  of  themselves  constitute  an  in- 
fringement of  plaintiff's  trade-mark.  If  in  the  public  mind  the  word 
"Canadian"  had  acquired  a  meaning  indicating  plaintiff's  whisky,  so 
that  plaintiff  has  a  proprietary  interest  in  that  geographical  word,^ 
as  the  Elgin  Watch  Company  has  in  "Elgin,"  and  if  "Canadian  Type"' 
means  in  the  public  mind  "Imitation  Canadian,"  then  an  interesting 
question  might  arise,  whether  a  trader  should  be  permitted  to  ad- 
minister poison,  even  if  he  accompanies  it  with  an  antidote. 

The  decree  will  be  limited  to  restraining  the  trespasses  hereinabove 
round  and  to  an  accounting  therefor. 


THE   OROPA, 

(District  Court,  S.  D.  Alabama.    January  15,  1919.) 

No.  1707. 

1.  Wab  ^5»10(2) — EFnccT  ON  Civil  Rights — Surns  bt  ob  AGAiif st  Aijen  Enb- 

HIES. 

The  rights  of  an  alien  enemy  as  a  party  to  a  suit  in  a  court  of  the 
United  States  are  no  diiferent,  whether  he  is  a  defendant  or  a  plaintiff 
or  libelant. 

2.  Wab  «=»10(2)— Surr  by  Alien  Enemy — Continuance. 

A  libel  in  rem  for  wages  against  an  Italian  ship,  by  a  searaan  who  was 
signed  in  Italy  and  came  with  the  vessel  to  an  American  port,  and  who 
prior  to  suit  became  a  resident  and  declared  his  intention  to  become  a 
citizen  of  the  United  States,  wiU  not  be  dismissed  because  he  is  a  subject 
of  Austila-Hungnry,  but  will  be  continued  until  the  termination  of  the 
war. 

In  Admiralty.  Suit  by  Memon  Giuseppe  against  the  Italian  bark 
Oropa.    On  plea  by  claimant.    Plea  overruled,  and  case  continued. 

Howard  &  Pegues,  of  Mobile,  for  libelant. 
Palmer  Pillans,  of  Mobile,  for  claimant. 

ERVIN,  District  Judge.  This  was  a  libel  in  which  libelant  seeks 
to  recover  his  wages  for  the  time  he  served  on  the  Italian  bark  Oropa. 
It  alleges  that  he  was  employed  as  a  seaman  October  3,  1917,  at  the 
port  of  Genoa,  Italy,  at  the  rate  of  150  francs  per  month;  that  he 
sailed  with  said  vessel  from  Genoa  to  the  port  of  Mobile,  and  arrived 
here  on  March  22,  1918 ;   that  the  vessel  has  been  lying  in  the  harbor 

^s»For  other  coses  see  same  topic  6  KEY-NUMBER  in  aU  Key-Numbered  Digests  6  Indexes 
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of  Mobile  for  more  than  3  months,  and  has  not  yet  been  provided  with 
cargo,  nor  has  she  made  arrangements  to  sail  from  this  port ;  that  he 
has  demanded  his  wages,  but  the  master  refused  to  pay  him;  that  he 
has  been  employed  8  months  and  22  days ;  and  that  there  is  now  due 
him  in  American  money  $75.30. 

[11  The  hbel  was  filed  on  June  26,  1918.  On  August  2,  1918,  there 
was  filed  by  B.  Andrea  Ventura,  as  claimant  of  the  Italian  bark  Oropa, 
a  plea  setting  up  that  libelant  was  bom  in  and  is  a  citizen  and  sub- 
ject of  the  empire  of  Austria-Hungary,  with  whom  the  United  States 
is  at  war;  that  the  said  libelant  was  an  aUen  enemy  at  the  time  of  the 
happening  of  the  matters  and  facts  set  out  in  said  libel,  and  at  the  time 
of  the  bringing  of  the  said  suit.  Wherefore  the  said  libelant  was  then, 
and  still  is,  a  public  enemy  of  the  United  States,  and  ought  not  to 
have  and  maintain  any  action  in  any  court  of  the  United  States. 

The  matter  now  comes  on  to  be  heard  on  the  plea,  and  on  the  hear- 
ing it  is  agreed  that  the  matters  of  fact  set  out  in  the  plea  are  true. 
In  addition  to  this  agreement,  there  was  offered  in  evidence  a  decla- 
ration of  intention  for  naturalization  filed  in  the  District  Court  of  the 
United  States  at  Mobile,  Ala.,  by  Memon  Giuseppe,  the  libelant,  on 
Tune  25,  1918,  in  which  the  statement  is  made  that  petitioner  was 
bom  in  Trieste,  Italy,  on  the  29th  day  of  October,  1896,  and  now 
resides  at  No.  8  Government  street.  Mobile,  Ala. ;  that  he  emigrated 
to  the  United  States  of  America  from  Italy  on  the  vessel  Oropa; 
that  his  last  foreign  residence  was  Trieste,  Italy. 

The  question  for  determination  is  whether  the  libel  should  be  dis- 
missed, or  whether  an  order  should  be  made  continuing  the  case 
until  the  conclusion  of  peace. 

It  is  contended  by  proctor  for  claimant  that  the  libel  should  be  dis- 
missed, and  he  supports  this  contention  by  citation  of  numerous  au- 
thorities, all  of  them,  however,  old  cases.  On  the  other  hand,  the 
proctor  for  libelant  contends  that  the  severity  of  the  old  rule,  has 
been  so  miKh  relaxed  by  the  modem  authorities  that  the  better  rule, 
and  one  supported  by  the  later  authorities  and  better  reason,  is  that 
the  courts  will  look  to  the  justice  of  the  cause,  even  where  an  alien 
enemy  is  concerned,  and  will  not  dismiss  the  suit  where  justice  re- 
quires the  preservation  of  the  rights  of  the  alien,  but  will  continue  it 
during  the  existence  of  the  state  of  war. 

Claimant  insists  that  an  alien  enemy  has  no  standing  in  the  courts 
of  this  country  during  hostilities.  He,  however,  concedes  that  under 
the  authorities  this  rule  has  been  departed  from  in  two  specific  in- 
stances, namely,  where  the  suit  was  brought  before  the  declaration 
of  war,  and,  second,  where  the  suit  was  brought  by  an  alien  enemy, 
who  is  a  resident  of  this  country  at  the  time  of  bringing  the  suit; 
that  in  these  two  instances  the  court  should  make  an  order  continuing 
the  cause  until  the  conclusion  of  peace. 

Proctor  for  claimant,  in  criticizing  some  of  the  recent  cases  cited 
by  libelant,  urged  that  there  was  a  distinction  between  a  suit  brought 
by  an  alien  enemy  and  a  suit  brought  against  him. 

In  Johnson  v.  Thirteen  Bales,  Fed.  Cas.  No.  7,415,  13  Fed.  Cas. 
page  839,  the  following  language  is  used  in  the  opinion  by  Judge  Van 
Ness: 
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"Adopting  this  as  the  law,  it  becomes  iznmaterial  to  inquire  whether  the 
claimants  must  be  viewed  as  plaintiffs  or  defendants — ^whether  the  proceeding 
is  by  or  against  them." 

It  is  true  that  in  the  case  before  Judge  Van  Ness  he  held  that  alien 
enemies  had  no  standing  in  court,  but  I  think  he  correctly  held  that 
there  was  no  difference  whether  the  alien  enemy  appears  as  plaintiff 
or  defendant — ^that  the  same  rule  should  be  applied  to  him  in  either 
aspect.  I  therefore  see  no  difference  to  be  applied  to  a  plaintiff  or 
a  defendant  who  is  an  alien  enemy ;  but,  if  the  courts  should  preserve 
the  rights  of  an  alien  enemy  defendant,  they  should  equally  preserve 
the  rights  of  an  alien  enemy  plaintiff  or  libelant. 

[2]  Among  the  cases  cited  by  proctor  for  libelant  as  showing  the 
trend  of  recent  authorities  is  that  of  E.  Lutz  v.  Van  Heynigen  Bro- 
kerage Company,  80  South.  72,  from  the  Supreme  Court  of  Alabama, 
decided  October,  1918,  and  not  yet  officially  reported,  where  it  is  said : 

**As  affecting  civil  rights  and  liabilities,  it  is  said  to  be  clear  law  that  it  is 
not  his  nationality,  but  the  fact  that  he  carries  on  business  or  voluntarily 
resides  in  an  enemy  country,  that  makes  an  alien  enemy." 

If  this  citation  is  correct,  then  it  seems  to  me  the  present  libel  should 
not  be  dismissed,  because,  taking  the  facts  as  they  appear  in  the  libel, 
which  was  duly  sworn  to,  and  in  the  declaration  of  intention  for  nat- 
uraUzation,  it  appears  that  this  libelant  was  signed  as  a  seaman  in 
Genoa,  Italy,  and  served  on  the  vessel,  coming  to  Mobile  from  there, 
and  that  on  June  25th,  the  day  before  the  libel  was  filed,  he  filed  his 
declaration  of  citizenship,  giving  his  then  residence  as  No.  8  Govern- 
ment street,  Mobile,  Ala. 

One  of  the  later  cases  cited  by  libelant  is  Posselt  et  al.  v.  D'Espard 
et  al.,  from  the  Chancery  Court  of  New  Jersey,  opinion  by  Lane,  Vice 
Chancellor,  found  in  87  N.  J.  Eq.  571,  100  Atl.  893,  where  the  Vice 
Chancellor  holds  that  the  cause  should  be  continued  pending  the  sign- 
ing of  peace,  and  bases  this  contention  largely  upon  the  proclamation 
issued  by  the  President ;  and  another  is  Plettenberg-Holthaus  Co.  v. 
I.  J.  Kahnon  &  Co.  (D.  C.)  241  Fed.  605,  by  Speer,  District  Judge, 
in  which  he  says,  in  discussing  the  reason  for  refusing  to  permit 
aliens  to  sue,  that  if  the  alien  enemy  prevails,  and  obtains  judgment, 
it  would  obviously  add  the  sum  he  recovers  to  the  resources  of  the 
power  of  which  he  is  a  subject.  He  then  proceeds  to  hold  that  a  suit 
brought  by  an  alien  enemy  before  the  declaration  of  war  will  not  be 
dismissed,  but  will  be  continued  pending  hostilities.  While  discuss- 
ing the  status  of  alien  enemies,  he  says : 

"Besides,  with  the  evolution  of  law,  the  courts  of  the  English-speaking 
peojiles  exhibit  greater  magnanimity  in  affording  opportunity  of  redress  to 
alien  enemies.  Notwithstanding  a  ru!lng  of  Sir  William  Scott,  afterwards 
Lord  Stowell,  made  in  1799,  to  the  contrary,  the  British  prize  courts  of  to-day 
hear  any  alien  enemy  asserting  rights  under  a  convention  of  the  Hague 
Peace  Conference.  Shall  the  courts  of  the  United  States  then  wholly  deny  a 
hearing  to  one,  not  such  when  he  here  sought  redress*  but  who  has  since 
become  an  alien  enemy?  To  do  this  would  not,  in  my  judgment,  accord  with 
the  spirit  of  our  institutions,  nor  with  the  spirit  of  our  government,  which 
disclaimed  hostilities  to  the  Gennan  people  when  it  proclaimed  war  in  defense 
of  freedom  and  of  a  common  humanity." 
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Another  case  cited  is  Speidel  v.  N.  Barstcw  Co.  (D.  C.)  243  Fed. 
621,  before  Brown,  District  Judge,  who  calls  attention  to  the  fact  that 
two  of  the  plaintiffs  were  alien  enemies  residing  in  Germany  at  the 
time  of  the  .commencement  of  the  suit,  but  that  the  other  plaintiffs  were 
residents  of  this  coimtry  at  that  time.    He  says : 

"It  is  conceded  by  plaintiffs'  counsel  that  an  alien  enemy  resident  in  his 
own  country  is  under  disability  during  the  war  to  Institute  and  maintain 
suit.  That  this  disability  applies  to  Fredrlch  and  Eugene  Speidel  seems  .well 
settled  by  authority.  According  to  good  authority,  however,  this  disability 
does  not  attach  to  the  alien  enemy  plaintiffs  resident  in  this  country'*  (citing 
authorities). 

He  then  discusses  the  difficulty  of  dismissing  as  to  two  of  the  plain- 
tiffs and  continuing  as  to  the  others,  and  finally  reaches  the  conclu- 
sion that  the  proper  course  was  to  continue  the  case  until  the  termina- 
tion of  the  war. 

The  case  of  The  Kaiser  Wilhelm  II,  246  Fed.  786,  159  C.  C.  A. 
88,  L.  R.  A.  1918C,  795,  is  also  cited.  This  was  a  decision  before  the 
Third  Circuit  Court  of  Appeals,  opinion  by  Buffington,  J.  The  court 
in  its  opinion  says : 

"This  case  is  exceptional  in  its  situation,  and  calls  for  the  exercise  of  that 
range  of  discretion  which  the  broad  powers  of  a  court  of  admiralty  enable  it 
to  exercise.  Such  broad  powers  and  range  of  discretion  are,  in  our  Judgment, 
fittingly,  exercised  by  an  order  which  will  make  due  proTlsion  for,  first, 
giying  the  German  citizen  and  belligerent  an  opportunity  to  litigate  his 
rights,  if  relations  with  his  coontry  are  hereafter  resumed ;  second,  providing 
for  adjudging.  If  the  government  hereafter  so  desires,  its  rights  and  liabilities, 
if  any,  in  taking  over  libeled  property  of  the  German  subject;  third,  ad- 
Judging  hereafter  what  effect  the  taking  of  this  ship  by  the  government  had 
on  the  claim  of  the  British  lienor,  and  the  further  obUgation  of  the  German 
vessel  owners  as  between  themselves.  In  following  this  course,  and  protecting 
the  unprotected  rights  of  an  absent  German  citizen  while  this  country  is  at 
war  with  the  imperial  government  of  its  country,  we  are  impelled  by  three 
all-sufficient  reasons :  First,  the  innate  sense  of  fairness,  decency,  and  Justice, 
which  respects  the  rights  of  an  enemy ;  second,  the  broad  principles  of  inter- 
national intercourse,  which  leads  courts  and  nations  that  believe  in  interna- 
tional rights  to  be  the  more  careful  to  observe  them  toward  belligerents ;  and, 
lastly,  because  the  awarding  to  this  German  citizen,  with  whom  our  country 
is  at  war,  the  careful  preservation  until  times  of  peace  of  its  rights  is  in 
line  with  those  high  ideals  of  Anglo-Saxon  Justice  which  led  the  British 
courts  year  ago,  in  Re  Boussmaker,  13  Vesey,  71»  decided  in  1806,  to  allow 
the  claim  of  an  alien  enemy  to  be  proved  in  time  of  war  and  the  dividends 
held  by  the  British  court  until  peace.  Indeed,  the  fact  that  our  country  is 
now  at  war  with  Germany  is  all  the  more  reason  why  this  court  should  most 
scrupulously  award  to  this  German  citizen  those  International  and  equitable 
rights  whidi  no  fair-minded  people  ever  deny  even  to  their  enemies  in  times 
of  war." 

This  case  has  been  cited  with  approval  by  the  United  States  Su- 
preme Court  in  Watts,  Watts  &  Co.,  Limited,  v.  Unione  Austriaca 
Di  Navigazione,  etc.,  248  U.  S.  9,  39  Sup.  Ct.  1,  63  L.  Ed. . 

I  think  that  the  severity  of  the  ancient  rule,  which  denied  the  rights 
of  an  alien  enemy  in  the  courts  of  this  country,  has  been  moderated  by 
the  trend  of  the  modern  authorities,  and  that  the  rule  is  at  present 
more  honored  in  the  breach  than  in  the  observance,  for,  if  the  reason 
for  the  rule  is  the  fact  that  to  permit  an  alien  enemy  to  recover  prop- 
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erty  is  to  give  that  property  to  the  alien  enemy  during  the  time  of  war, 
then  this  purpose  can  be  easily  and  effectually  accomplished  by  post- 
poning the  hearing  of  a  cause  until  peace  is  declared. 

If,  on  the  other  hand,  the  rule  is  that  an  alien  enemy  has  no  stand- 
ing in  the  courts  of  this  country,  then  this  rule  is  relaxed,  and  held 
not  to  apply  where  the  suit  was  brought  before  the  declaration  of  war, 
and  where  the  suit  was  brought  by  an  alien  enemy  resident  of  this 
country.  These  decisions  are  inconsistent  with  the  general  rule  that 
an  alien  enemy  has  no  standing  in  the  courts  of  this  country. 

There  can  be  no  difference  between  the  standing  of  an  alien  enemy 
who  is  a  resident  here,  and  one  who  has  instituted  suit  before  the  dec- 
laration of  war,  and  one  who  resides  in  his  own  country ;  if  each  of 
them  is  an  alien  enemy,  and  if  an  alien  enemy  can  have  no  standing 
in  the  courts,  then  they  can  have  no  standing  during  the  existence  of 
a  state  of  war. 

The  progress  of  modem  thought  and  judicial  opinion  is  growing 
much  more  liberal,  and  as  the  Supreme  Court  has  so  frequently  had 
occasion  to  say,  "where  the  reason  of  the  rule  ceases,  the  rule  ceases," 
and  I  can  see  no  reason  for  dismissing  a  suit  now  brought,  knowing 
that,  as  soon  as  peace  is  declared,  the  same  party  can  institute  the  same 
suit  again,  and  it  seems  to  me  the  better  rule  would  be  to  continue 
the  case  until  peace  is  declared,  preserving  to  the  parties  the  rights 
they  now  have  for  determination  then. 

Taking  the  instant  case,  this  sailor  was  employed  by  the  Italian  bark 
Oropa,  after  the  declaration  of  war  by  this  country  against  Austria. 
He  served  on  this  bark  without  objection  on  the  part  of  the  claimant 
until  the  dispute  arose  as  to  his  wages ;  the  vessel  will  leave,  and  may 
never  come  back ;  the  sailor  has  declared  his  intention  to  become  nat- 
uralized, and,  if  his  libel  is  dismissed,  he  may  lose  for  all  time  the  right 
to  try  the  question  of  his  wages. 

I  am  therefore  of  the  opinion  that  the  case  should  not  be  dismissed, 
but  should  be  continued  until  the  conclusion  6f  peace;  and  such  a 
decree  will  accordingly  be  entered. 


BOARD  OF  TRUSTEES  FOR  REGINA  PUBLIC  SCHOOL  DIST.  NO.  4  OF 
SASKATCHEWAN  v.  SPXTZER  et  al. 

(District  Court,  N.  D.  Ohio,  W.  D.    January  9,  1919.) 

No.  2484. 

1.  Schools  and  School  Districts  ^=»97(7) — Vauditt  of  Bonds — ^Pbocbbd- 

INGS  PbELIMINABT  TO  ISSUB. 

Under  a  statute  requiring  trustees  of  a  school  district,  before  issuing 
bonds,  to  embody  the  proposition  in  a  by-law  and  post  notices  containing 
the  same  in  public  places,  to  afford  the  electors  opportunity  of  demand- 
ing a  poll,  bonds  of  a  district  are  not  invalid  because,  whereas,  the  pre- 
amble to  the  by-law  recited  that  they  should  bear  interest  at  not  more 
than  8  per  cent.,  payable  annually,  as  issued  the  interest  was  made  pay- 
able semiannually,  with  a  rate  of  5  per  cent.,  which  made  the  loan  more 
favorable  to  the  district 

^=»For  other  cases  see  same  topic  6  KBY-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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2.  STATUTB8  «=»210— CONBTBUOnOW — FVEAMBJJB, 

When  the  enacting  portion  of  a  statute  or  by-law  is  unambignons,  its 
meaning  will  not  be  controlled  or  affected  by  anything  in  the  preamble 
or  redtala 

3.  Schools  and  SohooIi  Districts  #»97(7) — ^Bonds — Stjbstantiai.  Complx- 
ANCE  WITH  Statute. 

Where  school  district  bonds  have  been  issued  in  compliance  with  stat- 
utory requirements  in  every  substantial  matter,  they  are  not  invalidated 
by  immaterial  variations,  such  as  the  fixing  of  a  particular  place  of  pay- 
ment, or  providing  for  payment  of  interest  semiannually,  Instead  of  an- 
nually; things  which  «re  not  prohibited  by  the  statute,  which  merely 
prescribes  the  annual  rate  of  interest 

4.  OoNTRACTs  ^=>328(5) — Changing  Defenses. 
Where  defendants  based  their  refusal  to  perform  a  contract  on  a  spe- 
cific ground,  they  cannot,  when  sued  for  its  breach,  shift  their  defense  to 
other  grounds,  which,  jt  they  had  been  made  known  at  the  time,  might 
have  been  obviated. 

5.  Schools  and  School  Distbicts  «=»97(5) — Bond&— Oontbaot  to  Ptjbchase 
— ^Action  for  Breach. 

One  contracting  to  purchase  bonds  to  be  issued  by  a  school  district, 
and  who  by  his  attorney,  before  making  the  contract,  carefully  examined 
the  statute  under  which  they  were  to  be  Issued,  cannot  avoid  the  con- 
tract because  of  a  fact  claimed  to  render  them  less  desirable  than  he  sup- 
posed, but  which  was  plainly  disclosed  by  the  statute, 
fi,  ScHooi^  AND  School  Districts  ^=5>97(5)--Oontbaot  for  Sale  of  Bonds — 
Validity. 
A  contract  by  a  school  district  for  the  sale  of  bonds  to  be  issued  by  It 
I  is  not  invalid,  because  the  bonds  are  not  then  in  existence,  where  the  dls- 

I  trict  has  taken  all  the  steps  required  by  statute  to  authorize  their  issue. 

I  7.  Schools  and   School  Districts  ^=»97(5) — Oontract  for  Purchase   of 

I  Bonds — VALinrrr. 

A  contract  for  the  purchase  of  bonds  of  a  school  district,  subject  to* 
approval  of  the  proceedings  leading  to  their  Issuance  by  purchasers'  at- 
torneys, cannot  be  avoided  on  the  ground  that  such  approval  was  not 
given,  where,  after  receiving  a  transcript  of  all  such  proceedings,  with 
time  for  its  exainlnation,  and  without  objection  thereto,  purchasers  pre- 
pared the  bonds  and  sent  them  to  the  district  for  execution. 
&  Schools  and  School  Districts  ^3»58 — ^Validitt  of  Corporate  Bnact- 

IfENT — ^NECESSITT  OF  SEAL. 

Under  the  common  law,  acts  of  the  trustees  of  a  school  district,  who 
are  made  by  statute  a  corporate  body  with  a  seal,  passed  at  a  regularly 
constituted  meeting  and  made  of  record,  need  not  be  sealed. 

9.  Schools  and  School  Districts  «=s>97(5) — Sale  of  Bonds — ^Vamdity  of 

Contracts — Vutra.  Vires  Provision. 

A  provision  in  a  contract  by  a  Canadian  school  district  for  sale  of  its 
bonds,  to  be  Issued,  that  they  should  be  made  payable  in  money  of  the 
United  States,  held,  while  ultra  vires,  since  the  statute  only  authorized 
the  issuance  of  bonds  payable  In  Canadian  or  English  money,  a  separa- 
ble provision,  which  did  not  Invalidate  the  contract  as  a  whole,  especially 
where  it  was  so  treated  by  the  parties,  by  abandoning  such  provision  ^and 
making  the  bonds  conform  to  the  statute. 

10.  Schools  and  School  Districts  ^=>97(5) — Salb  of  Bonds — Ultra  Vires 
Contracts — Effect  of  Part.  Performance.  ^ 

Where  a  school  district,  after  making  a  contract  for  the  sale  of  its 
bonds,  on  the  faith  of  the  contract  and  in  carrying  it  out,  incurred  a  con- 
siderable expense  and  entered  Into  lawful,  contracts  for  the  purchase  ot 
property,  to  be  paid  for  from  the  proceeds  of  the  bonds,  the  purchasers 
could  not  afterward  avoid  their  obligation  to  take  the  bonds,  on  the  ground 
that  the  contract  contained  provisions  which  on  the  part  of  the  district 
were  ultra  vires. 
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11.  Schools  and  School  Districts  ^=»97(10) — ^Validitt  op  Bonds — ^"Bona 
Fide  Holders." 

Under  a  statute  of  Saskatchewan,  Canada,  requiring  the  proceedings  ot 
a  school  district  for  the  issuance  of  debentures  to  be  submitted  to  the 
minister  of  education,  and  providing  that  on  his  approval  the  validity 
of  the  debentures,  when  executed  and  presented  to  and  countersigned  by 
him,  should  not  be  questioned  in  any  court  of  the  province  in  the  hands 
of  a  bona  fide  holder,  such  '*lx>na  fide  holder"  includes  any  purchaser  from 
the  district  for  value  and  without  actual  fraud. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bodsl  Fide  Holder.] 

12.  Schools  and  School  Districts  ®=»97(5) — Contract  for  Sale  of  Bonds 
— Damages  for  Breach. 

An  accepted  offer  to  purdiase  bonds  of  a  school  district,  made  in  re- 
sponse to  a  public  advertisement  for  tenders,  does  not  create  a  contract 
merely  for  the  loan  of  money,  but  is  one  for  the  sale  and  purchase  of  ne- 
gotiable public  securities,  for  the  breach  of  which  by  the  purchaser  com- 
pensatory damages  are  recoverable. 

At  Law.  Action  by  the  Board  of  Trustees  for  Reg^ina  Public  School 
District  No.  4  of  Saskatchewan  against  Adelbert  L.  Spitzer,  Horton  C. 
Rorick,  and  Carl  B.  Spitzer,  doing  business  as  Spitzer,  Rorick  &  Co. 
Trial  to  the  court,  and  judgment  for  plaintiff. 

Marshall  &  Fraser,  of  Toledo,  Ohio,  and  Brown,  Thom,  McMorran, 
Bastedo  &  Jackson,  of  Regina,  Sask.  (D.  J.  Thom,  of  Regina,  Sask., 
of  counsel),  for  plaintiff. 

Tracy,  Chapman  &  Welles  and  James  S.  Martin,  all  of  Toledo,  Ohio, 
for  defendants. 

KILLITS,  District  Judge.  The  defendant,  a  copartnership  known 
as  Spitzer,.Rorick  &  Co.,  of  Toledo,  Ohio,  dealing  in  municipal  and 
other  securities,  entered  into  an  agreement  in  April,  1913,  with  the 
plaintiff,  the  board  of  trustees  for  the  Regina  public  school  district  No. 
4,  province  of  Saskatchewan,  Canada,  to  purchase  at  the  rate  of  95  per 
cent.,  or  for  $475,000,  $500,000,  par  value,  of  debentures  which  the 
plaintiff  proposed  to  issue.  These  debentures  were  to  be  dated  May 
1,  1913,  to  run  for  20  years,  and  were  to  be  issued  pursuant  to  the 
school  laws  as  found  in  chapter  lOO  of  the  revision  in  1909  of  the 
laws  of  the  province,  with  subsequent  amendments.  In  citing  these 
laws  by  section  number  hereafter,  it  will  be  understood  that  the  num- 
bering is  that  of  chapter  100  of  this  revision.  After  making  the  agree- 
ment in  question,  the  board  proceeded  to  the  execution  of  the  de- 
bentures, which,  as  to  the  last  $400,000,  were  declined  by  defendant  for 
reasons  hereafter  discussed;  the  first  installment,  of  $100,000,  being 
accepted  at  the  contract  rate  of  95  per  cent.  ($95,000),  the  defendant 
leserving  its  objection  to  taking  the  rest.  Defendant  finally  declining 
to  take  the  balance,  after  some  delay  plaintiff  sold  them  at  the  rate 
of  90  per  cent.,  and  this  action  is  to  recover  the  difference  between  the 
offer  of  defendant  of  95  per  cent,  of  par  and  the  price  at  which  they 
were  sold  to  third  parties,  or  $20,000,  as  damages  for  defendant's  de- 
fault. A  jury  has  been  waived,  there  being  little  dispute  as  to  the 
facts,  and  the  case  is  tried  to  the  court  upon  the  facts  and  law.    The 
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defense  raises  the  question  of  the  validity  of  the  issue  and  the  regu- 
larity of  the  proceedings  by  the  plaintiff  board  preliminary  to  issue, 
principally  on  grounds  raised  for  the  first  time  in  the  answer.  The 
case  requires  an  interpretation  of  certain  of  the  school  laws  of  Sas- 
katchewan as  to  which  we  are  not  materially  assisted  by  local  adjudica- 
tions. 

By  section  82  of  the  laws  in  question: 

"The  trustees  of  every  district  shall  be  a  corporation  under  the  name  'The 

Board  of  Trustees  for  the  School  District  Na  of  Saskatche- 

waiL* " 

It  is  provided  elsewhere  that  the  board  shall  consist  of  five  members, 
a  majority  of  which  shall  constitute  a  quorum,  and  section  88  avoids 
as  invalid  and  unbinding  on  any  party  an  act  not  adopted  at  a  reg- 
ular or  special  meeting  with  a  quorum  present.  Section  92  provides 
for  organization,  the  keeping  of  records,  to  be  signed  by  the  chairman 
and  secretary,  and  for  other  details  of  control  and  management,  in- 
cluding an  obligation  to  provide  and  maintain  adequate  school  property 
and  facilities.  By  paragraph  2  of  this  section  the  procuring  of  a  cor- 
porate seal  is  made  obligatory,  and  by  paragraph  3  is  directed  the 
prompt  transmission  of  reports  and  statements  respecting  the  board's 
transactions,  as  elsewhere  required  by  the  act  to  be  given  the  provin- 
cial minister  of  education. 

Other  provisions  of  the  chapter  determine  that  the  districts  may  be 
rural,  village  or  town ;  that  they  shall  have  territorial  extent,  which 
in  case  of  a  municipality  may  be  coterminous  or  otherwise  with  the 
limits  thereof.  By  section  41  it  is  provided  that,  where  a  public  school 
district  has  already  been  organized,  a  minority  of  the  ratepayers  there- 
in, of  whatever  religious  faith,  Protestant  or  Roman  CathoUc,  may  de- 
mand and  secure  the  erection  in  the  same  territory  of  a  separate  school 
district,  and  that  in  such  case  the  ratepayers  establishing  such  separate 
district  "shall  be  liable  only  to  assessments  of  such  rates  as  they  im- 
pose upon  themselves  in  respect  thereof";  and  by  section  45,  there- 
after the  board  of  such  separate  district  shall  have  the  same  privileges, 
obligations,  duties,  and  responsibilities  respecting  the  same  as  devolve 
upon  the  board  of  the  public  district.  Both  districts  are  municipal  cor- 
porations of  the  same  quality,  called  "public"  or  "separate"  by  way  of 
designation  only,  and  it  is  clearly  provided  in  paragraph  2  of  section 
45  that  no  one  who  is  legally  assessed  or  assessable  for  a  public  school 
shall  be  liable  to  assessment  for  any  separate  school,  nor  shall  "the 
ratepayers  of  the  religious  faith  of  the  minority"  supporting  a  separate 
district  be  assessable  for  school  purposes  other  than  for  his  own  dis- 
trict. 

By  section  106  it  is  directed  that  the  board  of  any  district,  desiring 
to  borrow  money  "upon  the  security  of  the  district  for  securing,  pur- 
chasing, adding  to,  extending  or  improving  a  school  site  or  sites,"  etc., 
shall  pass  a  by-law  to  that  effect,  to  be  substantially  in  the  form  pre- 
scribed by  the  minister  of  education,  this  by-law  to  be  "under  the  cor- 
porate seal  of  the  district,"  and  to  be  inscribed  in  the  minute  book  con- 
taining the  board's  record  of  proceedings. 

Section  107  requires  that,  within  five  days  from  the  passing  of  the 
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by-law,  a  notice  of  the  board's  intention  to  apply  to  the  minister  of 
education  for  authority  to  borrow  shall  be  given  to  the  community  in 
a  form  prescribed  by  the  minister,  and  by  posting  at  a  post  office  sit- 
uated therein  and  in  at  least  four  widely  separated  and  conspicuous 
places  elsewhere  therein;  and  by  section  108,  if  the  amount  exceeds 
$800,  20  ratepayers  in  a  town  district,  acting  within  15  days  of  the 
date  of  the  posting  of  the  notice  in  question,  may  demand  a  poll  for 
and  against  the  by-law. 

It  is  provided  by  section  109  that,  in  case  no  poll  is  demanded,  there 
shall  be  transmitted  to  the  minister  a  certified  copy  of  the  by-law  and 
of  the  notice  provided  by  section  107,  with  proof  of  the  posting  there- 
of, and  a  statutory  declaration  stating  the  amount  of  the  assessed  value 
of  the  real  property  in  the  district  as  shown  by  the  last  revised  assess- 
ment roll  in  a  case  of  a  town  district.  Paragraph  3  of  this  section  109 
continues  as  follows: 

"Ajid  upon  receipt  of  the  same  and  upon  being  satisfied  that  the  several 
conditions  required  by  this  act  have  been  substantially  complied  with  the  min- 
ister may  in  writing  authorize  the  board  of  trustees  to  borrow  the  sum  or 
sums  of  money  mentioned  in  the  by-law  or  a  less  sum  and  shall  publish  notice 
of  authorization  in  the  Saskatchewan  Gazette." 

Paragraph  1  of  section  127,  after  a  preliminary  which  does  not  ap- 
ply in  the  instant  case,  reads  as  follows : 

"Upon  being  satisfied  that  the  several  conditions  required  by  this  act  have 
been  complied  with  the  minister  may  in  writing  authorize  the  board  of 
trustees  to  borrow  the  sum  or  sums  of  money  mentioned  in  the  by-law  and 
shall  publish  notice  of  authorization  in  the  Saskatchewan  Gazette.  The 
board  may  thereupon  issue  a  debenture  or  debentures  to  secure  the  amount 
of  the  principal  and  interest  of  the  loan  so  authorized  or  of  any  less  sum 
upon  the  terms  specified  in  the  by-law  and  the  debenture  or  debentures  and 
the  coupons  thereto  shall  when  signed  by  the  chairman  and  treasurer  of  the 
district  and  countersigned  by  the  minister  as  provided  in  section  129  hereof  be 
sufficient  to  bind  the  district  and  create  a  charge  or  lien  against  all  school 
property  or  rates  in  the  district" 

Subsequent  paragraphs  of  this  same  section  limit  the  amount  of  the 
issue  to  one-tenth  "of  the  total  assessed  value  of  the  real  property 
within  such  district  as  shown  by  the  last  revised  assessment  roll,"  and 
provide  that  the  debentures  shall  be  in  either  of  three  alternative  forms. 
If  form  3  is  followed,  it  is  provided  that  annually  by  assessment  a  sum 
for  a  sinking  fund  should  be  raised  sufficient,  when  compounded  at  4 
per  cent.,  to  meet  the  indebtedness  at  maturity. 

Section  128  directs  that,  when  the  securities  are  executed  by  th« 
local  board,  they  shall  be  sent  before  issue  to  the  minister  for  regis- 
tration. All  preliminaries  to  issue  are  concluded  by  the  observance  of 
the  provisions  of  section  129,  which  we  quote  in  full  as  follows : 

**The  minister  shall  thereupon  if  satisfied  that  the  requirements  of  this 
act  have  been  substantially  complied  with  and  If  the  authority  to  make  the 
loan  has  not  been  withdrawn  register  and  countersign  the  debenture  and  such 
countersigning  by  the  minister  shall  be  conclusive  evidence  that  the  dis- 
trict has  been  legally  constituted  and  that  all  the  formalities  in  respect  to 
such  loan  and  the  issue  of  such  debenture  have  been  complied  with  and  the 
legality  of  the  issue  of  such  debenture  shall  be  thereby  conclusively  estab- 
lished and  itB  validity  shall  not  be  questionable  by  any  court  la  Saakatdiewan 
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but  the  same  shall  to  the  extent  of  the  revenues  of  the  distrtct  Issuing  the 
same  be  of  good  and  indefeasible  security  in  the  hands  of  any  bona  fide  hold^ 
er  thereof." 

The  Saskatchewan  Gazette  is  an  official  publication.  The  school  dis- 
trict here  under  consideration  has  boundaries  identical  with  those  of 
the  city  of  Regina.  Some  years  before  the  events  giving  rise  to  this 
action,  a  separate  or  Roman  Catholic  district  had  been  erected  within 
the  same  limits  under  the  provisions  of  sections  41  to  45,  inclusive. 

The  plaintiff,  taking  the  first  step  under  the  statutes,  preparatory  to 
the  issue  of  debentures,  on  February  14,  1913,  regularly  passed,  adopt- 
ed, and  sealed  by-law  No.  16.  By  way  of  preamble  was  recited  the 
necessity  that  the  sum  of  $500,000  should  be  borrowed  on  the  security 
of  the  district  for  the  purpose  of  erecting  certain  new  school  buildings 
and  furnishing  and  equipping  the  same,  including  the  purchase  of  sites, 
and  to  improve  a  school  already  built.  These  debentures,  as  stated  in 
the  preamble,  were  to  be  "payable  to  the  bearer  at  the  end  of  twenty 
years,  with  interest  at  not  more  than  8  per  cent,  per  annum,  payable 
annually."  The  enacting  portion  following  the  preamble  reads  as  fol- 
lows : 

"Now,  therefore,  the  board  of  trustees  of  the  said  district  enacts  as  fol- 
lows: 

"1.  That  the  necessary  proceeding  be  taken  under  the  School  Act  to  ob- 
tain the  sanction  of  the  minister  of  education  to  the  said  loan. 

"2.  That  if  the  minister  of  education  shall  empower  in  writing  the  said 
board  to  borrow  the  said  simi  pursuaiit  to  the  said  act  then  debentures  of 
the  said  district  will  be  issued  payable  to  the  bearer  at  the  end  of  twenty 
years  with,  interest  at  not  more  than  8  per  centum  per  annum  and  shall  be 
executed  by  the  chairman  and  treasurer  of  this  board." 

Notice  of  this  by-law  and  its  purposes  was  duly  given  the  public 
and  the  proper  declarations  were  made  to  the  minister  by  whom  it  was 
approved,  and  the  proposed  issue  authorized  in  writing,  publication 
whereof  was  duly  made  in  the  official  Gazette,  whereupon  the  plain- 
tiff advertised  for  tenders.  Early  in  April,  1913,  the  defendant  sent 
its  representative,  Mr.  Mann,  to « Regina  to  investigate  the  matter,  sub- 
sequently notifying  the  board  of  his  full  authority  to  represent  it. 
Mr.  Mann,  who  is  an  attorney  of  this  bar,  spent  about  two  weeks  in 
and  about  Regina  upon  this  and  other  business.  In.  behalf  of  defend- 
ant, April  12,  he  submitted  a  proposition  in  writing  that  the  defend- 
ant would  pay  for  $500,000  of  plaintiff's  5  per  cent,  debentures,  to  be 
dated  May  1,  1913,  and  to  mature  May  1,  1933,  $475,000,  with  ac- 
crued interest  to  date  of  delivery.  This  proposition  stipulated  that 
the  debentures  were  to  be  in  the  denomination  of  $1,000  each,  with 
principal  and  semiannual  interest  payable  in  lawful  money  of  the  Unit- 
ed States  at  either  of  the  two  branches  of  the  Bank  of  Montreal  at  the 
option  of  the  holders,  located  in  New  York  City  or  Toronto,  and  that 
defendant  would  take  up  $100,000  of  the  issue  August  1,  1913,  and 
the  balance  in  equal  installments  on  the  1st  of  each  of  the  succeeding 
four  months.    The  tender  concluded  as  follows : 

"We  will  print  and  deliver  to  you  at  Regina  at  our  expense  Uthographed 
blank  debentures  ready  for  execution. 

"Prior  to  our  taking  up  and  paying  for  said  debentures  you  are  to  furnish 
us  complete  transcripts  of  aU  proceedings  leading  up  to  and  culmlnaling  in 
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the  issoanoe  of  said  debentures  evidendni:  flieir  legality  to  tlie  satisfac- 
tion of  our  attorneys.  Sbould  onr  attorneys  deem  any  additional  by-law 
necessary,  you  are  to  pass  same. 

**This  offer  is  for  immediate  acceptance  and  time  is  to  be  the  essence  of 
the  contra'ct.    We  will  remit  in  New  York  exchange  for  said  debentores.** 

A  majority  of  the  board  indorsed  their  acceptance  on  this  offer, 
whereupon  a  notice  was  regularly  given  for  a  special  meeting  to  act 
formally.  At  this  meeting,  April  16,  was  adopted  and  duly  recorded  a 
resolution  in  detail  accepting  the  tender  following  its  terms.  The  reso- 
lution was  not  sealed. 

The  proposition  of  defendant  embodied  terms  not  within  the  pro- 
visions of  by-law  16,  whereupon,  at  the  instance  of  Mr.  Mann,  repn 
resenting  the  defendant,  and  who  directed  its  substance,  a  new  by-law, 
given  the  number  17,  was  passed  at  the  same  meeting.  This  by-law 
differed  from  by-law  16  only  in  that  in  the  preamble  it  recited  that  it 
was  desired  to  borrow  the  money  with  interest  payable  semiannually, 
and  that  in  the  enacting  portion  it  read  that  the  interest  should  be 
payable  semiannually  and  the  obligations  should  be  payable  "in  law- 
ful money  of  the  United  States  at  the  Bank  of  Montreal  in  the  state 
and  city  of  New  York  or  at  the  Bank  of  Montreal  in  the  city  of 
Toronto,  Canada,  at  the  option  of  the  holders."  Notice  of  this  by-law 
was  not  given  to  the  community,  but  the  same  was  subsequently  ap- 
proved by  the  minister  of  education,  and  formal  authority  given  to  the 
board  to  issue  the  debentures  therein  provided  for.  Subsequently  a 
transcript  of  all  the  proceedings  of  the  board  and  of  the  several  apn 
provals  of  the  minister  of  education  was  sent  to  defendant  in  Toledo 
and  acknowledged  by  the  latter's  letter  of  April  22,  the  first  paragraph 
whereof  reads  as  follows : 

"We  acknowledge  receipt  of  your  esteemed  favor  of  the  17th  instant,  with, 
inclosures  as  listed.  We  wiU  turn  same  over  to  our  attorneys,  and  promptly 
advise  you  as  to  the  result  of  their  examination." 

The  attorneys  in  question  appear  to  have  approved  the  validity  of 
the  proposed  issue,  for  defendant  proceeded  to  prepare  the  blanks. 
May  21  the  latter  were  forwarded  by  express,  with  a  long  letter  of 
instruction  from  defendant  as  to  how^  they  should  be  executed,  quot- 
ing the  advice  of  defendant's  Canadian  counsel.  It  appears  from  the 
evidence  that  the  expense  incurred  by  defendant  in  preparing  the 
blanks  was  approximately  $100,  a  reprinting  having  been  had  as  a  mat- 
ter of  precaution  on  the  part  of  defendant,  because  of  the  omission 
of  the  word  "public"  in  the  title  of  the  district,  which,  it  appears,  was 
not  regarded  as  vital  by  defendant's  Canadian  counsel.  Meanwhile, 
defendant  extensively  advertised  these  securities  and  negotiated  the 
sale  of  a  substantial  part  of  the  first  issue  about  the  1st  of  July.  Re- 
ceiving the  amended  blanks,  the  plaintiff  proceeded  to  execute  the  de- 
bentures, which  were  countersigned  by  the  minister  of  education  as  re- 
quired by  section  129.  July  5  the  defendant  telegraphed  instructions 
for  immediate  forwarding  to  its  correspondents  in  New  York  the  first 
installment  of  $100,000,  which  was  to  be  delivered  August  1 ;  the  de- 
fendant having' already  effected  sales.  The  request  for  expedition  in- 
volved plaintiff  in  the  extraordinary  expense  of  sending  its  secretary 
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to  British  Columbia  to  secure  the  signature  of  the  minister.  The  form 
of  the  debentures,  as  finally  provided  by  the  defendant,  conformed  ex- 
actly with  that  prescribed  as  the  third  alternative  by  paragraph  5  of 
section  127.    Each  read  as  follows: 

"The  Regina  Public  School  District  Number  4,  of  Saskatchewan. 

"Under  the  authority  of  the  S(Aool  Act  and  of  by-law  No.  16,  passed  on 
the  14tli  day  of  February,  1913,  and  by-law  No.  17  passed  on  the  16th  day  of 
April,  1913,  the  board  of  trustees  of  the  said  school  district  promises  to  pay  the 
bearer  the  sum  of  one  thousand  dollars  of  lawful  money  of  Canada  at  the 
principal  office  of  Hie  Bank  of  Montreal  in  the  city  of  Toronto,  in  Canada,  or  at 
its  office  in  the  city  of  New  York,  state  of  New  York,  in  the  United  States,  at 
the  holder's  option,  on  the  first  day  of  May,  1933,  and  to  pay  to  the  bearer  the 
amount  of  each  of  the  several  interest  coupons  hereto  attached  as  the  same 
shall  respectiyely  become  due.    Dated  May  1,  1913." 

Attached  thereto  were  senuannual  interest  coupons  in  the  exact 
wording  of  the  third  form  prescribed  therefor  in  the  statute.  There 
was  no  statute  directing  or  limiting  the  place  of  payment. 

Defendant  first  expressed  dissatisfaction  with  its  purchase  on  July 
8,  when,  by  wire,  it  inquired  whether  lands  liable  to  assessment  for 
debenture  indebtedness  at  the  time  of  incurring  the  latter  remained 
liable  to  and  subject  to  assessment  for  its  Uquidation  until  that  had 
been  accomplished,  or  whether  the  subsequent  transfer  of  lands  with- 
in the  public  district  at  the  time  of  the  execution  of  the  debentures  to 
a  Catholic  owner  supporting  a  separate  school  would  relieve  such 
property  of  the  lien  of  the  indebtedness.  By  letter  of  July  22,  in 
which  the  matter  was  gone  into  at  length,  defendant  indicated  its 
intention  to  decline  to  take  the  issue  because  of  its  belief  that  the  se- 
curity was  affected  on  account  of  the  theoretical  fluctuation  of  the 
amount  of  real  property  subject  to  assessment  for  the  district's  pur- 
poses, due  to  the  provision  for  public  and  separate  schools.  This 
letter  concludes  with  the  following  paragraph : 

''While  these  debentures  are  not  worth  as  much  money  as  we  contracted  to 
pay  for  them,  if  it  turns  out  that  the  security  back  of  them  is  unfixed  and  un- 
stable, yet  to  show  our  good  t&lVx  in  this  matter,  and  as  the  district  is  prob- 
ably in  urgent  need  of  funds,  we  are  willing  to  take  up  the  $100,000  now  in 
New  York  pending  the  further  investigation  of  this  matter,  if  the  district  de- 
sires us  to  do  so,  with  the  express  understanding  that  we  are  not  waiving 
our  rights  under  the  contract,  and  are  not  approving  the  entire  issua" 

The  oflfer  to  take  the  first  installment  without  waiving  the  objec- 
tion was  accepted  by  the  board.  Under  date  of  August  15,  the  de- 
fendant, referring  to  its  letter  of  July  22,  definitely  refused  to  take 
the  balance  of  the  issue,  saying,  among  other  things,  "Under  the  cir- 
cumstances you  are  at  liberty  to  dispose  of  the  debentures  elsewhere." 
Thereupon  the  board  entered  into  negotiations  with  other  persons, 
and  sold  the  issue  in  September  at  the  rate  of  90  cents  on  the  dollar. 
About  this  time,  but  not,  however,  until  after  the  board  had  become 
obligated  to  sell  the  issue  at  90,  defendant  made  a  new  proposition  to 
take  the  remaining  $400,000  at  92. 

In  anticipation  of  the  acquirement  of  funds  through  its  agreement 
with  the  defendant,  the  plaintiff  had  entered  into  contracts  and  in- 
curred obligations  in  the  purchase  of  sites  and  the  contracting  for 
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the  erection  of  the  school  buildings  for  which  the  loan  was  to  be 
effected,  a  fact  which  the  defendant  recognized  in  its  offer  to  take 
up  the  first  $100,000,  as  indicated  by  the  paragraph  we  have  quoted 
from  its  letter  of  July  22.  This  anticipation  of  funds  seems  to  have' 
been  in  accordance  with  local  laws  (section  127a). 

In  this  recitation  of  facts,  two  things  are  to  be  noted : 

First,  that  the  only  reason  given  by  the  defendant,  prior  to  the  com- 
mencement of  this  action,  for  refusing  to  take  the  complete  issue, 
is  that  fully  stated  in  its  letter  of  July  22,  and  ratified  by  that  of  Au- 
gust 15,  to  wit:  Its  conclusion  that  the  laws  of  the  province  respect- 
ing the  security  by  way  of  lien  upon  the  lands  within  the  school  dis- 
trict at  the  time  of  issue  were  less  favorable  than  it  thought;  and, 

Second,  that  the  debentures,  as  finally  issued,  have  behind  them  a 
record  which  is  in  substantial  conformity  to  the  laws  of  the  province. 

As  this  second  proposition  plays  a  very  important  part  in  the  final 
disposition  of  this  case,  it  seems  proper  that  there  should  now  be  dis- 
cussed the  reasons  which  lead  the  court  to  this  conclusion.  What  we 
mean  by  it  is  this :  That  every  step  necessary  to  authorize  the  issue 
in  question  was  substantially  taken ;  that  is,  the  statutory  regulations 
thereto  were  substantially  followed.  To  recapitulate,  these  steps 
are,  successively:  (a)  The  passage  of  a  proper  by-law  which  is  to  be 
sealed ;  (b)  the  opportunity  through  notice  for  a  poll  of  the  ratepayers ; 
(c)  a  certified  copy  of  the  by-law  and  of  the  notice,  giving  an  opportu- 
nity to  demand  a  poll,  with  a  declaration  stating  the  amount  of  the  as- 
sessed value  of  the  real  property  of  the  district,  to  be  transmitted  to 
the  minister  of  education;  (d)  the  approval  by  the  minister  of  the 
record  so  certified  to  him,  followed  by  his  authorization  in  writing 
that  the  loan  may  be  effected,  together  with  a  notice  of  the  authori- 
zation in  the  official  publication;  (e)  the  preparation  and  execution 
of  debentures  conformably  to  the  form  selected  from  the  statute; 
(f)  the  second  examination  of  the  record  made  by  the  board  had  by 
the  minister  of  education,  followed  by  a  registration  of  the  issue  in 
his  office  and  his  countersigning  the  several  debentures. 

Every  one  of  these  steps  was  taken  in  the  case  of  this  issue  in  sub- 
stantial compliance  with  the  law.  By-law  16  was  passed  and  sealed; 
notice  to  the  community  was  duly  given ;  the  minister  was  furnished 
a  transcript,  with  a  proof  of  the  notice,  and  the  proper  declaration; 
his  authority  in  writing  for  the  issue  was  granted — ^all  before  the 
representative  of  the  defendant  appeared  on  the  scene.  No  one  con- 
tends but  that  the  law  was  followed  exactly,  respecting  by-law  16, 
down  to  the  point  of  execution  of  the  debentures  in  substantial  com- 
pliance with  its  provisions.  The  intermediate  steps  thereafter  were 
properly  taken  as  they  came,  and  finally  debentures  were  executed 
and  countersigned  by  the  minister  which  conformed  exactly  to  the 
form  prescribed  by  statute  which  the  board  of  a  district  such  as  this 
may  choose  under  paragraph  5  of  section  127.  Except  for  the  filling 
up  of  the  necessary  blanks,  the  form  of  the  debentures  in  question, 
as  well  as  that  of  the  coupons  attached  thereto,  is  exactly  in  the  word- 
ing of  the  third  alternative  set  of  forms  for  debentures  and  coupons 
in  the  section  in  question. 
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[1]  Two  features  of  the  situation  which  may  be  referred  to  as  in- 
consistent with  this  conclusion  we  now  discuss.  By-law  16  is  shown 
in  evidence  to  have  followed  substantially  the  form  prescribed  by 
the  minister  of  education  whose  duty  it  was  to  suggest  the  same. 
Its  preamble  recites  that  there  is  found  a  necessity,  among  other  needs, 
of  issuing  20-year  debentures  "with  interest  at  not  more  than  8  per 
cent,  per  annum,  payable  annually."  Above  we  have  quoted  exactly 
the  formal  or  enacting  part  of  the  by-law.  Nothing  is  there  said 
about  the  time  of  paying  interest  There  is  nothing  in  the  law  which 
makes  it  illegal  for  a  board  in  a  district  which  is  coterminous  with  a 
town  to  issue  debentures  bearing  semiannual  interest  coupons,  so 
that,  if  it  were  not  for  the  fact  that  the  preamble  to  by-law  16  recited 
that  the  board  found  it  necessary  to  issue  its  securities,  which  might 
bear  interest  as  high  as  8  per  cent,  per  annum,  payable  annually,  there 
would  be  no  ground  at  all  in  this  respect  for  questioning  the  proceed- 
ings. 

This  leads  us  to  inquire  as  to  the  obvious  function  of  the  notice  to 
the  community  after  a  by-law  has  been  passed.  The  statute  says 
(section  107)  that  the  notice  shall  be  in  the  form  prescribed  by  the 
minister,  and  shall  advertise  the  intention  **to  apply  to  the  minister 
for  authority  to  borrow  the  amount  specified  in  the  by-law  and  on  the 
conditions  therein  set  forth."  Evidently  what  is  required  here  is  that 
a  fair  notice  should  be  given  to  the  ratepaying  electorate  of  the  fact 
that  it  may  be  burdened  with  obligations  having  certain  maximum 
conditions,  so  that  the  providence  of  the  proposed  issue  might  be 
subjected  to  the  review  of  the  underlying  responsibility  through  a 
poll.  Under  by-law  16  the  community  was  apprised  of  a  proposition 
to  burden  it  with  debentures  which  might  bear  8  per  cent,  interest, 
payable  annually.  It  cannot  be  said  that,  having  given  a  notice  of  this 
kind,  the  board  was  precluded  from  making  better  t^rms  for  itself 
than  these,  and,  to  that  extent  only,  to  vary  the  noticed  conditions; 
that  is  to  say,  no  one  could  be  heard  to  say  that,  if  no  poll  was  de- 
manded on  a  proposition  of  this  sort,  an  issue  of  debentures  other- 
wise conformable  to  the  requirements  of  the  situation  and  the  law, 
but  which  provided  better  terms  for  the  community  than  8  per  cent, 
interest  payable  annually,  would  be  illegal,  and  it  is  entirely  obvious 
that  the  debentures  issued  at  5  per  cent,  per  annum,  with  interest 
payable  semiannually,  is  a  much  better  loan  for  the  community  than 
one  at  8  per  cent,  payable  annually.  In  fact,  it  is  demonstrable  that 
there  was  a  much  better  bargain  eflFected  for  the  community  to  sell 
20-year  5  per  cent,  debentures  at  a  5  per  cent,  discount,  with  semi- 
annual interest,  than  to  sell  even  6  per  cent,  debentures  at  par  with 
annual  interest.  The  last  portion  of  paragraph  3  of  section  109  says 
that  the  minister  may  authorize  the  borrowing  of  a  less  sum  than  the 
amount  stipulated  in  the  by-law,  and  the  obvious  purpose  of  the  legis- 
lation which  twice  casts  upon  the  minister  (sections  109  and  129)  the 
duty  of  scrutinizing  the  board's  records  and  of  controlling  its  final 
action  is  to  secure  as  far  as  possible  results  most  provident  and  fa- 
vorable to  the  district. 

[2]  But  the  statute  (107)  refers  the  electorate  to  the  by-law  for  in- 
formation as  to  the  proposed  conditions,  and  in  this  case  the  by-law 
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itself  is  silent  as  to  the  times  of  paying  the  interest,  and  the  rule  is 
well  established  that,  when  the  enacting  portion  of  a  statute  or  by- 
law is  unambiguous,  which  is  the  case  here,  the  meaning  thereof  will 
not  be  controlled  or  affected  by  anything  in  the  preamble  or  recitals. 
Yazoo  &  Mississippi  Valley  Railroad  Co.  v.  Thomas,  132  U.  S.  174- 
188,  10  Sup.  Ct.  68,  33  L.  Ed.  302. 

[3]  Secondly,  these  debentures  recite  on  their  face  that  they  are 
issued  pursuant  to  by-laws  16  and  17;  but,  as  was  said  by  counsel 
for  the  defendant,  they  conform  to  17  only  in  the  fact  that  they  carry 
semiannual  interest  coupons ;  otherwise,  there  is  nothing  in  that  or-  , 
dinance  which  at  all  differs  from  by-law  16,  and  which,  at  the  same 
time,  has  unfavorably  affected  the  terms  and  conditions  of  the  deben- 
tures in  any  particular.  It  is  true  that  in  by-law  17  first  appears  the 
condition  that  the  obligations  shall  be  payable  at  a  branch  of  the 
Bank  of  Montreal,  either  at  Toronto  or  New  York,  at  the  holder's 
option.  But  that  feature  seems  to  us  to  be,  not  only  not  invidious  to 
the  law,  but  to  be  a  detail  not  important,  either  to  the  by-law  or  to 
the  notice.  It  would  seem  incontrovertible  that  this  detail,  as  well  as 
that  respecting  the  half-yearly  payment  of  interest,  is  well  within  the 
conclusive  determination  of  the  minister,  under  the  provisions  of  sec- 
tions 109  and  129,  and  that  the  inclusion  of  neither  derogates  from  the 
conclusion  that  "the  several  conditions"  of  the  act  "have  been  sub- 
stantially complied  with." 

Our  research  has  not  proceeded  far  enough  to  disclose  any  Cana- 
dian or  English  authorities  on  the  subject,  but  both  matters  are  in- 
cluded in  the  decision  in  Myer  v.  City  of  Muscatine,  1  Wall.  391, 
17  L.  Ed.  564,  where  Justice  Swayne,  for  the  Supreme  Court  of  the 
United  States,  holds  that  no  legal  principle  (in  the  absence  of  a  spe- 
cific statute)  forbids  making  a  place  other  than  the  municipal  treasury 
that  where  municipal  securities  are  payable,  or  avoids  a  contract  for 
the  payment  of  interest  at  periods  less  than  a  year  when  the  statute 
but  specifies  a  maximum  rate  per  annum.  Considering,  as  we  do, 
that  the  matter  of  semiannual  interest  payments  is  not  inconsistent 
with  the  notice  given  to  the  electorate  under  by-law  16,  the  refer- 
ence in  the  debentures  to  by-law  17  may,  we  think,  be  properly  set 
aside  as  a  mere  superfluity.  Eliminating  the  provision  for  an  unlaw- 
ful medium  of  repayment,  this  by-law  made  no  substantial  change 
from  by-law  16  respecting  matters  which  should  be  noticed  prelim- 
inary to  exhausting  the  right  to  a  poll.  We  therefore  conclude  that 
the  debentures  were  issued  in  substantial  conformance  with  the  laws 
governing  such  a  matter. 

[4]  Going,  now,  to  the  force  in  this  case  of  the  first  proposition 
above  stated,  we  very  much  doubt  whether  defenses  can  be  made 
available  which  are  not  set  up  or  suggested  until  after  suit  is  com- 
menced. The  defendant  itself  recognized  that  the  situation  put  the 
plaintiff  to  a  great  inconvenience.  That  was  the  motive  the  former 
gave  as  the  reason  for  taking  the  first  $100,000,  notwithstanding  its 
misgiving  as  to  security,  and  it  seems  entirely  clear  to  us  that  then 
was  the  time,  and  not  later,  when  the  defendant  should  have  uttered 
all  its  other  criticisms,  that  if  they  were  valid,  plaintiff  might  have 
had  a  timely  chance  to  correct  conditions.     Defendant  had  all  the 
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knowledge  then  of  facts  underlying  its  additional  reasons  for  its 
default,  which  it  did  not  urge  imtil  its  answer  was  filed  a  long 
while  after.  Railway  Co.  v.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  693; 
Goodman  v.  Pumell,  187  Fed.  90,  109  C.  C.  A.  408;  Moore  v.  Bei- 
seker,  147  Fed.  367,  77  C.  C.  A.  545 ;  Kansas  Union  Irife  Ins.  Co.  v. 
Burman,  141  Fed.  835,  73  C.  C.  A.  69.  In  the  case  last  cited,  Judge 
Philips  epitomizes  mmierous  authorities  on  the  subject,  sa)ring  (page 
842  of  141  Fed.,  page  76  of  73  C.  C.  A.): 

'It  is  a  wholesome  rule  of  law,  instinct  with  fair  play,  expressed  by  Mr. 
Justice  Swayne,  in  Railway  Company  v.  McCarthy,  96  U.  S.  (6  Otto)  287,  24 
L.  Ed.  603 :  'Wh^e  a  party  gives  a  reason  for  his  conduct  and  decision  touch- 
ing anything  involved  in  a  controversy,  he  cannot,  after  litigation  has  begun, 
change  his  ground,  and  put  his  conduct  upon  another  and  diiferent  considera- 
tion. He  is  not  permitted  thus  to  mend  his  hold.  He  is  estopped  from  domg 
it  by  a  settled  principle  of  law.' 

"This  principle  has  been  appUed  in  the  following  instances:  Davis  v.  Wake- 
lee,  156  U.  S.  690,  15  Sup.  Ct  555,  39  L.  Ed.  578,  where  a  bankrupt  obtained 
his  discharge,  claiming  that  the  Judgment  against  him  was  not  affected  by  it, 
it  was  held  he  could  not,  in  a  subsequent  action  on  the  Judgment,  deny  its 
validity.  In  Davis,  etc..  Company  v.  Dlx  (O.  O.)  64  Fed.  411,  where  it  was  held 
that  the  purchasers  of  a  creamery  repudiating  the  contract  on  the  ground  of 
fraudulent  representations,  could  not  thereaft.er  set  up  an  interpolation  in 
the  contract  In  Harriman  v.  Meyer,  45  Ark.  40,  where  it  was  held  that  the 
defense  that  a  tender  was  not  n^ade  in  ready  money  was  not  admissible  where 
the  prior  objection  was  to  inadequacy  of  price.  In  Wallace  v.  Minneapolis, 
etc..  Elevator  Compcmy,  37  Minn.  466,  36  N.  W.  269,  where  it  was  held  that  a 
bailee  refusing  to  deUver  wheat  because  claimed  by  another,  could  not  after- 
wards refuse  on  the  ground  that  tlie  charges  were  not  paid.  In  Harris  v. 
GUpman,  9  Utah,  105,  33  Paa  243,  where  it  was  held  that  a  plaintiff  rejecting 
title  for  want  of  administrator's  bond,  could  not  be  heard  to  object  afterwards 
that  letters  of  administration  were  not  under  seal.  In  Ballon  v.  Sherwood,  32 
Neb.  689,  49  N.  W.  796  [50  N.  Wc  1131],  where  it  was  held  that  title  objected 
to  because  of  pending  litigation,  the  purchaser  could  not  afterwards  object  for 
want  of  seal  on  the  deed.  In  Prenzer  v.  Dufrene,  58  Neb.  436.  78  N.  W.  720, 
where  it  was  held  that,  where  a  party  alleged  his  wife's  recalcitrance  as  a 
reason  for  not  executing  a  contract,  he  could  not  afterwards  be  heard  to  al- 
lege other  reasons."  , 

[5]  Now,  it  cannot  fairly  be  argued  that,  if  it  were  otherwise  ob- 
ligated to  take  them,  the  defendant  gave  in  its  two  letters  of  July  22 
and  August  IS  a  valid  excuse  for  not  taking  the  debentures.  That 
excuse  relates  itself  entirely  to  the  state  of  the  law  of  the  community 
issuing  the  securities  which  defendant  was  bound  to  know  at  all  times. 
Assuming  that  the  law  did  permit  the  fluctuation  of  the  amount  of  real 
property  of  the  district  during  the  immaturity  of  these  debentures,  so 
that  theoretically  the  security  was  uncertain  and  liable  to  a  substantial, 
diminution  between  date  of  issue  and  due  date,  this  was  a  condition 
substantially  written  in  the  pertinent  statutes  then  in  force,  and  such 
had  been  the  existing  interpretation  for  a  long  time.  McCarthy  v. 
Town  of  Regina,  5  N.  W.  Territory  Reports,  74.  There  is  a  sub- 
stantial identity  in  this  particular  between  the  laws  of  the  Northwest 
Territory  and  those  of  Saskatchewan  in  1913,  as  shown  by  comparison, 
as  well  as  by  reference  to  the  Saskatchewan  Act,  4-5  Edward  VII, 
c.  42,  the  fundamental  law  on  this  subject,  and  upon  which  the  laws 
in  ^evidence  here  (Exhibit  3J)  are  based.    To  urge  the  excuse  under 


Digitized  by 


Google 


148  255  FEDERAL  BBPORTEB 

consideration  was,  therefore,  but  to  urge  ignorance  of  the  law,  which 
is  not  an  available  plea  here. 

"It  is  a  general  and  fundamental  principle  of  law  that  all  persons  contract- 
ing with  a  municipal  corporation  must,  at  their  peril,  inquire  into  the  power 
of  the  corporation  or  its  officers  to  malce  the  contract"  State  v.  Minnesota 
Transfer  Ry.  Co.,  80  Minn.  116,  83  N.  W.  35,  50  L.  R.  A.  656. 

The  statute,  which  Mr.  Mann  must  have  seen  (section  127),  spe- 
cifically points  out  that  the  proposed  debentures  would  be  "a  charge 
or  lien  against  all  school  property  or  rates  in  the  district."  Research 
proceeding  logically  from  this  language  would  have  led  to  other  sec- 
tions, which,  in  application,  suggest  the  result  to  which  defendant  re- 
ferred in  its  letter  of  July  22.  The  harshness  of  the  maxim  "Ig^oran- 
tia  legis  neminem  excusat"  has  been  somewhat  modified  in  equity  only, 
but  even  there  such  modification,  then  resting  in  discretion,  is  to  be 
applied  only  "in  the  most  unquestionable  and  flagrant  cases."  Story, 
Equity  Jurisprudence,  quoted  and  approved  in  Snell  v.  Insurance  Co., 
98  U.  S.  85,  91,  25  L.  Ed.  52. 

As,  however,  the  other  defenses  have  been  vigorously  argued  by 
counsel  on  both  sides,  it  is  deemed  not  inexpedient  to  notice  them. 
They  are,  taking  them  as  they  are  classified  and  argued  in  defendant's 
brief:  (1)  The  contract  is  void  for  want  of  a  corporate  seal;  (2)  it 
is  void  because  it  contemplates  an  ultra  vires  act  on  the  part  of  the 
plaintiff;  (3)  there  was  no  authority  in  the  plaintiff  to  contract,  be- 
cause the  debentures  were  not  in  existence  nor  lawfully  provided  for 
at  the  time  of  contracting;  (4)  counsel  for  defendant  failed  to  ap- 
prove the  bonds,  such  approval  being  a  condition  precedent  to  accept- 
ance; (5)  a  by-law  (17),  fundamental  to  the  issue,  was  invalid,  in  that 
notice  thereof  was  not  given,  that  a  poll  might  be  demanded ;  (6)  de- 
fendant had  the  right  to  rescind  by  reason  of  misrepresentation  of 
facts  by  plaintiff.  We  may  dispose  of  some  of  these  defenses  with 
little  discussion. 

[8]  Thus,  we  are  unable  to  accord  much  consideration  to  the  de- 
fense 3,  that  the  agreement  may  be  avoided  because  the  subject-matter 
was  not  in  esse.  At  the  time  of  the  agreement,  it  was  a  matter  for 
negotiation  to  determine  what  the  issue  should  be  as  to  terms  within 
the  maximum  conditions  of  the  by-law  and  the  statutes.  When  Mr. 
Mann  appeared  with  defendant's  tender,  plaintiff  had  regularly  passed 
all  the  preliminaries  to  an  issue  of  debentures;  it  was  a  matter  well 
within  its  powers  to  seek  and  enter  into  an  agreement  for  their  sale ; 
it  was  a  step  consonant  with  settled  business  principles,  which  it  could 
not  prudently  avoid  taking,  and  at  the  same  time  be  faithful  to  the 
public  interests. 

No  statute  of  the  province  instructed  the  plaintiff  board  in  what 
manner  it  should  market  its  securities,  wherefore  it  was  at  liberty  to 
proceed  according  to  the  approved  practice,  which  it  in  fact  did  fol- 
low. There  can  be  no  question  but  that  the  negotiation  of  municipal 
bonds  is  a  proper  subject  of  contract.  ^  In  Griffith  v.  Burden,  35  Iowa, 
138,  the  court  (page  143)  says  of  municipal  bonds : 

"The  authority  to  sell  the  bonds  in  the  market  is  an  incident  attendant  upon 
and  growing  out  of  the  power  to  issue  them." 
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This  is  not  a  case  in  which  a  municipal  corporation  undertakes  to  ex- 
ercise its  legislative  powers  at  some  future  time  in  a  particular  way, 
as  defendant's  counsel  argue.  When  the  agreement  of  April  12-16 
was  concluded,  all  the  legislation  (by-law  16)  essential  to  the  proposed 
issue  had  been  had,  notice  for  poll  had  been  given,  authority  to  issue 
was  granted,  advertisement  for  tenders  was  had,  and  several  competi- 
tive bids  were  on  hand,  including  defendant's ;  there  remained  for  the 
board  but  to  accept  the  best  tender  and  to  execute  the  power  it  then 
possessed.  Thereafter,  as  to  it,  administration  only  was  the  line  of 
action.  It  is  entirely  clear  that  if  a  municipal  body,  at  this  stage,  lacks 
competency  to  contract  for  the  sale  of  its  proposed  issue,  but  must 
first  get  it  into  physical  existence,  the  market  therefor  might  be  nar- 
rowed, to  the  detriment  of  the  best  sale.  In  this  case  defendant  re- 
served the  right  to  determine  the  physical  characteristics  of  the  issue, 
evidently  according  to  that  privilege  an  element  of  value.  This  ques- 
tion seems  not  to  have  troubled  the  Chief  Justice  of  the  province  in 
trying,  at  about  the  time  the  parties  here  were  dealing  with  each  other, 
the  Case  of  Tanner,  considered  infra. 

[7]  Defense  4,  we  think,  is  not  well  taken,  when  we  compare  the 
statement  of  the  defense  with  the  reservation  the  defendant  made  of 
its  right  to  depend  upon  the  opinion  of  its  attorneys.  That  reserva- 
tion, again  quoting  it,  was  as  follows: 

"Prior  to  our  taking  up  and  paying  for  said  debentures,  you  are  to  furnish 
us  complete  transcripts  of  all  proceedings  lending  up  to  and  culminating  in 
the  issuance  of  said  debentures,  evidencing  their  legaUty  to  the  satisfaction 
of  our  attorneys.  Should  our  attorneys  deem  any  additional  by-law  neces- 
sary, you  are  to  pass  same." 

The  evidence  shows  that  plaintiff  did  everything  required  of  it  un- 
der this  provision  of  defendant's  proposal.  That  called  for  action  by 
defendant's  attorney  after,  and  as  a  result  of,  examination  of  the 
transcripts  of  all  the  proceedings  affecting  the  issue;  and  it  is  fur- 
ther limited  in  its  effect  by  the  provision  3iat  plaintiff  should  perfect 
its  record  of  proceedings  by  the  passing  of  any  additional  by-law  deem- 
ed by  defendant's  attorneys  to  be  necessary.  The  correlative  of  this 
provision  clearly  is  that  counsel  for  the  defendant,  after  being  afford- 
ed a  scrutiny  of  the  proceedings  already  had,  should  be  diligent  in 
suggesting  necessary  corrections  and  additions;  otherwise,  refusal  to 
approve  after  plaintiff  had  adopted  defendant's  suggestions,  and  after 
conditions  had  been  reached  which  were  existent  when  this  issue  was 
rejected  by  defendant,  ought  not  to  be  respected.  We  deem  it  clear 
that  this  provision  in  defendant's  proposal  should  be  construed  as  in- 
tended to  further  the  issue  of  the  debentures  and  the  interests  of  both 
parties  therein,  and  not  to  afford  the  defendant  a  final  loophole  of  es- 
cape from  its  obligation  after  plaintiff  had  met  all  of  its  demands. 

But  we  may  go  farther  than  this.  We  find  in  this  record  an  approv- 
al of  this  issue  by  the  defendant  under  this  very  reservation.  When, 
July  22,  was  first  voiced  a  dissatisfaction  with  the  agreement,  culminat- 
ing in  a  rejection  of  the  issue  three  weeks  later,  defendant  knew,  and 
had  known  for  three  months,  everything  which  is  now  said  to  affect 
the  validity  of  the  issue.    Indeed,  with  the  single  exception  of  the  fail- 
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ure  to  notice  by-law  17  for  a  poll,  all  the  matters  now  alleged  as  af- 
fecting invalidity  were  taken  by  the  board  at  defendant's  instance,  or 
happened  under  its  supervising.  With  the  transcripts  of  all  the  pro- 
ceedings of  the  board  before  it,  and  having  submitted  the  same  to  the 
scrutiny  of  its  counsel,  defendant  itself  prepared  the  debentures,  and 
sent  them  to  plaintiff  for  execution,  without  a  word  of  criticism  re- 
specting the  state  of  the  record.  In  its  letter  of  April  22,  acknowledg- 
ing receipt  of  transcripts  of  proceedings,  defendant  said: 

"We  will  turn  same  over  to  our  attorneys  and  promptly  advise  you  as  to  the 
result  of  their  examination." 

The  sending  of  the  blanks  for  executipn,  and  at  the  same  time  of- 
fering no  criticism  of  the  record,  was  tantamount  to  an  approval,  and 
opportunity  thereafter  to  disapprove  on  grounds  then  in  evidence  be- 
came exhausted.  It  cannot  be  that  the  right  to  reject  remained  should 
defendant  repent  its  tender.  The  cases  cited  by  the  defense  (U.  S. 
Trust  Co.  V.  Guthrie  Center  [Iowa]  165  N.  W.  188;  Thurman  v.  City 
of  Omaha,  64  Neb.  490,  90  N.  W.  253)  are  not  in  point,  because  of 
the  active  participation,  in  the  instant  case,  of  defendant  in  the  produc- 
tion of  the  debentures.  In  the  Iowa  case,  supra,  a  very  late  deciision, 
in  which  authorities  are  extensively  reviewed,  it  is  held  that  the  re- 
fusal must  be  reasonable,  even  if  on  mistaken  grounds — its  good  faith 
obvious.  We  know  of  no  authority  to  the  point  that  such  a  reserva- 
tion as  this  is  effectively  used,  when  its  exercise  is  attempted  on  the 
ground  that  the  party's  own  handiwork  in  the  result  has  produced 
theoretical  defects. 

Defense  numbered  above  5  has  already  been  fully  considered  in  our 
conclusion  that  by-law  17  was  mere  surplusage. 

Defense  No.  6,  has,  in  our  judgment,  but  a  color  of  strength.  If 
there  had,  indeed,  been  a  substantial  misrepresentation  of  fact,  such  a 
defense,  of  course,  would  be  subject  to  serious  consideration,  if  made 
at  the  right  time.  Here,  however,  we  are  unable  to  find  any  such  mis- 
representation, and  we  do  this  without  determining  the  issue  of  ve- 
racity between  Mr.  Mann,  the  representative  of  the  defendant,  on  the 
one  side,  and  the  several  officers  and  members  of  the  board,  on  the 
other,  speaking  to  the  same  subject.  The  subject-matter  of  their  al- 
leged statements  was  the  extent  of  the  district  and  the  amount  of  land 
to  be  assessed  for  school  purposes.  It  is  quite  evident  that,  if  there 
was  any  misunderstanding  at  all  upon  the  question,  it  was  due  to  the 
fact  that  the  school  officers  spoke  with  a  knowledge  of  the  law  of  the 
province  on  these  matters,  and  Mr.  Mann  heard  in  actual,  probably, 
but  certainly  not  in  legal,  ignorance  thereof. 

Substantially  all  that  is  claimed  by  defendant  by  way  of  misrepre- 
sentation was  that  the  school  officers  stated  to  Mr.  Mann  that  the  lim- 
its of  the  district  were  the  same  as  the  city,  and  that  all  the  lands  in 
the  district  were  subject  to  taxation  for  school  purposes.  These  state- 
ments, interpreted  in  the  light  of  the  laws  to  whieh  we  have  already 
referred,  were  literally  true.  The  district  had  the  same  limits  as  the 
city,  but  the  law  provided  for  the  anomaly  of  two  districts  having  the 
same  boundaries.    The  school  officers  had  the  right  to  assume  that  one 
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there  for  the  purpose  of  buying  debentures  understood  the  laws  per- 
taining to  such  obligations.  These  alleged  statements  are  readily  seen 
to  relate  themselves  exclusively  to  the  laws  when  we  consider  them  to 
be,  as  they  are,  but  opinions  as  to  the  way  in  which  the  laws  affect 
property  within  the  geographical  lines  of  the  district.  At  the  very 
best  for  defendant,  the  statements  direct  a  scrutiny  of  the  law  as  the 
only  criterion  of  their  credibility. 

Together  with  the  alleged  statements  to  Mr.  Mann,  the  officers  of 
the  board  exhibited  a  doamient,  known  as  "Information,  re  Sale  of 
Debentures,"  containing  statistics  relating  to  the  extent  of  the  district 
and  the  amount  of  taxable  property,  with  other  pertinent  information. 
This  statement  has,  indeed,  an  ambiguity  in  it,  which  is  resolvable, 
however,  when  read  in  the  light  of  the  law,  or,  at  the  least,  its  terms 
are  sufficient  to  excite  inquiry  to  one  heeding  the  law.  The  area  of 
the  district  is  given  therein  as  "7,850  acres,  same  as  city  of.  Regina." 
In  the  same  statement,  however,  the  city's  net  assessment  is  given  as 
$54,966,142,  and  that  of  the  district  (having  the  same  area})  at  $50,- 
711,054.  School  rates  are  based  upon  the  municipal  assessment,  and 
the  collection  is  done  by  the  city  officials  (section  89,  chapter  101,  Ex-- 
hibit  3J),  and,  "subject  to  the  School  Act"  (thus  referring  the  inquirer 
to  the  sections  which  provide  for  separate  schools),  the  property  lia- 
ble to  be  taxed  for  school  purposes  shall  be  that  under  taxation  for 
municipal  purposes  (section  90,  chapter  101).  To  one,  then,  with 
kno\Vledge  of  the  pertinent  laws,  the  ambiguities  of  this  statement  dis- 
appear— ^the  public  school  district  has  a  tax  roll  of  $4,255,088  less  than 
that  of  the  city,  because  there  is  a  separate  district  in  the  same  area. 
This  document  must  be  construed  as  a  whole;  so  construed,  it  does 
not  misrepresent.  The  authorities  offered  as  typical  cases  of  misrep- 
resentation of  fact  justifying  rescission  (Long  v.  Athol,  196  Mass.  497, 
82  N.  E.  665, 17  L.  R.  A.  [N.  S.]  96,  and  McManus  v.  Philadelphia,  211 
Pa.  394,  60  Atl.  1001)  present  facts  so  at  variance  in  character  with 
those  before  us  as  to  be  of  no  persuasion  to  an  opinion  contrary  to  the 
above. 

[8]  It  is  the  first  two  defenses  which  are  most  extensively  argued. 
At  great  length  both  sides,  searching  ancient  authorities,  discuss  the 
necessity  for  a  corporate  seal  in  the  contract  between  plaintiff  and  de- 
fendant, and  earnestly  are  argued  the  features  of  the  so-called  con- 
tract which,  defendant  claims,  demanded  ultra  vires  acts  of  the  plain- 
tiff. What  counsel  on  both  sides  mean  by  the  contract  here  is  the 
written  proposition  of  defendant,  which  we  have  quoted  in  the  state- 
ment of  the  case,  followed  by  the  resolution  of  the  board  accepting  the 
same,  which  latter,  defendant  claims,  should  have  been  sealed  of  rec- 
ord to  be  valid.  The  question  of  necessity  for  a  seal  is  important  only 
in  the  view  which  may  be  taken  that  the  ultra  vires  terms  may  be  elim- 
inated, leaving  a  complete  agreement  within  the  power  of  the  dis- 
trict to  make.  It  seeips,  therefore,  advisable  to  notice  it,  considering 
the  value  attached  to  it  by  counsel  on  both  sides. 

Passing  upon  the  question,  we  reach  the  conclusion  that,  at  com- 
mon law,  a  seal  was  not  necessary  in  such  a  situation  as  here.  The 
corporation,  by  the  statute,  consisted  of  the  five  trustees  only;    the 
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unsealed  resolution  was  formally  recorded  as  the  act  of  the  corporation 
in  session,  and  we  do  not  think  that  to  have  impressed  a  seal  upon  the 
record  page  would  have  added  to  the  force  thereof  as  binding  the  cor- 
poration to  the  act  there  engrossed.  A  by-law  must  be  sealed,  because 
the  statute  (106)  says  so;  but  nowhere  else  is  it  required  that  any 
other  record  page  be  sealed  as  a  formality  of  official  action.  Section 
88  says: 

"No  act  Of  proceeding  of  any  board  shaU  be  deemed  vaUd  or  binding  on  any 
party  which  Is  not  adopted  at  a  regular  or  special  meeting  at  which  a  quorum 
of  the  board  Is  present" 

Unless  the  converse,  that  any  act  or  proceeding  adopted  at  a  prefer 
meeting  (within  the  corporate  power  to  do,  of  course)  is  "valid  or 
binding,"  is  an  interpretation  in  derogation  of  the  common  law  in 
force  in  .Saskatchewan,  and  hence  to  be  seriously  questioned,  that 
would  seem  to  be  a  necessary  corollary.  As  far  back  as  1  Anne,  Chief 
Justice  Holt  said  (Mayor  of  Thetf ord's  Case,  1  Salk.  192) : 

"That  though  a  corporation  cannot  do  an  act  In  pals  without  their  common 
seal,  yet  they  may  do  an  act  upon  record." 

And  the  reporter  says  that  this  conclusion  was  reached  "after  search 
of  precedents  which  were  found  both  ways,"  a  situation  which  two 
centuries  of  adjudication  has  pot  relieved.  The  discussions  of  Mr. 
Justice  Gw3mne  and  Mr.  Justice  Patterson,  in  deciding  Bernardin  v. 
Municipality  of  North  DufFerin,  19  Canada  Supreme  Court,  581,  we 
think,  clarify  the  question  as  applied  to  the  instant  facts.  The  authori- 
ties upon  which  both  sides  here  mainly  rely  are  there  considered  and 
compared,  to  the  result,  we  think,  of  justifying  the  conclusion  that, 
except  as  particularly  demanded  in  case  of  a  by-law,  intra  vires  acts 
of  record,  taken  regularly  at  a  proper  meeting  of  the  board  in  ques- 
tion, need  not  be  sealed.  It  seems  very  clear  that  the  English  and 
Canadian  decisions  brought  to  our  attention,  when  analyzed  respect- 
ing their  individual  circumstances,  justify  the  language  of  Mr.  Justice 
Story  in  Bank  v.  Dandridge,  12  Wheat.  64-68,  6  L.  Ed.  552,  that  the 
common-law  doctrine  that  a  seal  is  necessary  to  evidence  acts  of  a 
corporation  aggregate  is  "inapplicable  to  acts  and  votes  passed  by  such 
corporations  at  corporate  meetings." 

The  consideration  given  to  the  apparently  conflicting  authorities  by 
the  two  justices  in  the  Bernardin  Case  establishes  that  the  classifica- 
tion of  the  exceptions  to  the  rigid  common-law  rule,  employed  by  the 
text-writers,  such  as  Anson,  is  much  too  inelastic  and  restricted.  The 
language  used  by  Mr.  Justice  Gwynne,  on  pages  591  and  592  of  the 
Bernardin  Case,  becomes  all  the  more  persuasive  to  the  conclusion  we 
reach  here,  when  the  diflFerence  between  the  North  Dufferin  and  plain- 
tiff corporations  is  understood.  In  the  case  of  the  municipality  of 
North  Dufferin,  it  was  all  the  inhabitants  who  constituted  the  body 
corporate,  whose  authority  is  committed,  in  exercise,  to  a  representa- 
tive body  (the  council)  for  convenience.  In  the  instant  case,  the  very 
individuals  who  acted  of  record  on  April  16  are  the  corporation,  not 
the  ratepayers  of  the  district. 
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While  we  have  not  passed  unnoticed  the  numerous  authorities  cited 
on  this  question,  it  is  impossible  to  consider  them  all.  It  is  sufficient 
here  to  point  out  criteria  which  differentiate  from  the  case  at  bar  cer- 
tain of  them  which  superficially  seem  important.  Thus  Manning  v. 
Winnipeg,  21  Manitoba,  203,  turns  on  the  fact  that,  by  charter,  the 
city  council  could  act  in  the  premises  only  by  by-law  which  should  be 
sealed,  and  the  same  limitation  marked  the  municipal  law  of  Ontario, 
which  affected  the  decision  in  Leslie  v.  Township  of  Malahide,  15  On- 
tario, 4.  In  the  former  case  on  appeal,  Mr.  Chief  Justice  Howell  dis- 
tinguishes Bemardin  v.  Municipality  of  North  Dufferin,  supra,  on  this 
precise  point,  and  directs  attention  to  the  divergence  in  facts  in  this 
respect  between  that  case  and  a  subsequent  decision  of  the  same  court 
(Waterous  v.  Palmerston,  21  Canada  Supreme  Court,  556).  In  the 
case  at  bar  no  such  imperative  legislation  exists. 

We  therefore  see  no  objection  in  the  common  law  to  construing  sec- 
tion 88  as  sustaining  the  validity  of  a  contract  closed  of  record  with- 
out seal,  as  here.  Whether  or  not  that  part  of  the  opinion  of  Mr. 
Chief  Justice  Wetmore  in  Brandon  Construction  Co.  v.  Saskatoon 
School  Board,  5  Saskatchewan,  250,  which  is  to  the  same  effect,  is 
mere  obiter,  as  claimed  by  defendant,  upon  which  we  entertain  no, 
judgment,  it  seems  to  us  to  very  clearly  state  the  local  law,  with  which 
the  learned  justice  is,  of  course,  the  more  familiar. 

[9]  We  think,  however,  if  the  provision  for  payment  of  the  deben- 
tures in  money  of  the  United  States  is  to  be  regarded  as  a  vital  part 
of  the  contract,  the  latter  bound  neither  party,  sealed  or  otherwise. 
This  was  something  which  plaintiff  could  not  lawfully  agree  to.  Sec- 
tion 127,  as  we  have  seen,  prescribes  three  alternative  forms  of  pro- 
posed debentures,  one  of  which,  "or  to  the  like  effect,"  must  be  fol- 
lowed. The  first  two  provide  that  the  repayment  shall  be  "in  lawful 
money  of  Canada."  The  third  form,  which  is  the  one  the  parties  of 
necessity  had  in  mind  to,  and  did,  follow,  allows  an  alternative  money 
in  the  shape  of  "pounds  sterling."  The  fact  that  one  alternative,  only, 
to  money  of  Canada,  is  specified,  excludes  the  thought  that  any  other 
was  within  the  power  of  the  board  to  agree  to.  It  is  notorious  that 
rates  of  exchange  between  foreign  countries  fluctuate,  so  that  there  is 
no  assurance  that,  even  in  two  having  the  same  standard  of  value,  as 
well  as  the  same  denominations,  the  money  of  one  may  at  any  time 
be  the  equivalent  in  substantial  value  to  that  of  the  other;  and  we 
are  decidedly  of  the  opinion  that  the  issue  of  debentures  payable  in 
the  money  of  the  United  States  is  not  a  substantial  compliance  with 
the  law  requiring  them  to  be  made  payable  either  in  that  of  Canada  or 
in  pounds  sterling.  But  the  circumstances  here  constrain  the  court  to 
hold  that  the  provision  in  question  does  not  avoid  the  contract  as  a 
whole.  In  Railroad  Co.  v.  McCarthy,  supra,  the  court  says  (page  267 
of  96U..S.  [24  L.  Ed.  693]): 

"The  doctrine  of  ultra  vires,  when  invoked  ♦  ♦  ♦ .  should  not  be  allowed 
to  prevail  when  it  would  defeat  the  ends  of  justice  or  work  a  legal  wrong." 

And  in  111.  Tr.  &  Sav.  Bank  v.  Arkansas  City  (8  C.  C.  A.)  76  Fed. 
271,  22  C.  C.  A.  171,  34  L.  R.  A.  518,  it  is  said,  in  a  syllabus  by  the 
court: 
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*'When  a  divisible  part  of  a  contract  is  ultra  vires,  but  that  part  is  neither 
malum  in  se  nor  malum  prohibitum,  the  remainder  of  the  contract  may  oe 
enforced,  unless  it  appears  from  a  consideration  of  the  entire  agreement  tliat 
it  would  not  have  been  made  independently  of  the  part  which  is  void." 

Here  the  parties  put  a  construction  upon  their  agreement  which 
abandoned  the  ultra  vires  provision,  thereby  enabling  us  to  say  that 
that  condition  was  not,  in  fact,  an  indivisible  one.  Of  course  it  was 
not  intrinsically  illegal,  nor  may  it  be  said  that  it  was  malum  prohibi- 
tum ;  it  was  simply  ultra  vires — ^not  specifically  prohibited.  We  are 
therefore  justified  to  treat  the  agreement  or  contract  as  if  this  clause 
were  not  in  it.  Chicago  v.  Sheldon,  9  Wail.  50,  54,  19  L.  Ed.  594 ;  Top- 
liff  v.  Topliff,  122  U.  S.  121,  131,  7  Sup.  Ct.  1057,  30  L.  Ed.  1110. 

[10]  But,  even  if  we  say  that  the  agreement  was  void,  still  we  think 
such  a  compact  is  capable  of  initiating  mutual  responsibilities  upon  the 
parties  thereto  which  may  become  binding,  as  if  by  valid  contract,  as 
the  parties  separately  proceed  under  it  by  way  of  execution  and  their 
procedure  tends  to  and  eventuates  in  a  legal  result,  and,  further,  if 
each,  in  the  process  of  execution,  parts  to  the  other  with  what  is  equiv- 
alent to  consideration,  i.  e.,  in  the  dealings  they  have  with  each  other 
respecting  the  matter,  each  has  become  under  obligation  to  the  other, 
or  has  parted  with  something  because  of  the  other.  Any  corporation, 
municipal  or  otherwise,  may  become  bound  by  ratification,  adoption, 
or  acquiescence  upon  a  contract,  express  or  implied,  which  it  might 
otherwise  disavow,  provided  it  is  a  compact  into  which  its  corporate 
powers  permit  it  to  enter.  It  is  bound,  in  this  respect,  by  the  same 
considerations  affecting  individuals.  This  is  the  principle  of  the  cele- 
brated case  of  Curtis  et  al,  v.  Leavitt,  15  N.  Y.  9,  and  the  numerous 
cases  cited  amply  support  the  text  of  Brice,  Ultra  Vires,  chapter  IV, 
section  220,  and  chapter  VII,  and  of  28  Cyc,  675,  676.  See  City  of 
Findlay  v.  Pertz  (6  C.  C.  A.)  66  Fed.  427,  13  C.  C.  A.  559,  29  L.  R.  A. 
188;  First  Nat.  Bank  of  Red  Oak  v.  City  of  Emmetsburg,  157  Iowa, 
555,  138  N.  W.  451,  and  notes  thereto  in  L.  R.  A.  191 5A,  990;  Weil  et 
al.  V.  Newbern,  126  Tenn.  223,  148  S.  W.  680,  Ann.  Cas.  1913E,  25, 
and  notes  thereto  in  L.  R.  A.  191 5A,  1023;  Frank  v.  Board  of  Edu- 
cation of  Jersey  City,  90  N.  J.  Law,  273,  100  Atl.  211,  L.  R.  A.  1917D, 
206.  This  principle  is  involved  in  much  of  the  argument  in  the  deci- 
sions under  the  common  law  discussed  in  Bernardin  v.  Municipality  of 
North  Dufferin,  supra,  which  find  the  special  circumstances  to  avoid 
the  common-law  rule  respecting  the  necessity  for  a  seal.   » 

It  is  a  well-settled  doctrine,  of  long  standing,  that  corporations  may 
be  bound  by  implied  contracts,  to  be  deduced  from  authorized  corpo- 
rate acts,  or  even  from  parol  acts  of  its  officers,  if  not  restricted  by 
statute  or  charter,  or  if,  properly  executed,  they  would  have  been  with- 
in specific  or  implied  powers.  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299,  3  L.  Ed.  351;  Maher  v.  City  of  Chicago,  38.  111.  266; 
Peterson  v.  Mayor,  etc.,  of  New  York,  17  N.  Y.  449,  453 ;  28  Cyc.  666, 
667,  and  cases  cited;  Bernardin  v.  Municipality  of  North  DuflFerin, 
supra. 

Upon  these  premises  it  seems  incontestable  that  both  plaintiff  and 
defendant  were  bound  in  contractual  implications  respecting  this  is- 
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sue  of  debentures  at  the  time  when  defendant  signified  its  intention 
not  to  take  it.  What  was  the  situation  at  this  time  ?  The  defendant, 
relying  upon  the  conduct  of  the  board,  had  gone  to  substantial  ex- 
pense to  prepare  the  debentures ;  had  employed  its  energies  towards 
finding  a  market  therefor;  had  incurred  substantial  preliminary  ex- 
penses, which  were  justified  by  its  allowable  confidence  that  the  plain- 
tiff would  meet  its  obligations;  had  retained  counsel  to  pass  upon 
plaintiff's  obligations.  All  of  these  outlays  and  inconveniences  were 
factors  of  substantial  damages  it  would  sustain,  should  plaintiff  final- 
ly refuse  it  the  securities,  and  they  were  likewise  substantial  incidents 
binding  upon  plaintiff  by  way  of  executing  a  contract  of  which  they 
were  implications.  On  the  other  hand,  the  board  had  incurred  ex- 
pense in  advertising  for  tenders,  which  was  uselessly  made,  if  it  could 
not  hold  defendant  to  its  proposition,  for  undoubtedly  other  tenders 
made  in  competition  with  defendant's  were  not  available  for  the 
board's  reconsideration.  The  latter,  also,  by  way  of  executing  the 
agreement,  had  met  every  demand  made  upon  it  by  the  defendant, 
even,  in  response  to  exigencies  urged  by  defendant,  going  to  the  trou- 
ble of  sending  its  officer  to  another  province  to  get  the  minister's 
counter  signature,  and  thus  to  anticipate,  for  defendant's  benefit,  the 
date  of  delivery  of  the  fiirst  $100,000.  Finally,  it  had  executed,  ready 
to  deliver,  securities  which  met  the  defendant's  approval,  and  which 
were  valid  and  indefeasible  obligations  of  the  district. 

Pending  the  taking  of  these  steps  it  had  taken  advantage  of  a  law, 
knowledge  of  which  concluded  the  defendant,  and  had  entered  into 
obligations  requiring  the  expenditure  of  the  money  which  these  se- 
curities were  to  bring  into  its  treasury.  Failure  to  negotiate  the  de- 
bentures involved  it  in  serious  embarrassment,  which  only  the  de- 
fault of  the  defendant  brought  about.  These  matters  involved  de- 
fendant in  responsibility  to  plaintiff.  If  the  contract  of  April  16  had 
avoided  every  technical  criticism  urged  against  it,  i.  e.,  if  it  had  been 
sealed  and  had  contained  no  terms  and  conditions  which  were  beyond 
the  corporate  powers  of  the  plaintiff,  everything  done  between  its  date 
and  the  date  of  defendant's  repudiation,  by  either  defendant  or  plain- 
tiff, was  consistent  therewith,  and  was  an  act  pertinent  to  the  exe- 
cution thfereof,  wherefore  the  implied  contract  was  precisely  on  valid 
lines.  On  the  principle  of  the  decisions  in  Township  of  King  v. 
Beamish,  36  Q.  L.  R.  325,  Marshall  v.  Queensborough,  1  Simons  & 
Stuart,  523,  Paterson  v.  Railway  Co.,  17  Grant,  521,  and  others  of 
the  same  class,  it  is  very  difficult  to  see  why  mutuality  has  not  here 
obtained,  justifying  relief  at  law,  as  in  controversies  of  the  character 
cited  specific  performance  was  enforced  because  of  the  inadequacy 
of  the  law. 

We  very  much  doubt,  and  are  prepared  to  decide  adversely,  if  nec- 
essary, to  a  decision  in  this  case,  whether  defendant  is  competent 
to  urge  these  alleged  ultra  vires  conditions  at  this  time.  The  analogy 
is  compelling  between  this  situation  and  that  in  State  ex  rel.  v.  Mas- 
tin,  103  Mo.  508,  15  S.  W.  529,  where  it  is  held  that  a  property  own- 
er, who  assisted  in  instituting  proceedings  for  the  issue  of  local  pub- 
lic obligations,  and  whose  lands  are  being  levied  upon  to  secure  their 
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ratable  proportion  of  the  debt  thereby  created,  may  not  plead  that 
the  adventure  in  which  he  had  a  part  was  ultra  vires. 

[11]  Only  because  of  the  able  and  elaborate  arguments  in  this  case 
have  we  extended  this  opinion  to  all  the  foregoing  matters.  We  think 
that  all  defendant's  misgivings  concerning  the  validity  of  the  issue 
were  groundless,  in  view  of  tho  terms  of  sections  127  and  129.  These 
fears  must  dissipate  against  the  countersigning  of  the  minister.  When 
that  is  done,  the  obligations  become  "sufficient  to  bind  the  district  and 
create  a  charge  or  lien  against  all  school  property  or  rates,"  for  such 
counter  signature  "shall  be  conclusive  evidence  that  the  district  has 
been  legally  constituted  and  that  all  the  formalities  in  respect  to  such 
loan  and  the  issue  of  such  debentures  shall  be  thereby  conclusively 
established,  and  its  validity  shall  not  be  questionable  by  any  court 
in  Saskatchewan,  but  the  same  shall,  to  the  extent  of  tiie  revenues 
of  the  district  issuing  the  same,  be  of  good  and  indefeasible  security 
in  the  hands  of  any  bona  fide  holder  thereof."  While  ordinarily  a 
bona  fide  holder  is  one  who  purchases  in  good  faith  without  notice 
of  alleged  infirmities,  that  is  not  necessarily  the  only  definition!  The 
qualification  of  bona  fides  may  be  used  only  in  the  sense  that  fraud 
is  not  present  in  the  transaction  under  consideration. 

In  O'Connor  v.  Gertgens,  .85  Minn.  481,  485,  89  N.  W.  871,  it  is 
said,  in  a  syllabus  prepared  by  the  court,  amplified  in  the  opinion  by 
consideration  of  the  authorities,  that : 

**The  expression  *bona  fide  purchaser*  is  oftentimes  used  ambiguously,  and 
is  construed  in  yarioos  ways.  The  context  must  be  examined,  and  the  ex- 
pression considered  with  reference  to  its  use  and  the  connection  in  which  it 
is  found.  It  may  mean  without  fraud  or  deception.  It  may  mean  without  no- 
tice of  others'  rights.  It  sometimes  signifies  honesty  of  purpose,  as  distin- 
guished from  bad  faith.  To  be  a  bona  fide  purchaser  may,  under  some  cir- 
cumstances, require  the  payment  of  the  consideration  or  purchase  price,  but 
not  always.  In  the  statute  in  question  the  term  'bona  fide'  was  used  as  the 
opposite  of  'mala  fide.' " 

Either  the  qualification  "bona  fide"  in  section  129  has  that  restrict- 
ed sense,  or  we  must  think  the  provision  in  question  to  be  a  piece  of 
superfluous  legislation,  for  in  Canada,  as  in  the  United  States,  the 
principle  has  long  held  that  one  is  protected  who  purchases  in  good 
faith,  without  notice,  from  one  who  is  aware  of  infirmities  preceding 
execution,  public  securities  which  are  regular  and  lawful  on  their  face. 
Webb  V.  Commissioners  of  Heme  Bay,  L.  R.  5  Q.  B.  642.  Before  the 
act  was  passed,  it  was  for  the  first  purchaser  of  debentures  to  ascer- 
tain all  facts  pertinent  to  their  validity.  The  legislation,  however, 
seems  intended  to  change  the  law  by  making  the  countersigning  close 
the  door  to  investigation  of  the  antecedent  situation  and  to  establish 
the  force  of  the  issue  as  a  lien.  This  statutory  provision,  to  justify 
its  enactment  at  all,  appears  to  necessitate  the  construction  of  the 
term  "bona  fide  holder"  to  mean  one  who  then  deals  in  good  faith  with 
the  issuing  body;  i.  e.,  a  first  purchaser  who  is  free  from  actual 
fraud  and  who  pays  value.  More  than  40  years  ago,  one  of  the  ablest 
courts  of  one  of  the  middle  western  states  (Grifiith  v.  Burden,  35 
Iowa,  138,  143)  noted  the  steady  tendency  to  strip  from  municipal 
securities  the  impedimenta  of  the  law  merchant,  that  the  public  inter- 
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est  might  be  better  served  in  their  marketing.  The  legislation  before 
us  is  capable  of  construction  in  line  of  that  beneficent  tendency  of  the 
law ;  otherwise,  it  has  little  function.  We  are  constrained  to  give  it 
a  construction,  if  reasonably  possible,  which  will  magnify  its  useful- 
ness. 

If  there  is  any  difference  in  principle  respecting  the  accrual  of  mu- 
tuality between  the  case  of  an  accepted  tender  for  the  purchase  of  pub- 
lic securities  and  that  of  a  common  subscription,  the  favor,  we  think, 
would  be  with  the  former.  In  the  case  of  a  subscription,  it  is  settled 
that  substantial  effort  or  expenditure  in  reliance  thereon  to  further  the 
object  thereof  will  convert  the  gratuitous  promise  into  a  binding  con- 
tract. 37  Cyc.  486;  Sargent  v.  Nicholson,  25  Manitoba,  638.  It  can 
hardly  be  said  that  a  formal  tender  in  response  to  a  public  call  offer- 
ing public  securities  is  ever  a  gratuitous  promise;  but,  even  so,  the 
authorities  just  cited  would  bring  defendant  to  court  under  circum- 
stances as  here. 

This  construction,  we  think,  is  consistent  with  that  of  analogous 
Saskatchewan  statutes,  207  and  208  of  the  City  Act,  by  Chief  Justice 
Haultain  in  the  trial  of  Canadian  Agency,  Limited,  v.  Tanner,  6 
Saskatchewan  Reports,  152,  161,  in  which  the  defendant  was  held  to 
pay  for  city  stock  for  which  he  had  subscribed,  and  which  had  been 
approved  by  the  minister  of  municipal  affairs.  Tanner's  defence  that 
there  were  infirmities  antecedent  to  the  minister's  indorsement  was 
held  unavailable.  Other  cases  cited  (Harper  v.  Township  of  East 
Flamboro,  32  O.  L.  R.  490;  Village  of  Georgetown  v.  Stinson,  23 
Ontario  Reports,  33)  indicate  general  Canadian  approval  of  legisla- 
tion of  this  character. 

We  hold,  therefore,  that  defendant  was  not  justified,  for  anything 
shown  upon  this  record,  in  its  refusal  to  take  the  balance  of  this  issue, 
and  that  there  accrued  to  plaintiff,  through  its  refusal,  a  right  of  ac- 
tion in  damages. 

[12]  What  should  be  the  measure  of  damages?  It  is  argued  for 
defendant  that,  at  the  worst,  damages  would  be  nominal,  on  the  theory 
that  there  is  here  but  a  breach  of  an  agreement  to  loan  money,  and  we 
are  referred  to  Western  Wagon  Co.  v.  Welch,  L.  R.  Chancery,  1892, 
271,  and  Larios  v.  Bonany  y  Gurety,  Privy  Council  Appeals,  5  L.  R. 
346.  Our  reading  of  these  decisions  fails  to  suggest  much  weight  to 
the  point  as  it  is  sought  to  apply  it  here.  The  latter  case,  particular- 
ly, is  authority  to  the  proposition  that,  even  where  the  contract  is 
merely  to  extend  credit  or  to  loan  money,  substantial  damages  may  be 
recoverable,  if  substantial  loss  accrues  to  the  obligor  through  reason- 
able reliance  upon  it.  But,  it  seems  to  this  court,  an  accepted  offer 
to  buy  public  securities,  made  in  response  to  a  public  advertisement 
for  tenders,  is  something  more  than  an  agreement  to  loan  money ;  that 
it  becomes  a  sale  of  negotiable  paper,  which  differs  from  ordinary 
paper,  in  that  it  has  many  of  the  characteristics  of  chattels.  Griffith 
V.  Burden,  supra. 

We  think  it  would  be  mischievous  to  hold  that,  until  substantial 
progress  was  made  by  way  of  execution,  such  a  contract  was  merely 
a  naked  pact.    Public  policy  suggests  insuperable  defects  in  such  a 
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doctrine.  So  far  as  we  know,  the  exaction  of  a  deposit  guaranty  by 
bidders  has  never  been  questioned,  and  in  no  case,  so  far  as  we  know, 
involving  a  deposit  of  that  character,  has  there  been  an  attempt  to 
so  belittle  the  fundamental  agreement.  The  right  to  exact  a  deposit 
has  been  upheld,  because  the  right  to  actual  damages  is  recognized. 
The  dearth  of  authorities  suggests  that  the  point  made  by  defendant's 
counsel  is  unusual.  We  are  aware  of  but  one.  City  of  Junction  City 
V.  Bank,  96  Kan.  407,  153  Pac.  28.  The  syllabus  is  by  the  court, 
paragraph  5  reading: 

"Where  a  city  oBers  Its  paving  bonds  for  sale  and  the  successful  and  ac- 
cepted bidder  repudiates  its  contract  of  purchase,  the  city  may  recover  from 
such  bidder  compensatory  damages,  even  if  these  exceed  the  sum  which  the 
bidder  puts  up  as  a  pledge  of  good  faith  accompanying  the  bid." 

This  case  is  not  very  fully  reported,  and  the  same  justice  writing 
the  majority  opinion  indulges  in  a  written  dissent ;  but  upon  the  pre- 
cise question  in  the  paragraph  above  quoted  the  court  is  unanimous. 
In  the  body  of  the  majority  opinion  the  court  says  of  the  deposit: 

"The  purpose  of  a  certified  check  to  accompany  a  bid  is  well  known.  It  was 
a  pledge  of  good  faith,  and  to  guarantee  a  recoupment  or  partial  recoupment 
for  any  contingent  loss  to  the  vendor  If  the  contract  was  broken  by  the  vendee." 

Recovery  in  this  Kansas  case  was  ordered,  allowing  the  city  damages 
for  the  difference  between  the  bid  and  the  price  obtained  on  a  resale, 
with  a  recovery  of  the  excess  of  damages  beyond  the  amount  of  the 
check. 

Whatever  view  may  be  taken  of  the  April  agreement,  i.  e.,  wheth- 
er it  is  a  mere  subscription,  or  a  promise  to  loan  money,  or  a  contract 
void  because  ultra  vires,  the  measure  of  recovery,  under  the  circum- 
stances here,  should  be  the  difference  between  the  bid  price  of  $400,- 
000  of  the  securities  and  the  price  obtained  on  resale,  as  it  would  be 
if  the  agreement  is  held  to  be  a  binding  contract.  If  we  must  assume 
that  the  actionable  contract  between  the  parties  is  to  be  implied,  one 
of  the  terms  necessarily  found  is  the  agreement  to  pay  95  per  cent, 
of  par  and  accrued  interest,  because  it  is  inevitable  that  all  the  deal- 
ings between  the  parties  from  April  12  to  August  15  were  on  that 
basis. 

We  come  now  to  consider  the  effect  on  the  damages  of  defendant's 
subsequent  offer  of  92  per  cent,  of  par.  In  this  connection  it  is  to  be 
recalled  that  in  its  letter  of  August  15  defendant  specifically  extended 
the  privilege  to  plaintiff  to  seek  another  market  for  the  balance  of  the 
issue,  and  there  is  no  evidence  here  tending  to  show  that  diligence 
and  good  faith  were  not  exercised  in  the  sale  at  90,  nor  that  the  price 
was  inadequate.  This  sale,  then,  would  fix  plaintiff's  damages  at 
the  difference  between  90  and  95  on  $400,000,  or  $20,000,  with  inter- 
est, and  we  do  not  think  that  defendant's  bid  to  pay  92,  made  pend- 
ing the  sale  to  a  third  party  at  90,  affects  the  situation.  For  the  plain- 
tiff to  have  accepted  that  bid  meant  an  abandonment  of  its  right  of 
action  against  the  defendant  because  of  the  latter's  failure  to  ta^e  the 
issue  at  95,  for  defendant  extended  a  new  bid  on  the  theory  that  it 
was  absolved  from  its  obligations  under  the  old  tender.  Besides, 
at  the  time  defendant's  new  bid  came  in,  plaintiff  had  undoubtedly 
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entered  into  obligations  with  the  final  purchaser,  which  were  capable 
of  giving  it  much  embarrassment. 

We  find,  therefore,  for  the  plaintiff,  with  damages  and  interest 
as  prayed  for. 


BANNING  V.  PENROSE. 

(DlBtrlct  Court,  N.  D.  Georgia,  N.  D.    January  13,  1919.) 

U  AoENS  ^=968 — ^Natubauzation — Oompliancb  wrrH  Statxtte. 

Where  a  native  of  Germany,  as  shown  hy  the  record  of  his  naturaliza- 
tion, renounced  allegiance  to  every  foreign  potentate,  state,  or  sovereignty, 
and  particularly  to  the  Em^peror  of  Germany,  that  was  a  substantial 
compUance  with  Bev.  St.  §  2165,  though  the  Emperor's  name  was  not 
given. 

2.  Citizens  ^es»13 — ^H2zpatbiation. 

A  naturalized  citizen  who  returns  to  the  country  of  his  origin  does  not 
lose  his  citizenship,  though  he  remains  there  Indefinitely,  if  his  purpose  he 
to  return  to  the  land  of  his  adoption ;  the  test  being  one  of  Intention. 

3.  Citizens  ^s»i3 — ^Expatriation. 

Where  a  native  of  Germany,  after  becoming  naturalized,  returned  to 
the  land  of  his  nativity,  held,  that  his  indefinite  stay  did  not  work  an  ex- 
patriation so  as  to  deprive  him  of  his  rights  as  an  American  citizen  on 
his  return. 

4.  Habeas  Oobpus  ^=>25(1) — Alien  Enemie&--Internment. 

A  duly  naturalized  citizen  who  has  not  lost  his  rights,  if  arrested  as  an 
enemy  alien  on  Presidential  warrant  issued  imder  Rev.  St  §  4067,  as 
amended  by  Act  April  16,  1918  (Comp.  St.  1918,  i  7615),  Is  entitled  to  be 
discharged  on  habeas  corpus. 

At  Law.  Petition  by  C.  F.  Banning  for  virrit  of  habeas  corpus 
against  C.  W.  Penrose,  Commandant  of  Ft.  Oglethorpe,  Ga.  Writ 
issued,  and  petitioner  ordered  discharged. 

Richard  W.  Martin,  of  Pittsburgh,  Pa.,  and  J.  A.  Branch  and  Wil- 
liam Schley  Howard,  both  of-  Atlanta,  Ga.,  for  petitibner. 

Hooper  Alexander,  U.  S.  Atty.,  of  Atlanta,  Ga.,  for  respondent. 

NEWMAN,  District  Judge.  This  is  a  proceeding  by  C.  F.  Banning 
against  C.  W.  Penrose,  who  is  commandant  of  Ft.  C^lethorpe,  Ga.,  a 
military  encampment.  Mr.  Banning  asks  that,  on  a  writ  of  habeas 
corpus,  he  be  discharged  from  his  detention  and  confinement  at  Ft. 
Oglethorpe,  where  he  was  interned,  as  I  understand  it,  by  an  order  of 
the  Attorney  General,  acting  for  the  President,  under  section  4067, 
Rev.  St.,  as  amended  by  the  Act  of  Congress  approved  April  16,  1918, 
40  Stat.  L.  531,  c.  55  (Comp.  St.  1918,  §  7615),  and  the  President's 
proclamation  issued  thereunder. 

There  has  been  a  hearing  on  the  petition,  considerable  evidence 
taken,  and  a  lengthy  argument.  It  is  conceded  at  the  outset  that  the 
acts  above  referred  to  are  constitutional  acts,  and  that  the  proclama- 
tion of  the  President  was  properly  issued  in  pursuance  thereof.  No 
question  is  made  as  to  the  right  to  do  this,  if  it  was  directed  toward 
an  alien  enemy. 

^=»For  other  caaes  see  same  topic  A  KEY-NUMBER  in  all  Key- Numbered  Digeeta  ft  Indexes 
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At  the  time  of  his  arrest  and  confinement  at  Ft  Oglethorpe,  Ban- 
ning was  residing  in  the  city  of  Pittsburgh,  Pa.  He  is  a  bachelor,  but 
he  had  rooms  there  and  was  staying  there  at  the  time,  and  had  been 
for  some  time  in  that  city. 

[1]  It  appears  that  Banning,  while  working  in  New  York  City,  in 
1884,  filed  his  declaration  of  intention  to  become  a  naturalized  citizen 
of  the  United  States.  After  that  he  went  to  Pittsburgh,  where  he 
worked  for  a  firm  called  Naylor  &  Co.,  and  in  1899  he  and  another 
employe  of  the  firm  of  Naylor  &  Co.,  S.  G.  Cooper,  formed  a  limited 
partnership  under  the  name  of  Banning,  Cooper  &  Co.,  Limited,  and 
engaged  in  some  kind  of  a  brokerage  business.     In  1903  he  applied  | 

to  a  state  court  in  Pittsburgh,  the  court  of  common  pleas,  for  naturali-  ! 

zation,  and  was  naturalized  and  received  a  certificate.  The  respond- 
ent here  does  not  question  at  all  the  fact  that  he  applied  for  naturaliza- 
tion, went  through  the  form  of  naturalization,  and  received  a  certifi- 
cate; but  the  act  of  Congress  on  the  subject  of  naturalization  (Rev. 
St.  §  2165)  provided  that— 

An  applicant  for  naturalizatloD  "shall,  at  the  time  of  his  appUcation  to  be 
admitted,  declare,  on  oath,  before  some  one  of  the  courts  above  specified,  that 
he  will  support  the  Constitution  of  the  United  States,  and  that  he  absolutely 
and  entirely  renounces  and  abjures  all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state,  or  sovereignty;  and,  particularly,  by  name,  to  the 
prince,  potentate,  state,  or  sovereignty  of  wbich  he  was  before  a  citizen  or 
subject." 

The  United  States  attorney,  in  his  brief  which  I  have  before  me, 

says : 

"I  assume,  therefore,  that  the  court  will  give  no  consideration  to  any  ques- 
tion or  suggestion  whatever  except  this:  Is  Mr.  Banning  an  American  dtiasen 
or  an  alien  enemy  within  the  classes  named  in  R.  S.  4067?" 

I  agree  thoroughly  with  the  United  States  attorney  in  his  suggestion 
about  this ;  that^the  only  thing  for  the  court  to  consider  in  this  case 
is  whether  or  not  Mr.  Banning,  at  the  time  of  his  arrest  and  intern- 
ment, was  an  alien  enemy  or  a  citizen  of  the  United  States.  If  he  was 
regiJarly  naturalized  and  has  not  expatriated  himself,  then  he  is  not 
an  alien  enemy,  but  a  citizen,  although  a  naturalized  citizen,  only. 

Mr.  Banning,  in  his  naturalization,  as  shown  by  the  records  of  the 
same,  renounced  all  allegiance  and  fidelity  to  every  foreign  prince, 
potentate,  state,  or  sovereignty,  and  particularly  to  the  Emperor  of 
Germany.  The  United  States  attorney  contends  that  this  renouncing 
of  his  allegiance  to  the  Emperor  of  Germany  is  not  sufficient,  that  he 
should  give  the  name  of  the  sovereign  of  the  country  of  which  he  was 
a  subject,  or  the  name  of  the  sovereign  whose  subject  he  was,  to  state 
it  more  correctly. 

I  have  thought  about  this  question  considerably  and  have  examined 
it  pretty  thoroughly  and  carefully,  and  my  own  reasoning  and  the 
authorities  which  impress  me  as  the  most  important  satisfy  me  that 
the  act  of  Banning  in  renouncing  allegiance  to  the  German  Emperor, 
as  he  did,'  is  substantially  sufficient.  In  renouncing  his  allegiance  to 
the  German  Emperor,  he  clearly  indicates  the  country  with  which  he 
was  severing  his  relations  and  leaving  in  order  to  take  citizenship  in 
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this  country.  It  seems  to  me  that  the  purpose  and  requirements  of 
the  act  are  very  clearly  complied  with  in  a  way  which  ought  to  be  suf- 
ficient. 

I  have  a  case  before  me  on  this  subject,  Ex  parte  Smith,  an  Alien, 
8  Blackf.  (Ind.)  395,  which  is  a  decision  by  the  Supreme  Court  of 
Indiana  and  is  very  brief.    It  is  this : 

'*Tbe  dedaration  is  objected  to,  because  the  party,  in  declaring:  his  inten- 
tion to  renounce  his  allegiance  to  the  queen  of  Great  Britain  and  Ireland, 
does  not  give  the  name  of  the  queen,  viz.,  Victoria.  We  do  not  think  the  ob- 
jection should  prevail.  The  meaning  of  the  declaration  is  the  same  as  if  the 
name  of  the  queen  had  been  inserted.  The  party  by  declaring  his  intention 
to  renounce  all  allegiance  and  fidelity  to  everv  foreign  prince,  potentate,  state, 
and  sovereignty  whatever,  and  particularly  to  the  queen  of  Great  Britain  and 
Ireland,  has  complied  substantially  with  the  act  of  Congress  on  the  subject." 

This  is  the  view  I  take  of  the  matter  here.  It  is,  at  least,  a  sub- 
stantial compliance  with  the  act  and  should  be  deemed  sufficient.  See, 
also,  In  re  Denny  (D.  C.)  240  Fed.  845 ;  In  re  Markowitz  (D.  C.)  233 
Fed.  715;  and  United  States  v.  Salomon,  231  Fed.  928,  146  C.  C. 
A.  124. 

[2,  3]  The  United  States  attorney  ako  insists  that,  even  if  Banning 
was  properly  naturalized,  he ,  afterwards  expatriated  himself  by  bis 
conduct  in  going  to  Germany  and  residing  there  some  time,  in  Berlin. 
The  autfiorities  all  are  (and  it  would  be  useless  to  refer  specifically  to 
them)  that  a  man  who  has  become  a  naturalized  citizen  of  one  coun- 
try, and  goes  back  to  the  country  of  his  origin,  may  stay  there  indef- 
initely, if  his  purpose  is,  all  the  time,  in  his  mind,  to  retain  his  citizen- 
ship in  the  counfay  of  his  adoption  and  to  return  there  some  time  in 
the  future.  It  is  a  question  more  of  intention  than  anything  else. 
That  is  the  law  as  contained  in  all  the  decisions  and  the  state  papers 
read  by  counsel  in  this  argument.  Of  course,  various  questions  arise 
as  to  how  his  intention  can  be  shown  and  in  what  way  it  can  be  shown. 

I  do  not  think  there  is  Bxiything  in  this  case  to  show  clearly  that 
Mr.  Banning  ever  intended  not  returning  to  the  United  States.  On 
the  contrary,  every  part  of  the  evidence,  which  I  will  not  undertake 
to  go  into  in  detail,  and  some  of  it  very  strongly,  indicates  that  his  in- 
tention was  to  retain  his  home  in  the  country  of  his  adoption.  Th^ 
evidence  very  clearly  shows  that  Banning  had  an  old  father  in  Ger- 
many to  whom  he  was  devoted  and  whom  he  desired  frequently  to 
visit,  and  this  seems  to  have  been  very  largely  the  motive  which  actuat- 
ed him  in  going  over  there,  while  from  his  own  evidence  it  is  clear 
that  he  enjoyed  the  life  of  Berlin  and  had  rooms,  as  if  expecting  to 
remain  there  a  while. 

Believing  that  he  was  regularly  naturalized,  the  evidence  that  he 
intended  to  take  up  a  permanent  residence  in  Germany  should  be  rea- 
sonably clear.  It  is  not  so  here.  There  are  some  things  in  the  evi- 
dence, to  which  the  United  States  attorney  has  referred,  which  give 
ground  for  argument  that  his  purpose  was  otherwise;  but  I  do  not 
see  how,  taking  all  the  evidence  together,  any  conclusion  can  be  reach- 
ed which  would  show  expatriation  on  his  part.  H[is  using  Berlin  as 
his  place  of  residence  at  other  times,  under  other  circumstances,  is 
rather  against  his  contention;  but  it  is  a  circumstance  which  is  readily 
255  F.— 11 
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explained  by  his  using  that  during  the  time  he  was  over  in  Germany 
as  "an  address"  more  than  anything  else. 

.[4]  The  United  States  attorney  stated  several  times  in  argument 
that  if  the  evidence  showed  that  Mr.  Banning  was  a  citizen  at  the  time 
of  his  arrest  and  confinement  at  Ft.  Oglethorpe,  and  not  within  the 
classes  named  in  section  4067  of  the  Revised  Statutes,  he  ought  to 
be  discharged.  He  is  clearly  correct  in  that,  and  I  being  of  the  opin- 
ion that  he  was  a  naturalized  citizen  at  the  time  of  his  arrest,  then 
he  is  entitled  to  an  order  on  this  writ  of  habeas  corpus  for  his  dis- 
charge, and  an  order  may  be  taken  to  that  effect 


ATWOOD  et  al.  v.  RHODE  ISLAND  HOSPITAL  TRUST  CO. 

(District  Court,  D.  Rhode  Island.    January  13, 1919.) 

No.  96. 

1.  Wills  ^=»267 — Suit  to  Set  Aside  Will — Indispensable  Parties. 

To  a  suit  against  the  trustee  of  a  fund  to  be  eventuaUy  distributed 
between  beneficiaries  to  set  aside  a  provision  of  the  wiU  of  the  creator 
*  of  the  trust  which  devised  his  residuary  estate  to  the  trustee  to  be  added 
to  the  trust  fund,  the  beneficiaries  of  the  trust  are  iHroper,  but  not  indis- 
pensable, parties. 

2.  WnJiS  ^=s>267 — Surr  to  Set  Aside  Will— PABTiEa 

.  A  museum  to  which  a  testator  bequeathed  objects  of  art,  on  condition 
that  his  residuary  estate  proved  sufficient  to  increase  a  trust  fund  to  a 
certain  sum,  is  not  an  indispensable  party  to  a  suit  by  heirs  against  me 
trustee  to  set  aside  the  residuary  clause  of  the  will,  althou^  an  adverse 
decision  would  indirectly  deprive  it  of  the  bequest 

In  Equity.  Suit  by  Kate  Atwood,  individually  and  as  administra- 
trix, and  Theodore  Davis  Boal,  administrator,  against  the  Rhode 
Island  Hospital  Trust  Company,  administrator  and  trustee.  On  mo- 
tion to  dismiss  bill  and  plea  to  jurisdiction.  Motion  denied  and  plea 
overruled. 

Sheffield  &  Harvey,  of  Newport,  R.  I.,  for  complainants. 
Tillinghast  &  Collins,  of  Providence,  R.  I.,  for  respondents. 

BROWN,  District  Judge.  By  motion  to  dismiss  the  bill,  and  by 
plea  to  the  jurisdiction  embodied  in  its  answer,  the  Rhode  Island  Hos- 
pital Trust  Company,  which  is  sued  both  as  administrator  with  the 
will  annexed  of  the  estate  not  already  administered  of  the  late  Theo- 
dore M.  Davis,  of  Newport,  R.  I.,  and  as  trustee  under  a  certain  deed 
of  trust  executed  by  said  Davis  in  his  lifetime,  makes  the  objection 
that  indispensable  parties  are  omitted. 

[1]  The  bill  relates  to  the  residuary  estate  and  to  the  provisions  of 
the  will  contained  in  its  ninth  clause.  The  plaintiffs  allege  that  this  is 
void,  and  in  consequence  the  residuary  estate  is  intestate  property  to 
which  the  plaintiffs  are  entitled. 

If  the  plaintiffs  should  prevail,  the  defendant  as  trustee  under  the 
deed  of  trust  would  be  deprived  of  the  residuary  estate,  which,  by 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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the  ninth  clause  of  his  will,  the  testator  had  provided  should  be  con- 
verted into  cash  and  the  proceeds  paid  over  to  the  defendant,  trus- 
tee, as  a  part  of  the  principal  held  by  it  in  trust,  and  as  though  said 
proceeds  had  been  deposited  by  the  testator  as  a  part  of  the  trust  es- 
tate. 

The  deed  of  trust  provides  that  upon  the  termination  of  certain  lives 
the  principal  shall  be  divided  into  equal  shares  and  distributed  among 
certain  named  beneficiaries.  These  shares,  if  the  plaintiif  s  prevail,  will 
be  diminished  in  value,  and  the  Iqss  of  the  residuary  estate  will  thus 
fall  upon  these  bendiciaries  under  the  deed  of  trust. 

By  the  seventh  clause  of  the  will,  ^  bequest  is  made,  to  the  Metro- 
politan Museum  of  Art  of  New  York,  of  works  of  art  and  an  Egyptian 
collection,  but  subject  to  the  condition  that,  if  the  principal  of  the  trust 
estate  held  by  the  defendant  as  trustee  shall  not  be  sufficient  to  make 
each  share  equal  at  least  to  $50,000,  sufficient  of  said  works  of  art  to 
realize  a  net  amount  equal  to  the  deficiency  in  the  trust  estate  are 
bequeathed  to  the  defendant  as  trustee,  so  that  the  principal  shall  be 
increased  to  an  amount  sufficient  to  make  each  distributive  share  at . 
least  $50,000. 

That  the  testator  in  this  way  has  insured  these  beneficiaries  against 
depreciation  of  the  amount  of  their  shares  does  not,  as  plaintiffs  sug- 
gest, make  it  a  matter  of  indifference  to  the  beneficiaries  what  the 
result  of  this  suit  may  be.  The  plaintiffs  can  derive  no  rights  from 
the  fact  that  the  beneficiaries  may  be  thus  preferred  to  the  Metro- 
politan Art  Museum.  Their  shares  are  not  limited  to  the  sum  of 
$50,000,  and  they  are  entitled  to  their  full  shares,  whether  greater  or 
less  than  that  sum,  and  have  the  right  to  relieve  the  art  museum  from 
the  condition. 

That  the  beneficiaries  would  be  indifferent  to  the  fulfillment  of  the 
testator's  primary  intention  to  devote  his  works  of  art  and  his  Egyp- 
tian collection  to  the  art  museum  is  a  suggestion  that  is  both  inad- 
missible and  irrelevant  to  any  question  before  us.  The  beneficiaries  as 
cestuis  have  a  direct  interest  in  the  subject-matter  of  the  suit,  and 
the  joinder  of  those  defendants  who  are  resident  in  this  district  does 
not  appear  to  be  impracticable  because  of  their  number.  On  the  con- 
trary, even  if  we  may  dispense  with  those  parties  whose  joinder  would 
oust  this  court  of  jurisdiction  of  a  bill  based  on  diversity  of  citizen- 
ship, it  is  yet  desirable  that  we  should  have  before  us  representatives 
of  the  class  of  beneficiaries  who  are  to  share  in  the  final  distribution, 
as  well  as  the  trustee.  Equity  Rule  38  (see  Hopkins'  Fed.  Eq.  Rules 
[2d  Ed.]  p.  203,  198  Fed.  xxix,  115  C.  C.  A.  xxix);  Hartford  Life 
Ins.  Co.  V.  lbs,  237  U.  S.  666,  672,  35  Sup.  Ct.  692,  59  L.  Ed.  1165, 
L.  R.  A.  1916A,  765 ;  Wallace  v.  Adams,  204  U.  S.  415,  425,  27  Sup. 
Ct.  363,  51  L.  Ed.  547;  McClelland  v.  Rose,  247  Fed.  721,  723,  724, 
159  C.  C.  A.  579,  Ann.  Cas.  1918C,  341 ;  Merchants'  &  Mfrs.'  Traffic 
Ass'n  V.  U.  S.  (D.  C.)  231  Fed.  292,  295. 

[2]  The  Metropolitan  Art  Museum  is  not  a  beneficiary  of  the  tnist, 
and  therefore  is  not  entitled  to  share  in  the  residuary  estate.  Its  be- 
quest, however,  is  subject  to  deduction  in  case  the  trust  fund  is  insuffi- 
cient to  make  each  distributive  share  equal  to  $50,000.    It  may  there- 
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fore  be  said  that  it  has  an  interest  that  the  principal  of  the  trust  fund, 
from  whatever  source  derived,  shall  be  sufficient  in  amount  to  make 
each  distributive  share  equal  to  $50,000,  and  that  it  shall  in  no  way  be 
reduced  below  such  amount.  It  hardly  can  be  contended,  however,  that 
this  general  interest  makes  it  a  necessary  party  to  all  suits  in  which  the 
trustee  may  be  charged  with  the  duty  of  defending  claims  against  the 
trust  estate,  or  with  the  duty  of  recovering  assets  which  may  form 
part  of  the  trust  estate,  and  in  which  may  be  involved  an  amount  whose 
loss  or  nonrecovery  will  cause  a  deficiency  in  the  principal,  and  thus 
in  distributive  shares. 

Whatever  the  cause  of  the  deficiency — shrinkage  of  values,  adverse 
judgments  in  suits  for  or  against  trust  funds,  or  other  cause — ^the  ex- 
istence of  such  deficiency  as  matter  of  fact  makes  operative  the  con- 
dition of  the  seventh  clause  of  the  will. 

To  a  suit  by  the  trustee  against  the  art  museum  it  would  seem  to  be 
no  answer  to  say  that  a  judgment,  whereby  the  principal  was  in  fact 
made  insufficient,  was  in  law  an  erroneous  judgment,  if  it  was  bind- 
ing on  the  trustee  and  unimpeachable  for  fraud  or  collusion.  The 
question  would  be  the  actual  amount  of  principal  available  for  dis- 
tribution ;  not  whether,  according  to  the  opinion  of  some  other  court, 
it  would  have  been  more  had  the  law  been  otherwise  interpreted. 

The  question  whether  funds  in  the  hands  of  the  administrator  c.  t. 
a.  d.  b.  n.  shall  be  paid  to  the  complainants,  or  to  the  trustee  under 
the  deed  of  trust,  is  said  by  defendant  to  make  this  a  suit  for  the 
administration  of  a  trust.  It  is  not  a  suit  for  the  administration  of 
the  trust  created  by  the  deed  of  trust,  but  rather  a  suit  to  defeat  the 
right  of  the  trustee  of  that  trust  to  the  residuary  estate  of  the  tes- 
tator, and  to  defeat  the  testamentary  trust  for  conversion  into  cash 
and  payment  to  the  trustee  under  the  deed  of  trust. 

Its  purpose  is  to  have  the  will  "annulled  with  respect  to  the  residu- 
ary clause."  Sutton  v.  English,  246  U.  S.  199,  207,'  38  Sup.  Cf.  254, 
257  (62  L.  Ed.  664).  It  is  an  attempt  to  overthrow  a  testamentary 
trust  rather  than  a  suit  for  administration  of  a  trust. 

The  defendant  urges  that  the.  art  museum  is  not  represented  by  the 
defendant  in  either  capacity,  because  of  antagonistic  interests,  and 
that  as  it  will  be  the  duty  of  the  trustee  to  see  that  the  museum  per- 
forms the  condition,  if  it  be  necessary,  this  is  an  adversary  position. 
But  this  confuses  the  issues  raised  by  the  present  bill,  in  which  the 
interests  of  these  defendants,  of  the  beneficiaries,  and  of  tiie  art  museum 
are  identical,  with  questions  that  do  not  affect  the  present  case,  and 
that  can  arise  only  in  case  the  defendants  fail  to  defeat  the  plaintiffs' 
claim. 

Upon  the  question  of  intestacy  the  defendant,  in  both  capacities, 
seems  to  represent  and  to  be  under  the  duty  to  defend  all  interests. 
Vetterlein  v.  Barnes,  124  U.  S.  169,  8  Sup.  Ct.  441,  31  L.  Ed.  400; 
Kerrison,  Assignee,  v.  Stewart  et  al,  93  U.  S.  155,  23  L.  Ed.  843; 
McArthur  V.  Scott,  113  U.  S.  392,  5  Sup.  Ct.  652,  28  L.  Ed.  1015. 
This  question  is  one  of  common  interest  to  the  present  defendants,  the 
beneficiaries  under  the  deed  of  trust,  and  also  to  the  Metropolitan 
Art  Museum,  so  far  as  it  may  be  said  to  have  an  interest,  because  it 
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may  be  adversely  affected  by  a  deficiency  in  the  trust  estate  upon  its 
final  distribution  under  the  terms  of  the  deed  of  trust,  and  thus  is 
concerned  in  having  the  defendant  prevail  in  this  suit. 

Upon  the  joinder  of  those  beneficiaries  resident  in  this  jurisdiction 
every  class  will  be  represented,  in  conformity  with  Equity  Rule  38.  It 
does  not  seem  necessary  to  resort  to  Equity  Rule  39  (198  Ffed.  xxix, 
115  C.  C.  A.  xxix)  in  order  to  maintain  jurisdiction,  though,  if  neces- 
sary, it  would  seem  proper  for  the  court,  in  the  exercise  of  its  dis- 
cretion, to  do  so. 

The  questions  submitted  to  this  court  as  to  whether  the  Metropol- 
itan Art  Museum  and  all  of  the  beneficiaries  under  the  deed  of  trust 
are  indispensable  parties  must  be  answered  in  the  negative.  I  am  of 
the  opinion  that  all  of  such  persons  are  represented  by  the  defendant, 
and  that  there  is  no  sufficient  reason  for  the  court  to  refuse  jurisdic- 
tion. 

The  beneficiaries  resident  in  this  jurisdiction,  however,  are  prop- 
er parties,  and  the  court  suggests  their  joinder  in  accordance  with 
rule  38,  to  defend  for  the  whole  of  the  class  of  beneficiaries  under 
the  deed  of  trust;  and  the  plaintiffs  have  leave  to  so  amend  on  or 
before  January  25,  1919. 

The  motion  to  dismiss  is  denied. 

The  defendant's  plea  is  overruled. 


PBIKCB  et  al.  v.  NEW  YORK  DOCK  00. 
(District  Court,  B.  D.  New  York.    January  10,  1910.) 

1.  Whabvbs  «=»9— Ijease  of  Pieb — Violation  op  Conditions. 

Lessor  of  a  pier,  by  a  lease  which  prohibited  the  landing  or  storing 
thereon  of  high  explosives,  held  justified  In  retaking  possession  in  ac- 
cordance with  its  terms,  where  lessees  permitted  a  vessel  having  on  board 
mines  or  torpedoes  to  lie  at  the  pier  for  a  number  of  days. 

2.  Whabvbs  «=>9— Lease  of  Pier — Constbuction. 

A  lease  of  a  pier  Includes  the  right  to  tie  vessels  thereto,  and  the  lessee 
Is  bound  to  exercise  care  that  vessels  moored  to  It  do  not  contain  high 
explosives,  prohibited  on  the  pier  by  the  lease. 

In  Equity.  Suit  by  William  Peirce  and  George  Peirce,  trading  as 
Peirce  Bros.,  against  the  New  York  Dock  Company.  Bill  dismissed, 
and  decree  for  defendant  on  counterclaim. 

Butler,  Wyckoff  &  Campbell,  of  New  York  City  (Frederick  M. 
Brown,  of  New  York  City,  of  counsel),  for  plaintiffs. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  E.  Hotch- 
kiss  and  Martin  A.  Schenck,  both  of  New  York  City,  of  counsel),  for 
defendant. 

GARVIN,  District  Judge.  [1]  Plaintiffs  brought  this  action  against 
the  New  York  Dock  Company,  for  convenience  hereinafter  referred 
to  as  the  company,  which  is  engaged  in  business  as  owner  of  docks 
and  warehouses,  setting  forth : 

^s>For  other  cases  see  same  topic  ft  KET-NIJMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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That  they  made  a  contract  in  writing  whereby  they  rented  and  leas- 
ed from  it  Columbia  Pier  No.  22,  with  its  appurtenances,  on  the  water 
front  in  the  borough  of  Brooklyn,  city  of  New  York,  for  the  term  of 
6  years  ending  in  1919;  the  lease  among  other  things  providing: 

"3.  ♦  ♦  ♦  If  default  be  made  in  tbe  performance  of  any  of  the  covenants 
or  agreements  herein  o(»italned,  the  said  hiring  and  the  relation  of  lessor  and 
tenants  shall,  at  the  (^tion  of  the  lessor,  wholly  cease  and  determine,  and 
the  said  lessor  shall  and  may  re-enter  the  said  premises  and  remove  all  per- 
sons therefrom  without  recourse  to  legal  proceedings." 

"11.  The  tenants  further  agree  that  they  will  not  land  nor  store,  nor  allow 
to  be  landed  or  stored,  on  the  said  premises,  any  dynamite  or  other  high 
explosive,  and  wlU  remove  promptly  upon  written  notice  to  that  effect  any 
merchandise  placed  upon  the  said  premises  which  may  prejudice  the  insurance 
or  interfere  tvith  the  terms  of  the  insurance  policies  held  by  the  lessor  cover- 
ing the  said  premises. 

"12.  The  tenants  also  agree  that  they  will  abide  by,  perform,  and  cany 
out  any  rules,  regulations,  or  orders  now  or  hereafter  made  or  issued  by  any 
government  authority  or  d^artment,  either  national,  state,  or  municipal,  or 
by  the  New  Yorfc  Board  of  Fire  Underwriters,  or  New  York  Fire  Insurance 
Exchange,  with  respect  to  the  use  or  occupation  of  the  herein  demised  prem- 
ises." 

That  while  plaintiffs  were  in  possession  the  company  attempted  to 
remove  them  from  the  pier,  upon  the  ground  that  285  torpedoes  or 
mines  were  loaded  upon  the  steamer  Napoli  at  the  pier  on  the  10th 
and  11th  days  of  January,  1918,  and  that  plaintiffs  are  "now  in  danger 
of  being  ejected  from  the  pier  by  the  defendant. 

The  company  by  its  answer  claimed  that  the  plaintiffs  had  failed 
to  perform  certain  of  the  covenants  in  the  lease,  in  that  they  failed 
to  obey  the  orders  of  the  city  of  New  York  embraced  within  the  Code 
of  Ordinances  of  the  City  of  New  York  relating  to  explosives,  and  in 
particular  the  provisions  of  section  65  of  article  4  of  chapter  10  of 
said  Code,  having  among  other  things  retained  for  48  hours  on  board 
of  a  ship  lying  at  the  pier  explosives  in  excess  of  the  quantity  required 
by  the  ship  for  its  own  use  for  signaling  or  life-saving  purposes.  The 
answer  of  the  company  further  sets  forth  that  the  defendant  actually 
re-entered  and  took  peaceable  possession  of  the  pier,  having  terminat- 
ed said  lease,  because  plaintiffs  had  defaulted  in  their  covenants  there- 
under, and  that  its  right  to  terminate  the  lease  was  not  based  wholly 
upon  the  presence  of  the  explosives  on  board  the  Napoli ;  and,  finally, 
the  answer  alleges  as  a  counterclaim  that  prior  to  the  23d  of  January, 
1918,  the  plaintiffs  violated  certain  agreements  contained  in  the  lease, 
in  that  they  landed  and  stored,  or  allowed  to  be  landed  and  stored,  on, 
in,  and  about  the  premises,  high  explosives,  and  that  they  failed  to 
obey  orders  issued  by  the  city  of  New  York  relative  to  explosives  and 
inflammable  materials,  some  of  which  are  embraced  within  section  65 
of  article  4  of  chapter^  10  of  the  Code  of  Ordinances;  that  the  com- 
pany on  January  23,  1918,  terminated  the  relation  of  lessor  and  tenants 
under  the  lease,  and  re-entered  the  premises  covered  thereby  peace- 
ably, and  took  entire  custody  and  possession  thereof ;  that  by  reason 
of  a  restraining  order  dated  January  23,  1918,  to  which  reference  will 
be  made  later,  the  company  has  been  prevented  from  using  the  pier 
so  as  to  derive  any  income  therefrom,  which  but  for  the  restraining  or- 
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der  it  would  have  been  able  to  derive,  and  thaf  thereby  the  plaintiffs 
have  caused  defendant-  damages  from  the  time  of  the  service  of  the 
restraining  order  on  January  24,  1918,  to  the  time  when  it  shall  be 
vacated. 

The  plz^intiffs  ask  for  a  writ  of  injunction  pendente  lite,  restraining 
the  defendant  company  and  its  representatives  from  entering  upon  the 
pier,  and  from  interfering  with  plaintiffs'  possession,  and  from  be- 
ginning or  prosecuting  any  action  for  possession  of  the  pier  or  dam- 
ages for  breach  of  the  lease,  and  that  upon  the  final  hearing  the  injunc- 
tion be  made  permanent. 

The  defendant  asks  that  the  bill  of  complaint  be  dismissed ;  that  an 
injunction  pendente  lite  issue  forbidding  the  plaintiffs,  Peirce  Bros., 
Incorporated,  their  agents,  and  others  claiming  under  themi  from  in- 
terfering with  the  possession  of  the  defendant  company,  that  the  de- 
fendant company  have  a  permanent  injimction  to  the  same  effect,  that 
the  defendant  recover  of  the  plaintiffs  its  damages,  and  that  it  have 
such  other  and  further  relief  as  may  be  proper. 

The  plaintiffs,  by  way  of  reply,  deny  that  the  d.efendant  company 
retook  possession  of  the  pier,  and  allege  that,  if  (which  plaintiffs  deny) 
there  has  been  an  infraction  of  any  part  of  the  lease  by  the  plaintiffs, 
it  was  not  willful  or  negligent,  but  that  it  was  due  to  mistake,  accident, 
or  surprise,  in  this :  That,  if  explosive  or  inflammable  materials  for- 
bidden by  the  city  of  New  York  were  brought  to  or  kept  at  Pier  No. 
22,  or  its  vicinity,  plaintiffs,  exercising  proper  care,  believed  that  such 
materials  were  permitted  by  the  city  of  New  York  at  the  pier.  Plain- 
tiffs also  claim  that  defendant  has  waived  the  right  to  declare  the  lease 
forfeited. 

The  court  granted  the  restraining  order  above  mentioned  ex  parte, 
and  thereafter  granted  a  motion  by  the  plaintiffs  to  continue  the  re- 
straining order  pendente  lite.  After  the  suit  was  begun,  and  before 
trial,  one  of  the  plaintiffs,  William  Peirce,  died,  and  the  action  was 
continued  without  objection  by  the  defendant  by  the  sole  surviving 
partner,  George  Peirce. 

A  considerable  amount  of  testimony  was  offered  at  the  trial  concern- 
ing other  explosives  on  the  pier,  much  of  which  both  parties  agree  is 
irrelevant.  The  real  question  now  presented  is  whetiiier  or  not  the 
lease  was  broken  by  the  plaintiff  because  of  what  occurred  with  re- 
spect to  the  ship  Napoli. 

Defendant  offered  various  witnesses  connected  with  the  fire  depart- 
ment of  the  city  of  New  York,  as  a  result  of  whose  testimony  it  is 
established  that  high  explosive  mines  were  on  the  steamship  Napoli 
and  on  a  float,  both  of  which  were,  moored  to  the  pier,  for  several 
days.  This  created  a  condition  of  gr6at  danger  and  violated  an  ex- 
ceedingly important  clause  of  the  lease.  The  plaintiffs  had,  or  should, 
in  the  exercise  of  reasonable  care,  have  had,  knowledge  of  this  con- 
dition. Much  testimony  was  offered  by  both  parties,  which  it  is  not 
deemed  necessary  to  discuss  at  length. 

[2]  The  lease  of  the  pier  included  its  appurtenances.  This  cannot 
but  include  the  right  to  tie  vessels  thereto ;  otherwise,  there  would  be 
no  occasion  for  the  pier  extending  into  the  water.    Therefore  the  ten- 
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ant  of  the  pier  must  take  care  that  vessels  moored  to  it  are  subject  to 
the  same  restrictions  with  respect  to  high  explosives  being  placed 
thereon. 

The  plaintiffs,  however,  claimed  that  they  should  have  relief  from 
forfeiture  because  the  infraction  of  the  lease  was  not  willful  or  neg- 
ligent. With  this  contention  the  court  cannot  agree,  being  of  the  opin- 
ion that  reasonable  care  on  the  part  of  plaintiffs  would  have  prevented 
the  mines  from  being  brought  to  the  pier,  or  would  have  discovered 
their  presence  at  once,  and  provided  for  their  immediate  removal. 

The  defendant  may  have  a  decree  dismissing  the  bill  of  complaint 
herein,  and  enjoining  the  plaintiffs  from  in  any  manner  interfering 
with  defendant  in  the  sole  custody,  occupation,  and  possession  of  the 
premises  described  in  the  lease  set  forth  in  the  bill  of  complaint. 


In  re  IRVINB. 


(District  Court,  W.  D.  South  Carolina.     January,  1919.) 

Bankbuptct  ^s»264 — Lards  of  Estate — Sale  Without  Appraisal. 

Sale  by  trustees  in  South  Carolina  of  land  of  a  deceased  bankrupt, 
whose  estate  was  solvent,  would  not  be  coniirmed  on  objection  by  his 
heirs,  where  the  land,  located  in  Kentucky,  was  not  appraised,  and  was 
described  In  the  advertisement  only  as  bankrupt's  (Hie-third  interest  '*in 
those  two  tracts  or  parcels  of  land  in  Edmundson  county,  Kentucky, 
containing  190  acres  and  225,  acres,  respectively." 

In  Bankruptcy.  In  the  matter  of  W.  H.  Irvine,  bankrupt  On  rule 
to  require  trustees  to  execute  deed  to  land  sold  by  them.  Rule  dis- 
charged. 

Martin  &  Blythe  and  L.  K.  Clyde,  all  of  Greenville,  S.  C,  for  pe- 
titioner. 

Haynsworth  &  Haynsworth  and  Townes  &  Earle,  all  of  Greenville, 
S.  C,  for  trustees. 

Cothran,  Dean  &  Cothran,  of  Greenville,  S.  C,  for  heirs. 

JOHNSON,  District  Judge.  A  statement  of  the  facts  will  aid  in  a 
clear  understanding  of  the  matter  now  before  the  court  for  decision. 
W.  H.  Irvine  was  by  this  court  adjudged  a  voluntary  bankrupt.  Short- 
ly thereafter  Irvine  died  intestate.  The  administration  of  the  estate 
went  forward  as  provided  by  section  8  of  the  Bankrupt  Law  (Act  July 
1,  1898,  c.  541,  30  Stat.  549  JComp.  St.  §  9592]).  On  January  14, 
1918,  by  order  of  the  referee  in  bankruptcy  to  whom  the  case  had 
been  referred,  the  trustees  offered  for  public  sale  at  Greenville,  S.  C, 
numerous  parcels  of  real  estate.  That  involved  in  this  controversy 
was  described  in  the  advertisement  as  follows : 

•*Tract  No.  33.  The  one-third  interest  of  W.  H.  Irvine,  bankrupt,  in  those 
two  tracts  or  parcels  of  land  in  Edmundson  county,  Kentucky,  containing  190 
acres  and  225  acres,  respectively." 

The  interest  of  said  bankrupt  in  the  said  two  tracts  of  land  was  bid 
off  by  A.  G.  New  for  $1,000;  he  being  at  that  price  the  highest  bid- 
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der  therefor.  New  was  ready  and  willing,  and  offered,  to  comply  with 
the  terms  of  his  bid,  and  he  states  that  he  is  still  ready,  and  has  always 
been  ready.  Objection  was  made  to  the  making  of  the  deed  by  the 
members  of  the  bankrupt's  family.  John  J.  McSwain,  the  then  ref- 
eree in  bankruptcy,  did  not  order  the  deed  to  be  made,  nor  did  he  ever 
formally  decide  the  case  one  way  or  the  other.  The  present  referee 
in  bankruptcy,  W.  C.  Cothran,  Esq.,  having  been  attorney  for  the 
bankrupt  and  his  family,  felt  a  delicacy  in  passing  upon  the  question, 
and  hence  it  came  before  the  court  upon  the  petition  of  A.  G.  New 
for  a  rule  against  the  trustees  to  show  cause  why  they  should  not  ex- 
ecute to  him  a  deed  of  the  land  hereinbefore  referred  to.  The  trus- 
tees make  a  formal  return,  setting  forth  that  the  estate  is  not  insolvent, 
that  the  creditors  will  receive  their  money  in  full,  and  that  the  real 
parties  in  interest  are  the  heirs  at  law  of  the  bankrupt,  and  they  are 
willing  to  obey  whatever  orders  this  court  may  make  in  the  premises. 
The  heirs  at  law  of  the  bankrupt  object  to  the  confirmation  of  the  sale 
on  three  grounds :  First,  that  the  price  at  which  the  land  was  bid  off 
is  utterly  inadequate;  second,  that  they  were  honestly  mistaken  as 
to  the  day  of  sale,  and  neither  attended  the  sale,  nor  did  their  attorney 
attend  it  for  them ;  third,  that  the  property  had  not  been  appraised. 
Section  8  of  the  Bankruptcy  Act  (Comp.  St.  §  9592)  provides : 

**Tlie  death  ♦  •  ♦  of  a  bankrupt  shall  not  abate  the  proceedings,  but 
the  same  sball  be  conducted  and  concluded  in  the  same  manner,  so  far  as 
possible,  as  though  he  had  not  died  *  *  *  provided,  that  in  case  of  death 
the  widow  or  children  ghall  be  entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  state  of  the  bankrupt's  residence." 

This  court,  therefore,  is  not  only  acting  in  the  capacity  of  a  bank- 
rupt court  in  administering  and  paying  the  debts  of  the  deceased,  but 
so  far  as  the  surplus  funds  are  cencemed  it  must  act  in  exactly  the 
same  capacity  as  a  probate  court  The  heirs  at  law  in  this  controversy 
are  the  real  parties  in  interest. 

The  policy  of  all  courts  is  to  sustain  judicial  sales.  Mere  inade- 
quacy of  price,  unless  it  be^  so  great  as  to  shock  the  conscience,  is  no 
justification  for  the  court  to  refuse  to  confirm  a  judicial  sale.  If 
there  were  nothing  more  before  this  court  than  the  mere  fact  that  the 
land  was  bid  off  for  $1,000,  and  two  other  people  are  willing  to  give 
$1,500  for  it,  the  court  would  not  hesitate  to  confirm  the  saJe.  The 
heirs  at  law  do  not  make  any  sufficient  showing  before  the  court  as  to 
how  or  why  they  were  mistaken  about  the  time  of  the  sale,  and  the 
court  cannot  refuse  to  confirm  the  sale  on  the  ground  of  honest  mis- 
take on  their  part.  On  the  third  ground,  that  the  property  was  not 
appraised,  coupled  with  some  other  circumstances  in  the  case,  the  court 
feels  constrained  to  refuse  confirmation.  Subdivision  "b**  of  section 
70  of  the  Bankruptcy  Act  (Comp.,  St.  §  9654)  provides : 

"All  real  and  personal  pfx)perty  belonging  to  bankrupt  estates  shall  be  ap- 
praised by  three  disinterested  appraisers;  they  shall  be  appointed  by,  and 
report  to,  the  court  Real  and  personal  property  shall,  when  practicable,  be 
sold  subject  to  the  approval  of  the  court ;  it  shall  not  be  sold  otherwise  than 
subject  to  the  approval  of  the  court  for  less  than  seventy-five  per  centum  of  it» 
appraised  value.'* 
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The  lands  in  Kentucky  bid  ^  off  by  the  petitioner  have  never  been 
appraised  as  required  by  law.  The  advertisement,  quoted  above,  was 
wholly  inadequate  to  apprise  the  public  of  what  was  being  sold.  The 
inadequacy  of  the  advertisement  and  the  failure  to  appraise  might  not 
present  such  serious  difficulties,  if  the  property  sold  had  been  known 
to  the  community  where  the  sale  was  made.  In  this  case  lands  lying 
in  Kentucky  are  exposed  to  sale  at  Greenville,  S.  C.  (James  L.  Kil- 
lian,  the  Perry  estate,  and  the  bankrupt  estate  of  W..  H.  Irvine  each 
owned  a  one-third  interest  in  fee  in  a  tract  of  196  acres  of  land  in 
Edmundson  county,  Ky.  They  owned  in  the  same  proportion  the  min- 
eral rights  in  a  tract  of  225  acres  of  land.)  There  is  nothing  in  the 
advertisement  to  indicate  the  character  of  the  land,  or  what  kind  of 
minerals  the  land  is  tmderlaid  with.  It  was  stated  to  the  court  in  the 
argument  that  the  minerals  are  asphalt  and  coal.  The  value  of  coal 
lands  may  depend  largely  upon  transportation.  There  is  nothing  in 
the  advertisement  to  indicate  how  far  the  land  is  from  a  railroad  or 
from  a  navigable  stream,  nor  is  there  any  statement  of  any  geologist 
or  mining  engineer  as  to  the  quantity  and  quality  of  the  asphalt  and 
coal  underlying  said  land.  Nor  are  we  apprised  by  the  advertisement 
whether  the  surface  of  the  land  was  desirable  for  farming  purposes 
or  for  timber  purposes. 

The  trustees,  before  selling  this  land,  should  secure  the  names  of 
three  reliable  and  responsible  persons  in  the  vicinity  in  which  it  lies 
to  appraise  it,  and  in  their  next  advertisement  they  should  state  where 
the  land  lies,  whether  it  is  desirable  for  farming  purposes  or  timber 
purposes,  what  kinds  of  minerals  underlie  it,  and  the  supposed  quality 
and  quantity,  together  with  the  accessibility  of  the  land  to  railroad  or 
water  transportation,  so  that  the  public  may  be  apprised- by  the  ad- 
vertisement and  by  a  previous  i  appraisement  of  what  is  offered  for 
sale,  and  the  court  would  then  know  what  had  been  sold,  and  what 
proportion  the  purchase  price  bore  to  what  appraisers  who  knew  the 
property  had  sworn  that  it  was  worth.  For  the  reasons  herein  stated, 
the  court  cannot  confirm  the  sale  made  on  the  14th  day  of  January, 
1918. 

Wherefore  it  .is  ordered  that  the  rule  be  discharged.  It  is  further 
ordered  that  the  heirs  at  law  or  the  trustees  may  apply  at  the  foot 
of  this  order  for  any  further  orders  that  may  be  necessary  and  proper 
in  the  administration  of  this  estate. 
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THE  ALLAN  WILDB  (two  cases). 
(District  Court,  B.  D.  New  York,    December  30,  1918.) 

1.  Wharves  ^=>17 — ^Amount  ot  Wrabfao]i>— Contract. 

Where  claimant  authorized  one  to  arrange  for  wharfage  for  a  vessel, 
wharfage  to  be  at  the  regular  rates,  held  that,  If  claimant  Intended  the 
agent  to  fix  the  charge  for  wharfage  at  the  statutory  rate,  which  was 
much  lower  than  the  usual  rate,  it  should  have  so  Indicated,  either  by 
reference  thereto  or  by  using  the  expression  "rate  provided  by  law." 

2.  Shipfiivg  ^=974 — Contract  of  Agbnt— Repudiation. 

Wlhere  a  vessel  accepted  the  benefit  of  an  arrangement  by  the  claim- 
ant's agent  for  wharfage^  claimant  may  not  repudiate  the  arrangement 
as  unauthorized. 

3.  Wharves  ^=9l&--AifouNT — Contracts — ^Vauditt. 

Where  wharfkige  was  contracted  for  at  rates  in  excess  of  those  pre^ 
scribed  by  Greater  New  York  Charter,  §§  85^,  S63,  it  will  be  presumed  that 
claimant,  who  contracted  for  wharf  facilities  at  the  increased  rate,  waiv- 
ed the  statute,  and  recovery  on  the  contracts  cannot  be  denied  on  the 
ground  that  they  were  contrary  to  law. 

In  Admiralty.  Libels  by  the  Caribbean  Shipping  Company,  Lim- 
ited, and  by  the  Central  Transportation  Company,  against  the  schooner 
Allan  Wilde,  claimed  by  the  Commercial  Shipping  Corporation.  De- 
cree for  libelant  in  each  case. 

Stuart  McNamara,  of  New  York  City,  for  libelant  Caribbean  Ship- 
ping Co. 

I  Joseph  P.  Nolan,  of  New  York  City,  for  libelant  Central  Transp.  Co. 

!  Macklin,  Brown  &  Purdy,  of  New  York  City  (Wm.  F.  Purdy,  of 

New  York  City,  of  counsel),  for  claimant. 

I 

GARVIN,  District  Judge.    Two  libels  for  wharfage  have  been  filed, 
and  the  cases  tried  together  by  consent.    The  contract  in  each  case 
was  made  with  the  libelants  by  one  Novelly,  and  a  question  at  once 
arises  as  to  whether  claimant  is  bound  by  his  acts  as  its  agent. 
I  [If  2]  The  court  is  of  the  opinion  that  the  evidence  is  sufficient  to 

i  establish  that  the  claimant  of  the  Allan  Wilde  authorized  Novelly  to 

arrange  dockage  for  her  so  that  her  cargo  might  be  loaded,  the  wharf- 
age to  be  at  the  regular  rates.    The  usual  rates  were  those  at  which 
Novelly  closed  the  contract.     If  the  claimant  had  intended  Novelly 
I  to  fix  the  charge  for  wharfage  on  the  very  much  lower  basis  provided 

for  by  chapter  466  of  the  Laws  of  1901,  to  which  reference  will  be 
I  presently  made,  it  should  have  so  indicated,  either  by  reference  thereto 

j  or  by  using  the  ^pression  "rate  provided  by  law,"  or  its  equivalent. 

I  Furthermore,  the  ship  accepted  the  benefit  of  the  arrangement  made, 

I  and  the  claimant  may  not  receive  the  benefit  of  this  agreement,  and  at 

I  the  same  time  repudiate  the  obligations  by  it  raised. 

j  13]  The  claimant  insists,  further,  that  these  contracts  for  wharfage, 

which  were  at  $75  and  $100  per  day,  if  in  fact  made  by  it,  are  unen- 
forceable, being  contrary  to  law.  Chapter  466  of  the  Laws  of  1901 
provides : 
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"Sec.  859.  .It  shall  be  lawful  to  charge  and  receive,  within  the  dty  of  New 
York,  wharfage  and  dockage  at  the  following  rates,  namely:  From  every 
vessel  that  uses  or  makes  fast  to  any  pier,  wharf,  or  bulkhead,  within  said 
city,  or  makes  fast  to  any  vessel  lying  at  such  pier,  wharf,  or  bulkhead,  or  to 
any  other  vessel  lying  outside  of  such  vessel,  for  every  day  or  part  of  a  day 
except  as  hereinafter  provided,  as  follows:  ♦  ♦  ♦  For  every  vessel  over 
200  tons  burden,  two  cents  per  ton  for  each  of  the  first  two  hundred  tons 
burden,  and  one-half  of  one  cent  per  ton  for  every  additional  too.    *    •    «  " 

And  again: 

"Sec.  863.  •  ♦  •  Any  person  owning  or  having  charge  of  any  pier, 
wharf,  bulkhead,  or  slip  as  aforesaid,  who  shall  receive  for  wharfage  any 
rates  in  excess  of  those  now  authorized  by  law,  shall  forfeit  to  the  party  ag- 
grieved treble  the  amount  so  (barged  as  damages,  to  be  sued  for  and  re^vered 
by  the  party  aggrieved." 

The  rate  under  the  statute  would  be  only  $4.97  per  day. 

The  court  has  not  been  referred  to,  nor  has  it  found,  any  decided 
case  which  is  directly  in  point;  but,  unless  constrained  by  authority, 
it  is  not  disposed  to  allow  a  boat  under  these  circumstances  to  avail 
itself  of  wharfage  which  is  worth  at  least  $75  per  day  for  $4.97  per 
day.  The  court  holds  rather  that  the  claimant  by  its  express  contracts 
waived  the  statute.  As  Judge  Thomas  remarks  in  The  Antonio  Zam- 
brana(C.  C.)88Fed.  546: 

'The  statute  is  supreme,  and  confers  a  right;  and  unless  the  person  upon 
whom  the  right  Is  conferred  waives  it,  by  contract  or  otherwise,  a  court  is 
technically  barred  from  declaring  that  the  exercise  of  the  right  is  unlawful." 

Decree  for  libelant  in  each  case. 


UNITED  STATES  v.  PORRIA  et  aL 

(District  Court,  W.  D.  Washington,  N.  D.      November  14,  1918.) 

No.  4188. 

Qbiminal   Law    ^=9200(1) — I^obmeb   Jeopardy — Same    Obtense. 

Conviction  in  state  court  on  indictment  charging  receiving  and  with- 
holding stol^i  property  is,  tmder  Comp.  St.  {  8604  a  bar  to  prosecu- 
tion on  count  charging  taking  in  possession  such  property,  a  foreign 
shipment,  the  same  having  been  stolen,  the  same  character  and  degree 
of  proof  being  necessary,  but  not  so  as  to  count  charging  larceny  of  the 
property  while  pioving  In  interstate  commerce. 

John  Porria  and  others  were  indicted  for  larceny  of  property  mov- 
ing in  interstate  commerce,  and  for  taking  in  possession,  the  same  hav- 
ing been  stolen.  The  named  defendant  pleaded  former  conviction. 
Sustained  as  to  count  2;  denied  as  to  count  1. 

Robert  C.  Saunders,  U.  S.  Dist.  Atty.,  and  Ben    L.  Moore,  Asst 
U.  S.  Dist.  Atty.,  both  of  Seattle,  Wash.,  for  the  United  States. 
John  F.  Dore,  of  Seattle,  Wash.,  for  defendant  Porri^. 

NETERER,  District  Judge.  The  defendant  is  charged  in  count  1 
with  larceny  of  21  bars  of  copper  wire,  of  the  value  of  $1,13925, 
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while  moving  in  interstate  commerce.  In  coimt  2  he  is  charged  with 
taking  in  his  possession  21  bars  of  copper  wire,  a  foreign  shipment, 
the  same  having  been  stolen.  The  defendant  pleaded  in  bar  to  each 
count  a  judgment  of  conviction  in  the  Washington  state  court,  and 
in  support  filed  a  certified  copy  of  the  judgment  roll.  The  state  court 
indictment  charged. the  defendant  with  receiving  and  aiding  in  con- 
cealing and  withholding  stolen  property,  21  bars  of  copper  wire,  of 
the  value  of  $1,000. 

The  EHstrict  Attorney  challenges  the  sufficiency  of  the  plea.  The 
single  question  is  whether  the  defendant  has  been  twice  in  jeopardy 
for  the  same  offense.  Section  8604,  U.  S.  Comp.  Stat.  1916  (U.  S. 
Comp.  Stat.  1918),  provides  that— 

"A  judgment  of  conviction  or  acquittal  on  the  merits  under  the  laws  of  any 
state  shall  be  a  bar  to  any  prosecution,    f    •    •  " 

As  stated,  count  1  charges  larceny  of  property  moving  in  interstate 
commerce,  and  count  2  with  receiving  property  stolen  while  moving 
in  interstate  commerce.  The  conviction  in  the  state  court  was  upon 
the  chai^^e  of — "did  *  *  *  receive  and  aid  in  concealing  and 
withholding    *     *     * "    the  same  property. 

The  protection  intended  is  against  second  jeopardy  for  the  same 
offense.  Do  the  charges  in  the  indictment  require  different  or  addi- 
tional proof  to  that  required  in  the  state  court?  Is  this  charge  the 
same  in  law  and  in  fact?  Consideration  of  the  indictment  and  consid- 
eration of  the  charge  and  judgment  of  conviction  in  the  state  court 
bring  the  inevitable  conclusion  that  the  same  character  and  degree  of 
proof  will  be  necessary  to  sustain  count  2  of  the  indictment  as  was 
necessary  to  sustain  the  conviction  in  the  state  court.  The  same  may 
not  be  said  as  to  count  1,  where  a  felonious  taking,  stealing,  and  car- 
^  rying  away  must  be  established.  Every  issue  here  presented  was 
determined  by  the  Supreme  Court  in  Gavieres  v.  United  States,  220 
U.  S.  338,  31  Sup.  Ct.  421,  55  L.  Ed.  489. 

The  plea  in  bar  is  sustained  as  to  count  2,  and  denied  as  to  count  1. 


UNITED  STATES  v.  ONE  CADILLAC  EIGHT  AUTOMOBILE. 

(District  Court,  M.  D.  Tennessee.    Deeonber  24,  1018.) 

No.  1234. 

L  Intoxicating   Liquobs   ^=9247 — Transportation   of  Intoxicants — ^Fo»- 

FEITUBK  OF  VEHICUB:  USED— GROUNDS. 

An  automobile  used  to  transport  liquor  into  a  state  the  laws  of  which 
prohibit  its  sale,  in  violation  of  Act  March  3,  1917,  {  5  (Comp.  St  1918,  §§ 
8739a.  10387a-10887c),  is  not  subject  to  seizure  and  forfeiture  by  virtue  of 
Act  March  2,  1917,  |  1,  which  is  a  proviso  contained  in  the  Indian  Ap- 
propriation Act,  and  applies  only  to  introdnoti<»  of  liquor  into  Indian 
country  **or  where  the  introduction  is  prohibited  by  treaty  or  federal 
statute"  relating  to  Indian  affairs. 
2.  Forfeitures  «=>2 — Construction  of  Statutes. 

A  statute  imposing  a  forfeiture  should  be  strictly  construed  and  in  a 
manner  as  favorable  to  the  person  whose  property  is  to  be  seized  as  is 
consistent  with  the  fair  principles  of  interpretation. 
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3.  Statutes  ^=s>228 — CJonstbuctiow — Scofk  of  Pboviso. 

The  effect  of  a  proviso  is  presmnptively  limited  to  the  particular  legis- 
lation to  which  it  is  appended,  and  it  should  not  be  construed  as  having 
a  more  general  application  unless  such  legislative  intention  is  clearly 
and  positively  expressed  in  language  admitting  of  no  other  reasonable  in- 
terpretation. 

Forfeiture.  Libel  by  United  States  for  forfeiture  of  Cadillac  Eight 
Automobile,  alleged  to  have  been  used  in  transporting  intoxicating  liq- 
uor from  Kentucky  into  Tennessee.  Answer  by  claimant,  W.  B.  Win- 
ter, incorporating  defense  in  the  nature  of  demurrer  to  the  libel.  De- 
cree for  claimant. 

Leo  Douglas,  U.  S.  Atty.,  of  Nashville,  Tenn. 
Prank  P.  Bond,  of  Nashville,  Tenn.,  for  defendant. 

SANFORD,  District  Judge,  [t]  The  answer  of  the  claimant  in  ef- 
fect incorporates  a  demurrer  to  the  libel.  This  has  been  argued  by 
counsel,  with  the  understanding  that  technical  questions  of  pleading  are 
waived,  and  that  the  question  submitted  for  determination  is  whether, 
on  the  face  of  the  libel,  a  case  is  made  out  for  the  forfeiture  of  the  au- 
tomobile in  question. 

The  libel  alleges  that  the  automobile  was  used  in  transporting  in- 
toxicating liquor  from  Kentuckv  into  Tennessee  in  violation  of  sec- 
tion 5  of  the  Act  of  March  3,  1917,  c.  162,  '39  Stat.  1058,  1069  (Corap. 
St.  1918,  §§  8739a,  10387a- 10387c)  commonly  known  as  the  Reed 
Amendment. 

The  specific  punishment  provided  for  violation  of  this  Act  is  fine 
or  imprisonment,  or  both.  Admittedly  it  does  not  authorize  the  for- 
feiture of  the  automobile  unless  by  virtue  of  a  proviso  contained  in 
the  earlier  Act  of  March  2,  1917,  c.  146,  39  Stat.  969,  970,  making 
an  appropriation  for  the  expenses  of  the  Bureau  of  Indian  Affairs, 
etc. 

This  proviso  appears  in  a  separate  paragraph,  reading  as  follows : 

"For  the  suppression  of  the  traffic  in  intoxicating  liquors  among  Indians, 
$150,000:  Provided,  that  automobiles. or, any  other  vehicles  or  conveyances 
used  in  introducing,  or  attempting  to  introduce,  intoxicants  into  the  Indian 
country,  or  where  the  introduction  is  prohibited  by  treaty  or  Federal  statute, 
whether  used  by  the  owner  thereof  or  other  person,  shall  be  subject  to  the 
seizure,  libel,  and  forfeiture  provided  in  section  twenty-one  hundred  and  forty 
of  the  Revised  Statutes  of  the  United  States." 

Section  2139  of  the  Revised  Statutes  makes  it  a  criminal  offense  to 
introduce  or  attempt  to  introduce  "any  spirituous  liquor  or  wine  into 
the  Indian  Country,"  but  that  it  shall  be  a  sufficient  defense  that 
the  acts  charged  were  done  by  order  or  under  the  authority  of  the  War 
Department. 

Section  2140  of  the  Revised  Statutes  (Comp.  St.  1918,  §  4141), 
which  is  referred  to  in  the  Act  of  March  2,  1917,  is  contained  in  title 
28,  "Indians,"  and  chapter  4,  "Government  of  Indian  Country,"  and 
reads  as  follows : 

**If  any  superintendent  of  Indian  aflfairs,  Indian  agent,  or  subagent,  or 
commanding  officer  of  a  military  post,  has  reason  to  suspect  or  is  informed 
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tbat  any  white  person  or  Indian  is  about  to  introduce  or  has  introduced  any 
spirituous  liquor  or  wine  into  the  Indian  Country  in  violation  of  law,  such 
superintendent,  agent,  subagent,  or  commanding  officer,  may  cause  the  boats, 
stores^  packages,  wagons,  sleds,  and  places  of  d^>06it  of  such  person  to  be 
searched;  and  if  any  such  liquor  is  found  therein,  the  same,  together  with 
the  boats,  teams,  wagons,  and  sleds  used  in  conveying  the  same,  •  •  • 
shall  be  seized  and  delivered  to  the  proper  officer,  and  shall  be  proceeded 
against  by  libel  in  the  propeac  court,  and  forfeited,  one  half  to  the  informer 
and  the  other  half  to  the  use  of  the  United  States." 

After  careful  consideration  of  the  arguments  and  briefs  of  counsel, 
I  conclude  that  the  phrase  in  the  Act  of  March  2,  1917,  on  which  the 
Government  relies,  "or  where  the  introduction  is  prohibited  by  treaty 
or  Federal  statute,"  does  not  authorize  the  forfeiture  of  the  automo- 
bile in  question  because  its  use  in  introducing  intoxicating  liquor  into 
the  State  of  Tennessee  in  violation  of  the  Reed  Amendment,  as  al- 
leged. 

[2]  A  statute  imposing  a  forfeiture  should  be  strictly  construed  and 
in  a  manner  as  favorable  to  the  person  whose  property  is  to  be  seized 
as  is  consistent  with  the  fair  principles  of  interpretation.  19  Cyc.  1358, 
and  cases  cited  in  note  14. 

[3]  The  effect  of  a  proviso  is  furthermore  presumptively  limited 
to  the  particular  legislation  to  which  it  is  appended,  and  should  not 
be  construed  as  having  a  more  general  application  unless  such  legis- 
lative intention  is  clearly  and  positively  expressed  in  language  admit- 
ting of  no  other  reasonable  interpretation.  Minis  v.  United  States,  15 
Pet.  423,  445,  10  L.  Ed.  791.  It  is  hence  not  to  be  construed  as  having 
a  general  application  when  its  language' is  perfectly  satisfied  by  con- 
fining its  operation  to  the  particular  legislation  to  which  it  is  appended, 
especially  when  there  is  no  other  general  legislation  theh  in  force  to 
which  it  can  relate.  IS  Pet.  446,  447,  10  L.  Ed.  791.  As  all  other 
provisions  of  the  Act  of  March  3,  1917,  in  which  this  proviso  is  con- 
tained relate  exclusively  to  Indian  affairs,  and  the  particular  clause 
to  which  it  is  appended  relates  to  the  suppression  of  traffic  in  intoxicat- 
ing liquors  among  Indians,  it  is  therefore  presumptively  limited  to  the 
introduction  of  intoxicating  liquor  among  the  Indians,  and  should 
certaii\ly  not  be  extended  beyond  the  treaties  and  statutes  relating  to 
Indian  affairs  unless  the  language  admits  of  no  other  reasonable  inter- 
pretation and  is  not  perfectly  satisfied  when  applied  to  such  treaties 
and  statutes. 

At  the  time  this  Act  was  passed  there  were  in  force  various  treaties 
with  Indian  Tribes  and  Federal  statutes  ratifying  the  same,  by  which 
certain  tracts  of  land  had  been  ceded  to  the  United  States  by  the  In- 
dians and  therefore  had  ceased  to  be  "Indian  Country,"  but  in  which, 
pursuant  to  the  treaty  stipulation  and  statutes,  the  laws  of  the  United 
States  prohibiting  the  introduction  of  intoxicating  liquor  into  the  "In- 
dian Country"  nevertheless  remained  in  force.  Treaty  with  Nez  Perce 
Indians,  May  1,  1893,  art.  9,  ratified  by  the  Act  of  Aug.  15,  1894,  c. 
290,  28  Stat.  286,  330;  Treaty  with  Choctaw  and  Chickasaw  Indians, 
March  21,  1903,  ratified  by  the  Act  of  July  1, 1902,  c.  1362,  32  Stat.  641, 
651;  also  various  Treaties  with  the  .Choctaws,  Seminoles,  Creeks  and 
other  Indian  Tribes  and  ratifying  Acts,  collated  in  Ex  parte  Webb,  225 
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U.  S.  663,  684,  685, 32  Sup.  Ct.769,  56  L.  Ed.  1248.  The  Act  of  March 
1,  1895,  c.  145,  28  Stat.  693,  prohibiting  the  introduction  of  intoxicating 
liquor  into  the  "Indian  Tferrifory/'  including  those  portions  which, 
though  largely  inhabited  by  Indians,  were  no  longer  "Indian  country," 
also  then  remained  in  force  after  the  incorporation  of  the  Indian  Ter- 
ritory into  the  State  of  Oklahoma,  so  far  as  it  prohibited  the  introduc- 
tion of  intoxicating  liquors  from  without  the  new  State  into  that  part 
of  it  which  had  formerly  been  the  "Indian  Territory,"  although  not 
remaining  "Indian  country,"  under  the  well  established  authority  of 
the  Federal  Government  to  regulate  liquor  traffic  with  tho  Indians, 
even  after  Statehood.  Ex  parte  Webb,  225  U.  S.,  supra ;  Joplin  Mer- 
cantile Co.  V.  U.  S.,  236  U.  S.  531,  537,  35  Sup.  Ct.  291,  59  L.  Ed.  705. 

As  the  lands  Vhich  had  been  ceded  by  the  Indians  under  the  fore- 
going treaties  and  a  part  at  least  of  the  former  Indian  Territory  was 
no  longer  Indian  country,  it  is  obvious  that  the  preceding  phrase  in 
the  proviso  of  the  Act  of  March  2,  1917,  relating  to  vehicles  used  in 
introducing  intoxicants  "into  the  Indian  country"  would  not  have  been 
applicable  to  these  places,  and  that  in  order  to  make  the  proviso  ap- 
plicable to  such  places  it  was  necessary  to  add  the  subsequent  phrase 
now  in  question,  "or  where  the  introduction  is  prohibited  by  treaty 
or  Federal  statute,"  or  its  equivalent.  The  meaning  of  this  subsequent 
phrase  is,  however,  clearly  satisfied  when  it  is  applied  to  the  places 
in  which  the  introduction  of  intoxicating  liquor  was  still  prohibited  by 
these  Indian  treaties  and  ratifying  acts  and  by  the  Act  of  1895  pro- 
hibiting the  introduction  of  .intoxicating  liquor  into  the  Indian  Terri- 
tory. This  meaning  of  the  phrase  is  entirely  germane  to  Indian  af- 
fairs, the  general  subject  matter  of  the  Act  of  March  2,  1917,  and 
also  to  the  particular  clause  to  which  the  proviso  is  attached  relating 
to  the  suppression  of  traffic  in  intoxicating  liquors  among  Indians,  and 
gives  to  this  phrase  a  meaning  entirely  consistent  with  the  general 
plan  of  legislation  of  the  United  States  in  dealing  with  Indian  affairs. 
The  meaning  of  this  phrase  being  thus  clearly  satisfied  by  its  applica- 
tion to  these  Indian  treaties  and  statutes  in  reference  to  Indian  affairs, 
it  would,  in  my  opinion,  be  contrary  to  the  fundamental  rule  of  con- 
struction stated  in  Minis  v.  United  States,  15  Pet.  423,  10  L.  Ed.  791, 
supra,  to  extend  its  meaning  so  as  to  include  general  legislation  having 
no  reference  whatever  to  Indian  affairs  or  to  the  suppression  of  the 
traffic  in  intoxicating  liquor  among  the  Indians,  even  if  there  appeared 
to  have  been  then  in  force  any  other  general  treaties  or  Federal  stat- 
utes prohibiting  the  introduction  of  intoxicating  liquor  to  which  this 
proviso  could  in  any  event  have  been  applicable.  No  such  general 
treaty  appears  however  to  have  been  then  in  existence;  and  no  gen- 
eral Federal  statute  other  than  the  Webb-Kenyon  Act  of  March  1, 
1913,  c.  90,  37  Stat.  699  (Comp.  St.  §  8739),  which  prohibited  the  trans- 
portation, through  interstate  or  foreign  commerce  of  intoxicating  liq- 
uor into  any  State,  Territory  or  District,  for  use  in  violation  of  the  law 
thereof ;   but  did  not  prohibit  such  introduction  for  lawful  local  use. 

The  Act  of  March  2,  1917,  furthermore  specifically  provides  that  the 
vehicles  used  in  the  introduction  of  intoxicating  liquor  "shall  be  sub- 
ject to  the  seizure,  libel  and  forfeiture  provided  in  section  twenty-one 
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forty  of  the  Revised  Statutes  of  the  United  States."  Section  2140, 
however,  provided  for  search  for  liquor  by  any  superintendent  of  In- 
dian aflFairs,  Indian  agent,  sub-agent,  or  commanding  officer  of  a  mili- 
tary post,  and  that  if  such  liquor  should  he  found  it  should  be  seized 
and  delivered  to  the  proper  officer,  proceeded  against  by  libel,  and 
forfeited.  In  United  States  v.  Steamboat  Cora,  1  Dak.  1,  46  N.  W. 
503,  it  was  held  by  the  United  States  Territorial  District  Court,  con- 
struing the  Act  of  March  15,  1864,  c.  33,  13  Stat.  29,  from  which  this 
section  is  derived,  that  to  maintain  a  libel  of  forfeiture  thereunder  the 
sdzure  must  be  made  by  one  of  the  designated  officers  or  agents  there- 
in specified  in  order  to  constitute  a  legal  seizure,  and  that  a  seizure 
made  by  the  Marshal  under  writ  of  the  court  based  upon  the  Govern- 
ment's libel,  did  not  confer  jurisdiction.  The  effect  of  this  holding, 
which  appears  to  me  to  be  based  upon  a  sound  interpretation  of  the 
statute,  is  twofold:  First,  as  the  seizure  and  forfeiture  to  be  made 
under  the  Act  of  March  2,  1917,  is  that  provided  for  by  R.  S.  2140, 
and  as  such  forfeiture  can  only  follow  a  search  and  seizure  made  by 
certain  designated  officers  or  agents,  most  of  whom  are  stationed  in 
Indian  country  or  closely  contiguous  thereto,  and  not  generally 
throughout  the  United  States,  this  strengthens  the  conclusion  that  it 
was  not  intended  by  the  proviso  in  the  Act  of  March  2,  1917,  that  it 
should  apply  generally  throughout  the  United  States  or  otherwise 
than  in  treaties  and  statutes  relating  to  Indian  affairs ;  and,  second,  as 
the  seizure  in  the  instant  case  is  not  alleged  to  have  been  made  by  any 
of  these  designated  officers  or  agents  (but  as  shown  by  the  process  was 
made  by  the  Marshall  under  writ  of  monition  and  arrest  based  upon 
the  libel  itself)  if  follows  that  for  want  of  showing  of  a  legal  seizure, 
this  court  has  acquired  no  jurisdiction  of  the  automobile  thus  seized. 

I  find  nothing  inconsistent  with  this  conclusion  in  United  States  v. 
One  Buick  Roadster  (D.  C.)  244  Fed.  961,  963,  964,  which  merely 
held  that  the  Act  of  March  2,  1917,  authorized  the  forfeiture  of  an 
automobile  used  in  introducing  liquor  into  that  portion  of  Oklahoma 
which  was  formerly  the  "Indian  Territory"  although  not  "Indian 
Country,"  which  remained  prohibited  even  after  statehood  under  the 
Act  of  March  1,  1895,  and  was  sustainable  under  the  power  of  Con- 
gress in  the  regulation  of  Indian  affairs;  a  conclusion  in  which  I 
entirely  concur,  the  construction  of  the  proviso  so  as  to  include  such 
cases  being  entirely  germane  to  the  other  provisions  of  the  Act  and 
well  within  the  presumptive  meaning  of  the  proviso. 

I  pass  without  determination  the  suggestion  of  counsel  for  the  claim- 
ant that  in  any  event  the  Reed  Amendment  is  not  to  be  deemed  a 
Federal  statute  prohibiting  the  introduction  of  liquor  into  Tennessee 
within  the  meaning  of  the  Act  of  March  2,  1917,  since  such  prohibi- 
tion arises  not  merely  from  the  Federal  statute  but  also  from  State 
l^islation ;  as  well  as  the  question  suggested  in  my  mind  in  consider- 
ing this  case,  whether  in  any  event  the  Reed  Amendment  can  be  prop- 
erly considered  as  a  Federal  statute  prohibiting  the  introduction  of  in- 
toxicating liquor  into  Tennessee  or  other  places  within  the  meaning  of 
the  Act  of  March  2,  1917,  since  it  does  not  absolutely  prohibit  the 
255  F.— 12 
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introduction  of  liquor  into  such  places,  but  merely  prohibits  such  in- 
troduction otherwise  than  for  four  specified  purposes. 

For  the  reasons  stated,  a  decree  will  be  entered  adjudging  the  libel 
to  be  insufficient  in  law  and  dismissing  the  same« 


FLANAGAN  v.  COLEMAN  et  aL 

(District  CJourt,  E.  D.  New  York.     August  15,  1918.) 

CopTBiGHTs  «=>85— Injunction  Pendente  Ltfe — Denial. 

On  motion  for  injunction  pendente  lite  restraining  defendants  from 
publishing,  printing,  or  sailing  a  musical  comi)osltion  or  any  colorable 
imitation  thereof,  held,  that  as  the  affidavits  in  support  of  motion  were 
controverted  by  answering  affidavits,  and  it  appeared  that  plaintiff  knew 
the  facts  more  than  a  year  before  the  bill  was  filed,  the  motion  should  be 
denied. 

In  Equity.  Bill  by  Thomas  J.  Flanagan  against  Charles  Coleman 
and  Isidor  H.  Gertler,  doing  business  under  the  trade-name  and 
style  of  the  Songland  Publishing  Company,  and  others.  On  motion 
for  injunction  pendente  lite.    Motion  denied. 

John  J.  Cunneen  and  Charles  P.  Robinson,  both  of  New  York  City, 
for  plaintiflF. 
George  R.  Brjstor,  of  New  York  City,  for  defendant  Coleman. 
L.  &  A.  U.  Zinke,  of  New  York  City,  for  Plaza  Music  Co. 

GARVIN,  District  Judge.  This  is  a  motion  for  an  order  enjoining 
pendente  lite  the  defendants  and  each  of  them,  their  agents,  serv- 
ants, and  employes,  during  the  pendency  of  this  action,  from  publish- 
ing, printing,  reprinting,  copying,  selling,  vending,  offering  for  sale, 
or  otherwise  distributing  the  musical  composition  entitled,  "Where  is 
My  Mama,"  or  any  imitation  or  colorable  imitation  of  plaintiff's  said 
musical  composition,  and  for  such  other  and  further  relief  as  may 
be  just  and  proper. 

The  motion  is  based  upon  the  bill  of  complaint  and  the  exhibits 
thereto  attached  with  the  affidavit  of  Margaret  V.  F.  McCarthy,  setting 
forth  that  she  had  purchased  from  the  Plaza  Music  Companv  six 
copies  of  the  song  in  question,  and  the  affidavit  of  Lew  Shaffer  which 
sets  forth  the  employment  of  the  affiant  during  1916,  1917,  and  part  of 
1918  by  Charles  Coleman,  apparently  one  of  the  defendants  herein, 
during  which  period  Coleman  had  the  affiant  selling  the  song  in  ques- 
tion on  the  title  page  of  which  appeared,  "Copyrighted  by  Charles 
Coleman,"  and  the  music  of  which  was  printed  by  F.  J.  Lawson  Com- 
pany of  New  York,  S.  H.  Talbot,  of  Chicago,  and  the  Plaza  Music 
Company  of  New  York. 

The  complaint  sets  forth  that  the  defendants  Coleman  and  Gert- 
ler on  September  3,  1912,  signed  and  filed  a  certificate  in  the  crffice  of 
the  county  clerk  of  New  York  county,  in  which  they  certified  that  they 
were  conducting  the  business  of  music/  publishers  with  an  office  at 
169  West  Eighteenth  street,  borough  of  Manhattan,  city  of  New  York, 
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under  the  name  of  "Songland  Music  Publishing  Company";  that  on 
and  before  April  20,  1910,  plaintiff  was  the  author,  composer,  and 
proprietor  of  both  the  words  and  music  of  a  song  of  great  and  artis- 
tic value  entitled,  ''Where  is  My  Mama";  that  on  or  about  April  20, 
1910,  plaintiff  published  this  composition  and  affixed  to  each  copy 
published  and  offered  for  sale,  "Copyright  and  published  MCMX 
by  Thos.  J.  Flanagan,"  "International  Copyright  Secured,"  "All  Rights 
Reserved,"  and, on  and  before  April  20,  1910,  plaintiff  sent  to  the 
Librarian  of  Congress,  Copyright  Office,  a  manuscript  of  the  song 
in  question ;  a  certificate  of  registration  appears  to  have  been  issued 
by  the  register  of  copyrights  to  the  plaintiff,  and  on  December  11, 
1916,  he  deposited  two  copies  of  the  publication  with  the  register; 
that  about  May,  1911,  plaintiff  and  defendant  Coleman  made  an  agree- 
ment, whereby  plaintiff  promised  to  pay  or  assign  to  Coleman  one-half 
of  the  profits  on  sales  of  the  said  song  in  consideration  of  $100,  which 
latter  sum  Coleman  has  refused  to  pay,  this  agreement  being  canceled 
by  consent;  that  the  plaintiff  has  never  granted  or  assigned  to  said 
Coleman  any  interest  in  the  profits  of  the  song  entitled,  "Where  is 
My  Mama,"  or  any  right  to  print,  reprint,  copy,  vend,  or  offer  it 
for  sale;  that  on  the  copy  of  the  song  plaintiff  permitted  to  be  writ- 
ten, out  of  courtesy  to  defendant  Coleman,  who  was  singing  and 
selling  said  song  as  plaintiff's  employe,  the  words,  "Words  by  Chas. 
Coleman,"  although  Coleman  had  not  in  fact  written  the  words ;  that 
plaintiff  has  never  panted  or  assigned  to  Coleman  any  interest  of 
ownership,  authorship,  or  proprietorship  in  the  copyright  thereof; 
that  this  song  has  acquired  great  popularity,  and  plaintiff  believes  it 
has  and  will  continue  to  have  a  popularity  which  will  be  a  source  of 
great  benefit  to  plaintiff;  that  the  defendants  Coleman  and  Gertler, 
appreciating  the  popularity  of  the  song,  and  with  full  knowledge  of 
the  rights  of  plaintiff  therein  and  of  the  copyright,  on  and  after  Sep- 
tember 3,  1912,  unlawfully  caused  to  be  published,  and  threatens  to 
cause  to  be  published,  this  song  throughout  the  United  States ;  that 
all  of  the  defendants  except  Sheridan  and  the  Plaza  Music  Company 
have  unlawfully  caused  to  be  printed  on  the  first  page  of  the  song, 
and  with  full  knowledge  of  the  plaintiff's  copyright  of  said  musical 
composition,  the  following  "Copyright  MCMXVI  by  Chas.  Coleman," 
"Woi'ds  and  Music  by  Chas.  Coleman,"  "International  Copyright 
Secured,"  "Songland  Publishing  Company,  549  Kosciusko  Street, 
Brooklyn,  New  York,"  "All  Rights  Reserved";  that  the  defendants 
Lawson  and  F.  J.  Lawson  Company  at  plaintiff's  request  and  prior 
to  April,  1910,  printed  the  song  and  printed  on  the  first  page  the  words, 
"Copyright  and  published  MCMX  by  Thos.  J.  Flanagan,"  and  that  the 
latter  company  had  full  notice  of  the  plaintiff's  copjrright ;  that  there- 
after during  1916  the  defendant  Lawson  Company,  at  the  request  of 
defendant  Coleman,  unlawfully  printed  on  the  first  page  of  copies 
of  the  said  song  the  words,  "Copyright  MCMXVI  by  Chas.  Coleman," 
and  that  the  said  Lawson  Company  at  other  times  since  1910  had  print- 
ed copies  of  said  musical  composition  at  the  request  of  the  defendant 
!  Coleman  and  without  authority  of  the  plaintiff;   that  the  defendants 

I  Sheridan  and  Plaza  Music  Company  are  engaged  in  selling*  the  song ; 

j  that  the  publishing,  printing,  copying,  vending,  and  offering  for  sale 
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by  the  defendants  was  and  is  without  the  authority  of  the  plaintiff, 
and  that  plaintiflE  is  being  caused,  and  will  be  caused,  great  injury  there- 
by ;  and  that  plaintiff  has  no  adequate  remedy  at  law. 

It  thus  appears  that  the  bill  of  complaint  is  a  lengthy  document,  and 
it  also  appears  from  an  inspection  that  it  was  originally  verified  on 
December  10,  1917,  as  was  the  affidavit  immediately  hereinafter  re- 
ferred to;  both  were  finally  reverified  June  27,  1918.  Upon  these  pa- 
pers plaintiff  now  asks  for  an  injunction  pendente  lite. 

An  additional  affidavit  by  plaintiff  is  submitted  setting  forth  that 
on  the  death  of  his  father  in  1912  he  went  to  Syracuse  to  live,  and  that 
in  1916  he  learned  that  defendant  Coleman  was  publishing  his  song ; 
that  the  plaintiff  had  left  with  the  defendant  Lawson  Company  his 
plates  for  the  printing  of  the  song,  and  that  he  wrote  to  the  said  Lawson 
Company  to  return  his  plates,  which  the  defendant  Lawson  refused 
to  do  and  admitted  in  writing  that  they  were  printing  the  song  for 
the  defendant  Coleman,  saying: 

'*That  lie  (referring  to  Coleman)  has  made  good.  He  bas  two  automobiles, 
and  no  donbt  bas  money  besides.  However,  as  we  have  not  had  any  evidence 
of  your  dissolving  your  partnership,  we  would  print  the  copies  for  you  the 
same  as  we  have  for  him,  but  you  will  have  to  settle  with  Coleman.  He  has 
started  on  a  trip»  to  take  in  the  South,  have  not  heard  from  him  since  last 
week." 

The  defendant  Lawson  submits  an  affidavit  saying  that  he  has  known 
Coleman  and  Flannigan  (so  spelled  in  affidavit)  since  1910,  and  has 
known  them  as  copaiiners  under  the  firm  name  of  Flannigan  &  Cole- 
man ;  that  by  order  of  both  Flannigan  and  Coleman  he  had  printed  at  the 
F.  J.  Lawson  Company,  of  which  he  is  president,  music  sheets  with  the 
statement,  "Published  by  Flannigan  &  Coleman,"  and  Flannigan  never 
made  any  objection  or  denied  that  Coleman  was  a  partner,  and  in  fact 
defendant's  accounts  are  made  out  in  the  name  of  Flannigan  &  Cole- 
man; that  in  the  year  1911  Flannigan  called  on  him  and  stated  that  he 
had  wound  up  the  partnership  with  Coleman  and  would  not  be  responsi- 
ble for  any  order  placed  by  Coleman  after  that  date,  but  that  he  would 
continue  business  and  place  orders  on  his  own  account;  that  in  1916 
or  1917  deponent  received  an  order  from  Coleman,  who  was  then  in 
Indiana,  for  several  thousand  copies  of  "Where  is  My  Mama" ;  that 
in  printing  these  the  engraver  made  an  error  and  had  "Copyrighted 
by  Charles  Coleman"  instead  of  "Copyrighted  by  Flannigan";  that 
these  sheets  were  printed  and  forwarded  to  Coleman ;  that  thereafter 
Coleman  wrote  deponent  calling  attention  to  the  mistake,  and  depon- 
ent immediately  had  the  plates  changed,  so  that  the  new  plates  con- 
tained the  statement,  "Copyrighted  by  Songland  Publishing  Com- 
pany" ;  that  on  the  outside  of  the  cover  appeared  the  correct  statement, 
"Words  by  Coleman  and  Music  by  Flannigan."  An  affidavit  was 
submitted  by  Daniel  G.  Gottlieb,  who  states  that  for  about  six  or  sev- 
en years  he  was  employed  as  a  singer  by  the  firm  of  Flannigan  &  Cole- 
man (so  spelled  in  affidavit),  having  been  engaged  by  said  Coleman ;  that 
immediately  thereafter  Coleman  introduced  Flannigan  as  his  partner,  to 
which  Flannigan  made  no  objection;  that  he  worked  for  Flannig^an  & 
Coleman  for  about  three  months,  after  which  time  Flannigan,  in  Gott- 
lieb's presence,  told  Coleman  that  he  was  having  domestic  difficulties 
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with  his  wife  and  wished  to  withdraw  from  the  partnership ;  that  it  was 
agreed  that  Coleman  buy  him  out  for  about  $100;  that  thereafter 
Flannigan  withdrew  from  the  firm ;  that  Coleman  continued  the  busi- 
ness, Gottlieb  working  for  him  for  a  period  of  three  years;  that 
this  deponent  does  not  know  whether  Coleman  ever  paid  the  $100, 
but  he  does  know  that  Flannigan  met  Coleman  at  times,  and  that  he 
(Gottlieb)  saw  Coleman  pay  something  on  account. 

The  defendant  Coleman  submits  an  affidavit  in  which  he  states 
further  that  he  was  in  partnership  with  plaintiff;  that  plaintiff  was 
a  pianist  and  author  of  certain  songs;  that  Coleman  was  a  public 
singer;  that  their  acquaintance  began  in  1909,  and  that  they  roomed  to- 
gether on  Sixth  avenue,  New  York  City ;  that  they  decided  it  would 
be  profitable  to  join  forces  and  go  about  the  streets  singing  and  play- 
ing their  compositions ;  that,  accordingly,  a  copartnership  was  formed 
by  them,  the  terms  providing  that  plaintiff  was  to  put  into  the  busi- 
ness such  songs  as  he  owned  and  Coleman  was  to  pay  $100,  making 
them  equal  partners;  that  he  then  paid  the  plaintiff  $100;  that  the 
partnership  was  under  the  name  of  Flannigan  &  Coleman  (so  spelled  in 
affidavit),  and  it  was  subsequently  changed  to  Songland  Music  Publish- 
ing Company ;  that  up  to  this  time  the  song  "Where  is  My  Mama"  had 
not  been  written;  that  the  copartnership  was  continued  for  some  time; 
that  Coleman  then  suggested  to  the  plaintiff  that  they  needed  a  baby 
song;  that  thereupon  after  repeated  efforts  he  (Coleman)  alone  wrote 
the  words  of  the  song,  "Where  is  My  Mama,"  as  it  was  printed  and 
since  has  been  stmg;  that  thereupon  plaintiff  undertook  to  set  the  words 
to  music  and,  after  many  trials,  he  (Coleman),  collaborating  with  him, 
prepared  the  music  which  is  now  attached  to  the  words;  that  the 
front  page  bore  the  statement,  "Words  by  Charles  Coleman,  Music 
by  Thomas  Jay  Flannigan,"  which  statement  was  prepared  by  plain- 
tiff and  not  by  Coleman,  and  that  the  plates  for  printing  were  origi- 
nally under  the  direction  of  plaintiff  and  deponent  together;  that  the 
copyright  of  said  song  was  issued  in  1916  by  the  Librarian  of  Con- 
gress; that  the  application  for  the  copyright  was  made  by  T.  Jay 
Flanagan,  plaintiff ;  that  in  the  application  the  plaintiff  stated,  "Words 
by  Charles  Coleman,"  "Music  by  T.  Jay  Flannigan";  other  allega- 
tions which  it  is  not  necessary  to  set  forth  at  length  follow. 

The  plaintiff  filed  an  answering  affidavit  denying  a  number  of  alle- 
gations made  by  Coleman  and  making  further  all^ations,  some  of 
which  are  denied  by  the  president  of  the  defendaiit  Plaza  Music 
Company  in  an  affidavit  filed  in  its  behalf. 

In  view  of  these  conflicting  statements  and  in  view  of  the  fact  that 
plaintiff  appears  to  have  been  guilty  of  laches  in  applying  for  an  in- 
junction, I  am  of  the  opinion  that  this  motion  should  be  denied.  The 
affidavit  of  the  president  of  the  Plaza  Music  Company  says  that  Flan- 
agan knew  of  the  conditions  ^about  a  year  ago ;  that  is  borne  out 
by  the  fact  that  the  bill  of  complaint  was  originally  verified  on  De- 
cember 10,  1917,  and  the  affidavit  of  Flanagan  on  December  10,  1917. 

If  this  action  is  placed  upon  the  calendar  at  once,  there  is  no  reason 
why  a  trial  cannot  be  had  with  reasonable  promptness.  The  motion 
for  an  injunction  pendente  lite  is  therefore  denied. 
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SHBLTON  V.  SOUTHERN  RY.  CO. 

(District  Ck>urt,  E.  D.,  Tennessee.      March  19,  1918.) 

No.  1730. 

1.  New  Trial,  $=»106 — Newly  Discovered  Evidence. 

Newly  discovered  evidence,  merely  to  contradict  a  witness.  Is  not  soffl- 
dent  to  warrant  a  new  trial. 

2.  New  Trial  «=»104(1>— Newlt  Discovered  Evidence— Oumxxlativs  Evi- 

dence. 

Newly  discovered  evidence,  which  is  merely  cumulative,  is  not  ordinari- 
ly ground  for  a  new  trial. 

3.  New  Trial  ^=s>108(1) — Newlt  Discovered  Evidence — Conclusion. 

Where  newly  discovered  evidence  is  not  so  conclusive  as  to  raise  a 
reasonable  presumption  that  the  result  of  a  new  trial  would  be  different 
from  the  first,  it  is  insufficient  as  ground  for  new  trial. 

4.  Malicious  Prosecution  «=s>24(7) — Want  of  Probable  Cause — ^PsncA  Fa- 

cie Evidence. 

Where  a  grand  jury  hears  only  the  witnesses  for  the  prosecution  and 
determines  only  the  question  of  probable  cause  its  failure  after  investiga- 
tion to  return  an  indictment  is  prima  facie  evidence  of  want  of  probable 
cause. 

5.  Malicious  Prosecution  $=»24(6) — Want  op  Probable  Cause — Prima  Fa- 

cie Evidence. 

Where  a  magistrate,  who  sits  as  a  committing  magistnate  merely,  and 
not  to  try  a  case  on  the  merits,  discharges  the  defendant,  such  discharge 
is  prima  fade  evidence  of  want  of  probable  cause. 

6.  Estoppel  «==>68(4)— Equitable  Estoppel. 

Where  defendant,  having  sworn  out  a  warrant  against  plaintiff,  can- 
not, in  a  subsequent  action  for  malicious  prosecution,  deny  that  prosecu- 
tion was  under  such  warrant,  on  the  ground  that  plaintiff  was  not  present 
at  the  preliminary  proceedings  or  arrested  under  the  warrant,  for  a  de- 
fendant cannot  in  one  judicial  proceeding  deny  the  validity  of  steps 
taken  by  it  in  another,  which  would  impute  a  fraud  upon  the  administra- 
tion of  justice  in  such  proceeding. 

7.  Estoppel  «»107 — Equitable  E^stoppbl— Pleading. 

Generally  speaking,  an  estoppel  in  pais  need  not  be  pleaded ;  it  being  in 
effect  a  rule  of  evidence. 

8.  Estoppel  ^=:»110 — Equitable  Estoppel — ^Pleading. 

At  common  law,  as  distinguished  from  code  pleading,  an  estoppel  in 
pais  is  available  as  a  defense  under  the  general  issue. 

9.  Courts  ^=»347 — Precedents — Decision  op  State  Court. 

Under  the  Conformity  Act  (Comp.  St  §  1537),  a  decision  of  the  hi^est 
court  of  the  state  as  to  the  necessity  of  a  pleading  in  estoppel,  if  intend- 
ed to  establish  a  general  rule  of  pleading,  is  binding  on  a  federal  court 
sitting  within  the  state. 

10.  Estoppel  «=»110 — Pleading — ^Necessity. 

In  an  action  for  malicious  prosecution,  where  plaintiff  alleged  a  prose- 
cution under  a  warrant,  and  defendant  merely  pleaded  the  general  issue, 
without  averring  specifically  the  invalidity  of  the  proceedings  before  a 
justice  of  the  peace  begun  on  such  warrant,  and  the  proceedings  before 
the  justice  showed  prima  facie  at  least  that  plaintiff  was  bound  over  on 
the  warrant,  plaintiff,  without  specifically  pleading  the  sf^me,  may  rely 
on  the  estoppel  precluding  defendant  from  denying  that  plaintiff  was  bound 
over  on  such  warrant,  for,  if  a  party  have  not  an  opportunity  to  show  an 
estoppel  by  pleading,  he  may  exhibit  the  matter  thereof  in  evidence. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeeti  ft  Indexes 


Digitized  by  LjOOQIC 


I  8HELTON   y.  SOUXHEBN  BT.  CO.  183 

I  11.  MALiGions  Pboseoution  ^=>64(1) — ^AcTibN — Pboof. 

The  plaintiff,  In  an  action  for  malicious  prosecution,  Is  not  required  to 
prove  bis  own  Innocence;  It  being  sufficient,  to  establish  a  prima  facie 
case,  that  he  show  malice  and  want  of  probable  cause. 

12.  Maucious  Pboseoution  ^s>40,  56 — Actions— Defenses. 

Whlle^  as  a  matter  of  public  policy,  an  action  for  malicious  prosecution 
will  not  lie  in  favor  of  a  guilty  plaintiff,  and  defendant  by  way  of  de- 
fense may  show  plaintiff's  guilt,  the  burden  of  establishing  such  defense 
is  on  the  defendant. 

18.  Trial  ^=9344 — ^Vebdict — Impeachment. 

A  verdict  cannot  be  impeacdied  as  a  quotient  verdict  on  evidence  of 
the  jurors. 

14.  Malicious  Pbobbcxttion  ^s»e9^DAMAOES. 

An  award  of  $1,400,  in  an  action  for  malicious  prosecution  of  a  crimi- 
nal proceeding  wherein  defendant  was  charged  with  unlawfully  breaking 
Into  a  railroad  car,  is  not  so  excessive  as  to  warrant  new  trial. 

!  At  Law.    Action*  by  Horace  Shelton  against  the  Southern  Railway 

,  Company.    On  defendant's  motion  for  new  trial.    Motion  denied. 

!  Pickle,  Turner,  Kennedy  &  Gate,  of  Knoxville,  Tenn.,  for  plaintiff. 

L.  D.  Smith,  of  Knoxville,  Tenn.,  for  defendant 

S ANFORD,  District  Judge.    My  conclusions  are : 
1.  The  verdict  is  not  so  clearly  and  manifestly  against  the  weight 
of  the  evidence  as  to  warrant  its  being  set  aside.    Mt.  Adams  Ry.  v. 
Lowery  (6th  Cir.)  74  Fed.  463,  472,  20  C.  C.  A.  596;  Felton  v.  Spiro 
(6th  Cir.)  78  Fed.  576,  582,  24  C.  C.  A.  321. 

[1-3]  2.  The  affidavits  as  to  the  identity  of  De  Witt  Smith  do  not 
warrant  the  granting  of  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  Tfiiis  is  offered  to  contradict  the  testimony  of  Hum- 
bert that  Smith  was  a  white  man,  of  Lexington,  Kentucky.  Newly 
discovered  evidence  merely  to  contradict  a  witness  is  not  sufficient, 
however,  to  warrant  a  new  trial.  Lowry  v.  Mt.  Adams  Railway  Co. 
(C.  C.)  68  Fed.  827,  829.  Furthermore  on  the  point  offered  these  af- 
fidavits were  merely  cumulative,  as  there  was  evidence  on  the  trial 
thar  the  plaintiff  had  himself  brought  a  negro  to  the  Knoxville  depot 
and  introduced  him  as  De  Witt  Smith.  Newly  discovered  evidence, 
which  is  merely  cumulative,  is  not  ordinarily  ground  for  a  new  trial. 
Lowery  v.  Mt.  Adams  Railway  Co.  (C.  C.)  68  Fed.,  supra,  at  p.  828 ; 
Flint  V.  Insurance  Co.  (C.  C.)  71  Fed.  210,  221 ;  Wright  v.  Express 
Co.  (C.  C.)  80  Fed.  85.  The  question  of  Smith's  identity  was  further- 
more merely  collateral;  the  affidavits  are  merely  negative;  and  the 
counter  affidavits  introduced  by  the  plaintiff  indicate  that  in  fact  Smith 
was  a  white  man  then  living  in  Knoxville,  who  had  formerly  lived  in 
Lexington.  On  the  whole,  I  think  the  newly  discovered  evidence  is 
not  so  conclusive  as  to  raise  a  reasonable  presumption  that  the  result 
of  a  new  trial  would  be  different  from  the  first ;  it  is  hence  insufficient 
as  ground  for  a  new  trial.  Stoakes  v.  Monroe,  36  Cal.  383,  388 ;  Arm- 
strong V.  Davis,  41  Cal.  494,  500;  State  v.  Montgomery,  37  Utah,  515, 
520,  109  Pac.  815.  And  see  Williams  v.  United  States,  137  U.  S. 
113,  137,  11  Sup.  Ct.  43,  34  L.  Ed.  590;    Turner  v.  SchaeflF^r  (6th 

^s»For  otlier  caaea  aee  same  topic  A  KET-NUMBBR  in  all  Koy-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQiC 


184  255  FEDERAL  REPORTER 

Cir.)  249  Fed.  654,  657, C.  C.  A. ;  and  Goldsworthy  v.  Lin- 
den, 75  Wis.  25,  34,  43  N.  W.  656. 

[4,  5]  3.  I  find  no  error  in  the  charge  of  the  court  in  the  matters 
complained  of. 

(a)  While  there  is  some  conflict  of  authority  on  the  question,  I  think 
the  true  rule  is  that  where  the  grand  jury,  as  in  Tennessee,  hears  only 
the  witnesses  for  the  prosecution  and  determines  only  the  question  of 
probable  cause,  its  failure,  after  investigation,  to  return  an  indictment, 
is  prima  facie  evidence  of  want  of  probable  cause.  Ambs  v.  Atchison 
Railway  Co.  (C.  C.)  114  Fed.  318,  320;  Brant  v.  Higgins,  10  Mo.  728, 
734;  Vinal  v.  Core,  18  W.  Va.  1,  42;  Brady  v.  Stiltner,  40  W.  Va. 
289,  293,  21  S.  E.  729;  Hanchey  v.  Branson,  175  Ala.  236,  245,  56 
South.  971,  Ann.  Cas.  1914C,  804.  So,  too,  where  a  magistrate  who 
sits  as  a  committing  magistrate  merely,  and  not  to  try  a  case  on  the 
merits,  discharges  the  defendant.  Williams  v.  Norwood,  2  Yerg. 
(Tenn.)  320,  336;  Vinal  v.  Core,  18  W.  Va.,  supra,  at  p.  42;  Brady 
V.  Stiltner,  40  W.  Va.,  supra,  at  p.  293,.  21  S.  E.  729;  Hanchey  v, 
Branson,  175  Ala.,  supra,  at  p.  245,  56  South.  971,  Ann.  Cas.  1914C, 
804;  Smith  v.  Clark,  37  Utah,  116,  130,  106  Pac.  653,  26  L.  R.  A. 
(N.  S.)  953,  Ann.  Cas.  1912B,  1366.  I  hence  find  no  error  in  the  por- 
tion of  the  charge  relating  to  this  question. 

[8]  (b)  The  declaration  alleged  that  the  defendant,  by  its  agent, 
swore  out  a  warrant  against  the  plaintiff  charging  him  with  unlaw- 
fully breaking  into  a  railroad  car,  etc.,  that  the  plaintiff  was  arraigned 
on  said  charge  before  the  justice,  pleaded  not  guilty  and  was  there- 
upon bound  over  to  the  criminal  court,  etc.  While  it  was  not  spe- 
cifically averred  that  the  defendant  was  arrested  under  this  warrant, 
it  was  necessarily  implied,  either  that  he  had  been  arrested  under  it 
or  entered  his  appearance  to  it,  and  that  proceedings  were  had  before 
the  magistrate  under  this  warrant,  after  his  personal  Appearance  be- 
fore the  magistrate.  The  charge  tQ  the  jury  which  is  complained  of 
was  in  substance  that  even  if  the  plaintiff  was  not  in  fact  arrested  un- 
der this  warrant  or  present  at  the  proceedings  under  it  before  the  mag- 
istrate, nevertheless  that  if  the  jury  found  that  certain  proceedings 
were  there  had  in  his  absence  by  which  the  warrant  was  treated  as 
that  upon  which  he  was  to  be  prosecuted,  the  defendant  would  not  be 
in  a  position  to  deny  that  the  prosecution  was  under  this  warrant,  no 
matter  whether  he  was  actually  arrested  under  it  or  not.  The  theory 
upon  which  this  charge  was  given,  although  not  expressed  at  the  time, 
was  that  the  facts  hypothetically  stated  to  the  jury  amounted  to  an 
estoppel  and  prevented  the  defendant  from  denying  that  the  criminal 
prosecution  was  had  under  this  warrant.  The  defendant  excepted  to 
this  portion  of  the  charge  on  the  ground  of  "variation,"  evidently 
meaning  variance. 

I  am  of  opinion  that,  if  the  facts  were  found  by  the  jury  as  stated 
in  this  portion  of  the  charge,  the  defendant  was  clearly  estopped  to 
deny  that  the  plaintiff  was  in  fact  bound  over  to  the  criminal  court  on 
the  prosecution  commenced  on  the  warrant  sworn  out  by  its  agent. 
A  defendant  cannot  be  permitted  in  one  legal  proceeding  to  deny  the 
validity  of  steps  taken  by  it  in  another  proceeding  which  would  im- 
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pute  to  It  a  fraud  upon  the  administration  of  justice  in  such  other 
proceeding.  Philadelphia  Ry.  v.  Howard,  13  How.  307,  334,  14  L. 
Ed.  157. 

There  was  no  objection  to  the  evidence  at  the  trial  on  the  ground 
of  variance.  In  fact,  much  of  the  evidence  on  this  question  was  in- 
troduced by  the  defendant  itself,  substantially  in  the  effort  to  impeach 
the  proceedings  before  the  justice  showing  on  their  face  that  the 
plaintiff  was  bound  over  on  this  warrant.  It  need  not,  however,  be 
now  determined  whether  objection  on  the  ground  of  variance  must  be 
taken  to  the  evidence  or  may  thereafter  be  taken  by  exception  to  the 
charge.  See  31  Cyc.  754,  758,  and  cases  cited.  Irrespective  of  this 
question,  I  am  of  opinion  that  the  charge  in  question  was  correct,  pro- 
vided the  plaintiff  could  prove  the  substantial  averments  of  the  dec- 
laration by  an  estoppel  in  pais  without  having  specially  alleged  the 
same  in  the  declaration  or  in  a  replication. 

[7,  8]  Generally  speaking  an  estoppel  in  pais  need  not  be  pleaded. 
1  Rawle's  Bouv.  1084,' citing  Bigelow,  Estoppel,  765;  estoppel  being, 
in  effect,  a  rule  of  evidence.  1  Rawle's  Bouv.  1078,  and  authorities 
cited.  At  common  law,  as  distinguished  from  code  pleading,  an  estop- 
pel in  pais  is  held  available  as  a  defense  under  the  general  issue.  8 
Enc.  PL  &  Pr.  67;   16  Cyc.  806. 

[9,  10]  Upon  the  specific  question  whether  a  plaintiff  may  rely  upon 
an  estoppel  in  pais  as  proving  the  cause  of  action  alleged,  without 
having  averred  the  same  originally  or  by  way  of  replication,  there  is 
a  conflict  of  authority. 

In  Plumb  V.  Curtis,  66  Conn.  154,  163,  33  Atl.  998,  1003,  it  was  said  : 

"At  common  law  an  estoppel  in  pais  was  never  regarded  as  in  itself  a  sub- 
stantive ground  of  recovery,  to  be  put  forward  In  pleading  as  part  of  the 
plaintifTs  case.  It  was  merely  a  mode  of  shutting  off  a  defense.  A  plaintiff 
who  sued  upon  a  cause  of  action,  the  existence  of  which  the  defendant  was 
equitably  estopped  from  denying,  stated  the  facts  necessary  to  constitute  the 
cause  of  action  In  his  complaint  as  if  they  existed,  and  if  a  denial  were 
pleaded,  did  not  reply  specially,  stating  the  matter  of  estoppel,  but  simply 
introduced  it  in  evidence  to  support  his  original  averments.  Hawley  v. 
Middlebiook,  28  CJonn.  527,  536." 

So,  in  Spears  v.  Walker,  1  Head  (Tenn.)  166,  169,  it  was  held  that 
a  plaintiflf  in  ejectment  might  prove  the  boundary  of  the  land  sued 
for  by  an  estoppel  in  pais  against  the  defendant,  arising  out  of  the 
evidence,  although,  so  far  as  appears,  such  estoppel  had  not  been 
pleaded. 

If  intended  as  establishing  a  general  rule  of  pleading  in  Tennessee 
this  decision  would  of  course  now  be  binding  on  this  court  under  the 
Conformity  Statute,  Rev.  St.  §  914  (Comp.  St.  §  1537).  However,  in 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  9,  36,  22  Am.  Dec.  603,  the  plain- 
tiff's right  to  prove  his  title  by  estoppel,  without  pleading,  was  re- 
ferred to  as  an  exception  to  the  general  rule.  And  see,  to  the  same 
effect,  2  Abb.  Tr.  Brf .  Plead.  1444. 

On  the  other  hand,  in  Philadelphia  Railroad  v.  Howard,  13  How., 
supra,  at  p.  334,  14  L.  Ed.  157,  the  Supreme  Court,  in  speaking  in  ref- 
erence to  the  plaintiff,  said  that  the  rule  was  well  settled  that  if  a  party 
has  a  right  to  plead  an  estoppel  and  voluntarily  fails  to  do  so,  tender- 
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ing  or  taking  issue  on  the  fact,  he  waives  the  estoppel  and  commits 
to  the  jury  the  finding  of  the  truth ;  citing  1  Saund.  325a,  n.  4.  So  in 
Jacobs  V.  Bank,  15  Wash.  358,  361,  46  Pac.  396,  it  was  held  that  the 
plaintiff  could  not  rely,  as  a  ground  of  recovery,  upon  an  estoppel  in 
pais  not  specially  averred.  And  see,  inferentially,  City  of  Ironton  v. 
Harrison  (6th  Cir.)  212  Fed.  353,  357,  129  C.  C.  A.  29,  in  which  it 
was  held  that  as  the  facts  alleged  showed  the  estoppel,  the  plaintiff 
might  have  the  benefit  of  it,  though  he  had  not  pleaded  it  in  terms. 

However,  in  Philadelphia  Railway  v.  Howard,  13  How.  supra,  at 
p.  335,  14  L.  Ed.  157,  the  court  said,  speaking  of  the  plaintiff,  that 
if  a  party  have  not  an  opportunity  to  show  the  estoppel  by  pleading, 
he  may  exhibit  the  matter  thereof  in  evidence  on  the  trial,  and  held 
that  as  the  plaintiff  had  sued  upon  a  sealed  instrument  and  the  de- 
fendant had  merely  pleaded  non  est  factum,  the  plaintiff  need  not  al- 
lege an  estoppel  by  which  the  defendant  was  not  permitted  to  deny 
that  the  instrument  was  under  its  seal,  but  might  rely  on  this  in  evi- 
dence, without  replication.  To  the  same  effect  are  Lord  v.  Bigelow, 
8  Vt.  445,  448;  Wood  v.  Jackson,  8  Wend.  (N.  Y.)  supra,  at  p.  36. 
22  Am.  Dec.  603,  and  2  Abb.  Tr.  Brf.  Plead.  1444. 

Without  determining  the  broad  rule  of  pleading  which  should  be 
generally  followed  as  to  estoppel  by  a  Federal  Court  sitting  in  Ten- 
nessee, I  am  of  opinion  that  in  any  event  the  instant  case  fairly  falls 
within  the  rule  stated  by  the  Supreme  Court  in  the  Howard  Case.  The 
plaintiff  here  had  alleged  a  prosecution  under  this  warrant.  The  de- 
fendant merely  plead^  the  general  issue,  without  averring  specially 
the  invalidity  of  the  proceedings  before  the  justice.  The  proceedings 
before  the  justice  showed,  prima  facie,  at  least,  that  the  plaintiff  was 
bound  over  to  court  on  the  warrant  sworn  out  by  the  defendant's  al- 
leged agent.  The  defendant  relied  upon  evidence  impeaching  or  tend- 
ing to  impeach  the  proceedings  before  the  justice,  and  showing  or  tend- 
ing to  show  that  in  fact  the  plaintiff  was  not  legally  bound  over  on  this 
warrant.  Under  these  circumstances,  I  think  the  plaintiff,  without 
any  affirmative  pleading,  was  entitled  to  reply  to  this  that  even  if  the 
evidence  did  not  show  that  the  plaintiff  was  in  fact  legally  bound  over 
on  this  warrant,  it  did  establish  an  estoppel  against  the  defendant  from 
denying  that  fact.  I  therefore  conclude  that  there  was  no  error  in 
the  charge  in  this  respect. 

[11, 12]  (c)  The  plaintiff  in  an  action  for  malicious  prosecution  is 
not  require  to  go  further  than  to  prove  malice  and  want  of  probable 
cause.  He  need  not  prove  his  own  actual  innocence  to  support  the  ac- 
tion. Moore  v.  Sauborin,  42  Mo.  492,  494;  McGowan  v.  Rickey,  64 
N.  J.  Law,  402,  404,  45  Atl.  804;  26  Cyc.  27.  And  while,  as  a  mat- 
ter of  public  policy,  such  action  will  not  lie  in  favor  of  a  guilty  plain- 
tiff, and  the  defendant  may  hence,  by  way  of  defense,  show  the  plain- 
tiff's actual  guilt  (Ann.  Cas.  1914C,  809),  I  am  of  opinion  that  the 
burden  of  establishing  such  defense  necessarily  rests  upon  the  defend- 
ant, as  the  jury  were  instructed. 

[13]  4.  The  verdict  cannot  be  set  aside  on  the  ground  that  it  was 
arrived  at  as  a  quotient  verdict ;  evidence  of  the  jurors  on  this  point 
being  inadmissible.    McDonald  v.  Pless,  238  U.  S.  264,  267,  35  Sup. 
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Ct.  783,  59  L.  Ed.  1300.  And  see  Hyde  v.  United  States,  225  U.  S. 
347,  383,  32  Sup.  Ct.  793,  56  L.  Ed.  1114,  Ann.  Cas.  1914A,  614.  Fur- 
thermore the  evidence,  in  so  far  as  introduced  on  the  hearing  on  the 
motion  for  new  trial,  did  not  establish  the  fact  that  there  was  a  quotient 
verdict ;  the  defendant,  in  view  of  the  ruling  then  made  by  the  court, 
resting  before  the  proof  on  this  question  had  been  completed. 

[14]  5.  Under  all  the  circumstances,  and  in  view  of  the  serious  na- 
ture of  the  charge  upon  which  the  plaintiff  was  prosecuted,  I  do  not 
find  that  the  verdict  was  so  excessive  as  to  justify  the  granting  of  a 
new  trial. 

6.  The  motion  for  new  trial  will  accordingly  be  denied  and  judg- 
ment entered  on  the  verdict.  ' 


UNION  BAG  ft  PAPER  CORPORATION  v.  BISOHOFF. 
(District  Court,  E.  D.  New  York.    December  13,  1918w) 

t  PSINCIPAL  AND  AGENT  ^=>123(7) — ^AUTHOBITT  OF  AGENT — EVIDENCE. 

In  a  suit  to  compel  defendant  to  purchase  property  from  plaintiff  pur- 
suant to  an  agreement,  evidence  fteW  to  establish  the  authority  of  defend- 
ant's agent,  who  signed  the  agreement,  and  to  show  defendant's  knowledge 
thereof. 

2.  Specific  Pehformance  ^=:»31 — Suit — Right  to  Maintain. 

Where  defendant's  agent  signed  a  letter,  written  by  plaintiff,  offering 
to  sell  property,  and  the  minds  of  the  parties  met,  speciiic  performance 
caimot  be  denied,  because  the  parties  contemplated  that  a  formal  con- 
tract would  be  later  substituted  for  the  more  or  less  informal  agreement. 

3.  Frauds,  Statute  of  ^=»116(5) — Authobity  of  Agent — Pubchase  of  Lands. 

Written  authority  is  not  necessary  for  agent  to  bind  his  principal  by 
an  agreement  to  purchase  land. 

4.  Principal  and  Agent  #=>21 — ^Authobitt  of  Agent — Declarations  of 

Agent — Creation. 

While  ag^icy  cannot  be  proved  by  the  declarations  of  an  agent,  the 
agent  may  testify  to  statements  made  by  his  principal,  in  order  that  the' 
court  may  determine  whether  an  agency  was  created. 

5.  Specifio  Performance  ^=s»31 — ^Action — Defense. 

In  a  suit  to  compel  defendant  to  purchase  land  pursuant  to  an  agree- 
ment, it  is  no  defense  that  the  draft  contracts  did  not  conform  to  the 
agreement  contained  in  an  offer  by  letter,  which  was  accepted  by  defend- 
ant's agent,  where  the  draft  contracts  were  rejected  for  a  different  reason. 
6w  Coubts  ^=»365 — Specific  Performance  ^=>32(3) — Following  State  Deci- 
sions— Contract— Mutuautt. 

The  federal  court  will  not  deny  specific  performance  of  a  contract 
whereby  defendant  was  to  purchase  New  York  lands,  on  the  ground  that 
the  contract  lacked  mutuality,  though  the  rule  in  the  courts  of  New  York 
is  to  the  contrary. 
7.  Vendor  and  Purchaser  ^=5>134(2) — Incumbrance — Mortgage— Partial 
Rklease. 

Where  a  mortgage  on  all  of  the  vendor's  property  provided  for  release 
of  portions  for  sale,  and  it  appeared  the  vendor  had  complied  with  the 
requirements  which  absolutely  entitled  it  to  a  release,  held,  that  specific 
performance  of  defendant's  contract  to  purchase  part  of  the  vendor's  lands 
will  not  be  denied,  because  of  the  mortgage,  though  defendant  could  not 
be  required  to  make  payment,  unless  he  receives  a  title  free  from  the 
mortgage  lien. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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In  Equity.  Suit  by  the  Union  Bag  &  Paper  Corporation  again&t 
FrederiQk  Bischoff.    Decree  for  plaintiff  on  condition. 

Thomas  Mills  Day,  of  New  York  City,  for  plaintiff. 
Edward  T.  Horwill,  of  Brooklyn,  N.  Y.,  for  defendant 

GARVIN,  District  Judge.  This  is  an  action  brought  to  compel  the 
defendant  to  purchase  from  plaintiff  a  mill  property  at  Ballston  Spa, 
N.  Y.    Defendant  rested  at  the  close  of  the  plaintiff's  case. 

On  February  21,  1918,  t^e  following  letter  was  signed  by  the  plain- 
tiff, and  upon  it  was  indorsed  by  one  Briggs : 

"Accepted:    J.  Meade  Briggs,  A^ent  for  F.  Bls(dioff." 
"Union  Bag  &  Paper  Ck>rporation« 
••Woolworth  Building,  New  York  City. 

"February  21,  1918. 
"OfQce  of  the  President.    Mr.  John  L.  Hurlburt,  General  Manager, 

"F.  Bischoir,  150  Sand  Street,  Brooklyn,  N.  Y.— Dear  Sir :  This  is  to  con- 
firm arrangement  made  with  you  to-day,  through  your  representative,  Mr.  J. 
Meade  Briggs,  of  Brooklyn,  whereby  we  sell  to  you  our  property  located  at 
Ballston  Spa,  New  York,  consisting  of  real  property,  mill,  machinjery,  and  fac- 
tory buildings  and  warehouses,  as  contained  in  those  properties  known  as 
Union  Mill  property,  which  you  have  just  gone  over  (with  the  exception  of  our 
Glen  Mill  property,  which  was  not  shown  your  representative),  and  all  rights 
and  titles  connected  therewith,  with  the  exception  of  any  merchandise  that 
may  be  stored  therein,  for  the  sum  of  fifty  thousand  dollars  ($50,000),  on  the 
following  terms: 

"Five  thousand  dollars  ($5,000)  upon  the  drawing  up  and  signing  of  tbe 
contract,  on  or  before  March  1st 

"Fifteen  thousand  dollars  ($15,000)  as  soon  as  the  deeds  for  conveying  the 
property  are  completed,  on  or  before  April  Ist. 

"A  mortgage  of  thirty  thousand  dollars  ($30,000)  for  two  years.  Interest  6%, 
of  which  $10,000  shall  be  paid  one  year  from  this  date,  and  $20,000  to  be  paid 
two  years  from  date,  and  the  privilege  of  paying  ofT  any  amount  in  multiples 
of  $5,000  or  all  on  any  interest-paying  date.  Insurance  and  taxes  to  be 
prorated  at  the  date  of  delivery  of  deed. 

"This  sale,  of  course,  is  subject  to  the  approval  of  the  trustee  under  our 
general  mortgage,  and  the  approval  of  our  executive  committee,  and  also  is 
made  with  the  understanding  that  the  properly  will  not  be  used  for  a  period 
of  ten  (10)  years  for  the  manufacture  of  paper  bags. 

"Very  truly  yours,  [Signed]    M.  B.  Wallace, 

"MBW-.EMH  President** 

Plaintiff  claims  that  this  constitutes  a  contract  binding  on  the  de- 
fendant. 

[1]  It  must  first  be  determined  whether  Briggs  had  authority  to 
bind  defendant.  On  February  12,  1918,  defendant  went  to  Ballston 
Spa  to  view  the  property,  accompanied  by  John  L.  Hurlburt,  who  was 
his  general  manager,  and  Briggs.  As  they  were  returning,  defendant 
told  Briggs  that  he  thought  very  well  of  the  property,  but  tfiat  the  mat- 
ter was  entirely  in  the  hands  of  Hurlburt,  and  whatever  the  latter 
did  was  all  right.  Hurlburt  testified  that  the  defendant  told  him  to 
go  ahead  and  purchase  that  property.  Briggs  subsequently  called  at 
plaintiff's  office,  discussed  the  terms  of  purchase,  and  telephoned  them ' 
to  Hurlburt,  who  was  then  with  defendant  in  the  latter's  office.  Hurl- 
burt in  turn  communicated  them  to  the  defendant,  who  said,  ''All 
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right/*  All  this,  taken  together,  indicates  an  intention  on  the  part  of 
defendant  to  be  bound  by  Briggs'  act.  The  letter  in  question  was  ad- 
dressed to  Hurlburt,  because  the  method  of  taking  title  had  been  dis- 
cussed with  defendant,  and  the  latter  had  indicated  that  he  desired  to 
have  the  transaction  consummated  in  that  manner.  Five  days  after 
the  letter  was  signed,  defendant,  after  seeing  it,  returned  it  to  Hurl- 
burt, saying  that,  although  he  had  changed  his  mind  about  some  other 
matters,  the  purchase  of  the  Ballston  Spa  property  was  not  affected 
thereby.  The  letter  provided  that  the  first  payment  was  to  be  made 
on  or  before  March  1st,  on  which  day  the  formal  draft  of  contract 
was  presented  to  defendant,  who  then  repudiated  the  entire  transac- 
tion, not  criticizing  any  act  of  plaintiff,  but  claiming  he  had  been 
tricked  (in  what  manner  it  does  not  appear)  by  Hurlburt. 

Defendant  claims  that  the  testimony  does  not  make  it  clear  that  all 
the  terms  of  sale  were  disclosed  to  him  on  February  21st.  Any  doubt 
upon  this  is  dispelled  by  the  statement  made  by  him  February  26th, 
when  he  expressed  his  approval  of  the  purchase  after  the  letter  had 
been  submitted  to  him. 

Defendant  also  urged  that  the  plaintiff's  witnesses  made  confusing 
and  contradictory  statements,  and  that  the  testimony  of  at  least  one — 
Hurlburt — ^is  wholly  improbable.  The  court  had  an  opportunity  to 
observe  the  witnesses  and  their  manner  of  testifying,  and  has  reached 
a  different  conclusion.  The  variations  were  due  almost,  if  not  whol- 
ly, to  misunderstandings  of  questions,  or  to  mistakes  that  are  apt  to 
occur  in  describing  the  events  of  several  consecutive  days.  No  dis- 
position to  conceal  or  evade  was  manifested,  and  in  the  absence  of  any 
proof  in  behalf  of  defendant  the  court  accepts  plaintiff's  witnesses 
as  credible. 

[2]  It  is  insisted  that  no  action  can  lie,  because  a  formal  contract 
was  not  signed.  The  true  test  is  to  ascertain  whether  the  minds  of 
the  parties  did  in  fact  meet  on  February  21st.  The  proof  is  convinc- 
ing that  they  did,  for  which  reason  no  formal  contract'  is  required. 
U.  S.  V.  P.  J.  Carlin  Construction  Co.,  224  Fed.  859,  138  C.  C.  A. 
449;  Thomas  B.  Whitted  &  Co.  v.  Fairfield  Cotton  Mills,  210  Fed. 
725,  128  C.  C.  A.  219;  N.  Y.  &  Philadelphia  Coal  Co.  v.  Meyersdale 
Coal  Co.,  217  Fed.  747,  133  C.  C.  A.  441. 

[3]  Defendant  urges  that  Briggs  had  no  written  authority  from 
the  defendant,  and  so  could  not  bind  him*  in  this  way  as  agent.  This 
was  not  a  transfer  of  land;  it  was  a  contract  of  sale.  As  such  the 
authorities  hold  that  the  memorandum  of  the  contract  need  not  be 
signed  by  the  vendee,  and  that  an  agent  may  bind  his  principal  by 
a  contract  for  the  sale  of  land  without  having  written  authority.  No 
reason  suggests  itself  for  any  different  requirement  in  connection 
with  a  contract  to  purchase  land. 

[4]  While  it  is  quite  true,  as  defendant  insists,  that  agency  cannot 
be  proved  by  the  declarations  of  an  agent,  the  latter  may  testify  to 
statements  made  by  his  alleged  principal,  in  order  that  the  court  may 
determine  whether  any  agency  was  created. 

[5]  Whether  the  draft  contracts  conformed  to  the  terms  of  the 
letter  is  immaterial.    They  were  rejected  for  quite  a  different  reason. 
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[8]  The  contract  may  lack  mutuality,  in  which  case  it  could  not  be 
enforced  by  plaintiflf  in  the  courts  of  New  York  state.  See  Wadick 
V.  Mace,  191  N.  Y.  1,  83  N.  E.  571.  But  the  federal  courts  hold  oth- 
erwise. Great  Lakes  Trans.  Co.  v.  Scranton  Coal  Co.,  239  Fed.  603, 
152  C.  C.  A.  437;  Montgomery  Traction  Co.  v.  Montgomery  Light  & 
Power  Co.,  229  Fed.  672,  144  C.  C.  A.  82.  This  case  must  be  de- 
termined in  accordance  with  the  b.tter  authorities.  James  v.  Gray, 
131  Fed.  401,  65  C.  C.  A.  385,  1  L.  R.  A.  (N.  S.)  321. 

[7]  The  mortgage  referred  to  in  the  letter  is  in  evidence.  It  pro- 
vides that  any  part  or  parts  of  the  mortgaged  property  may  at  any. 
time,  at  the  request  of  the  mortgagor,  be  released  by  the  trustee  from 
the  liei\  of  the  mortgage,  provided  it  appears  to  the  trustee  that  the 
release  is  desirable  in  the  conduct  of  the  business  of  the  mortgagor 
(page  25  of  mortgage),  and  provides  that  further  real  estate  or  other 
property  be  conveyed  or  transferred  to  the  trustee  to  an  amount  equal 
in  value  to  the  property  to  b©  released.  It  is  further  provided  by  the 
mortgage  that  the  trustee  may  accept  as  satisfactory  and  conclusive 
evidence,  as  to  the  desirability  of  any  such  release,  or  as  to  the  value 
of  any  property  to  be  released,  the  certificate  of  a  majority  of  the 
board  of  directors  of  the  mortgagor,  including  the  president  or  first  vice 
president.  The  executive  committee  of  the  plaintiff  has  approved  the 
sale,  and  plaintiff  is  ready  to  turn  over  to  the  trustee  the  entire  amount 
received  for  the  property,  without  deducting  any  commission  paid  for 
effecting  the  sale.  A  certificate,  in  proper  form,  signed  by  a  major- 
ity of  the  directors,  is  in  evidence.  The  defendant,  it  is  quite  true, 
cannot  be  compelled  to  carry  out  the  contract,  unless  plaintiff  gives  a 
title  free  from  the  lien  of  the  trust  mortgage ;  but  it  has  been  held  that, 
if  a  mortgage  can  be  discharged  out  of  the  purchase  money,  it  does  not 
constitute  a  bar  to  the  action  (Megibben's  AdmVs  v.  Perin  [C.  C] 
49  Fed.  183),  and  therefore  a  decree  can  be  made  which  of  course, 
will  not  result  in  defendant  being  obliged  to  make  any  payments  un- 
less he  receives  a  title  free  from  the  mortgage  lien ;  that  is  to  say,  the 
payment  and  cancellation  of  the  mortgage  may  be  provided  for  by  the 
decree,  which  will  be  for  the  plaintiff,  with  costs. 


COKE  V.  ILLINOIS  CENT.  R.  CO.  et  al. 

(District  Court,  W.  D.  Tennessee,  W.  D.    January  17,  1919.) 

No.  1784. 

1.  Statutes  <3=5>217 — Construction — History  and  Passage. 

Where  acts  of  Congress  are  ambiguous,  the  courts  may  properly  have 
recourse  to  public  documents  and  proceedings  in  Congress  pending  con- 
sideration of  the  legislation  and  to  contemporaneous  events  and  the  exist- 
ing situation. 

2.  Evidence  ^=>28 — Judicial  Notice — Labor  Bodies  Which  Urged  Adam- 

son  Law. 

It  is  matter  of  common  knowledjye  that  the  Adamson  Law  Sept.  3,  5, 
1916  (Corap.  St  SS  8680a-8680d),  was  enacted  at  Instance  of  four  bodies 
of  organized  railway  employes,  the  Order  of  Conductors,  Brotherhood  of 

^s^ToT  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexce 
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Engineers,  Brotberhood  of  Firemen  and  Engineers,  and  Brotherhood  of 
Trainmen. 

3.  Mastxb  and   Servant  ^=»13 — Bailboad   Bmplotmbni>— Adamson   Law — 
non application  to  switch  tender. 

The  Adamson  Law  Sept  3,  5,  1916  (Comp.  St  §§  8680a-8680d),  making 
eight  hours  the  standard  of  a  day's  work  to  reckon  compensation  of 
railroad  employes,  held  to  apply  only  to  employes  doing  work  perfonued 
by  fonr  railroad  labor  brotherhoods  to  prevent  whose  strike  statute  was 
enacted,  that  is,  all  trainmen  working  on  engines  and  in  cars,  not  to 
switch  tender  in  yards  of  railroads. 

At  Law.  Action  by  H.  P.  Coke  against  the  Illinois  Central  Rail- 
road Company  and  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Order  directed  to  be  entered  effectuating  the  agreement  made 
at  hearing. 

Anderson  &  Crabtree,  of  Memphis,  Tenn.,  for  plaintiff. 
Chas.  N.  Burch,  of  Memphis,  Tenn.,  for  defendants. 

McCALL,  District  Judge.  This  is  an  action  brought  by  H.  P.  Coke 
against  the  Illinois  Central  and  Yazoo  &  Mississippi  Valley  Railroad 
Companies  to  recover  additional  compensation  in  the  sum  of  $274 
for  services  as  a  switch  tender  rendered  the  defendants  at  the  Grand 
Central  Station,  Memjrfiis,  Tenn.,  from  January  1  to  August  17,  1917. 
It  is  alleged  that  plaintiff  was  actually  engaged  as  a  switch  tender  in 
the  operation  of  interstate  trains  of  defendants  at  a  compensation  of 
$75  per  month,  that  he  worked  twelve  hours  per  day,  and  that  by 
virtue  of  the  Act  of  Congress  approved  September  3  and  5,  1916,  c. 
436,  39  Stat.  721  (Comp.  St.  §§  8680a-8680d),  commonly  known  as 
the  Adamson  Law,  he  is  entitled  to  be  paid  on  an  eight  hour  per  day 
basis  of  compensation.    The  act  provides  that — 

"Beginning  January  1st,  1917,  el^ht  hours  shall,  in  contracts  for  labor  and 
service,  be  deemed  a  day's  work  and  the  measure  or  standard  of  a  day's  work 
for  the  purpose  of  reckoning  the  compensaticm  for  services  of  all  employes 
who  are  now  or  may  hereafter  be  employed  by  any  common  carrier  by  rail- 
road ♦  ♦  •  and  who  are  now  or  may  hereafter  be  actually  engaged  in 
any  capacity  In  the  operation  of  trains  used  f6r  the  transportation  of  persons 
oi*  property  on  railroads.    ♦    ♦    ♦  " 

The  other  provisions  of  the  act  are  not  material  here. 

There  is  no  material  controversy  about  the  facts.  The  only  ques- 
tion for  decision  is  whether  the  plaintiff  belongs  to  that  class  of  rail- 
road employes  at  whose  instance  and  for  whose  benefit  the  Adamson 
Law  was  enacted.  In  other  words,  was  the  plaintiff  "actually  engaged 
in  any  capacity  in  the  operation  of  trains  used  for  the  transportation 
of  persons  or  property"  within  the  scope,  intention,  and  meaning  of 
the  act? 

Broadly  speaking,  the  act  might  be  construed  to  include  every  em- 
ploye of  such  railroad  from  president  down  to  section  hand,  who  was 
in  any  capacity  actually  engaged  in  doing  those  things  necessary  to 
the  operation  of  trains ;  such  as  directing  their  operation  in  a  super- 
vising way,  maintaining  the  roadway,  lining  up  switches  for  their  op- 
eration, or  aboard  the  trains  manually  operating  them,  etc. 

^=3>For  other  cases  see  eame  topic  ti  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  undisputed  evidence  is  that  the  work  plaintiff  did,  to  wit,  lin- 
ing up  switches,  is  the  work  sonie  member  of  the  train  crew  would 
do  but  for  the  switch  tender;  the  switch  tender  being  employed  to 
line  up  switches  in  order  to  obviate  the  necessity  of  stopping  a  train 
to  permit  a  member  of  the  train  crew  to  alight  therefrom  and  line 
up  the  switch.  And  it  is  insisted  that,  if  a  member  of  a  train  crew 
alights  from  his  train  to  line  up  a  switch  for  his  train  to  pass,  he  would 
be  actually  engaged  in  operating  a  train,  and  hence  a  switch  tender, 
employed  to  do  and  doing  only  tfiis  particular  work  in  order  to  relieve 
a  member  of  the  train  crew  from  such  duty,  would  also  be  actually 
engaged  in  operating  a  train  in  some  capacity,  within  the  meaning 
of  the  statute. 

In  the  interest  of  clearness  it  may  be  well  to  state  in  more  detail 
the  work  plaintiff  did.  In  defendants*  terminals,  a  short  distance 
from  the  passenger  station,  is  maintained  a  switch  over  which  all 
their  trains  entering  or  leaving  the  station  pass.  From  this  switch 
parallel  tracks  numbered  from  1  to  10  lead  into  the  station  shed.  Each 
train  entering  the  shed  is  regularly  assigned  to  come  in  over  a  par- 
ticular track,  and  always  does  so  except  when  late  or  for  some  other 
unexpected  cause.  In  such  event,  the  yardmaster  informs  Ae  switch 
tender  which  track  the  train  should  occupy,  and  he  lines  up  the  switch 
so  as  to  comply  with  this  order.  Trains  leaving  the  shed  for  their 
trips  over  the  road  pass  over  the  switch  which  is  lined  up  so  as  the 
train  passes  onto  the  main  line  over  which  it  makes  its  trip.  In  other 
words,  the  switch  tender  by  lining  up  the  switch  throws  the  incoming 
train  onto  the  proper  main  line,  or  onto  a  switch  line  which  leads  to 
the  outgoing  main  line. 

[1]  Assuming,  but  not  deciding,  that  plaintiff  was  actually  engaged 
in  some  capacity  in  operation  of  trains,  the  question  arises :  Did  Con- 
gress intend  by  the  Adamson  Act  to  include  and  provide  for  em- 
ployes engaged  in  the  work  plaintiff  was  doing?  It  is  too  much  to 
say  that  the  terms  of  the  act  are  clear  and  unambiguous.  In  such  cir- 
cumstance it  is  well  settled  that  in  determining  the  scope,  intention, 
and  meaning  of  acts  of  Congress,  to  give  eflfect  to  them  courts  may 
properly  have  recourse  to  public  documents  and  proceedings  in  Con- 
gress had  pending  the  consideration  of  the  piece  of  legislation  in  ques- 
tion, and  may  also  properly  look  at  contemporaneous  events,  the  sit- 
uation as  it  existed,  and  as  it  was  pressed  upon  the  attention  of  the 
legislative  body.  Johnson  v.  S.  P.  Co.,  196  U.  S.  1,  25  Sup.  Ct,  158, 
49  L.  Ed.  363;  Standard  Oil  Co.  v.  U.  S.,  221  U.  S.  1,  31  Sup.  Ct. 
502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734; 
Binns  v.  U.  S.,  194  U.  S.  486,  24  Sup.  Ct.  816,  48  L.  Ed.  1087;  La- 
pina  v.  Williams,  232  U.  S.  78,  34  Sup.  Ct.  196,  58  L.  Ed.  515;  Holy 
Trinity  Church  v.  U.  S.,  143  U.  S.  457,  12  Sup.  Ct.  511,  36  h.  Ed. 
226. 

[2]  In  view  of  these  authorities,  the  court  feels  warranted  in  say- 
ing that  it  is  of  common  knowledge  derived  from  the  message  of  the 
President  pressing  the  prompt  enactment  of  the  law  in  question,  de- 
livered orally  to  the  Congress,  from  the  Congressional  Record,  as 
well  as  from  all  the  great  newspapers  and  periodicals  of  the  day,  that 
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the  Adamson  Law  was  enacted  at  the  instance  of  four  bodies  of  or- 
ganized railway  employes,  to  wit,  Order  of  Railway  Conductors, 
Brotherhood  of  Locomotive  Engineers,  Brotherhood  of  Locomotive 
Firemen  and  Engineers,  and  Brotherhood  of  Railway  Trainmen.  The 
members  of  these  four  organizations  were  all  employes  whose  duties 
were  discharged  af>oard  railway  trains,  such  as  conductors,  engineers, 
firemen,  and  railway  trainmen,  which  latter  term  would  include  all  those 
whose  duties  were  performed  "on  the  engines  and  in  the  cars."  While 
it  was  thought  by  the  four  brotherhoods  mentioned  that  the  legisla- 
tion provided  for  their  best  interest,  and  they  demanded  it,  yet  it  is 
fair  to  say,  judging  from  the  Congressional  Record,  that  it  was  en- 
acted by  Congress  primarily  to  prevent  a  calamity  to  the  country  which 
was  thought  sure  to  follow  in  case  it  was  not  enacted,  if  the  brother- 
hoods, in  case  it  was  not  enacted,  should  carry  into  effect  their  declared 
purpose  to  call  a  strike,  and  thus  stop  trains  moving  in  interstate  com- 
merce and  tie  up  the  commercial  interests  of  the  country. 

As  was  said  by  the  President  to  the  Congress  (page  13361,  Con- 
gressional Record  of  August  29,  1916) : 

"The  four  hundred  thousand  men  from  whom  the  demands  proceeded  had 
voted  to  strike  If  their  demands  were  refused;  the  strike  was  imminent; 
it  has  since  been  set  for  the  fourth  of  September  next.  It  affects  the  men 
who  man  the  freight  trains  on  practically  every  raUway  in  the  country.  Tlie 
freight  service  throughout  the  United  States  must  stand  still  until  their  places 
are  filled,  if,  indeed,  it  should  prove  possible  to  fill  them  alL  Cities  will  be 
cut  off  from  their  food  supplies,  the  whole  commerce  of  the  nation  will  be  para- 
lyzed, men  of  every  sort  and  occupation  will  be  thrown  out  of  employment, 
countless  thousands  will  in  all  Ukelihood  be  brought,  it  may  be,  to  the  very 
point  of  starvation,  and  a  tragical  national  calamity  brought  on,  to  be  added 
to  the  other  distresses  of  the  time,  because  no  basis  of  accommodatlpn  or 
settlement  has  been  found." 

To  avert  the  direful  calamity  so  vividly  pictured  by  the  President, 
Congress  without  investigation,  and  without  time  for  investigation, 
enacted  the  Adamson  Law. 

Senator  Underwood,  who  was  in  charge  of  the  bill  during  its  con- 
sideration, said: 

"They  are' not  contending  for  an  eight  hour  day,  that  a  man  shall  work  only 
eight  hours;  they  do  not  want  that  They  work  by  piecemeal  on  the  engines 
and  in  the  cars.  The  bUl,  however,  is  only  temporary.  The  only  Justification- 
for  us  passing  this  bill  at  this  time  and  in  this  haste,  without  our  knowledge 
and  without  consideration,  is  the  fact  that  we  are  doing  it  to  meet  a  very  great 
emergency  to  the  American  people.  We  are  not  passing  this  bill  in  the  in- 
terest of  the  trainmen,  but  we  are  passing  it  in  the  interest  of  the  American 
people,  if  we  pass  it  right  and  properly." 

And,  further,  in  answer  to  a  question  by  Senator  Borah  as  to  wheth- 
er it  would  cover  "trainmen  and  switchmen,"  Senator  Underwood 
replied : 

**I  do  not  think  that  the  bill  would,  but  I  will  say  that  I  have  not  given 
careful  consideration  to  that  portion  of  the  bill,  because  that  part  of  it  is 
temporary.  Section  6  if  put  into  life  will  cover  without  discrimination 
every  man  who  works  for  a  raUroad."  Congressional  Record,  Sept  1,  1916, 
p.  15558. 

Section  6  was  not  "put  into  life,"  and  from  the  remarks  of  Senator 
Underwood  it  is  but  reasonable  to  conclude  that  he  and  the  Congress 
256  F.— 13 
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understood  that  the  law  applied  only  to  those  who  actually  operated 
the  trains  as  parts  of  their  crews. 

But  over  and  beyond  this,  the  validity  of  the  act  was  before  the 
Supreme  Court  of  the  United  States  in  Wilson  v.  New,  243  U.  S. 
332,  37  Sup.  Ct.  298,  61  L.  Ed.  755,  L.  R.  A.  1917E,  938,  Ann.  Cas. 
1918A,  1024,  wherein  it  was  held  to  be  constitutional.  The  point  was 
made  in  that  case  that  the  act  was  void  for  unlawful  inequality  and 
arbitrary  classification,  in  that  it  included  only  employes  actually  en- 
gag^ed  in  the  operation  of  trains,  and  did  not  include  other  railroad 
employes.  The  Supreme  Court  sustained  the  classification  on  the 
ground  that  only  those  actually  engaged  in  the  operation  of  trains  (not 
including  switchmen)  were  threatening  to  strike,  and  that  it  was  there- 
fore proper  to  pass  legislation  which  aflFected  only  those  who  were  so 
threatening,  apparently  meaning  thereby  to  say  that  the  legislation 
applied  only  to  the  Order  of  Railway  Conductors,  Brotherhood  of 
Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and  En- 
gineers, and  Brotherhood  of  Railway  Trainmen. 

In  discussing  this  phase  of  the  case,  the  Supreme  Court  said: 

**The  want  of  equaUty  is  based  upon  two  considerations.  The  one  Is  the 
exemption  of  certain  short  line  and  electric  railroads.  We  dismiss  it  be- 
cause it  has  been  adversely  disposed  of  by  many  previous  decisiona  The 
second  rests  upon  the  charge  that  unlawful  inequality  results  because  the 
statute  deals,  not  with  all,  but  only  with  the  wages  of  employ^  engaged  in 
the  movement  of  trains.  But  such  employes  tcere  those  concerning  whom  the 
dispute  as  to  wages  existed,  grotcing  out  of  tchich  the  threat  of  interruptUm 
of  interstate  commerce  arose,  a  consideration  which  establishes  an  adequate 
basis  for  the  statutory  classifloation."    (Italics  mine.) 

[3]  Clearly  the  Adamson  Law  does  not  apply  to  all  employes  of 
railroads  engaged  in  interstate  commerce,  nor  does  it  apply  to  all 
those  who  are  actually  engaged  in  doing  some  of  the  things  necessary 
for  the  operation  of  trains.  It  would  seem,  therefore,  reasonable  and 
proper  to  follow  the  line  of  cleavage  which  the  Congress  intended  to 
establish,  as  gathered  from  the  contemporaneous  history  of  events 
attending  the  consideration  and  passage  of  the  law.  When  the  act  is 
thus  considered  in  the  light  of  the  utterances  of  the  President,  the 
.Congressional  Record,  the  hearings  before  the  Committee  on  Interstate 
Commerce,  and  the  report  of  the  Wage  Commission,  it  appears  that 
Congress  was  dealing  with  the  four  brotherhoods  only,  and  intended 
the  legislation  to  apply  only  to  those  doing  the  work  performed  by 
the  brotherhoods.  That  is  to  say,  to  trainmen  who  worked  "on  the 
engines  and  in  the  cars."  This  conclusion  is  greatly  strengthened  by 
the  language  of  the  Supreme  Court  of  the  United  States  in  Wilson 
V.  New,  supra. 

These  considerations  lead  to  the  conclusion  that  the  act  must  be 
limited  to  those  actually  engaged  in  operating  trains  as  trainmen. 
Since  it  does  not  appear  that  the  class  of  railroad  employes  to  which 
plaintiff  belongs  was  one  of  the  four  brotherhoods  at  whose  request, 
insistence,  and  supposed  benefit  the  Adamson  Law  was  enacted,  or 
that  plaintiff  worked  "on  the  engine  or  in  the  cars,"  and  it  appearing 
that  his  work  was  in  the  yards  as  a  switch  tender,  it  follows  that  in 
my  judgment  he  is  not  entitled  to  tlie  relief  sought. 
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It  was  agreed  at  the  hearing  that  the  verdict  of  the  jury  and  judg- 
ment of  the  court  in  this  case  should  be  made  to  turn  upon  the  deci- 
sion of  the  law  question  herein  disposed  of.  Such  order  will  be  en- 
tered as  will  properly  carry  into  effect  that  agreement. 


COOK  v.  FLAQQ. 
(District  Court,  S.  D.  New  York.      September  23,  1915.) 

1.  Tbusts  «=>101,  368,  369— Constbuctivb  Teusts — Establishmknt— Injunc- 

tion AND  Bbceiveb. 

On  motion  for  an  injunction  restraining  defendant  from  paying  out 
money,  etc.,  obtained  from  complainant  and  others  to  be  used  In  operating 
on  stock  excdianges,  held,  from  the  affidavits  and  moving  papers,  without 
giving  any  weight  to  defendant's  conviction  of  unlawlully  using  the 
mails  in  connection  with  his  scheme,  that  defendant  was  guilty  of  a 
breach  of  agreement,  it  appearing  that  he  did  not  make  Investments 
necessary  to  carrying  out  hip  scheme,  and  hence  a  trust  arose  in  favor  of 
complainant,  entitling  him  to  an  injunction  and  appointment  of  a  tem- 
porary receiver. 

2.  Trusts  •^=>366(2) — ^EJnpobckmbnt— Pabtieb— Multipmcitt  of  Suits. 

.,  A  customer  of  defendant,  who  had  a  scheme  for  operating  on  stock  ex- 

changes, who  asserted  a  constructive  trust  in  his  favor  on  account  of  de- 

^  fendant's  breach  of  agreement,  cannot  bring  an  action  for  himself  and 
•  on  behalf  of  those  who  might  come  in  and  Join,  merely  to  avoid  multi- 
plicity of  suits,  but  there  is  no  objection  to  the  cu8t(Hner's  bringing  such 
a  representative  action  because  he  is  a  creditor. 

3.  Trusts  ^=s>d06 — Suit  for  Accounting — Parties — Representative  Action. 

Where  defendant,  who  obtained  money  from  complainant  and  other 
customers  for  the  purpose  of  operating  on  stock  exchanges  deliberately 
broke  his  agreement,  a  trust  arose  in  favor  of  customers,  entitling  com- 
plainant to  sue  for  an  accounting,  and  he  may  sue  for  the  benefit  of  him- 
self and  others  similarly  situated,  who  might  come  in  and  Join. 

In  Equity.  Suit  by  Ellsworth  E.  Cook  against  Jared  Flagg.  On 
motion  for  an  injunction  and  the  appointment  of  a  temporary  receiver. 
Motion  granted. 

See,  also,  233  Fed.  713. 

Motion  for  an  injunction  against  defendant  restraining  him  from  paying 
out  or  removing  from  the  Jurisdiction  of  this  court  any  of  the  money  consti- 
tuting the  fund  described  In  the  bill  of  complaint,  and  also  praying  for  a  tem- 
porary receiver  of  said  fund.  Further  relief  is  also  prayed  for.  The  fund 
referred  to  is  what  may  remain  in  the  possession  or  under  the  control  of  the 
defendant  of  sums  of  money  (said  to  amount  to  many  hundred  thusand  dol- 
lars) obtained  by  the  defendant  from  the  public  upon  representations  that 
said  sums  of  money  were  to  be  used  by  him  In  "operating"  on  stock  exchange? 
in  accordance  with  a  system  or  theory  of  purchase  and  sale  set  forth  by  him 
in  circulars  and  letters  sent  out  for  the  purpose  of  procuring  customers  or  de- 
positors. The  plaintiff  is  one  of  such  customers,  who  at  divers  times  sent  to 
defendant  sums  aggregating  $10,000,  upon  which  he  has  received  from  defend- 
ant $2,800,  alleged  to  be  profits. 

The  substance  of  the  bill  of  complaint  is  that  Elagg's  representations  that 
he  intended,  with  the  money  of  plaintiff  and  others,  to  operate  or  speculate 
or  invest  in  stocks  and  gain  profit  therefrom  by  sales  and  purchases  in  accord 
ance  with  his  "system,"  were  all  false ;  that  he  did  not  follow  the  system  ht 
advertised,  and  did  not  In  truth  make  the  profits  (so  called)  that  he  paid  ovei 

^=9For  otlier  casM  see  aame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeett  A  Indexes 
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to  plaintiff  and  otHers,  Imt  that  his  fraudulent  scheme  was  to  get  as  much 
money  as  he  could  from  as  many  persons  as  possible,  and  keep  old  customers 
or  patrons  satisfied  by  paying  to  them,  under  the  guise  of  profits,  moneys 
which  really  came  from  new  customers  or  patrons,  if  he  did  not  pay  them  back 
a  portion  of  their  own  money. 

Flagg  was  Indicted  in  this  court  for  using  the  malls  In  carrying  on  the 
business  said  to  be  described  in  the  bill  of  complaint  herein.  He  was  con- 
victed, and  on  November  17, 1914,  sentenced  for  the  period  of  18  months  to  the 
penitentiary  at  Atlanta,  Ga.  He  Is,  however,  still  at  large  on  ball  pending 
appeal. 

This  motion  Is  made  on  voluminous  affidavits,  the  pleadings  herein,  and 
the  record  of  the  trial  under  the  indictment  above  mentioned. 

Gilbert  E.  Roe,  of  New  York  City,  for  complainant. 
John  M.  Coleman  and  Max  Steuer,  both  of  New  York  City,  for  de- 
fendant. 

HOUGH,  District  Judge  (after  stating  the  facts  as  above).  [1]  On 
February  3,  1913,  I  considered  the  indictment  against  Flagg  on  de- 
murrer. The  opinion  filed  that  day  shows  the  view  then  entertained 
of  what  was  charged  against  the  defendant.  His  trial  and  the  record 
there  made  have  not  changed  my  opinion.  Comparing  the  bill  herein 
with  that  indictment  (which  is  one  of  the  moving  papers),  it  see 
clear  that  the  facts  charged  in  this  case  are  the  same  as  those 
serted  in  the  criminal  proceedings.  It  is  indeed  quite  correct  to  sum- 
marize plaintiflf's  present  contention  thus:  Because  Flagg  has  done 
the  things  charged  both  in  bill  and  indictment,  the  money  he  got 
through  such  actions  is  a  trust  fund,  applicable,  through  the  machinery 
of  equity,  to  reimburse  those  whom  he  defrauded;  and  preliminary 
relief  may  be  granted  by  injunction  and  receiver,  because  by  his  con- 
viction Flagg  is  presumptively,  if  not  conclusively,  held  to  have  done 
the  very  things  thus  doubly  charged. 

Before  considering  the  technical  right  of  plaintiflE  to  bring  a  suit, 
and  especially  to  bring  it  in  the  way  he  has  done,  some  inquiry  may  be 
made  as  to  whether  the  papers  submitted  on  this  motion  throw  any 
light  on  what  Flagg  did,  as  distinct  from  what  he  professed  to  do. 

Defendant  has  submitted  a  lengthy  affidavit,  and  also  his  account 
or  record  of  proceedings  with  Cook,  the  plaintiff  herein.  In  the  af- 
fidavit he  says: 

''Each  customer  had  in  my  office  the  same  kind  of  an  account,  and  was  treat- 
ed in  exactly  the  same  way  as  it  (the  account?)  is  treated  in  a  reputable 
brokerage  house." 

Specifically  of  Cook  he  said: 

"During  the  whole  of  the  term  of  the  contract  I  sent  to  Mr.  Cook  the  profits 
that  were  made,  and  I  continued  upon  commitments  upon  which  there  had 
been  sustained  losses,  intending  to  carry  them  as  long  as  his  margin  would 
last,  and  possibly  longer,  and  waiting  until  the  market  turned,  and  until  there 
was  a  clear  profit  of  at  least  one  point  in  the  transaction." 

No  time  need  be  spent  in  describing  the  transactions  of  a  reputable 
brokerage  house  with  a  margin  customer,  beyond  noting  the  fact  that 
it  is  an  essential  of  "reputability"  that  the  broker  must  at  all  times 
have  in  his  possession  or  tmder  bis  control  the  stocks  being  carried. 
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and  stand  ready  to  deliver  the  same  to  his  customer  whenever  the  lat- 
ter makes  demand  and  discharges  his  own  debt  to  the  broker. 

Flagg  took  from  every  customer  (including,  of  course,  Cook)  an 
order  contract  (Exhibit  C),  and  it  may  be  admitted  (for  purposes  of 
argument)  that  this  paper  does  disclose  a  sort  of  agreement  uncom- 
mon, but  not  at  all  impossible,  between  broker  and  customer,  except 
that  Cook  by  operating  in  fractional  shares  bound  himself  to  be  treat- 
ed only  as  a  fraction  of  a  "unit,"  which  word  signified  in  Flagg's  busi- 
ness a  collection  of  customers  whose  deposits  with  Flagg  aggregated 
$10,000.  But,  regarding  a  "unit"  as  the  money  of  one  man  (which  per- 
haps was  the  case  in  some  instances),  this  order  contract  means  that 
Flagg  agreed  to  go  long  of  some  and  short  of  other  enumerated  stocks, 
and  take  a  profit  of  one  point  or  better,  if  the  market  was  favorable, 
and  then  repeat. 

As  to  what  would  happen  if  the  market  was  wholly  unfavorable,  the 
contract  is  silent  so  far  as  plain  language  is  concerned;  but  it  is  in- 
ferable that  it  was  contemplated  that  a  customer's,  or  even  a  "unit's," 
margin  might  become  exhausted.  Construed  by  their  own  language 
only,  Flagg's  order  contracts  evidence  a  highly  speculative  margin  ac- 
count, which  Flagg  might  place  with  any  broker  unless  he  chose  to 
employ  a  floor  broker  only  and  actually  carry  the  stocks  himself ;  i.  e., 
have  them  in  his  own  possession  or  under  his  own  control. 

In  my  judgment  the  evidence  furnished  by  Flagg  himself  shows  that 
he  is  not  now  carrying  and  has  not  carried  for  several  years  any  stocks 
either  for  short  or  long  account  for  Cook,  and  there  is  every  probabil- 
ity that  what  he  has  done  with,  to,  or  for  Cook  he  has  done  in  respect 
of  all  his  other  so-called  customers.  The  convincing  evidence  on  this 
point  is  (I  think)  found  in  the  utter  refusal  of  a  man  in  Flagg's  posi- 
tion to  state  what  he  has,  or  what  he  has  had,  or  what  he  has  done 
with  that  which  he  received.  The  inference  is  irresistible  that  he  does 
not  tell  that  which  he  must  know,  because,  if  he  told,  the  telling  would 
do  him  no  good. 

The  next  very  persuasive  item  of  evidence  is  Flagg's  colloquy  upon 
his  trial  with  one  of  the  jurors.  The  defendant  there  substantially  as- 
serted that  he  carried  no  accounts  in  brokers'  offices,  but  employed  only 
a  floor  broker.  He  said,  "My  customers  were  dealing  with  me  as  a 
broker;"  and  he  agreed  to  the  juror's  suggestion  that  the  accounts 
were  in  his  books.  It  follows  that  if  Flagg  did  not  carry  his  cus- 
tomers' accounts  with  any  broker,  but  carried  them  himself  as  a  bro- 
ker, he  ought  to  be  able  to  produce  the  stocks  or  show  exactly  how 
and  why  he  lost  them.  But  in  order  to  escape  being  convicted  at  least 
of  civil  fraud,  he  must  show  that  he  lost  them  while  pursuing  the 
agreed  scheme  of  operations  set  forth  in  the  so-called  order  contract. 

An  analysis  of  the  Cook  account,  furnished  by  Flagg  and  purport- 
ing to  show  the  present  condition  of  Cook's  transactions,  is  to  me  con- 
clusive proof  that  Flagg  did  not  carry  out  the  scheme  originally  pro- 
posed. He  still  has,  according  to  this  account,  what  he  calls  "open 
commitments"  on  behalf  of  Cook  in  the  stock  of  the  Reading  Railroad, 
and  he  has  had  some  of  them  since  June,  1910,  and  the  operation  was 
on  its  face  a  long  one.    Yet  he  has  never  sold,  while  it  is  easily  ascer- 
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tained  that  opportunities  to  sell  at  a  profit  existed  for  a  very  long 
time,, and  the  amount  of  such  profit  was  far  more  than  one  point. 

Mutatis  mutandis,  the  same  thing  is  shown  by  examining  the  short 
account  in  the  common  stock  of  the  Steel  Corporation.  In  truth, 
Fla^g's  account  with  Gx)k  submitted  on  this  motion  is  of  itself  proof 
positive  of  most  flagrant  disregard  of  the  contract  upon  which  Flagg 
relies  as  between  himself  and  Cook. 

The  next  natural  inquiry  is  why  Flagg  did  not  close  out  these  short 
and  long  operations  when  he  could  have  done  so  at  a  profit,  if  his  ac- 
count is  truthful.  The  only  explanation  of  this  is  found  in  the  affi- 
davits of  the  so-called  liquidating  committee  of  men  who  believed  in 
Flagg,  tod  tried  to  assist  him  when  he  got  into  trouble  with  the  fed- 
eral government  in  closing  out  his  enterprises.  The  inference  I  draw 
from  these  affidavits  is  that,  since  they  could  not  find,  nor  get  any 
information  concerning,  the  major  portion  of  the  stocks  and  bonds 
necessary  to  make  good  Flagg's  engagements,  there  never  were  such 
stocks  and  bonds,  at  least  in  any  quantities  at  all  responding  to  the 
magnitude  of  Flagg's  operations  with  the  public. 

Comment  seems  unnecessary  upon  the  major  portion  of  this  de- 
fendant's affidavit.  I  have  chosen  from  it  certain  definite  statements, 
and  measured  them  by  a  document  which  is  assumed  to  be  a  contem- 
porary record  of  what  Flagg  did.  It  is  impossible  to  fit  this  record 
with  Flagg's  publications.  Thus  he  talks  about  "commitments,"  and 
"open  commitments,"  but  he  nowhere  explains  what  is  meant  by  such 
a  loose  phrase.  This  one  failure  of  explanation  renders  most  of  his 
affidavit  a  mere  mass  of  words,  signifying  nothing. 

When  one  considers  the  affidavit  in  conjunction  with  circular  let- 
ters sent  out  by  or  under  the  direction  of  Flagg,  I  am  wholly  at  a  loss 
to  reconcile  the  plan  of  business  or  speculation  described  in  the  circu- 
lars with  either  Flagg's  affidavit,  the  Cook  account,  or  the  remarks  of 
Flagg  upon  his  trial  before  Judge  Rudkin. 

The  whole  theory  of  speculation  is  this :  Whether  you  buy  for  long 
account  or  sell  for  short,  always  hold  on  until  the  transaction  shows 
a  profit  of  at  least  one  point.  It  will  always  do  this  in  time;  it  may 
take  years,  but  experience  shows  that  every  stock  "reacts,"  if  you 
only  give  it  time  enough. 

The  reason  why  Flagg  wanted  so  much  money  was  to  get  the  funds 
to  hang  on  with ;  this  idea  is  set  forth  again  and  again.  This  is  sim- 
ple enough,  and  could  have  been  expressed  in  much  fewer  words  than 
Flagg  has  devoted  to  it. 

But,  if  a  speculator  is  going  to  "hang  on,"  he  must  have  something 
to  hang  on  to;  there  must  somewhere  be  actual  stocks,  and  this  is 
what  I  think  these  papers  show  do  not  exist,  and  never  did  exist,  in 
any  quantity  that  at  all  responded  even  to  the  $200,000  mentioned  in 
one  of  Flagg's  earlier  circulars  as  the  then  amount  of  the  working  cap- 
ital of  his  "units." 

I  am  thus  satisfied  that,  without  giving  any  weight  to  Flagg's  con- 
viction, it  is  affirmatively  shown  that  he  is  presumptively  guilty  of  a 
breach  of  his  agreement  with  Cook  and  many  others,  and,  further, 
that  such  breach  was  a  calculated  one,  intended  from  the  beginning. 
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[2, 3]  This  action  is  brought  by  Cook  on  his  own  behalf,  and  on 
behalf  of  those  who  may  come  in  and  join ;  i.  c.,  other  customers  of 
Flagg's.  He  obviously  cannot  bring  this  action  merely  to  avoid  mul- 
tiplicity of  suits.  Watson  v.  Huntington,  215  Fed.  472,  131  C.  C.  A. 
520.  But  there  is  no  objection  to  his  bringing  such  a  representative  ac- 
tion merely  because  he  is  a  creditor.  Perhaps  the  most  convenient 
way  to  test  his  right  is  to  consider  whether  he  could  bring  the  action 
for  himself  alone. 

I  think  he  could  have  done  so,  because  he  has  a  right  to  an  account- 
ing— an  accounting  from  one  who  became  Cook's  trustee,  a  trust  aris- 
ing from  the  calculated  and  deliberate  breach  of  agreement  made  with 
Cook  coupled  with  a  possible  partial  performance.  This  suit  is  very 
like  Guffanti  v.  National  Surety  Co.,  196  N.  Y.  452,  90  N.  E.  174,  134 
Am.  St.  Rep.  848.  To  be  sure,  the  claims  of  all  Flagg's  creditors  do 
not  grow  out  of  the  same  contract;  they  grow  out  of  absolutely  similar 
contracts,  and  it  is  my  opinion  that  Flagg's  treatment  of  all  the  con- 
tracts was  exactly  alike.  In  its  essential  features,  Alsop  v.  Conway, 
188  Fed.  568,  110  C.  C.  A.  366,  is  not  unlike  this  litigation. 

An  injunction  and  receiver  may  issue  as  prayed  for.  Settle  order 
on  notice. 
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(District  Court,  N.  D.  New  York.     January  25,  1919.) 

L  LiEWB  ^=»7 — Equttabuc  Liens — Vaudity. 

An  equitable  lien  to  be  valid  must  relate  to  some  specific  property  or 
thing  capable  of  segregation  and  identification.  Therefore  one  who  ad- 
vances jnoney  to  a  corporation  under  agreement  that  certain  of  its  ac- 
counts should  be  assigned  to  him  is  not,  no  assignment  having  been  car- 
ried out,  entitled  to  the  lien  on  all  of  the  accounts. 

2.  Chattel  Mobtoages  ^=9ll — Potentiai.  Existence. 

An  oral  agreement  by  a  debtor  to  assign  accounts  to  accrue  to  one  who 
advanced  money  is  not  good  as  a  mortgage,  for  it  was  not  in  writing  and 
filed,  even  if  accounts  could  be  mortgaged,  and  the  accounts,  not  being  in 
existence,  could  not  be  mortgaged. 

3.  Plsdoes  ^=»11 — Validitt. 

An  agreement  by  a  debtor  to  assign  accounts  to  one  who  made  advance- 
ments Is  not  valid  as  a  pledge,  where  there  was  no  delivery  of  the  ac- 
counts. 

4.  Bankbuptcy  ^=>245 — Tbustee — Represei^ation  of  Cbeditobs. 

A  trustee  in  bankruptcy  represents  the  general  creditors. 

5.  Trusts  ^=»10--Tbx7ST  in  aliquot  Part  of  Pbopebtt. 

Where  claimnnt  advanced  money  to  the  bankrupt  under  an  oral  agree- 
ment that  the  bankrupt  should  assign  accounts  as  security  and  the  money 
advanced  could  not  be  traced  in  accounts  which  came  into  the  hands  of 
the  tn^stee  in  bankruptcy,  there  was  no  trust,  as  a  trust  cannot  be  estab- 
lished in  an  aliquot  share  of  a  man's  whole  property. 

6.  Trusts  ^=»10 — Consideration — Construction. 

The  court  cannot,  in  such  case,  treat  the  agreement  as  one  to  assign 
"all"  the  accounts,  for  that  would  be  making  a  new  contract. 

On  Rehearing.     Former  decision  establishing  an  equitable  lien  in 
favor  of  the  claimant,  one  William  E.  Nelson,  reversed. 
For  former,  opinion,  see  239  Fed.  775.  ' 
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This  case  is  now  before  this  court  on  a  rehearing  granted  by  the 
court  after  a  decision  affirming  the  report  and  decision  of  the^  ref- 
eree which  established  an  equitable  lien  on  the  sum  of  $585.50  in 
the  hands  of  the  trustee  in  favor  of  the  claimant  thereto,  one  William 
E.  Nelson,  and  which  sum  is  the  proceeds  of  certain  accounts  due 
and  owing  to  the  bankrupt  at  the  date  of  the  bankruptcy  and  which 
were  collected  by  the  trustee. 

See  (D.  C.)  239  Fed.  775. 

Senior  &  Sisson,  of  Utica,  N.  Y.,  for  claimant. 
Martin  &  Jones,  of  Utica,  N.  Y.,  for  certain  creditors. 
Jas.  H.  Merwin,  of  Utica,  N.  Y.,  for  trustee. 

RAY,  District  Judge.  The  referee  found,  and  this  court  found  and 
again  finds,  as  the  evidence  shows,  that  in  the  latter  part  of  October 
or  first  days  of  November,  1913,  the  exact  date  being  October  27, 
1913,  the  now  bankrupt,  Imperial  Textile  Company,  then  in  active 
business  at  Utica,  N.  Y,  by  its  duly  authorized  officers  and  agents, 
entered  into  an  "oral"  agreement  with  the  claimant,  Wm.  E.  Nelson, 
by  the  terms  of  which  Nelson  was  to  advance  to  the  company  sums  of 
money,  from  time  to  time  as  it  might  require  same,  to  carry  on  its 
business,  and  the  Imperial  Textile  Company,  in  consideration  thereof, 
was  to  assign  to  said  Nelson  accounts  due  it  from  its  customers  as 
security  for  or  in  payment  of  such  advances.  It  was  not  the  agree- 
ment to  assign  and  transfer  to  Nelson  "all"  such  accounts,  but  enough 
to  secure  or  repay  the  advances.  This  agreement  was  to  be  reduced 
to  writing  and  executed  by  the  parties ;  but,  owing  to  some  disagree- 
ments as  to  minor  details,  it  was  not  completed  and  signed,  but  Nel- 
son in  pursuance  of  the  agreement,  and  relying  thereon,  did  make  ad- 
vances to  the  amount  of  ^,420,  and  the  textile  company  had  the  mon- 
ey and  used  it  in  its  business  and  creating  accounts  which  came  due 
to  it  for  goods  sold  and  delivered.  It  is  impossible  to  trace  this  money 
so  advanced  by  Nelson  into  any  particular  account  or  accounts,  or  into 
the  accounts  which  came  into  the  hands  of  the  trustee  and  were  col- 
lected by  him  producing  the  $585.50  in  question.  Probably 'some  of 
it  did  go  to  create  those  accounts. 

At  one  time  and  on  or  about  December  31,  1913,  the  Imperial 
Textile  Company  did  select  out  and  execute  an  assignment  of  certain 
accounts  "then"  actually  existing  of  the  face  value  of  $1,475.02;  but 
same  were  not  actually  turned  over  to  Nelson,  or  to  any  one  for  him, 
and  the  textile  company  thereafter  proceeded  to  collect  such  accounts 
and  use  the  money  derived  therefrom  in  running  and  conducting  its 
business,  notwithstanding  such  assignment.  Undoubtedly,  some  of 
the  money  derived  from  the  collection  of  these  accounts  went  into 
the  creation  of  goods  which  when  sold,  in  part  at  least,  resulted  in 
the  creation  of  some  of  the  accounts  which  thereafter  went  into  the 
hands  of  and  were  collected  by  the  trustee.  This  is  largely  conjectural, 
however. 

The  accounts,  65  in  number,  selected  and  specified  in  the  assign- 
ment actually  drawn,  were  collected  in  whole  or  in  part,  and  the  pro- 
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ceeds  used  by  the  textile  company  as  follows :  38  of  same  in  January, 
1914;  17  of  same  in  February,  1914;  11  of  same  in  March,  1914;  6 
of  same  in  April,  1914;  and  1  May  26,  1914.  January  11,  1915,  $1.70 
was  collected  on  one  of  the  same. 

The  petition  in  bankruptcy  was  filed  on  March  1,  1915.  Hence  all 
of  the  said  accounts  specified  in  such  assignment  so  drawn  were  col- 
lected and  the  proceeds  used  by  the  textile  company  more  than  four 
months  prior  to  the  bankruptcy. 

No  odier  accounts  were  assigned  or  selected  to  take  the  place  of 
these,  and  no  other  accounts  were  selected  or  assigned  under  and  pur- 
suant to  the  oral  agreement  above  set  forth. 

In  deciding  the  case  originally  and  affirming  the  referee,  it  was  the 
understanding  of  this  court  that  the  $585.50  came  from  the  collection 
of  the  specific  accounts  mentioned  and  set  apart  in  the  assignment 
actually  executed,  whereas,  it  now  appears  that  all  of  such  money 
except  $1.70  came  from  other  accounts  never  selected,  or  set  apart,  or 
assigned.    The  court  said  (see  239  Fed.  775) : 

"Did  this  agreement,  followed  by  an  advance  of  money  to  the  company,  In 
fact  made,  create  an  equitable  lien  on  sudi  then  existing  accounts  as  against 
the  trustee  representing  then  existing  creditors  of  su<^  company  thereafter 
bankrupt? 

"The  company  is  not  shown  to  have  been  actually  insolvent  at  the  time  the 
agreement  referred  to  was' made,  but  Its  financial  embarrassments  were  obvi- 
ous. I  think  that,  within  some  of  the  cases  cited,  the  last-mentioned  agree- 
ment, followed  by  advances  of  money  under  it,  was  sufficient  to  create  an 
equitable  lien  on  the  accounts  then  in  existence.    •    •    ♦ 

"Here  a  list  of  accounts  was  made  out  and  signed  by  an  officer  of  the  com- 
pany indicating  a  puri)ose  to  appropriate  those  particular  accounts  or  their 
proceeds  to  the  payment  of  a,dvances  made  by  the  claimant  It  is  true  there 
was  no  corporate  action  by  the  directors  setting  aside  these  particular  ac- 
counts, but  in  view  of  all  the  facts  I  think  the  setting  aside  and  ^>eGiflcatiou 
of  these  accounts  was  an  act  done  by  one  having  authority  and  binding  on  the 
corporation. 

"The  trustee,  after  bankruptcy,  went  on  and  collected  them,  and  the  referee 
has  ordered  that  the  money  in  the  hands  of  the  trustee  derived  therefrom  oe- 
longs  to  or  should  be  paid  to  the  claimant,  who  made  the  advances,  and  not  to 
the  trustee.  The  advances  were  $4,420 — far  in  excess  of  the  money  derived 
from  the  accounts  to  which  the  referee  attached  a  lien,  viz.,  $585.50.  It 
would  operate  as  a  fraud  on  the  claimant,  who  advanced  his  money  under 
promise  of  an  assignment  of  these  accounts,  to  award  this  money  to  the  trus- 
tee for  the  benefit  of  the  general  creditors,  on  the  ground  the  written  agree- 
ment was  not  completed  and  signed  prior  to  the  bankruptcy." 

The  now  bankrupt  had  other  creditors  during  all  the  times  above 
mentioned,  and  no  written  agreement  creating  or  purporting  to  create 
a  lien  on  its  accounts,  due  or  to  become  due,  was  executed  or  filed. 

[1-4]  The  question  is,  therefore:  Did  the  oral  agreement  above 
stated  between  the  Imperial  Textile  Company  and  William  E.  Nelson, 
followed  by  the  advance  of  money  as  stated,  operate  to  create  any 
lien  as  against  the  trustee  in  bankruptcy  on  the  other  accounts  of  such 
company  not  selected  and  included  in  the  assignment  mentioned  and 
which  came  into  the  hands  of  the  trustee  and  from  the  collection  of 
which  he  derived  the  $585.50,  or  did  the  collection  by  the  Imperial 
Textile  Company  of  the  said  accounts  so  actually  assigned  and  the 
use  by  it  of  the  money  derived  from  their  collection  operate  to  create 
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an  equitable  lien  or  furnish  sufficient  ground  to  authorize  the  establish- 
ment or  declaration  of  an  equitable  lien  on  the  other  accounts  sub- 
sequently coming  into  existence  or  accruing  and  which  came  to  the 
trustee  and  were  collected  by  him?  These  questions  were  not  orig- 
inally passed  upon  or  decided,  as  it  was  supposed  the  money  referred 
to  was  derived  from  accounts  produced  by  the  moneys  advanced  by 
Nelson  and  collected  by  the  trustee  after  same  had  been  selected  and 
specified  in  the  assignment  actually  drawn  and  executed. 

An  equitable  lien  to  be  valid  must  relate  to  some  specific  property 
or  thing  capable  of  segregation  and  identification.  Grinnell  v.  Suy- 
dam,  5  N.  Y.  Super.  Ct.  132;  Willetts  v.  Brown,  42  Hun,  140;  Por- 
ter v.  White,  127  U.  S.  235,  8  Sup.  Ct.  1217,  32  L.  Ed.  112;  Wright 
v.  Ellison,  1  Wall.  16,  17  L.  Ed.  555 ;  National  City  Bank  v.  Hotch- 
kiss,  231  U.  S.  50,  57,  34  Sup.  Ct.  20,  58  L.  Ed.  115;  In  re  Stiger, 
209  Fed.  148,  126  C.  C.  A.  96. 

The  equitable  lien,  if  any,  of  Nelson,  was  not  to  attach  "to  all" 
the  accounts  of  the  Imperial  Textile  Company.  There  was  no  such 
agreement.  From  time  to  time  as  advancements  of  money  were  made 
accounts  were  to  be  selected  and  assigned.  The  accounts  were  never 
selected  except  as  stated,  and  Nelson  did  nothing  to  enforce  perform- 
ance. It  is  not  a  case  of  the  mixing  or  commingling  by  a  wrongdoer 
of  his  own  property  with  that  of  an  innocent  party. 

It  is  the  case  of  an  advance  of  money  to  keep  the  now  bankrupt 
going  with  an  agreement  by  it  to  assign  accounts  due  the  borrower 
and  in  which,  on  default  of  the  borrower  to  give  the  security  it  prom- 
ised, and  the  performance  of  which  agreeinent  required  selection 
of  accounts  and  an  assignment  thereof  which  was  not  done,  this  court 
is  called  upon  in  the  exercise  of  its  equitable  powers  and  jurisdiction 
to  declare  and  enforce  a  lien  against  creditors  on  "all  the  accounts" 
of  the  now  bankrupt  which  have  gone  into  the  hands  of  the  trustee 
in  bankruptcy  and  been  collected  by  him.  This  agreement  is  not  good 
as  a  mortgage,  for  it  was  not  in  writing  and  filed  even  if  accounts 
could  be  mortgaged;  and,  again,  property  not  in  being  cannot  be 
mortgaged.  It  is  not  good  as  a  pledge,  as  there  was  no  delivery.  It 
cannot  hold  good  as  an  equitable  lien,  as  the  thing  or  things  to  which 
the  lien  was  to  attach  was  not  ascertained  and  is  not  capable  of  iden- 
tification. Again,  the  rights  of  general  creditors  have  intervened,  and 
these  creditors  are  represented  by  the  trustee.  See  Titusville  Iron 
Company  v.  City  of  New  York,  207  N.  Y,  203,  100  N.  E.  806;  In 
re  P.  J.  Sullivan  Co.,  Inc.  (D.  C.)  247  Fed.  139,  affirmed  by  C.  C.  A. 

November  13,  1918,  254  Fed.  660, CCA. ;  Sexton  v.  Kessler 

&  Co.,  225  U.  S.  90,  32  Sup.  Ct  657,  56  L.  Ed.  995 ;  and  see  cases  above 
cited. 

If  the  money  advanced  by  Nelson  could  be  traced  with  reasonable 
certainty  into  the  accounts  which  went  into  the  hands  of  the  trustee 
and  were  collected  by  him,  thus  producing  the  money  in  question,  this 
court  would  not  hesitate  to  impress  such  money  with  a  lien  in  Nel- 
son's favor  and  direct  its  payment  to  him  on  the  authority  of  Hurley, 
Trustee,  v.  Atchison,  Topeka  &  Santa  Fe  Ry.,  213  U.  S.  126,  29  Sup. 
Ct,  466,  S3  L.  Ed  729,  and  Hauselt  v.  Harrison,  105  U.  S.  401,  407, 
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26  L.  Ed.  1075.  But  there  is  no  reasonable  certainty  that  any  of  Nel- 
son's money  advanced  by  him  went  to  produce  such  accounts.  It  is 
not  like  several  persons,  or  one  person  taking  his  grain  to  an  elevator 
or  a  storage  warehouse  where  it  is  rightfully  commingled  with  that  of 
the  owner  of  the  storage  warehouse  and  perhaps  with  that  of  others, 
in  which  case  each  has  a  property  right  in  the  grain  in  the  elevator 
or  warehouse  bins  although  emptied  and  filled  by  the  owner  20  times. 
See  Sexton  v.  Kessler,  225  U.  S.  98,  32  Sup.  Ct.  657,  56  L.  Ed.  995. 
In*  National  City  Bank  v.  Hotchkiss,  231  U.  S.  50,  57,  34  Sup.  Ct. 
20,  21  (58  L.  Ed.  115)  the  court  said: 

**A  trust  cannot  be  estabUshed  in  an  aUquot  share  of  a  man's  whole  prop- 
erty, as  distinguished  from  a  particalar  fund,  by  showing  that  trust  moneys 
have  gone  into  it.  On  similar  principles  a  lien  cannot  be  asserted  upon  a 
fund  in  a  borrower's  hands,  which  at  an  earUer  stage  might  have  been  subject 
to  it,  if  by  consent  of  the  claimant  it  has  become  a  part  of  the  borrower's  gen- 
eral astate." 

And  at  page  58  of  231  U.  S.,  at  page  22  of  34  Sup.  Ct.  (58  L.  Ed. 

115),  the  court  further  says: 

•In  both  Gorman  v.  Uttlefleld,  229  U.  S.  19  [33  Sup.  Ot.  690,  57  U  Ed.  10471, 
and  Richardson  v.  Shaw.  209  U.  S.  365  [28  Sup.  Ct  512,  52  L.  Ed.  835,  14  Ann. 
Cas.  9811,  in  addition  to  the  personality  of  the  holder  there  was  also  a  spe- 
cific stock,  which  identified  the  fund  relied  upon  and  separated  it  from  the 
general  mass  of  the  estate." 

In  the  instant  case  the  Imperial  Textile  Company  had  property  oth- 
er than  its  accounts ;  some  money  from  time  to  time  and  some  other 
property,  and  it  was  accounts — ^some  accounts — ^not  all,  that  were  to 
be  assigned  from  time  to  time.  The  security  was  to  come  from  ac- 
counts, but  was  not  a  pledge  of  "all"  accounts.  But  does  this  fact  take 
the  case  from  the  principle  announced  in  the  Hotchkiss  Case,  supra? 
True  the  lien,  if  any,  was  on  accounts,  to  be  selected  and  assigned,  and 
hence  that  part  of  the  textile  ccMnpany's  property  consisting  of  ac- 
counts due,  or  to  become  due  to  it,  was  pointed  out,  and  it  is  not  sought 
to  establish  a  lien  on  an  aliquot  part  of  the  debtor's  "entire"  estate. 
But  it  is  sought  to  establish  a  lien  on  an  aliquot  part  of  all  that  portion 
of  the  entire  estate  consisting  of  accounts  inasmuch  as  the  security 
to  be  given  was  to  be  selected  from  accounts  receivable. 

[5]  But  we  meet  another  difficulty.  Certain  accounts  were  select- 
ed and  a  written  assignment  of  same  actually  executed.  Nelson  did 
not  insist  on  his  rights  or  on  the  actual  delivery  of  such  assignment  or 
the  execution  and  delivery  of  assignments  thereafter,  and  the  textile 
company  was  permitted  by  him  to  go  on  dealing  with  all  accounts 
payable  to  it  as  its  own  property  until  actual  bankruptcy  occurred. 
Even  if  we  can  properly  term  all  accounts  receivable  a  fund  out  of 
which,  by  assignment  of  selected  accounts  Nelson  was  to  be  paid, 
did  he  not  by  his  conduct  consent  that  they  become  a  part  of  the 
debtor's  gentiral  estate?  Nelson  made  his  last  and  final  advancement 
May  25,  1914,  and  it  was  March  1,  1915,  when  the  petition  in  bank- 
ruptcy was  filed.  In  the  meantime  business  was  conducted  as  usual. 
If  this  had  been  an  agreement  to  assign  certain  specified  accounts, 
or  if  certain  specified  accounts  had  been  selected  and  agreed  upon  for 
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assignment  and  the 'transaction  had  not  been  perfected  by  actual  as- 
signment and  such  selected  and  specified  accounts  had  gone  into  the 
hands  of  the  trustee  thus  diarged  with  an  equitable  lien  and  had  been 
collected  by  him,  there  would  be  no  difficulty  in  establishing  a  lien  on 
the  moneys  collected.  Equity  would  regard  that  as  actually  done  which 
ought  to  have  been  done,  and  the  rights  of  the  trustee  would  not  be 
greater  than  those  of  the  bankrupt  company.  But  that  case  is  not 
here.  In  Hurley,  Trustee,  v.  Atchison,  213  U.  S.  126,  132,  133,  29 
Sup.  Ct.  466,  468  (S3  L.  Ed.  729),  the  Supreme  Court  cited  with  ap- 
proval the  following  from  In  re  Chase,  124  Fed.  753,  755,  59  C.  C.  A. 
629,631: 

"It  is  settled  that  a  trustee  in  bankruiytcy  has  no  equities  greater  than 
those  of  the  bankrupt,  and  that  he  wiU  be  ordered  to  do  fuU  justice,  even  in 
some  cases  where  the  circumstances  would  give  rise  to  no  legal  right,  and, 
perhaps,  not  eren  to  a  right  which  could  be  enforced  in  a  court  of  equity  as 
against  an  ordinary  litigant.  WilUams'  Law  of  Bankruptcy  (7th  Ed.)  191.  In- 
deed, bankruptcy  proceeds  on  equitable  principles  so  broad  that  it  will  order 
a  repayment  when  such  principles  require  it,  notwithstanding  the  court  or  the 
trustee  may  have  received  the  fund  without  such  compulsion  or  protest  as  Is 
ordinarily  required  for  recovery  in  the  courts  either  of  common  law  or  chan- 
cery." 

And  also  the  following  from  Thompson  v.  Fairbanks,  196  U.  S. 
516,  526,  25  Sup.  Ct.  306,  310  (49  L.  Ed.  577) : 

"Under  the  present  bankrupt  act,  the  trustee  takes  the  property  of  the 
bankrupt,  in  cases  unaffected  by  fraud,  in  the  same  plight  and  condition  that 
the  bankrupt  himself  held  it,  and  subject  to  aU  the  equities  impressed  upon 
it  in  the  hands  of  the  bankrupt,  except  in  cases  where  there  has  been  a  con- 
veyance or  incumbrance  of  the  property  which  is  void  as  against  the 
trustee  by  some  positive  provision  of  the  act" 

In  Greey  v.  Dockendorflf,  231  U.  S.  513,  515,  34  Sup.  Q.  166,  58 
L.  Ed.  339,  Schwab-Kepner  Company,  the  bankrupt,  agreed  with 
Dockendorfl  to  assign  to  him,  after  shipment  of  goods,  the  accounts 
receivable  representing  the  purchase  price  of  such  goods  sold  on  credit 
as  security  for  the  loans  of  money  as  now  stated,  viz.,  Dodcendorff 
was  to  lend  to  said  firm  80  per  cent,  of  the  net  face  value  of  such 
accounts  receivable  as  he  should  approve,  less  c(Mnmissions  and  dis- 
counts, up  to  a  certain  sum,  not  exceeding  $175,000  at  any  one  time. 
The  said  Schwab-Kepner  Company  was  to  give  its  notes,  deliver  ship- 
ping documents,  furnish  evidence  of  the  receipt  of  the  merchandise 
and  give  notice  of  any  return  of  goods  or  counterclaim  for  damages, 
deliver  the  proceeds  of  such  accounts  as  were  found  correct,  and  per- 
mit examination  of  its  books.  DockendorfPs  lien  was  to  be  for  all  sums 
due,  and  was  to  cover  all  accounts;  but  he  was  not  bound  to  lend 
on  accounts  he  did  not  approve.  When  the  said  firm  failed,  it  owed 
Dockendorff  $252,838.54  for  advances  made  under  the  agreement 
for  which  he  had  actually  received  assignments  of  accounts  from  the 
firm  as  it  received  orders,  and  after  the  contract  of  sale  was  made  but 
prior  to  the  actual  delivery  of  the  goods.  The  business  of  the  firm 
was  to  purchase  raw  material  from  the  mills,  have  it  sent  to  bleach- 
eries,  and  when  finished  to  ship  same  to  buyers.  The  question  was 
whether  such  agreement  was  good  and  carried  title  to  the  accounts 


Digitized  by  VjOOQIC 


IN  BB  IMPERIAL  TEXTILE  CO.  205 

actually  assigned  or  was  void  as  in  fraud  of  creditors.    The  contract 
was  held  good  and  that — 

"Where  the  goods  never  would  have  come  into  the  bankrupt's  hands  had  he 
not  promised  to  give  a  lien  thereon  to  one  making  the  advances  necessary  for 
obtaining  them,  there  is  no  reason  why  the  rights  of  general  creditors  (repre- 
sented by  the  trustee)  without  liens  should  intervene  to  defeat  the  security 
given  in  good  faith  before  there  was  any  knowledge  of  insolvency." 

In  that  case,  it  will  be  noted,  the  lien  by  actual  assignment  of  the 
accounts  had  been  given,  and  the  issue  was  as  to  the  validity  of  the 
agreement.  In  the  instant  case  there  is  no  question  of  the  validity 
of  the  agreement  to  assign  accounts  on  advances  made,  and  as  security 
therefor ;  but,  while  the  advances  were  made  and  some  accounts  were 
selected  and  assigned  and  collected  by  the  textile  company,  the  pro- 
ceeds were  not  turned  over  to  Nelson,  and  it  would  seem  clear  the 
accounts  in  question,  from  which  the  money  collected  by  the  trustee 
and  on  which  money  it  is  sought  to  impress  a  lien  was  derived,  were 
not  in  existence  when  the  advances  were  made,  but  were  created  and 
accrued  some  months  thereafter  and  were  never  agreed  upon  or  select- 
ed to  be  assigned  and  never  were  assigned.  The  Dockendorff  Case  has 
no  application  to  the  one  now  before  the  court.  I  am  unable  to  find 
authority  for  holding  that  because  the  textile  company  orally  agreed 
October  27,  1913,  in  consideration  of  advances  thereafter  to  be  made 
by  Nelson,  such  advances  to  be  used  in  the  business,  to  assign  ac- 
counts either  in  payment,  or  as  security,  and  which  advances  to  the 
extent  of  $4,420  were  all  made  prior  to  May  25,  1914,  that  an  equitable 
lien  may  be  established  on  the  proceeds  of  accounts  due  such  company 
when  it  went  into  bankruptcy  March  1,  1915,  and  which  accounts 
came  to  the  trustee  after  his  appointment  and  were  collected  by  him ; 
it  not  being  shown  that  such  accounts  were  in  existence  when  the 
agreement  was  made,  or  when  the  advances  were  made,  or  that  any 
of  the  advances  went  to  create  such  accounts,  or  that  such  accounts, 
which  went  to  the  trustee,  were  ever  selected  or  agreed  upon  to  be 
assigned,  especially  in  face  of  the  fact  that  Nelson,  who  made  the 
advances,  did  not  insist  on  compliance  with  the  agreement,  and  that 
the  only  accounts  ever  selected  and  included  in  an  assignment  were 
collected  by  the  textile  company  and  the  proceeds  used  in  its  business, 
apparently  with  the  consent  of  Nelson,  at  least  without  objection  on 
his  part — ^all  long  before  the  bankruptcy. 

[8]  If  the  agreement  had  been  to  assign  "all"  accounts,  those  then 
existing  as  well  as  those  thereafter  to  be  created,  the  case  would  be 
different,  as  in  such  case  the  accounts  as  they  came  into  existence  could 
be  regarded  as  the  fund  to  which  Nelson  was  to  look  for  reimburse- 
ment and  which  was  to  be  assigned  to  him.  This  court  cannot  make 
and  substitute  a  new  contract  for  the  parties  in  order  to  do  what  it 
might  think  justice  would  require.  The  agreement  as  found  by  the 
referee  was : 

"That  said  Nelson  was  to  furnish  funds  to  said  Imperial  Textile  Company 
for  use  in  its  business  as  the  same  should  be  called  for  by  its  officers,  and 
that  as  security  for  such  funds  so  advanced  said  Imperial  Textile  Ck)mpany 
would  assign  accoimts  receivable  for  goods  sold;  such  accounts  to  repay 
said  loans  as  the  accounts  were  collected  in  course  of  business." 
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The  finding  of  the  referee  on  this  subject  is  as  strong  as  the  evidence 
will  warrant.  As  already  stated,  this  agreement  contemplated,  not 
an  assignment  of  "all"  accounts  due  or  to  become  due  the  textile 
company,  but  the  assignment  of  accounts  to  be  selected  by  one  or  both 
the  parties,  and  we  cannot  import  into  it  an  agreement  for  a  lien  on 
"all"  accounts  due  the  firm  or  that  might  come  due  it*  To  do  so  would 
work  injustice  on  the  other  creditors  of  the  textile  company.  The  order 
of  the  referee  is  reversed,  but  if  desired  by  the  claimant  the  case  may 
be  sent  back  to  the  referee  to  take  further  evidence  and  allow  such 
claimant  to  establish,  if  he  can,  that  the  accounts  that  went  to  the  trus- 
tee and  were  collected  by  him,  or  some  of  them,  were  in  existence 
when  the  agreement  was  made,  or  when  the  advances  were  made,  or 
that  the  money  advanced  went  to  create  such  accounts  or  some  of 
them.  If  such  proof  is  not  made,^  the  application  and  petition  of  the 
claimant  will  be  denied. 

There  will  be  an  order  accordingly. 


PICTORIAL  REVIEW  CO.  v.  CURTIS  PUB.  CO. 

(District  Court,  S.  D.  New  York.     June  23,  1917.) 

Monopolies  ^=>17(2) — System  op  Mabketino  Periodical — Olatton   Act— 
"pubchasebs." 

Contract  between  publisher  of  "Ladies'  Home  Journal"  and  Its  so- 
called  "district  agents,"  which  prohibited  handling  other  magazines  with- 
out the  publisher's  consent,  withheld  in  ease  of  "Pictorial  Review,"  com- 
petitor of  "Ladles  Home  Journal,"  held  not  forbidden  by  Clayton  Act,  f 
3  (Comp.  St  §  8835c),  as  requiring  purchasers  to  refrain  from  handling 
goods  of  comi)etitors,  or  as  generally  causing  imreasonable  restraint  of 
trade;    district  agents  being  more  than  mere  "purchasers." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Purchaser.l 

In  Equity.  Suit  by  the  Pictorial  Review  Company  against  the  Cur- 
tis Publishing  Company.  On  plaintiff's  motion  for  temporary  in- 
junction.   Motion  denied. 

Stanchfield  &  Levy,  of  New  York  City  (John  B.  Stanchfield,  Wil- 
liam M.  Parke,  and  Tofiey  A.  Hardy,  all  of  New  York  City,  of  coun- 
sel), for  complainant. 

Joseph  W.  Welsh  and  John  G.  Milbum,  Jr.,  both  of  New  York  City 
(John  G.  Milbum,  of  New  York  City,  of  counsel),  for  defendant. 

AUGUSTUS  N.  HAND,  District  Judge.  The  complainant  corpo- 
ration publishes  the  Pictorial  Review,  and  the  defendant  the  Ladies' 
Home  Journal,  the  Saturday  Evening  Post,  and  the  Country  Gentle- 
man. The  Pictorial  Review  has  been  distributed  by  the  American 
News  Company,  a  distributing  agency,  which  has  about  60  branches 
throughout  the  United  States.  The  defendant,  on  the  other  hand,  has 
put  the  Ladies'  Home  Journal  on  the  market  through  wholesale  deal- 
ers of  established  efficiency  in  the  various  towns  and  cities  of  the  Unit- 

@s»For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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ed  States.  Munsey  seems  to  have  distributed  his  publications  to  some 
degree  as  early  as  the  year  1890  through  local  dealers,  but  the  de- 
fendant in  1899  introduced  an  elaborate  system  for  training  newsboys 
to  do  expert  work  in  selling  magazines.  It  was  evidently  the  opin- 
ion of  the  defendant  that  the  circulation  of  its  magazines  would  be 
greatly  promoted  if  the  newsboys  selling  the  defendant's  publications 
were  organized,  their  mental  and  moral  progress  stimulated,  and  a 
legitimate  ambition  to  excel  in  their  work  fostered.  The  affidavit  of 
its  circulation  manager  describes  the  system.  It  involves  the  appoint- 
ment by  the  defendant  of  district  agents,  who  select  the  boys  and  teach 
them  to  sell.  These  agents  make  a  weekly  detailed  report  to  the  de- 
fendant as  to  each  boy.  The  boys  form  a  "League  of  Curtis  Sales- 
men," consisting  only  of  schoolboys,  and  with  various  ranks.  These 
ranks  are  determined  by  proved  efficiency.  Each  league  member  is 
given  a  Y.  M.  C.  A.  membership  paid  for  by  the  defendant,  and  the 
latter  undertakes  to  secure  a  good  position  for  each  master  salesman 
after  he  has  finished  school  and  outgrown  the  work.  More  than  2,000 
firms  and  corporations  appear  to  have  filed  applications  with  the  de- 
fendant to  secure  these  graduate  master  salesmen  as  employes. 

Regular  publications  are  issued  monthly  as  a  part  of  this  system :  (1) 
To  the  district  agent ;  (2)  to  the  boys ;  (3)  to  the  parents  and  teachers 
of  the  boys.  The  defendant  has  spent  a  large  amount  of  money  in 
developing  and  maintaining  this  system.  Sometimes  the  defendant 
has  selected  as  its  district  agents  wholesalers  who  had  an  existing  staff 
of  newsboys,  but  in  such  cases  the  boys  have  apparently  become  a  real 
part  of  the  "League  of  Curtis  Salesmen,"  and  have  been  required  to 
conform  to  the  system.  More  often  the  district  agents  and  their  staff 
of  boys  have  been  started  and  developed  from  the  beginning  through 
the  labors  of  the  defendant,  and  in  many  cases  the  district  agents  have 
been  old  Curtis  boys,  who  have  graduated  from  their  earlier  work,  fol- 
lowed the  same  general  kind  of  business,  and  become  wholesale  deal- 
ers for  the  Curtis  Company.  This  system  was  used  by  the  defendant 
to  promote  the  sale  of  the  Saturday  Evening  Post,  and  was  so  success- 
ful that  it  employed  it  with  the  Ladies'  Home  JoumaL 

It  is  evident  that  supervising  district  managers  were  necessary  to 
carry  out  the  plan  I  have  described,  and  defendant  in  contracting  with 
these  managers  has  provided  that  they  should  pay  for  magazines  fur- 
nished them  in  advance  and  should  supply  subagents,  both  boys  and 
dealers,  with  copies  of  defendant's  publications  at  fixed  rates.  It  also 
has  provided  that  the  district  agents  shall  refrain  from  wholesaling  to 
boys  or  dealers,  and  from  attempting  to  influence  any  Curtis  agent  to 
sell  any  periodical  other  than  those  published  by  the  Curtis  Publishing 
Company,  and  shall  refrain  from  furnishing  any  other  publisher  or 
his  agent  with  the  names  and  addresses  of  any  Curtis  agents  without 
first  obtaining  the  approval  of  the  publishers.  The  clause  in  the  con- 
tract with  the  district  agents  relating  to  the  Curtis  boys  is  subdivision 
12,  and  is  as  follows : 

**To  send  to  the  home  office,  on  blanks  furnished  by  the  publishers,  not 
later  than  directed  by  the  report  blanks,  reports  itemizing  the  number  of 
copies  of  each  publication  sold  by  each  boy,  dealer,  or  other  subagent,  or 
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sold  at  retail  by  the  district  agent  or  his  employes,  and  to  distribute  rebate 
vouchers  regularly  to  subcigents,  according  to  instructions  from  the  publishers : 
Provided  that  rebate  vouchers  shall  be  ^ven  to  subagents  only,  and  are  not 
redeemable  by  the  district  agent  nor  by  his  relative  or  salaried  employ^." 

The  district  agents  may  sell  any  magazines  they  desire,  including  the 
complainant's,  at  their  own  news-stands,  but  their  contracts  forbid  them 
to  furnish  boys  or  retail  dealers  with  magazines  other  than  those  of 
the  defendant,  without  first  obtaining  the  defendant's  approval.  Such 
approval  has  been  in  general  granted,  but  has  been  refused  in  the 
case  of  the  Pictorial  Review.  That  magazine  is  the  active  competitor 
of  the  Ladies'  Home  Journal.  Each  has  a  large  sale  throughout  the 
country,  and  is  of  special  interest  to  women.  The  marked  success  of 
defendant's  system  of  mariceting  its  magazines  has  attracted  tlie  com- 
plainant, and  the  latter  desires  to  avail  itself  of  defendant's  wholesale 
agents,  without  the  expense  which  is  involved  in  building  up  such  a 
system  as  the  defendant  has  employed.  It  argues  that  the  defendant 
cannot  insist  that  its  wholesalers  shall  not  market  the  Pictorial  Review 
without  violating  the  Clayton  Act  (Act  Oct.  15,  1914,  c.  323,  38  Stat. 
730),  for  the  reason  that  a  contract  that  the  district  agents*  shall  not 
deal  in  the  Pictorial  Review  through  newsboys  or  subdealers  substan- 
tially lessens  competition,  and  is  f9rbidden  by  section  3  of  that  act 
(Comp.  St.  §  883Sc),  which  reads  as  follows : 

"Sec.  3.  Requiring  Purchasers,  efo.,  of  Chyods,  etc,  to  Refrain  from  Ban- 
dling  Ooods,  etc.,  of  Competitors. — ^That  it  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of  such  commerce,  to  lease  or  make  a  sale 
or  contract  for  sale  of  goods,  wares,  merchandise,  machinery,  supplies  or 
other  commodities,  whether  patented  or  unpatented,  for  use,  consumption  or 
resale  within  the  United  States  or  any  territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other  place  under  the  jurisdiction  of  the 
United  States,  or  fix  a  price  charged  therefor,  or  discount  from,  or  rebate 
upon,  such  price,  on  the  condition,  agreement  or  understanding  that  the 
lessee  or  purchaser  thereof  shall  not  use  or  deal  in  the  goods,  wares,  mer- 
chandise, machinery,  supplies  or  other  commodities  of  a  competitor  or  competi- 
tors of  the  lessor  or  seller,  where  the  effect  of  such  lease,  sale,  or  contract 
for  sale  or  such  condition,  agreement  or  understanding  may  be  to  substan- 
tially lessen  competition  or  tend  to  create  a  monopoly  in  any  line  of  com- 
merce." 

I  can  have  no  doubt  that  the  district  agents  or  wholesalers  who  re- 
ceive from  the  defendant  the  Ladies'  Home  Journal  and  put  it  on  the 
market  are  purchasers  of  the  magazine.  There  can  be  no  question, 
in  view  of  the  payment  in  advance  and  the  other  elements  of  the 
transaction,  that  title  to  the  magazines  which  these  wholesale  agents 
receive  passes  to  them.  They  are  not  mere  factors  or  agents.  Never- 
theless they  are  clearly  much  more  than  purchasers.  The  prime  char- 
acteristic of  the  Curtis  system  is  to  market  the  defendant's  magazines 
through  newsboys,  and  to  develop  an  efficient  body  of  these  boys  by 
a  proper  selection  in  the  first  place,  by  keeping  them  in  good  sur- 
roundings, by  appealing  to  their  ambition  through  conferring  ranks 
and  prizes  in  case  of  success,  and  by  obtaining  good  business  positions 
for  those  who  have  retired.  There  is  no  doubt  that  by  means  of  this 
system  the  sale  of  the  defendant's  magazines  is  greatly  increased. 

If  nothing  but  a  sale  were  involved,  I  might  support  complainant's 
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contention  that  defendant  has  violated  the  Clayton  Act  by  preventing 
its  wholesale  dealers  from  selling  the  Pictoral  Review  through  sub- 
dealers  and  boys;  but  what  complainant  evidently  desires  is,  not 
merely  to  sell  to  these  wholesalers,  which  it  can  do  already  in  cases 
where  the  wholesalers  have  a  retail  trade,  and  to  the  extent  of  that 
retail  trade,  but  to  avail  itself  of  the  organization  of  the  Curtis  boys, 
built  up  by  the  ingenuity,  labor,  and  capital  of  the  defendant.  The 
defendant,  in  insisting  upon  maintaining  the  integrity  of,  its  system,  is 
not  in  my  opinion  guilty  of  unfair  trade.  On  the  contrary,  the  com- 
plainant, in  attempting  to  avail  itself  of  this  system,  is  engaging  in  un- 
fair trade.  That  it  cannot  build  up  a  system  of  its  own,  if  it  desires 
to  do  so  and  will  go  to  the  trouble  and  expense,  I  do  not  believe.  It  is 
attempting  here  to  secure  a  preliminary  injunction  to  prevent  the  de- 
fendant from  contracting  with  the  latter's  district  agents  not  to  market 
the  Pictorial  Review  through  boys  and  dealers.  To  grant  such  an  in- 
junction would  break  up  what  I  think  is  a  perfectly  legitimate  system 
for  the  promotion  of  sales  of  the  defendant's  magazines,  and  would 
enable  the  complainant,  without  expense,  to  employ  the  organization 
built  up  and  fostered  by  the  defendant. 

If  I  thought  that  the  system  of  marketing  defendant's  magazines 
was  a  cover  to  avoid  the  provisions  of  the  Cla)rton  Act,  or  obtain  a 
monopoly,  I  might  reach  a  very  different  conclusion,  but  I  am  satis- 
fied that  the  system  is  genuine,  and  not  in  any  respect  other  than 
what  it  r^resents  itself  to  be.  It  may  not  be  entirely  original,  but  I 
j  think  it  is  doubtless  due  very  largely  to  the  constructive  business 

I  ability  of  the  defendant  in  devising  an  ingenious  means  of  marketing 

its  magazine.    The  principal  reason,  doubtless,  for  selling  the  mag- 
I  azines  to  the  district  agents,  rather  than  making  consignments,  with 

j  consequent  financial  risks,  is  one  of  safety  and  simplicity,  and  is  not 

I  sufficient,  in  my  opinion,  to  subject  the  relations  of  the  parties  in  all 

respects  to  those  of  mere  vendor  and  vendee. 

Judge  Hough,  in  the  case  of  Great  Atlantic  &  Pacific  Tea  Co.  v. 
Cream  of  Wheat  Co.  (D.  C.)  224  Fed.  566,  held  that  the  refusal  of 
the  manufacturers  of  Cfeam  of  Wheat  to  sell  to  a  dealer  who  resells 
I  at  retail  at  less  than  the  regular  price  did  not  entitle  the  dealer  to  an 

I  injunction  to  restrain  such  conduct  on  the  part  of  the  manufacturer, 

I  and  added  that  the  substantial  restraint  of  competition  denounced  by 

the  Clayton  Act  is  an  unreasonable  restraint.    He  placed  his  decision 
I  largely  on  the  ground  that  defendant  had  a  lawful  monopoly  in  Cream 

I  of  Wheat,  because  there  could  be  nothing  lawfully  called  ''Cream  of 

Wheat"  without  defendant's  consent  and  approbation. .  It  may  in  the 
same  wav  be  said  in  this  case  that  the  defendant  has  a  lawful  right  to 
employ  the  means  of  selling  its  product  exclusively  through  the  League 
of  Curtis  Salesmen.  It  is  not  the  monopoly  of  a  patented  article  or 
of  a  trade-name,  but  so  long  as  the  defendant  is  maintaining  the  above 
agency  for  selling  its  product,  just  so  long,  I  think,  it  has  a  right 
which  the  law  will  recognize  to  refuse  to  luive  its  magazines  sold  by 
the  boys,  if  they  are  to  handle  at  the  same  time  a  competing  mag- 
azine of  the  complainant.  The  fact  that  they  are  a  better  trained  set 
of  boys,  with  a  larger  measure  of  experience,  and  perhaps  also  of 
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good  will  in  the  community,  than  any  which  the  complainant  is  likely 
readily  to  secure,  is  immaterial. 

Any  restraint  of  competition  which  may  take  place  is  due  to  no 
other  cause  than  the  employment  by  defendant  of  selling  agents  who 
contract  not  to  distribute  the  Pictorial  Review  through  subagents  or 
boys  who  are  engaged  in  selling  the  Ladies'  Home  Journal.  In  some 
towns  there  may  be  no  existing  agent  as  efficient  as  the  one  employed 
by  the  defendant,  but  that  fact  may  in  many  cases  be  due  to  the 
thorough  prosecution  of  the  plan  of  organizing  news  boys  and  selling 
magazines  through  them  which  the  Curtis  Publishing  Company  has  de- 
veloped. In  these  localities  complainant  can  doubtless  obtain  equally 
good  selling  agencies  by  the  expenditure  of  a  similar  amount  of  effort. 
Looking  behind  the  form  of  the  contract  which  the  defendant  makes 
with  its  agents  to  the  inherent  features  of  the  transaction,  I  think  it 
may  be  said  that  the  selling  arrangement  more  nearly  resembles  an 
agency  conducted  by  district  agents  in  co-operation  with  the  Curtis 
boys  than  it  does  an  outright  sale  to  the  district  agents  and  nothing 
more.  At  any  rate  it  has  not  been  established,  with  the  clearness 
necessary  to  warrant  the  granting  of  a  temporary  injunction,  that  the 
defendant's  contract  referred  to  causes  an  unreasonable  restraint  of 
trade  or  otherwise  comes  within  the  prohibitions  of  the  Clayton  Act. 

The  motion  for  a  temporary  injunction  must  be  denied. 


UNITED  STATES  v.  LB  FANTI. 
(District  Court,  D.  New  Jersey.     January  22,  1919.) 

1.  Receiving  Stoucn  Goods  ^=s>4 — ^AxjTUAii  Pobssssion — ^Necessity. 

In  statutes  denouncing  the  receiving  of  stolen  goods,  actual  manual  oi 
personal  possession  is  not  a  necessary  element  of  the  crime,  it  being 
Bufflcient  if  possession  is  constructive,  if  goods  are  shovm  to  be  under  con- 
trol of  person  charged  though  in  actual  physical  possession  of  another. 

2.  Beceivino  Stoi*en  Goods  <©=»4 — Oonstbuctivb  Possession. 

If  constructive  possession  of  stolen  goods  is  relied  on  to  make  out  de- 
fendant's guilt  of  receiving  them,  and  it  appears  that  arrangement  by 
which  he  was  to  acquire  possession  or  title  had  not  been  consummated,  as 
where  he  was  still  bargaining,  such  possession  would  not  justify  con- 
viction. 

3.  Receiving  Stoixn  Goods  «=>4 — ^Intebstate  Shipment  or  Express — Con- 

structive Possession  by  Agents. 

Saloon  keeper,  who,  when  express  employ^  offered  to  sell  him  stolen 
bale  of  silk,  told  them  to  drive  to  dump  and  throw  it  off,  which  they 
did  on  signal  from  him,  he  having  followed  and  passed  themk  In  his  auto- 
mobile, held  to  have  had  possessioni  of  silk  by  his  agents  justifying  con- 
viction of  having  possession  of  stolen  goods,  part  of  an  interstate  ship- 
ment of  express,  in  violation  of  Act  Feb.  13,  1913  (CJomp.  St.  |§  8603,  8604). 

4.  Obikinal  Law  ^=»877 — Joint  Indictment — Singub  Conviction. 

Assuming  that  two  of  three  jointly  indicted  for  receiving  stolen  goods 
could  not  be  convicted  because  they  were  the  thieves,  the  third  was  sub- 
ject to  conviction. 

5.  Receiving  Stoian  Goods  ^=>3 — ^Belief  that  Goods  Were  Eubezzled. 

When  goods  forming  part  of  interstate  shipment  of  express  had  been 
stolen  tu  strict  legal  sense,  and  had  come  into  tK>ssession  of  defendant, 

^s»For  other  Cfta«8  see  same  topic  A  KEY-NUMBBR  in  aU  Key-Numbered  Digeste  ft  Indez^ 
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who  believed  from  drcumstances  they  had  been  either  embezzled  or  stolen, 
he  can  be  conTicted  for  bavins  in  possession  sach  goods*  in  ylolation  oC 
Act  Feb,  13,  1913  (Oompw  St  SI  8608,  8601). 
6w  O&iMiNAL  Law  ^s»82d(l) — ^XNST&ucrriON — ^Bbpbtition. 

Defendant's  request  for  instructions,  quite  comprehensively  covered  in 
court's  main  charge,  was  properly  refused,  particularly  where  charge  In 
defendant's  language  would  have  tended  to  confuse  rather  than  assist 
the  jury. 

7.  CBnoNAi.  Law  «5»372<1) — ^Bvidenob*-Pbevious  Sihilab  Tbansaotion-^ 

BeCEIVING  STOUiN  GOOD&       " 

In  prosecution  for  having  in  possession  stolen  goods,  part  of  an  inter- 
state shipment  of  express,  in  violation  of  Act  Feb.  13,  1913  (Comp.  St  §{ 
8603,  8604),  testimony  relating  to  similar  transaction  four  or  five  days 
before  held  admissible.  * 

Dominick  Le  Fanti  was  convicted  of  receiving  stolen  goods,  part 
of  an  interstate  shipment  of  express,  knowing  the  same  to  h^ve  been 
stolen.  On  rule  to  show  cause  why  verdict  of  guilty  should  not  be 
set  aside  and  new  trial  granted.    Rule  discharged,  and  new  trial  denied. 

Charles   F.   Lynch,   U.   S.   Atty.,   and   Samuel   I.   Kessler,   Asst 
U.  S.  Atty.,  both  of  Newark,  N.  J. 
Louis  G.  Morten,  of  Jersey  City,  N.  J.,  for  defendant 

HAIGHT,  District  Judge.  The  defendant,  Dominick  Ifi  Fanti,  was 
indicted  jointly  with  Joseph  A.  Reaves  and  Frank  McManus,  for  hav- 
ing in  their  possession  a  bale  of  silk  which  had  theretofore  been 
stolen  from  a  platform  or  depot  of  the  American  Railways  Express 
Company,  at  Jersey  City,  in  thi%  district,  and  which  was  a  part  of 
an  interstate  shipment  of  express,  knowing  the  same  to  have  been 
stolen,  in  violation  of  Act  Feb.  13,  1913,  c.  50,  37  Stat.  L.  670  (Comp. 
St.  §§  8603,  8604).  Le  Fanti  (hereinafter  referred  to  as  the  defend- 
ant) was  tried  alone  and  convicted.  While  I  have  never  entertained 
any  doubt  that  the  verdict  of  the  jury,  under  the  instructions  of  the 
court,  was  entirdy  correct,  I  allowed  the  rule  to  show  cause,  so  that 
I  could  consider,  more  carefully  than  it  was  possible  to  do  during  the 
course  of  the  trial,  the  question  whether,  under  the  aspect  of  the  evi- 
dence most  favorable  to  the  government,  the  defendant  had  the  goods 
in  question  "in  his  possession"  within  the  meaning  of  the  act.  Upon 
the  return  of  the  rule  to  show  cause  some  additional  reasons  for  set- 
ting aside  the  verdict,  which  were  not  urged  during  the  trial,  have  been 
advanced.  They  will  be  hereafter  discussed.  I  will  first  take  up  the 
question  above  stated. 

[1-8]  1.  It  was  permissible,  and  the  jury  were  quite  justified  in 
finding — ^and  under  the  instructions  which  they  received  their  verdict 
establishes  that  they  did  find — the  following  facts:  McManus  and 
Reaves,  two  boys  aged  16  and  24,  respectively,  who  were  employes  of 
the  American  Railways  Express  Company,  on  the  morning  of  Sep- 
tember 17,  1918,  stole  a  bale  of  silk  which  was  a  part  of  an  interstate 
shipment  of  express,  from  the  platform  or  depot  of  the  express  com- 
pany, in  Jersey  City.    During  the  early  evening  of  the  same  day,  they 

drove  the  wagon  in  which  they  had  been  making  deliveries  of  express 

II    I  1 1    ill        >  ■     I    I.I  ■■ I  .1.  I    .1 1  .  ■  I. .  ■  ■  — — 
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packages  during  the  day,  and  whidi  bore  the  name  of  the  Wells-Fargo 
Express  Company,  plainly  written  thereon,  to  defendant's  saloon  for 
the  purpose  of  selling  to  him  the  bale  of  silk,  as  they  had  done  with 
another  bale  four  or  five  days  previous.  Reaves  first  went  into  the 
defendant's  saloon,  to  interview  the  defendant,  whereupon  the  latter 
told  him  to  drive  away,  as  his  place  of  business  was  h^ing  watched. 
Thereupon  the  two  boys  drove  around  the  block,  and  Reaves  waited 
while  McManus  went  back  to  find  out  what  disposition  the  defendant 
wished  them  to  make  of  the  siUc.  The  latter,  upon  being  advised  by 
McManus  that  he  and  Reaves  had  a  bale  of  silk  on  their  wagon,  told 
McManus  to  drive  "to  the  dumps,"  a  dark  and  lonely  spot  used  for 
dumping  a  part  of  the  city's  refuse,  and  drop  the  bale  of  silk  oflF  the 
wagon,  and  that  he  would  follow  in  an  automobile  and  pick  it  up.  The 
two  boys  then  proceeded  to  do  as  the  defendant  had  directed  them. 
On  their,  way  towards  the  "dumps,"  the  defendant  passed  them  in  an 
automobile  and  motioned  to  them  to  keep  going  on  in  the  direction 
in  which  they  were  proceeding,  and  which  led  to  the  "dumps."  The 
lights  on  his  automobile  were  at  that  time  lighted.  When  they  reach- 
ed the  "dumps,"  the  lights  on  the  automobile  were  extinguished,  and 
the  defendant  made  a  motion  with  his  hand,  which  the  boys  interpreted 
to  be  a  signal  to  put  the  bale  of  silk  off ;  which  they  accordingly  did, 
among  some  weeds.  McManus  then  drove  the  wagon  to  the  express 
company's  stable,  while  Reaves  waited  five  or  ten  minutes  for  Le 
Fanti  to  come  after  the  silk,  and,  when  he  did  not  do  so  within  that 
time.  Reaves  went  home.  Both  he  and  McManus  were  arrested  that 
evening,  as  was  also.Le  Fanti.  The  bele  of  silk  was  found  in  the  place 
where  the  boys  had  deposited  it.  There  was  no  evidence  that  defend- 
ant ever  had  it  in  his  physical  possession.  His  possession,  if  any, 
therefore,  was  constructive.  The  statute  under  which  the  defendant 
was  indicted  and  convicted,  so  far  as  the  point  in  question  is  con- 
cerned, differs  in  no  material  respect  from  the  English  statutes  and 
those  of  the  various  states  which  have  endeavored  to  bring  within 
the  pale  of  the  criminal  law  receivers  of  stolen  goods.  It  has*  long 
been  settled  that,  under  such  statutes,  actual  manual  or  personal  pos- 
session is  not  a  necessary  element  of  the  crime,  but  it  is  sufficient  if 
the  possession  be  constructive,  that  is  to  say,  if  the  goods  are  shown 
to  have  been  under  the  control  of  the  person  charged,  although  they 
were  in  the  actual  physical  possession  of  another.  Reg.  v.  Wiley,  15 
Jurist,  134;  Reg.  v.  Smith,  1  Jurist  (N.  S.)  575;  Reg.  v.  Hobson,  6 
Cox,  C.  C.  410;  Reg.  v.  Miller,  6  Cox,  C.  C.  353;  Reg.  v.  Rogers,  2 
Moody's  Crown  Cases,  85 ;  Commonwealth  v.  Kuperstein,  207  Mass. 
25,' 92  N.  E.  1008;  State  v.  Stroud,  95  N.  C.  626;  State  v.  Conklin, 
153  Iowa,  216,  133  N.  W.  119;  Huggins  v.  State,  41  Ala.  393;  Kauf- 
man V.  State,  70  Tex.  Cr.  R.  438,  159  S.  W.  58;  Commonwealth  v. 
Light,.  195  Pa.  220,  45  Atl.  933;  2  Bishop  on  Criminal  Law,  §  1139; 
2  Wharton's  Criminal  Law  (11th  Ed.)  p.  1453,  §  1236. 

Of  course,  if  constructive  possession  is  relied  upon,  and  it  appears 
that  the  arrangement  by  which  the  accused  is  to  acquire  possession  or 
title  has  not  been  consummated,  hut  is  still  inchoate — ^as  where  the 
accused  is  still  bargaining  to  purchase  or  acquire  the  goods — such  pos- 
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session  would  not  justify  a  c<Miviction  of  the  accused,  for  under  such 
circumstances  the  goods  would  not  be  under  his  control  in  the  sense 
required  by  the  before-mentioned  rule.  And  this  is  the  principle  upon 
which  the  decisions  in  Reg.  v.  Hill,  13  Jurist,  545,  Reg.  v.  Wiley,  15 
Jurist,  134,  and  Commonwealth  v.  Sheriff,  3  Brewst.  (Pa.)  342,  were 
rested.  -The  question  then  is  whether,  under  the  before  stated  facts, 
the  transaction  under  which  tho  defendant  was  to  acquire  "actuar* 
possession  of  the  stolen  silk  had  been  so  far  consummated,  prior  to 
the  recovery  of  the  same  by  government  officials,  as  to  justify  the 
conclusion  that  it  was  constructively  in  his  possession,  or  whether 
tho  necessary  conclusion  was  that  the  transaction  was  incomplete,  so 
that  there  was  a  locus  penitentiae,  until  he  should  himself,  or  through 
agencies  other  than  Reaves  and  McManus,  have  taken  actual  posses- 
sion of  the  same.  I  perceive  no  difficulty,  either  on  principle  or  au- 
thority, in  holding  that,  although  Reaves  and  McManus  were  the 
thieves,  their  actual  possession  could  in  law  be  the  defendant's  posses- 
sion quite  as  well' as  could  the  possession  of  any  other  persons,  who 
were  not  the  thieves,  be  his  possession.  Such  I  think  is  the  clear  ef- 
fect of  the  decisions  in  Reg.  v.  Wiley,  supra;  Reg.  v.  Smith,  supra; 
State  V.  Stroud,  supra ;  and  Kaufman  v.  State,  supra.  In  fact.  Lord 
Chief  Justice  Campbell  said  in  Reg,  v.  Smith  that  it  had  been  held  in 
Reg.  V.  Wiley  (in  which  he  sat)  that  possession  might  he  jointly  in  the 
receiver  and  the  thief.  On  principle  this  must  be  so,  because  the  de- 
cisive point  is  whether  the  person  who  had  actual  possession  was  the 
mere  agent  of  the  defendant,  and  not  what  his  connection  with  the 
stolen  goods  may  theretofore  have  been.  Of  course,  the  latter  con- 
sideration may  be  an  element  in  determining  whether  or  not  he  was  a 
mere  agent,  and  hence  whether  the  transaction  had  been  consummated 
in  the  sense  before  mentioned. 

If  the  jury  believed  the  story  of  Reaves  and  McManus  as  outlined 
in  the  before-recited  statement  of  facts,  as  their  verdict  demonstrates 
that  they  did,  there  would  seem  to  be  no  question  that,  at  least  from 
the  time  the  bale  of  silk  was  thrown  off  of  the  express  wagon  at  the 
"dumps,"  it  was  in  the  constructive  possession  of  the  defendant,  for 
it  was  then  under  his  control,  in  a  place  where  he  had  directed  the 
boys  to  take  and  deposit  it,  and  where  he  had  arranged  with  them, 
prior  to  their  taking  it  there,  that  he  would  come  and  pick  it  up. 
They  had  followed  his  instructions  in  all  respects.  Indeed,  the  con- 
clusion ^eems  quite  irresistible  that,  under  the  circumstances  of  this 
case,  from  the  time  he  first  told  them  what  to  do  with  the  silk,  that 
they  were  from  thence  on  merely  his  agents,  and  that  their  possession 
was  his.  There  was  nothing  inchoate  so  far  as  the  transaction  by 
which  he  was  to  acquire  actual  possession  was  concerned.  His  ulti- 
mate actual  possession  was  not  dependent  upon  any  agreement  to  be 
made  as  to  price,  or  an3rthing  of  the  sort;  nothing  remained  to  be 
done  so  far  as  consummating  the  bargsun  was  concerned ;  he  directed 
the  boys  what  to  do  with  the  silk,  and  they  followed  out  his  instruc- 
tions. Indeed,  the  facts  of  this  case  cannot  be  well  distinguished  from 
those  which  were  before  the  courts  in  State  v.  Stroud,  supra,  and  Kauf- 
man V.  State,  supra.    Although  no  exception  has  been  taken  to  the 
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charge  on  this  point,  except  as  it  is  embraced  within  the  question 
under  discussion,  I  have  carefully  examined  it,  and  think  that  it  prop- 
erly stated  the  before-mentioned  rules  of  law  and  submitted  the  de- 
cisive question  to  the  jury.  The  jury,  after  being  instructed  that  there 
was  no  testimony  to  tKe  e^ffect  that  the  defendant  had  ever  had  physical 
control  of  the  bale  of  silk  and  that  it  was  not  necessary  that  he  should 
have  had  such,  it  being  sufficient  if  it  was  in  the  possession  of  some 
one  else  and  was  there  subject  to  his  control  and  dominion,  and  as 
to  the  circumstances  under  which  the  boys  could  be  considered  as  to 
his  agents,  were  charged  as  follows : 

"If  you  believe  the  story  of  McManus,  supplemented  as  it  is  by  the  addi- 
tional testimony  of  Reaves,  as  to  what  was  done  and  as  to  his  first  conversa- 
tion with  Le  F&nti,  then  yon  would  be  Justified  in  finding  that  these  goods, 
from  the  time  that  Le  Fanti  told  McManus  what  to  do  with  them,  were  in  the 
possession  of  Le  Flanti,  in  law.  If  he  was  exercising — and  this  is  the  ques- 
tion which  you  have  got  to  determine — control  and  dominion  over  them, 
from  that  point  on  they  were  in  his  possession,  even  though  they  were  In  the 
actual,  physical  possession  of  some  third  party." 

I  therefore  conclude  that  the  jury's  finding  that  the  defendant  had 
the  stolen  bale  of  silk  in  his  possession  within  the  meaning  of  the 
Act  of  February  13,  1913,  was  correct. 

[4]  2.  It  is  next  urged  on  behalf  of  the  defendant  that  because  he, 
McManus,  and  Reaves  were  jointly  indicted  for  having  the  bale  of  silk 
in  their  possession,  and  because  the  evidence  shows  that  the  latter  two 
were  the  thieves,  the  conviction  should  be  set  aside.  This  contention 
is  based  on  the  proposition  that,  because  they  were  jointly  indicted,  a 
joint  possession  must  be  proved,  and  that  there  can  be  no  joint  pos- 
session in  law  between  the  thieves  and  the  receiver  because  the  thieves 
could  not  also  be  receivers.  Assuming  for  the  purpose  of  argument, 
as  defendant  contends,  that  the  original  thieves  could  not,  under  the 
statute  in  question,  be  convicted  for  having  the  "stolen  goods  in  their 
possession"  as  has  been  held  under  similar  statutes  in  some  of  the 
states  (Tobin  v.  People,  104  111.  565 ;  Owen  v.  State,  52  Ind.  379 :  In 
re  Henry  Franklin,  77  Mich.  615,  43  N.  W.  997.  See,  contra,  U.  S.  v. 
Sullivan  [D.  C.  E.  D.  Pa.]  250  Fed.  632,  construing  the  act  in  ques- 
tion), I  am  unable  to  conclude  that  the  defendant  could  not  alone  have 
been  convicted  under  this  indictment.  It  has  been  several  times  de- 
cided that,  where  two  or  more  are  jointly  indicted  for  having  received 
stolen  goods,  one  may  be  acquitted  and  the  other  convicted ;  and  when 
the  evidence  demonstrates  that  the  receipt  was  not  joint,  but  separate 
and  successive,  the  first  receiver  may  be  convicted  and.  the  other  ac- 
quitted. Com.  V.  Slate,  11  Gray  (Mass.)  60;  State  v.  Smith,  37  Mo. 
58  (in  both  of  which  the  English  cases  are  reviewed  and  distinguished)  ; 
Com.  V.  Billings,  167  Mass.  283,  45  N.  E.  910.  Such  seems  also  to 
have  been  the  decision  in  U.  S.  v.  Montgomery,  Fed.  Cas.  No.  15,800. 
In  that  case  one  of  the  two  defendants  who  were  jointly  indicted  for 
receiving  the  stol«i  property  was  discharged  from  the  indictment  on 
his  plea  of  autrefois  convict,  but  the  conviction  which  he  apparently 
pleaded  was  of  having  been  the  thief.  His  acquittal  was  seemingly- 
based  on  the  theory  that  he  could  not  be  convicted  both  of  stealing  and 
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receiving  the  same  goods.  If  that  is  so,  flien  that  case  is  directly  in 
harmony  with  the  others  just  cited.  Those  cases  but  recognized  and 
applied  the  well-settled  rule  of  criminal  procedure  that,  where  several 
persons  are  jointly  indicted  and  tried  for  an  oifense  which  may  be 
committed  by  one  person  alone,  one  or  more  may  be  convicted  and  the 
others  acquitted,  or  there  may  be  a  disagreement  as  to  the  others ;  for 
such  an  indictment,  although  joint  in  form,  is  r^arded  as  a  several 
charge  against  each  defendant.  See  cases  cited  16  C.  J.  1104,  §  2591 ; 
22  Cyc.  376;  and  Wharton's  Criminal  Procedure  (10th  Ed.)  vol.  1,  § 
363.  A  fortiori  the  same  rule  applies  when  only  one  of  two  or 
more  jointly  indicted  is  tried  and  the  evidence  demonstrates  that  one 
or  more  of  the  others  is  or  could  not  be  guilty  of  the  offense  charged. 

[5]  3.  It  is  next  contended  that  the  verdict  should  be  set  aside  be- 
cause the  evidence  demonstrated  that  the  defendant  knew  or  believed 
that  the  bale  of  silk  l^d  been  "embezzled"  quite  as  forcibly  as  it  did 
that  he  believed  it  had  been  "stolen,"  and  that  consequently,  as  his 
knowledge  was  sought  to  be  proved  by  circumstantial  evidence  and  as 
the  indictment  charged  him  with  knowledge  that  the  silk  had  been 
stolen  as  distinguished  from  embezzled,  or  otherwise  unlawfully  ob- 
tained, the  evidence  was  not  sufficient  to  justify  a  verdict  that  it  had 
been  "stolen."  There  was  cmple  evidence  to  justify  the  jury  in  finding 
that  he  had  knowledge  that  it  was  either  embezzled  or  stolen  (using 
the  latter  word  in  a  strict  and  narrow  sense).  Indeed,  if  the  jury  dis- 
believed (as  their  verdict  demonstrates  that  they  did)  the  defendant's 
improbable  story,  it  would  have  been  quite  impossible  for  them  to  have 
reached  any  other  conclusion  than  that  the  defendant  did  have  such 
knowledge.  The  question  therefore  is  whether,  under  a  statute  such 
as  the  indictment  in  this  case  is  based  upon,  it  is  necessary  for  the 
government  to  show  that  the  defendant  had  knowledge  that  the  goods 
had  been  "stolen  as  distinguished  from  embezzled."  The  statute  while 
making  it  a  crime  for  any  one  to  "steal  or  unlawfully  take,  carry  away, 
or  conceal,  or  by  fraud  or  deception  obtain,"  etc.,  imposes  a  criminal 
responsibility  upon  a  receiver  of  "any  such  goods  and  chattels"  only 
when  he  knows  "the  same  to  have  been  stolen."  The  indictment  charg- 
es that  the  defendant  knew  that  the  silk  "had  been  stolen."  I  think 
that  the  correct  rule  on  the  point  in  question  is  that  stated  by  the  Su- 
preme Judicial  Court  of  Massachusetts  in  Com.  v.  Leonard,  140  Mass. 
473,  at  478  and  479,  4  N.  E.  96,  102  (54  Am.  Rep.  485),  as  follows: 

"If  the  property  had  actually  been  stolen,  a  belief  on  the  part  of  the  de- 
fendant that  It  had  been  stolen  is  tantamount  to  knowledge.  If  the  defend- 
ant knew  all  of  the  facts,  and  the  facts  constituted  larceny,  as  distinguished 
from  embezzlement,  It  would  be  no  defense  that  the  defendant  thought  that 
the  facts  constituted  ^nbezzlement.  If  the  defendant  did  not  know  the  facts, 
but  believed,  from  the  circumstances,  that  the  property  had  been  either  em- 
bezzled or  stolen  and  it  had  been  actually  stolen,  it  was  competent  for  the 
Jury  to  find  the  defendant  guilty  of  the  offense  charged.  The  second  request 
for  instructions  was  therefore  rightly  refused." 

In  that  case  the  defendant  was  charged  with  knowledge  that  the 
property  had  been  "feloniously  stolen,  taken,  and  carried  away."  The 
second  request,  referred  to  in  the  above-quoted  extract  of  the  opinion 
which  was  refused,  was  as  follows : 
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**To  justify  a  convictioii,  it  is  not  sofflcient  to  show  that  the  accused  had  a 
general  knowledge  of  the  circumstances  under  which  the  goods  were  stolen, 
unless  the  Jury  are  also  satisfied  that  he  knew  that  the  circumstances  were 
such  as  constituted  larceny." 

It  will  be  borne  in  mind  that  the  offense  charged  in  that  case  was 
not  embezzlement;  in  fact,  the  court,  in  the  opinion,  pointed  out  that 
under  the  Massachusetts  statute  "the  offense  of  receiving  stolen  prop- 
erty, knowing  it  to  have  been  stolen,  must  be  considered  as  distinct 
from  the  offense  of  receiving  embezzled  property,  knowing  it  to  have 
been  embezzled,"  and  that  the  pimishment  of  the  two  offenses  might 
be  different  According  to  the  rule  announced  in  that  case,  it  was 
therefore  competent  for  the  jury  to  find  the  defendant  guilty  of  hav- 
ing in  his  possession  the  stolen  silk,  "knowing  that  it  had  been  stolen,'' 
upon  proof,  either  direct  or  circumstantial,  that  he  believed  that  it  had 
been  "either  embezzled  or  stolen,"  when  the  proofs  demonstrated,  as 
they  did  in  this  case,  that  it  had  been  actually  stolen,  as  distinguished 
from  embezzled.  Not  only  does  that  rule  seem  to  me  to  be  a  reason- 
able and  sensible  one,  but  it  has  the  support  of  a  court  to  whose  de- 
cisions very  great  weight  is  always  accorded.  It  has  been  many  times 
held  that  belief  that  goods  have  been  stolen  is  tantamount  to  knowl- 
edge. Com.  V.  Kronich,  196  Mass.  286,  82  N.  E.  39;  State  v.  Gar- 
gare,  88  N.  J.  Law,  389,  95  Atl.  625,  L.  R.  A.  1916C,  991,  Ann.  Cas. 
1917D,  950;  cases  cited  in  34  Cyc.  516,  and  subsequent  annotations. 

The  rule  relieves  the  government  of  the  impossibility  which  would 
be  presented  in  the  great  majority  of  cases,  where  knowledge  is  sought 
to  be  imputed  from  facts  and  circumstances,  of  proving  that  the  ac- 
cused actually  knew  or  believed  that  the  goods  were  stolen,  as  uistin- 
guished  from  embezzled,  or  vice  versa.  No  injustice  is  done  to  an 
accused  who  believes  that  goods  have  either  been  stolen  or  embezzled, 
in  holding  that  under  such  circumstances  he  had  knowledge  that  they 
had  been  stolen,  when  they  in  fact  were.  And  thus  a  reasonable  inter- 
pretation, and  one  in  harmony  with  what  must  have  been  the  inten- 
tion of  the  Legislature,  is  given  to  a  statute  such  as  this.  It  is  incon- 
ceivable that  Congress  intended  that  such  a  narrow  construction  should 
be  given  to  the  phrase  "knowing  the  same  to  have  been  stolen,"  as 
would  require  an  acquittal  of  a  person  who  had  received  "stolen"  goods, 
and  who,  from  the  circumstances,  knew  that  they  had  either  been  stolen 
or  embezzled,  but  was  not  sure  which.  It  is  unreasonable  to  assume 
that  Congress  was  not  fully  aware  that,  in  the  great  majority  of 
cases,  knowledge  would  have  to  be  established  by  circumstances  which 
would  be  quite  as  susceptible  of  a  finding  that  the  defendant  believed 
that  the  goods  had  been  embezzled  as  that  they  had  been  stolen.  I  do 
not  wish  to  be  understood  as  holding  that  if  in  any  given  case  the 
proofs  demonstrate  that  goods  were  "embezzled"  rather  than  "stolen" 
(using  that  word  in  a  strict  sense),  that  a  defendant  might  be  held 
guilty,  under  this  statute,  upon  proof  of  knowledge  that  they  had 
been  stolen  or  embezzled.  I  do  not  find  it  necessary  to  pass  upon  that 
question  in  this  case.  This  is  not  a  case,  as  State  v.  Fink,  186  Mo.  50, 
84  S.  W.  921,  where  one  is  charged  with  receiving  stolen  goods,  and  the 
proofs  demonstrate  that  the  goods  were  not  in  fact  stolen  but  were 
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embezzled.  It  may  be  that  there  has  been  an  omission  in  the  act  to 
include  within  its  provisions  those  who  receive  goods  which  have 
been  unlawfully  acquired  in  any  of  the  ways  mentioned  in  the  act 
other  than  stealing,  strictly  speaking.  What  I  decide  is  that  when  it 
has  been  demonstrated  that  goods  have  been  "stolen"  (using  that  word 
in  a  strict  sense),  and  they  have  come  into  the  possession  of  another, 
and  that  person  believed  from  the  circumstances  that  the  property  had 
been  either  "embezzled"  or  "stolen,"  it  is  ccHnpetent  on  such  proof 
under  this  statute  for  the  jury  to  find  him  guilty  of  having  had  in 
his  possession  stolen  goods,  knowing  the  same  to  have  been  stolen,  the 
offense  denounced  by  the  statute. 

(8,  7]  4.  The  other  reasons  advanced  for  disturbing  the  jury's  ver- 
dict, which  have  not  been  covered  by  what  has  already  been  said,  re- 
late to  a  refusal  to  charge  the  jury  in  the  language  requested  by  the 
defendant,  and  in  the  a<teiission  in  evidence  of  testimony  relating  to 
a  transaction  whereby  the  defendant,  four  or  five  days  previous  to  the 
date  in  question,  acquired  another  bale  of  silk  from  these  defendants. 
The  second  request  was  quite  comprehensibly  covered  in  the  main 
charge,  I  think,  and  to  have  acceded  to  the  defendant's  request  and 
charged  in  the  langfuage  requested  by  him  would  have  tended  to  con- 
fuse rather  than  assist  the  jury.  The  evidence  the  reception  of  which 
is  objected  to  was  admissible,  I  think,  under  well-settled  rules  of  evi- 
dence. The  circumstances  surrounding  the  acquirement  by  the  de- 
fendant of  the  previous  bale  of  silk,  which  was  the  subject-matter  of 
the  testimony  in  question,  was  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  must  have  believed  that  the  same  had  been  stolen 
or  otherwise  unlawfully  acquired  by  Reaves  and  McManus.  It  also 
made  intelligible  the  testimony  of  Reaves  and  McManus  as  to  the  cir- 
cumstances surrounding  his  acquirement  of  the  hale  of  silk  which  was 
the  subject-matter  of  the  indictment  upon  which  he  was  tried  and 
convicted. 

The  rule  to  show  cause  will  therefore  be  discharged,  and  a  new 
trial  denied. 
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DOLLAR  GOLD  PIECES. 

SAME  Y.  ONE  Mclaughlin  automobile,  no.  438020. 

(District  Court,  W.  D.  Washington,  N.  D.    Januair  23, 1919.) 

Nos.  4233,  4250. 

1.  War  ^=»«V-E8pionaoe  Act — Fobfeitubb  op  Property  About  to  be  Uw- 

LAWTTTIXY   EXPORTED — "SHAIX." 

The  provision  of  Espionage  Ajct  Jnne  15,  19'17,  tit.  6,  §  2  (Gomp.  St.  1918, 
I  7678e),  that  the  offlcw  seizing  property  as  about  to  be  unlawfully  taken 
out  of  the  United  States  shall  apply  within  ten  days  to  the  District  Judge 
for  a  warrant  to  Justify  Its  further  detention,  otherwise  "the  property 
shall  forthwith  be  restored  to  the  owner,*'  is  mandatory,  and,  if  such  ap- 
plication Is  not  made  within  the  time  limited,  the  owner  is  entitled  to 
return  of  the  property. 

[Ed.  Nota — ^For  other  definltl(His,  see  Words  and  Phrases,  First  and 
Second  Series,  Shall.] 

^saVoT  other  cases  see  sune  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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2.  Stattttes  ^=>227.  239 — Construction — Statutes  Imposing  Forfeitubes. 

A  statutory  power  to  divest  an  owner  of  his  property  is  to  be  strictly 
construed,  and  where  the  statute  prescribes  the  procedure  such  provisions 
are  mandatory. 

Forfeiture  under  Espionage  Act.  Libels  by  the  United  States  against 
Two  Hundred  and  Sixty-Seven  Twedtv-Dollar  Gold  Pieces,  coin  of 
the  United  States,  and  against  One  McLaughlin  Automobile,  No. 
438020.  On  exceptions  to  libels  by  Lauretta  M.  Lesage,  claimant.  Ex- 
ceptions sustained. 

Ben  L.  Moore  and  Robt.  C.  Saunders,  U.  S.  Dist.  Atty.,  both  of 
Seattle,  Wash.,  for  libelant. 
Farrell,  Kane  &  Stratton,  of  Seattle,  Wash.,  for  claimant. 

NETERER,  District  Judge.  Two  libels  are  filed,  one  against  267 
$20  gold  pieces,  and  one  against  one  McLaughlin  automobile.  The 
same  facts  are  alleged  with  relation  to  both  cases.  The  cases  were 
presented  together.  In  substance,  it  is  contended  by  the  libelant  that 
the  automobile  was  owned  and  operated  by  Lesage  on  August  30, 
1918,  and  that  by  the  use  of  said  automobile,  he  did  willfully  and 
feloniously  attempt  to  export  out  of  the  United  States  at  the  port  of 
Blaine,  Wash.,  into  the  province  of  British  Columbia,  the  gold  pieces, 
coin  of  the  United  States,  without  having  first  made  application  to  a 
Bederal  Reserve  Bank,  etc.,  in  violation  of  Espionage  Act  June  15, 
1917,  c.  30,  40  Stat.  217,  and  executive  orders  pursuant  thereto;  that 
at  Blaine  the  said  automobile  was  seized,  together  with  the  267  $20 
gold  pieces.  The  libel  to  forfeit  the  gold  pieces  was  filed  on  the  17th 
of  September,  and  the  libel  to  condemn  the  automobile  was  filed  on 
the  18th  of  September,  1918.  On  the  23d  of  September  following 
Lauretta  M.  Lesage  appeared  and  filed  claim  for  ownership,  stipula- 
tions for  costs  and  exception  to  the  libel  filed  against  the  automobile, 
and  on  the  26th  the  same  party  appeared  and  filed  a  claim  of  owner- 
ship for  the  gold  pieces  and  also  stipulations  for  costs  and  exceptions 
to  the  libel.  The  exceptions  in  substance  are  that  the  libel  fails  to 
state  a  cause  of  action  against  either  the  gold  or  the  automobile ;  that 
the  persons  making  the  seizure  did  not,  within  10  days  after  making 
the  seizure,  or  at  all,  apply  to  the  District  Judge  of  the  district  having 
jurisdiction  for  a  warrant  to  justify  further  detention ;  that  the  libeft 
were  prematurely  filed;  that  the  claimant  owner  is  entitled  to  have 
the  property  returned,  and  that  the  officers  have  no  right  to  the  pos- 
session or  any  lien  thereon. 

[1]  The  claimant  contends  that  a  strict  compliance  with  the  statu- 
tory method  of  procedure  outlined  in  title  6  of  the  Espionage  Act  is 
a  condition  precedent  to  a  prosecution  in  rem  for  a  forfeiture.  The 
libelant  contends  that  these  provisions  of  the  statute  are  directory  and 
cumulative,  and  that  they  are  in  no  sense  jurisdictional. 

The  proclamations,  regulations,  and  orders  of  the  President,  issued 
pursuant  to  section  1,  title  7,  of  the  Espionage  Act  (Comp.  St.  1918, 
§  7678a),  prohibit  the  exportation  of  gold  to  the  Dominion  of  Canada, 
without   a  license   from  the  Federal   Reserve   Bank,  except  certain 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeets  A  Indexes 
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amounts  much  less  than  the  amount  at  issue.  Section  2  of  title  7, 
supra  (section  7678b),  makes  it  a  criminal  offense  to  export  gold  in 
violation  of  any  regulation  made,  and  also  provides  "that  any  article 
delivered  for  exportation  *  *  *  shall  be  forfeited,"  and  section 
1  of  title  6,  supra  (section  7678a),  provides : 

"Whenever  an  attempt  is  made  to  export  •  •  •  articles  •  •  •  to 
▼iolation  of  law  •  ♦  ♦  inspectors  of  customs  •  •  •  may  seise  ana 
detain  any  articles  ♦  ♦  ♦  about  to  be  exported  •  ♦  •  and  the 
*  *  *  vehicles  containtog  the  same,  and  retain  possession  thereof  until  re- 
leased or  disposed  of  as  hereinafter  directed." 

Section  2,  supra  (section  7678e),  provides  that: 
.  "It  shaU  be  the  duty  of  the  person  making  any  seizure  under  this  title,  to 
apply,  with  due  diligence,  to  the  Judge  of  the  District  Court  of  the  United 
States,  ♦  ♦  ♦  having  jurisdiction  over  the  place  within  which  the  seizure 
is  made,  for  a  warrant  to  Justify  the  further  detention  of  the  property  so  seiz- 
ed *  *  *  and  if  the  Judge  refuses  to  issue  the  warrant,  or  appUcation 
therefor  is  not  made  by  the  person  making  the  seiziu^  within  a  reasonable 
time,  not  exceeding  ten  days  after  the  seizure,  the  property  shall  forthwith  be 
restored  to  the  owner  or  person  from  whom  seized." 

Section  3  of  the  act,  supra  (section  7678f),  provides: 

"The  owner  or  (daimant  •  ♦  •  may,  at  any  time  before  condemnation 
proceedings  have  been  instituted,  as  hereinafter  provided,  tile  his  appUcation 
for  its  restoration  to  the  District  Ck)urt  of  the  United  States,  «  «  • 
whereupon  the  Oourt  shall  advance  the  case  for  hearing  and  determination 
with  all  possible  despatch,  and  after  caustog  notice  to  be  given  to  the  United 
States  attorney  for  the  District  and  to  the  person  making  the  seizure. 
«    «     •»* 

Section  4  of  the  act,  supra  (section  7678g),  provides : 

"TMienever  tlie  person  making  any  seizure  under  this  title  applies  for  and 
obtains  a  warrant  for  the  detention  of  the  property,  and  (a)  upon  the  hearing 
and  determination  of  the  petition  of  the  owner  or  claimant  restoration  is 
denied,  or  (b)  the  owner  or  claimant  fails  to  fUe  a  petition  for  restoration 
withto  thir^  days  after  the  seizure,  the  United  States  Attorney  for  the  Dis- 
trict wherein  it  was  seized,  upon  direction  of  the  Attorney  General,  shall 
tostitute  libel  proceedings  in  the  United  States  District  Court  •  ♦  ♦  hav- 
tog  Jurisdiction  over  the  place  wherein  the  seizure  was  made,  agatost  the 
property  for  condemnation.    ♦    •    • " 

Section  5  of  the  act,  supra  (section  7678h),  provides  that  the  ad- 
miralty proceeding,  as  nearly  as  may  be,  shall  be  adopted,  except  that 
jury  trials  may  be  demanded.  Concisely  stated,  the  act  provides  that 
after  seizure,  within  10  days,  the  person  making  the  seizure  shall  on 
oath  or  affinnation  apply  to  the  District  Judge  for  a  warrant  to  justify 
the  detention  of  the  seized  property,  and,  if  the  judge  refuses  to  is- 
sue the  warrant,  or  application  therefor  is  not  made  within  10  da>-s 
after  the  seizure,  the  property  shall  forthwith  be  restored  to  the  owner 
or  person  from  whom  seized. 

[2]  A  statutory  power  to  divest  the  owner  of  title  to  the  property 
is  here  enacted,  and  I  think  the  mode  of  procedure  prescribed  by  the 
act  creating  this  power  is  complete,  and  must  bo  strictly  construed,  and 
that  the  provisions  are  mandatory  as  to  the  essence  of  the  thing  to  be 
done.  Franklin  Glass  Co.  v.  White,  14  Mass.  286;  Monk  v.  Jenkins, 
2Hill'sEq.(S.C09- 
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A  new  power  was  here  created,  and  means  to  execute  it  provided. 
The  statute  expressly  says  he  shall  apply  for  a  warrant  within  ten  days 
after  seizure,  and,  on  failure,  shall  forthwith  restore  to  the  owner  the 
property  seized. 

"Where  a  statute  declares  a  tMng  sball  be  done,  It  Is  a  peremptory  man- 
date."   Bouvier's  Dictionary. 

**  *Shair  ought  undoubtedly  to  be  construed  as  meaning  'must,'  for  the  pur- 
pose of  sustaining  or  enforcing  an  existing  right"  W.  W.  R.  Co.  y.  Foley,  W 
U.  S.  100,  at  page  108  (24  L.  Ed.  71). 

While  it  is  said  in  Railroad  Co.  v.  Heclit,  95  U.  S.  168,  24  L.  Ed. 
423,  that  as  against  the  government,  the  word  "shall,"  when  used  in 
statutes,  is  to  be  considered  as  "may,"  unless  the  contrary  intention 
is  manifest,  here  the  contrary  intention  is  manifest.  Section  1  of  title 
6  expressly  limits  the  government's  retention  of  the  "article"  and  the 
"vehicle"  "imtil  released"  as  "hereinafter  directed,"  and  further  refers 
to  due  inquiry  as  "hereinafter  provided."  And  section  4  limits  the 
right  to  libel  "until,"  "unless,"  "if,"  "only  on,"  "upon,"  "then,"  "when- 
ever," predicated  upon  requirements  set  out,  and  fixes  30  days  within 
which  no  libel  can  be  filed,  and  then  only  "upon  direction  of  the  At- 
torney General."  The  spirit  of  the  law  is  pregnant  with  points  of 
protection,  as  indicated  by  the  apt  words  used. 

I  do  not  think  that  the  contention  of  the  libelant  that  the  forfeiture 
attaches  at  the  moment  the  gold  was  attempted  to  be  exported  in  the 
automobile  is  sound.  While  the  offense  was  completed  at  that  mo- 
ment, and  prosecution  could  follow  at  any  time  within  the  statutory 
limitation,  the  criminal  liability  of  the  offender  must  not  be  confused 
with  the  statutory  right  of  the  government  in  the  property.  In  this 
there  is  a  distinction  in  the  cases  cited  in  support  of  the  libelant's 
contention:  U.  S.  v.  Morgan,  222  U.  S.  274,  32  Sup.  Ct.  81,  56  L.  Ed. 
198,  which  is  a  criminal  conviction  under  the  Pure  Food  Law  (U.  S. 
Comp.  St.  1918,  §  8721).  No  condition  is  placed  upon  the  govern- 
ment's right  to  present  a  criminal  information  under  the  Pure  Food 
Act,  but  rather  imposed  a  duty  to  proceed  "without'  delay."  No  con- 
ditions and  restrictions  are  present  in  that  act,  as  appear  in  the  act 
in  question,  and  the  only  method  by  which  the  claimants  under  that 
law  could  obtain  the  property  was  by  "payment  of  the  costs  of  such 
libel  proceedings  and  the  execution  and  delivery  of  a  good  and  suffi- 
cient bond."    Section  8726,  Comp.  St.  1918,  supra. 

Forfeiture  by  original  seizure  depends  entirely  upon  the  statute.  It 
may  declare  the  forefeiture  absolute  upon  seizure,  or  make  the  for- 
feiture depend  upon  certain  conditions.  U.  S.  v.  Stowell,  133  U.  S. 
11,  10  Sup.  Ct.  244,  33  L.  Ed.  555. 

Under  Act  March  2,  1799,  c.  22,  1  Stat.  678,  3  Fed.  St.  Ann.  95, 
the  right  to  libel  was  absolute,  and  not  dependent  upon  statutory  re- 
strictions and  conditions,  and  the  return  of  a  car  used  in  violation  of 
the  act  of  1874  could  not  be  decreed  prior  to  a  declaration  of  for- 
feiture. U.  S.  V.  One  Certain  Locomobile  (D.  C.)  242  Fed.  998. 
Whereas,  by  the  1917  act,  by  special  provision  of  section  3,  the  owner 
has  the  right  to  petition  a  restoration  at  any  time  before  condemna- 
tion proceedings  to  forfeit  have  been  instituted,  and  condemnation 
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cannot  be  begun  until  after  30  days  from  date  of  seizure,  and  then 
"upon  direction  of  the  Attorney  General." 

The  suggestion  of  the  libelant  that  the  provision  for  obtaining  a 
warrant  is  merely  for  the  protection  of  the  officer  making  the  seizure 
and  to  afford  a  summary  remedy  to  the  owner  or  claimant  of  the  prop- 
erty, if  an  unreasonable  detention  might  be  attempted  without  any 
resort  to  legal  proceedings  to  adjudicate  the  issues,  and  that  it  does 
not  provide  steps  which  must  be  taken  by  the  government,  I  do  not 
think  to  be  well  founded.  Instead  of  looking  to  the  protection  of  the 
officer,  sections  2  and  4  bristle  with  provisions  for  the  protection  of 
private  property,  and  require  a  speedy  investigation  of  all  facts  with 
I  relation  to  the  seizure  by  the  officers,  and  require  a  prima  facie  case 

I  to  be  made^  under  oath,  to  the  District  Judge  within  10  days.    On  fail- 

ure so  to  do,  "the  property  shall  forthwith  be  restored  to  the  owner 
or  person  from  whom  seized." 
I  Two  methods  of  procedure  are  provided ;  one  "summary,"  the  other 

"plenary."    The  summary  method  (section  3)  may  be  by  petition  of 
the  owner  for  restoration ;  and  plenary,  if  the  claimant's  petition  for 
I  restoration  is  denied,  or  the  claimant  fails  to  file  a  petition  for  resto- 

ration within  30  days  after  seizure,  and  then,  upon  direction  of  the 
Attorney  General,  libel  proceedings  shall  be  instituted.     But,  as  a 
basis  for  either  proceeding,  a  warrant  shall  be  obtained  from  the  Dis- 
trict Judge  withm  10  days. 
j  It  is  apparent  that  the  various  words  of  limitation  as  employed  in 

this  act  were  designedly  used,  and  the  intent  appears  clear  to  fix  a 
j  time  limit  within  which  the  government  must  mprt  or  return  the  prop- 

I  erty.    It  seems  that  no  other  conclusion  can  follow,  and  that,  even  if 

!  the  Congress  could  and  had  intended  to  destroy  a  vested  right,  the 

I  limitations  would  not  have  been  provided,  and  that  it  would  have 

i  done  so  in  clear  language,  from  which  there  is  no  escape.    Lincoln  v. 

U.  S.,  202  U.  S.  484,  26  Sup.  Ct.  728,  50  L.  Ed.  1117. 
The  language  employed  in  the  manner  and  form  as  set  out  in  this 
j  act  will  not  warrant  the  court  in  disregarding  the  express  provisions 

of  the  act,  and  holding  the  "apt  words"  employed  merdy  directory 
I  and  cumulative. 

I  The  exceptions  are  sustained. 

j 
I 
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QUEENS  LAND  &  TITLE  CO.  et  aL  ▼.  KINGS  COUNTY  TRUST  00.  et  aL 

(District  Court,  E.  D.  New  York.    December  12,  191&      Supplemental  Opinion, 

December  iJS^  191&) 

1.  Lib  Pendens  ^=»24(2) — ^Fobeclobube — ^Pttbchabeb. 

Where  mortgagor  conveyed  long  after  filing  of  notlca  of  pendency  of  a 
foreclosare  action,  its  grantee  is  bound  by  the  proceedings. 

2.  CouBTs  ^=>509— OoNiTJCTiNO  jTJBiSDierioN — Settino  Aside  Fobbclosdbb 

Saijb.  « 

As  against  grantee  of  mortgagor,  which  amveyed  before  filing  of  notice 
of  pendency  of  foreclosure  action,  tiie  foreclosure  sale  Is  a  nullity,  and  the 
grantee  cannot  sue  in  the  federal  courts  to  set  it  aside,  as  an^le  relief 
can  be  had  in  the  state  court. 

3.  CoiTBTB  ^s»609 — Fobbolosube — Ebboneous  Decision — ^Attack  in  Fedbbai< 

OOUBTB. 

"Wliere  mortgagor  moved  in  state  court  to  set  aside  foreclosure  sale, 
thereby  taking  position  court  had  power  to  grant  or  deny  motion,  decision 
of  state  court,  even  If  erroneous,  cannot  be  reviewed  by  federal 
courts  in  suit  by  mortgagor  and  its  grantee  to  set  aside  sale;  state 
court  having  determined  there  was  no  violation  of  due  process  guaranty 
of  federal  Const.  Amend.  14. 

In  Equity.  Suit  by  the  Queens  Land  &  Title  Company  and  the 
Massapequa  Shore  Company  against  the  Kings  County  Trust  Com- 
pany and  the  Title  Guaranty  &  Trust  Company.  Bill  dismissed  for 
lack  of  jurisdiction. 

Wood,  Cooke  &  Seitz,  of  New  York  City,  for  plaintiffs. 
Brower,  Brower  &  Brower,  of  Brooklyn,  N.  Y.,  for  Kings  County 
Trust  Co. 

Arthur  P.  Hilton,  of  Jamaica,  N.  Y.,  for  Title  Guaranty  &  Trust  Co. 

•  GARVIN,  District  Judge.  Plaintiffs  have  brought  this  suit  to 
set  aside  a  foreclosure  sale  made  under  the  direction  of  the  New 
York  Supreme  Court  in  an  action  therein  brought  by  the  Title  Guar- 
anty &  Trust  Company  as  trustee  for  the  Kings  County  Trust  Com- 
pany, both  defendants  here,  against  the  Queens  Land  &  Title  Com- 
pany, a  plaintiff  here.  The  action  in  the  New  York  Supreme  Court 
resulted  in  a  judgment  of  foreclosure  and  sale  November  16,  1916, 
and  the  court  found  that  the  sum  of  $429,745.65  was  due. 

The  mortgaged  property  was  advertised  for  sale  under,  this  judg- 
ment on  December  30,  1916.  At  the  sale  the  Kings  County  Trust 
Company  bought  it  for  $250,175.  Before  the  sale  the  Queens  Land 
&  Title  Company  made  a  motion  in  the  New  York  Supreme  Court  to 
set  aside  that  judgment  and  for  a  recomputation  of  the  amount  due 
thereunder.  This  motion  was  denied  December  29,  1916,  and  an  ap- 
peal was  taken  to  the  Appellate  Division  of  the  Supreme  Court,  which 
on  August  14,  1917,  made  an  order  providing  that  the  judgment  be 
vacated  and  a  recomputation  ordered,  unless  the  parties  stipulated 
nunc  pro  tunc  that  the  amount  due  was  $245,169.50,  with  interest  and 
costs  to  be  taxed,  and  that  if  the  parties  should  so  stipulate  the  order 
appealed  from  be  affirmed  without  costs.    Title  Guaranty  &  Trust  Co. 

^s>FoT  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Xumbered  Digests  &  Indexes 
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V.  Queens  Land  &  Title  Co.,  178  App.  Div.  931,  165  N.  Y.  Supp. 
1115.  The  parties  did  so  stipulate.  On  September  10,  1917,  the 
Queens  Land  &  Title  Company  made  a  motion  in  the  New  York  Su- 
preme Court  to  set  aside  the  sale  under  the  aforesaid  judgment,  and 
this  motion  was  denied.  Thereafter  the  Title  Guaranty  &  Trust 
Company  made  a  motion  to  confirm  said  sale,  which  motion  was  grant- 
ed. The  Queens  Land  &  Title  Company  appealed  from  both  de- 
cisions to  the  Appellate  Division  of  the  Supreme  Court,  which  court 
on  March  28,  1918,  affirmed  both  orders.  Title  Guaranty  &  Trust 
Co.  V.  Queens  Land  &  Title  Co.,  169  N.  Y.  Supp.  1116.  Thereafter  the 
Queens  Land  &  Title  Company  applied  both  to  the  Appellate  Divi- 
sion and  the  New  York  Court  of  Appeals  for  leave  to  appeal  to  the 
New  York  Court  of  Appeals,  and  both  applications  were  denied. 

These  facts  were  either  admitted  by  the  defendants  or  proven 
by  plaintiffs.  At  the  conclusion  of  the  plaintiffs'  case,  the  defendants 
moved  to  dismiss  the  action  upon  various  grounds,  claiming  that  the 
bill  of  complaint  failed  to  set  forth  matters  sufficient  to  constitute  a 
cause  of  action,  that  plaintiffs  had  failed  to  offer  proof  sufficient  to 
entitle  them  to  the  relief  demanded  or  to  any  relief,  and  that  the  court 
upon  the  proof  as  submitted  is  without  jurisdiction  to  determine  or 
to  take  cognizance  of  the  action. 

The  question  now  presented  for  judicial  determination  is  whether, 
in  view  of  the  fact  that  the  matters  in  controversy  here  have  been 
regularly  passed  upon  by  the  New  York  Supreme  Court  with  all  the 
parties  there  represented  (except  the  Massapequa  Shore  Company, 
to  which  reference  will  be  presently  made),  the  plaintiffs  can  now 
bring  an  action  in  the  United  States  Kstrict  Court  the  effect  of  which, 
if  plaintiffs  prevail,  is  to  grant  a  relief  which  under  the  same  state 
of  facts  the  New  York  Supreme  Court  refused. 

[1]  At  the  trial  it  developed  that  the  defendants  herein  admit 
that  the  Queens  Land  &  Title  Company  conveyed  to  the  plaintiff 
Massapequa  Shore  Company  a  part  of  the  property.  The  bill  of 
complaint  does  not  fix  the  date  of  such  conveyance.  The  answers 
set  up  that  the  conveyance  was  made  long  after  the  filing  of  the  notice 
of  the  pendency  of  the  action  which  resulted  in  the  sale,  and,  in  view 
of  the  fact  that  this  was  not  disputed  by  counsel  for  plaintiffs  at  the 
trial,  it  may  be  regarded  as  conceded.  Therefore  the  Massapequa 
Land  Company  is  bound  by  the  proceedings  in  the  state  courts. 

[2]  Even  if  the  bill  of  complaint  should  be  construed  to  allege 
that  the  conveyance  took  place  prior  to  the  filing  of  the  lis  pendens, 
the  Massapequa  Shore  Company  is  not  entitled  to  the  relief  here 
sought.  The  sale  as  to  it  is  a  nullity,  and  ample  relief  can  be  had  in 
the  state  court. 

[3]  The  plaintiffs  claim  they  have  been  deprived  of  their  property 
without  due  process  of  law  in  violation  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  inasmuch  as  the  property  in 
question  was  not  sold  under  a  judgment  of  $245,169.50,  which  was  the 
correct  amount  of  the  judgment  as  finally  determined,  but  was  in 
fact  sold  for  $429,745.65,  which  was  held  by  the  Supreme  Court  not 
to  be  the  proper  amount. 
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The  Queens  Land  &  Title  Company  docs  not  attack  the  validity  of 
the  judgment  of  the  New  York  Supreme  Court  under  which  the  sale 
was  made;  indeed,  that  judgment  was  amended  on  its  application. 
Neither  the  jurisdiction  of  the  Supreme  Court  of  New  York  nor  the 
regularity  of  the  procedure  there  followed  is  questioned. 

The  motion  to  set  aside  the  sale  was  made  by  the  Queens  Land  & 
Title  Company,  which  thereby  must  have  taken  the  position  that  the 
New  York  Supreme  Court  had  the  power  to  grant  or  deny  the  motion 
to  set  aside  the  sale.  It  does  not  appear  that  the  plaintiffs  make  any 
contention  here  other  than  that  the  state  courts  made  a  decision  that 
was  erroneous. 

It  seems  to  be  well  settled  by  authority  that  such  an  erroneous 
decision  cannot  be  reviewed  by  the  federal  courts  in  the  manner  sought 
to  be  accomplished  by  the  present  action.  Arrowsmith  v.  Harmoning, 
118  U.  S.  194,  6  Sup.  Ct.  1023,  30  L.  Ed.  243;  Bonner  v.  Gorman, 
213  U.  S.  86,  29  Sup.  Ct.  483,  53  L.  Ed.  709;  Central  Land  Co.  v. 
Laidley,  159  U.  S.  103,  16  Sup.  Ct.  801,  40  L.  Ed.  91 ;  Howard  v.  Ken- 
tucky, 200  U.  S.  164,  26  Sup.  Ct.  189,  50  L.  Ed.  421. 

The  case  of  Fayerweather  v.  Ritch,  195  U.  S.  276,  25  Sup.  Ct  58, 
49  L.  Ed.  193,  holds  that  the  United  States  Court  will  take  jurisdic- 
tion of  a  matter  decided  by  the  state  court  in  a  case  where  the  state 
court  failed  to  make  a  finding  with  respect  to  a  point  at  issue.  That, 
of  course,  is  not  the  situation  here.  In  declining  to  set  aside  the  sale, 
the  state  court  determined  that  there  was  no  violation  of  the  four- 
teenth amendment  to  the  United  States  Constitution.  The  plaintiffs 
now  ask  this  court  to  decide  that  there  was  such  a  violation. 

It  is  also  suggested  by  defendants  that  the  present  action  cannot 
lie  because  the  method  of  obtaining  a  review  of  the  state  court  is  by 
a  writ  of  error.  See  New  Orleans  v.  Benjamin,  153  U.  S.  411,  14 
Sup.  Ct.  905,  38  L.  Ed.  764. 

It  is  urged  that  the  case  of  Chicago,  Burlington  &  Quincy  Railroad 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979,  is  an 
authority  which  warrants  this  court  in  taking  jurisdiction.  What 
that  case  really  decided  is  summarized  in  the  opinion  at  page  241  of 
166  U.  S.,  at  page  586  of  17  Sup.  Ct.  (41  L.  Ed.  979) : 

'*A  Jiidment  of  a  state  court,  even  if  it  be  authorized  by  statute,  wherry 
private  property  is  taken  for  the  state  or  under  its  direction  for  pubUc  use, 
without  compensation  made  or  secured  to  the  owner,  is  upon  principle  and  au- 
thority, wanting  in  the  due  process  of  law  required  by  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  and  the  affirmance  of  such 
judgment  by  the  highest  court  of  the  state  is  a  denial  by  that  state  of  a  right 
secured  to  the  owner  by  that  instrument." 

Such  a  taking  of  private  property  was  not  had  here,  for  which  rea- 
son the  case  is  not  decisive  of  the  action  at  bar. 

Tt  follows  therefore  that  the  bill  of  complaint  must  be  dismissed 
for  lack  of  jurisdiction,  without  costs. 

Supplemental  Opinion, 

Since  the  opinion  in  the  foregoing  action  was  rendered,  it  has  been 
brought  to  the  attention  of  the  court  that  on  page  2  of  the  opinion  it 
is  stated  that  the  Appellate  Division  made  an  order  providing  that,  if 
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the  parties  should  stipulate  to  reduce  the  amount  of  the  judgment, 
the  order  appealed  from  would  be  affirmed  without  costs,  and  that  the 
parties  did  so  stipulate.  It  appears  that  the  order  of  the  Appellate 
Division  provided  that  unless  the  plaintiff  Title  Guaranty  &  Trust 
Company  and  the  defendant  Kings  County  Trust  Company  should 
stipulate  to  modify  the  judgment  the  order  appealed  from  would  be 
affirmed.  The  plaintiff  Title  Guaranty  &  Trust  Company  and  the 
defendant  Kings  County  Trust  Company  did  so  stipulate.  This  in 
no  way  aiFects  the  determination  heretofore  made. 


CITY  NAT.  BANK  OF  SELMA  v.  DRESDNEB  BANE  OF  BREMEN. 

(District  Coort,  S.  D.  Alabama.     January  28,  1919.) 

No.  42. 

L  Wab   ^=>10(2H-TRikDiNO   WITH   BNmfT  Act— Action — ^Dsbtob-— Banks— 
DEPOsrrs. 

Within  Trading  With  the  Enemy  Act,  i  9  (Comp.  St.  1918,  §  3115%e),  as 
to  suit  by  one  to  whom  a  debt  is  owing  by  an  enemy,  a  bank  in  which 
the  proceeds  of  sale  of  a  shipment  of  cotton  were  deposited  for  the 
benefit  of  the  owner  of  the  cotton  when  determined  is  debtor  of  com- 
plainant, to  whom  bad  been  as^gned  the  bill  of  lading,  vesting  it  with 
« the  title  to  the  cotton. 

%  Wab  ^==>10(2) — Pbotectino  Rights  of  Auen  Enemt. 

Cause  against  an  alien  enemy  for  proceeds  of  shipment  of  cotton  will 
be  continued  till  peace  is  declared,  German  firms  claiming  it  as  owner  of 
the  cotton  under  bills  of  lading  which  complainant  alleges  were  forged. 

In  Equity.  Suit  by  the  City  National  Bank  of  Sdma  against  the 
Dresdner  Bank  of  Bremen.  On  motion  to  dismiss  bill.  Motion  over- 
ruled, and  cause  continued. 

Pettus,  Fuller  &  Lapsley,  of  Selma,  Ala.,  for  plaintiflf. 
Alexander  D.  Pitts,  U.  S.  Dist.  Atty.,  of  Selma,  Ala.,  for  defend- 
ant. 

ERVIN,  District  Judge.  This  matter  comes  on  to  be  heard  on  a 
motion  filed  by  the  Alien  Property  Custodian  and  the  Treasurer  of 
the  United  States  to  dismiss  the  bill  for  want  of  equity. 

The  bill  is  filed  under  the  provisions  of  section  9  of  an  "Act*  to  de- 
fine, regulate  and  punish  trading  with  the  enemy  and  for  other  pur- 
poses," commonly  known  as  the  "Trading  with  the  Enemy  Act  (Act 
Oct.  6,  1917,  c.  106,  40  Stat.  419  [COmp.  St.  1918,  §  SllSVoe]). 

Section  9  of  said  act,  when  all  its  provisions  not  bearing  upon  the 
question  here  sought  to  be  raised  are.  eliminated,  reads  as  follows : 

"That  any  person,  not  an  enemy,  to  whom  any  debt  may  be  owing  fi^m 
an  enemy  whose  property  shall  have  been  delivered  or  paid  to  the  Alien 
Property  Custodian  and  held  by  him  or  by  the.  Treasurer  of  the  United  States, 
may  file  with  said  custodian  a  notice  of  his  claim  under  oath;  that  said 
claimant,  at  any  time  before  the  expiration  of  six  months  after  the  war, 
may  institute  a  suit  in  equity  in  a  District  Court  of  the  United  States  for 
the  district  in  which  such  person  resides,  or,  if  a  corporation,  where  it  has 

9s»Fof  other  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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Its  principal  place  of  business,  against  tbe  Alien  Property  Custodian  or  the 
Treasurer  of  the  United  States  to  establish  the  debt  so  claimed,  and  If  suit 
shall  be  so  Instituted,  then  the  money  or  the  property  of  the  enemy  against 
whom  such  debt  Is  claimed,  shall  be  retained  by  the  Allen  Property  Custodian 
or  In  the  treasury  of  the  United  States  until  any  final  judgment  or  decree 
which  shall  be  entered  In  favor  of  the  claimant  shall  be  fully  satisfied  by 
payment  by  the  Allen  Property  Custodian  or  Treasurer  of  the  United  States, 
on  order  of  the  court,  or  until  final  judgment  or  decree  shall  be  ttitered 
against  the  claimant  or  suit  otherwise  terminated." 

So  far  as  I  have  been  able  to  ascertain,  there  have  been  no  construc- 
tions of  this  act  by  the  courts,  and  it  is  therefore  a  question  of  first 
impression  with  me. 

The  contention  is  made  that  the  provisions  of  the  bill  as  filed  do  not 
bring  it  under  the  terms  of  this  act,  because  it  is  contended  that  the 
bill  fails  to  allege  any  debt  owing^  plaintiff  by  the  r>resdner  Bank, 
wbose  assets  are  alleged  to  be  in  the  custody  of  the  Treasurer  of  the 
United  States  and  of  the  Alien  Property  Custodian.  It  therefore  be- 
comes necessary  to  consider  the  facts  stated  in  the  bill,  which  are 
briefly  as  follows : 

That  plaintiff  is  a  corporation  organized  under  the  National  Bank- 
ing Laws  of  the  United  States,  and  has  its  principal  place  of  business 
at  Selma,  Ala.,  within  this  district :  that  the  Dresdner  Bank  is  a  cor- 
poration organized  under  the  Ipiperial  German  Government,  and  is 
an  alien  enemy;  that  assets  of  said  bank  are  now  in  the  possessten 
of  the  Alien  Property  Custodian  and  of  the  Treasurer  of  the  United 
States,  both  of  whom  reside  out  of  this  District ;  that  the  amount  in- 
volved in  this  suit,  exclusive  of  interest  and  costs,  exceeds  the  sum 
of  $3,000;  that  plaintiff  has  filed  with  the  Alien  Property  Custodian 
a  notice  of  its  claim,  as  provided  for  in  section  9  of  the  "Trading  with 
the  Enemy  Act,"  a  copy  of  which  claim  is  made  an  exhibit  to  the  bill ; 
that  on  June  30,  1910,  plaintiff  owned  a  lien  to  the  extent  of  $80,000 
on  a  large  amount  of  cotton  which  formerly  belonged  to  the  bankrupt 
firm  of  Knight- Yancey  &  Co.,  who  bought  this  cotton  with  money  ad- 
vanced by  plaintiff  in  accordance  with  an  agreement  giving  a  lien ;  and, 
further,  that  said  cotton  was  shipped  to  Bremen,  Germany,  by  Knight- 
Yancey  &  Co.,  who  took  bills  of  lading  from  the  Louisville  &  Nash- 
ville Railroad  Company  to  their  order,  notify  Cotton  Commission  Com- 
pany, Bremen,  Germany;  that  said  bills  provided  for  shipment  over 
the  railroad  to  Pensacola,  Fla.,  thence  by  steamer  to  Bremen,  Ger- 
many; that  said  bills  of  lading  were  then  assigned  and  duly  trans- 
ferred and  indorsed  to  plaintiffs  by  Knight- Yancey  &  Co. 

The  cotton  was  shipped  from  Selma,  and  before  th.e  time  of  its  ar- 
rival in  Bremen,  Germany,  Knight- Yancey  &  Co.  failed,  and  were 
adjudicated  bankrupts  by  the  District  Court  for  the  Northern  District 
of  Alabama,  and  W.  S.  Lovell  was  appointed  trustee  of  said  firm,  and 
that  thereafter  the  said  Lovell,  as  trustee,  did,  by  an  instrument  in 
writing,  transfer  and  assign  to  the  complainant  all  of  the  right,  title, 
interest,  and  claim  of  the  said  bankrupt  estate  to  said  cotton. 

That  upon  the  arrival  of  the  cotton  in  Bremen,  Germany,  certain 
German  firms,  all  of  whom  are  alien  enemies  of  the  United  States,  and 
re;siding  in  Bremen,  Germany,  to  wit,  Knoop  &  Fabrius,  C.  A.  Gruner 
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&  Co.,  Gehr  Fritzie  &  Co.,  claimed  said  cotton  under  forged  bills  of 
lading,  alleged  to  have  been  issued  by  Knight- Yancey  &  Co.,  without 
authority  of  the  Louisville  &  Nashville  Railroad  Company,  or  the 
steamship  company  on  whose  ship  said  cotton  was  shipped,  and  that 
said  cotton  was  sold  in  Bremen,  Germany,  and  the  proceeds  deposited 
in  the  branch  of  the  Dresdner  Bank  at  Bremen  for  the  benefit  of  the 
owner  of  said  cotton  when  determined. 

[1]  Do  these  allegations  show  that  the  Dresdner  Bank  is  indebted 
to  plaintiff? 

**It  is  no  longer  an  open  question  in  this  court,  since  the  decision  in  the 
cases  of  Marine  Bank  v.  Fulton  Bank  [2  Wall.  252,  17  L.  Ed.  785],  and  of 
Thompson  v.  Riggs  [5  Wall.  663,  18  L.  Ed.  704],  that  the  relation  of  banker 
and  customer,  in  their  pecuniary  dealings,  is  that  of  debtor  and  creditor.  It 
is  an  important  part  of  the  business  of  banking  to  receive  deposits,  but  when 
they  are  received,  unless  there  are  stipulations  to  the  contrary,  they  belong  to 
the  bank,  become  part  of  its  general  £unds,  and  can  be  loaned  by  it  as  other 
moneys.  The  banker  Is  accountable  for  the  deposits  which  he  receives  as  a 
debtor,  and  he  agrees  to  discharge  these  debts  by  honoring  the  checks  which 
the  depositors  shall  from  time  to  time  draw  on  him.  The  contract  bet\^'een 
the  parties  is  purely  a  legal  one,  and  has  nothing  of  the  nature  of  a  trust  in 
it.  Ttia  subject  was  fully  discussed  by  Lords  Oottenham,  Brougham, 
Lyndhurst,  and  Campbell,  in  the  House  of  liOrds,  in  the  case  of  Foley  v.  Hill, 
and  they  all  concurred  in  the  opinion  that  the  relation  between  a  banker  and 
a  customer,  who  pays  money  into  the  bank,  or  to  whose  credit  money  is 
placed  there,  is  the  ordinary  relation  of  debtor  and  creditor,  and  does  not 
partake  of  a  fiduciary  character,  and  the  great  weight  of  American  authority 
is  to  the  same  effect."  Bank  of  the  Republic  v.  Mullard,  77  U.  S.  (10  Wall.) 
155,  19  L.  Ed.  897;  Alston  v.  State,  92  Ala.  124,  9  South.  732,  13  L.  R.  A.  659; 
Batson  v..  Alexander  State  Bank,  179  Ala.  490,  60  South.  314. 

Under  the  allegations  of  this  bill,  the  assignment  of  the  bills  of  lad- 
ing to  plaintiff  vested  plaintiil  with  the  title  to  the  cotton,  and  when 
this  catton  was  sold,  and  its  proceeds  deposited  in  the  bank  for  the 
benefit  of  the  owner  of  said  cotton  when  determined,  this  money  be- 
longed to  the  owner,  who  could  sue  the  bank  under  indebitatus  as- 
sumpsit for  it. 

I  am  therefore  of  the  opinion  that  the  motion  to  dismiss  should  be 
denied. 

[2]  I  do  not  feel,  however,  that  I  ought  to  go  further  at  the  pres- 
ent time  in  this  case,  because,  while  the  allegations  of  the  bill  are  that 
the  German  firms  claimed  the  cotton  under  forged  bills  of  lading,  I 
cannot  anticipate  what  the  proof  on  this  subject  may  be,  and  I  should 
not  undertake  to  pass  upon  the  rights  of  these  German  firms  until 
peace  is  declared  between  the  United  States  and  Germany,  at  which 
time  they  can  come  in  and  propound  their  claims  and  offer  their  tes- 
timony in  support  thereof.  Kaiser  Wilhelm,  246  Fed.  786,  159  C.  C. 
A-  88,  L.  R.  A.  1918C,  795 ;  Watts,  Watts  &  Co.,  Ltd.,  v.  Unione  Aus- 
triaca  Di  Navigazione,  etc.,  248  U.  S  9,  39  Sup.  Ct.  1,  63  L-  Ed. . 

An  order  will  therefore  be  entered  overruling  the  motion  to  dismiss 
the  bill  and  continuing  the  cause  during  the  continuance  of  a  state  of 
war  between  the  United  States  and  Germany,  and  a  certified  copy  of 
this  order  will  be  served  on  A.  Mitchell  Palmer,  as  Alien  Property 
Custodian,  and  on  John  Burke,  as  Treasurer  of  the  United  States,  as 
the  act  requires  them  to  hold  the  property  of  the  alien  enemy  until  the 
termination  of  this  suit 
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UNITED  STATES  ▼.  1,590  CASES  OF  TOMATO  PULP. 

(District  Court,  E.  D.  Pennsylvania.     January  23,  1919.) 

No.  5620. 

1.  Food  ^s»2 — ^Penjll  Statuix — Constbuction. 

Food  and  Drugs  Act  June  90,  1906  (Comp.  St.  U  8717-8728),  being  lii«^- 
ly  penal,  District  Court  cannot  read  into  it  imposition  of  anything  whidi 
partakes  of  nature  of  punishment,  not  to  be  found  in  law. 

2.  COTTBTS  ♦»78 — ^RtTLES  GOVERNING  PbACTIOB — ^POWEB  OF  SlTPBEME  COUBT. 

Supreme  Court  of  United  States  has  statutory  authority  to  indicate  and 
promulgate  rules  to  govern  admiralty  practice,  which  power  it  has  ex- 
ercised. 
8.  Food  ^=^24 — ^Libel  undeb  Food  and  Dbuos  Act — Costs. 

Under  Food  and  Drugs  Act  June  80,  1906  (Comp.  St  §|  8717-8728),  on 
libel  of  tomato  pulp  by  United  States,  intervening  claimants,  who  did  not 
stipulate  to  pay  costs  and  expenses,  expense  of  custody  having  exceeded 
all  money  value  involved,  so  that  they  acquiesced  in  government's  secur- 
ing decree  of  destruction,  were  not  subject  to  decree  in  personam  for 
costs,  despite  rule  26  of  Supreme  Court  (29  Sup.  Ct  xlii). 

Proceeding  by  the  United  States  against  1,590  Cases  of  Tomato 
Pulp.  On  the  government's  motion  for  decree  for  costs.  Motion  de- 
nied. 

Francis  Fisher  Kane,  U.  S.  Atty.,  and  Robert  J.  Sterrett,  Asst.  U.  S. 
Atty.,  both  of  Philadelphia,  Pa. 

Chester  N.  Farr,  Jr.,  of  Philadelphia,  Pa.,  for  defendant 

DICKINSON,  District  Judge.  This  proceeding  is  founded  upon 
the  Food  and  Drugs  Act  of  June  30,  1906,  c.  3915,  34  Stat.  768  (Ccwnp. 
St.  §§  8717-8728).  The  record  discloses  a  libel  and  answer.  The  is- 
sues thus  raised  were  never  determined,  because  of  a  very  practical 
'situation  which  arose.  The  obstacle  thus  presented  to  the  proceedings 
being  pushed  to  a  conclusion  was  borne  of  the  fact  predicament  that 
the  expense  of  the  custody  of  the  things  which  had  been  seized  ex- 
ceeded all  money  value  which  the  questions  at  issue  could  possibly  have 
to  the  respondents.  In  consequence  of  this  they  acquiesced  in  the  gov- 
ernment's securing  a  successful  conclusion  of  the  proceedings.  The 
question  of  expense  had  by  this  time  become  of  such  practical  impor- 
tance that  the  United  States  now  asks  for  a  decree  in  personam  against 
the  respondents  for  costs,  included  in  the  taxation  of  which  is  the 
expense  to  which  reference  has  been  made.  The  respondents  deny 
such  personal  liability.  A  working  arrangement  was  then  reached  by 
which  the  proceedings  could  terminate  in  a  decree  in  favor  of  the  Unit- 
ed States,  with  this  question  of  the  liability  of  the  respondents  reserved 
to  be  determined  by  the  court.  This  presents  the  question  involved  in 
the  present  motion. 

The  Food  and  Drugs  Act,  among  its  obvious  purposes  and  objects, 
has  in  view  the  condemnation  of  food  articles,  if  unfit  for  consump- 
tion as  food.  The  act  contemplates  the  seizure  of  the  articles,  and 
eventually  their  possible  destruction  after  condemnation.  There  is  a 
provision  for  the  further  possible  fact  situation  that  the  articles,  al- 

^ssFor  other  cum  see  Mine  topic  ft  KET-NUMBER  in  all  Key-NumlMred  Digeets  4k  Indexes 

Digitized  by  LjOOQiC 


UNITED  STATES  V.  1,500  CASB8  OF  TOMATO  PULP  220 

though  properly  subject  to  condemnation  because  unfit  for  food  con- 
sumption; may  have  a  value  for  other  uses,  and  any  claimant  of  the 
articles  may  have  possession  of  them  by  giving  bond  that  no  future 
use  of  them  will  be  made  which  is  prohibited  by  law.  The  proceedings 
are  initially  by  libel,  and  by  the  tenth  section  of  the  act  are  required 
to  conform  **as  near  as  may  be"  to  proceedings  in  admiralty.  There 
would  seem  to  be  no  doubt  that  the  proceeding  in  the  first  instance  is 
one  in  rem.  The  practice  indicates  this  by  the  libel  being  filed  wholly 
against  the  rem. 

The  question  arising  in  this  case  does  not  ordinarily  arise,  for  the 
reason  that,  when  a  claimant  intervenes,  he  accompanies  his  interven- 
tion with  a  bond,  under  the  conditions  of  which  he  has  made  himself 
responsible  for  costs.  His  liability  is  in  further  consequence  a  con- 
tractual liability,  and  hence  no  question  of  its  existence  arises.  In  the 
present  case  no  such  bond  was  given,  and  its  absence  is  the  absence 
of  contractual  liability.  The  question  before  us,  therefore,  is  not 
whether  the  claimant  is  liable  for  costs,  when  he  has  agreed  to  be  so 
liable,  but  whether  he  is  liable  without  such  an  agreement;  in  other 
words,  whether  in  a  proceeding  in  rem  a  decree  in  personam  for  costs 
can  be  entered  against  him.  Notwithstanding  that  the  proceeding  in 
its  origin  is  a  proceeding  in  rem,  as  under  section  10  it  is  to  follow  like 
proceedings  in  admiralty,  and  as  we  have  in  admiralty  practice  pro- 
ceedings both  in  rem  and  in  personam,  and  a  proceeding  which  begins 
as  a  proceeding  in  rem  may  be  transformed  into  a  proceeding  in  per- 
sonam, the  like  change  may  occur  in  these  proceedings. 

[1]  We  thus  reach  one  of  the  subsidiary  questions  which  arises. 
The  Food  and  Drugs  Act  is  not  only  unquestionably  a  penal  statute, 
but  it  is  highly  penal.  We  therefore  cannot  read  into  it  the  imposi- 
tion of  anything  which  partakes  of  the  nature  of  punishment  which  is 
not  to  be  found  in  the  law.  Moreover,  in  looking  for  the  meaning  of 
the  law  in  the  sense  of  what  was  intended  by  Congress,  as  it  is  evident- 
ly intended  that  property  may  be  destroyed,  and  therefore  whatever 
value  it  has  be  lost  to  the  owner,  it  is  fair  to  assume  that,  if  Congress 
had  intended  that,  in  addition  to  suffering  this  loss,  the  owner  should 
also  be  at  the  expense  of  the  proceedings,  it  would  have  so  enacted  in 
clear  terms.  It  would  follow  from  this  that  liability  for  costs,  if  not 
to  be  fotmd  directly  in  the  act  itself,  could  not  be  found  by  indirect 
search  for  it  in  the  admiralty  practice. 

[2]  The  Supreme  Court  has  unquestioned  statutory  authority  to 
enact  and  promulgate  rules  to  govern  admiralty  practice.  This  power 
it  has  exercised.  A  pertinent  rule  is  rule  26  (29  Sup.  Ct  xlii).  This 
relates  to  proceedings  in  rem.  It  contemplates  that  some  one  may  in- 
tervene in  the  person  of  a  claimant  of  the  property  libeled,  and  requires 
in  the  making  of  any  such  claim  that  he  shall  file  a  stipulation,  with 
sureties,  for  the  payment  of  costs  and  expenses,  the  payment  of  which 
By  him  may  ultimately  be  decreed. 

J3]  This  rule  in  its  terms  is  of  no  aid  to  us,  because,  in  the  pres- 
ent case,  no  such  stipulation  was  entered.  Counsel  for  the  United 
States  seem  to  concede  that  the  liability  for  costs,  if  any  rests  upon 
the  following  propositions:   The  rules  promulgated  by  the  Supreme 
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Court  are  the  equivalent  of  statutes  and  have  the  binding  force  of 
such.  We  are  therefore  to  read  into  the  law  the  provisions  of  rule  26. 
In  further  consequence  a  claimant  cannot  intervene,  except  upon  con- 
dition that  he  stipulates  to  pay  the  costs  and  expenses.  When,  there- 
fore, he  does  intervene,  he  makes  this  stipulation,  and  the  fact  that  it 
is  given  without  sureties,  or  is  not  in  writing,  does  not  affect  the 
legal  result,  which  is  that  hfe  has  stipulated  to  pay  the  costs  and  ex- 
penses. 

Aside  from  the  question  before  suggested  of  whether  a  liability 
which  was  not  in  the  Food  and  Drugs  Act  could  be  thus  inserted  into 
it,  the  conclusion  reached  may  be  characterized  as  a  non  sqquitur.  It 
is  true  that  the  claimant  cannot  intervene  without  entering  into  the 
stipulation.  It  is  not  true,  or  at  least  not  clear,  that  if  he  does  inter- 
vene he  enters  into  the  stipulation.  The  truth  would  seem  to  be  that 
if  he  does  not  enter  into  the  stipulation  he  has  not  intervened,  and  if 
he  has  not  intervened  there  can  be  no  pretense  that  he  has  agreed  to 
pay  costs  and  expenses.  The  question  suggested  of  what  is  the  real 
situation  may  be  answered  by  the  test  of  applying  a  remedy  for  the 
omission.  If  a  petition  to  intervene  be  filed  without  a  compliance  with 
rule  26i  and  a  motion  were  made  to  strike  the  petition  from  the  rec- 
ord, or  if  the  claimant  should  ask  leave  to  withdraw  it,  such  a  motion 
must  prevail,  and  such  leave  would  unquestionably  be  granted.  The 
latter  is  in  effect  just  what  this  claimant  has  done.  He  has  abandon- 
ed his  claim  and  withdrawn  it.  Had  he  done  this  promptly,  the  ques- 
tion now  before  us  would  doubtless  not  have  arisen,  and  it  may  be  said 
that  leave  to  withdraw  will  be  granted  only  on  terms.  In  mis  view 
the  question  would  remain.  The  test  would  be  the  same  if  the  mo- 
tion were  to  dismiss,  and  if  this  prevailed  the  whole  basis  for  the  ar- 
gument is  taken  away.  We  prefer,  however,  to  base  the  conclusion 
reached  upon  the  more  substantial  foundation  of  the  provisions  of  the 
Food  and  Drugs  Act  itself.  As  before  stated,  it  has  in  view  the  pos- 
sibility that  the  thing  seized  may  be  sold,  and  it  provides  that  in  such 
an  event  the  costs  and  expenses  shall  be  taken  out  of  the  proceeds  of 
sale.  It  also  has  in  view  the  possibility  that  the  article  seized  may 
be  decreed  to  be  destroyed,  in  which  event  no  provision  is  made  for 
the  liability  of  any  one.  for  the  costs  and  expenses.  The  decree  here 
was  to  destroy. 

The  motion  for  the  decree  is  denied. 
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THE  SANTA  BABBARA. 

(District  Court,  B.  D.  New  York,    December  20,  1018.) 

L  Seaiien  «=>2d(5) — ^iNJL'RY — Evidence. 

On  libel  by  an  ordinary  seaman,  who  was  ordered  to  rig  a  boatswain's 
chair  to  paint  a  smokestack,  and  who,  being  unable  to  pass  a  rope  through 
a  pulley  sheave,  became  exhausted  while  climbing  down  a  guy  rope  and 
fell,  evidence  held  to  show  that  the  owners  of  the  vessel  failed  to  supply 
and  maintain  in  good  working  order  the  pulley  and  chain  which  the  sea- 
man was  required  to  use. 

2.  Seamen  ^=»29(1) — Injukies  to  Seaman — ^Duties  Required. 

It  is  improper  to  require  an  ordinary  seaman,  who  was  a  minor,  to 
climb  a  guy  rope  hand  over  hand,  and  hold  fast  thereto,  while  working 
a  rope  through  a  block, 

3.  Seamen  €=»11 — Injukibs  to  Seaman — Maintenance  and  Cube. 

Where  a  seaman,  who  was  injured,  was  given  the  best  medical  attention 
available,  and  the  advice  of  physicians  was  followed,  and  it  did  not  ap- 
pear that  the  ship  failed  to  pay  his  wages,  he  was  not  warranted  in 
leaving  the  hospital  in  which  he  was  placed  without  good  reason,  and 
cannot,  having  removed  to  his  home,  recover  for  maintenance  and  cure. 

4.  Seamen  «=»29(1) — Injuries  to  Seaman — ^Liabiuty  for  Injuries. 

Where  an  ordinary  seaman  was  directed  to  do  the  work  of  an  able  sea- 
man  in  climbing  a  guy  rope  and  passing  a  rope  through  a  pulley,  and  the 
pulley  and  chain  were  not  in  good  working  order,  held,  ttiat  the  owner 
was  liable  for  an  injury  received  by  such  seaman  when,  becoming  ex- 
hausted, he  dropped  to  the  deck. 

5.  Damages  «=>132(6) — Personai.  Injury — Measure. 

An  award  of  |4,000  in  favor  of  a  minor,  who  shipped  as  an  ordinary 
seaman  and  suffered  a  fractured  knee,  held  sufficient  compensation  for 
his  pain,  suffering,  and  injury ;  it  appearing  that  he  was  by  no  means  dis- 
abled, although  injury  was  to  some  extent  permanent 

In  Admiralty.  Libel  by  Harris  Applebaum,  as  guardian  ad  litem  of 
Herman  Applebaum,  against  the  steamer  Santa  Barbara,  her  engines, 
etc.    Decree  for  libelant  for  part  only  of  the  recovery  sought. 

Foley  &  Martin  and  J,  A.  Martin,  all  of  New  York  City,  for  libelant. 
James  A.  Hatch  and  Morton  L.  Fearey,  both  of  New  York  City,  for 
claimant. 

GARVIN,  District  Judge.  The  libelant  was  injured  on  May  10, 
1917,  by  a  fall  on  the  steamer  Santa  Barbara,  while  she  was  at  Iquique, 
Chile.  He  claims  that  he  was  ordered  by  the  boatswain  to  paint  the 
smokestack  of  the  vessel,  which  necessitated  his  climbing  the  guy 
leading  from  the  smokestack  on  the  upper  deck  to  pass  a  rope  through 
a  sheave  fastened  at  or  near  the  top  of  the  smokestack,  and  that  in 
obedience  to  this  order  he  climbed  the  guy  and  endeavored  to  pass 
the  rope  through  the  sheave,  but  that  the  pulley  block  was  old,  worn, 
and  rusty,  and  that  he  was  unable  to  work  the  rope  through ;  that  he 
finally  became  exhausted  and  started  to  descend  the  guy,  about  half 
way  down  falling  to  the  deck  and  fracturing  his  knee. 

He  further  claims  that  he  did  not  receive  proper  medical  attention 
and  care,  and  that  he  is  entitled  to  recover  from  the  vessel,  or  its  own- 
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ers,  not  only  the  amoxint  expended  for  hospital  care,  medical  care, 
and  maintenance  from  July  19,  1917,  and  which  still  continues,  but 
also  an  additional  amount  by  way  of  damage  in  at  least  the  sum  of 
$25,000 — ^all  this  by  reason  of  the  negligence  of  those  who  had  the 
boat  in  charge,  her  owners,  master,  •  officers,  and  duly  authorized 
agents.  Various  acts  of  negligence  are  specified,  among  others,  know- 
ingly allowing  the  block  and  pulley  to  become  rusty,  old,  and  unfit  for 
use,  and  failing  to  have  a  chain  run  through  the  pulley  block,  by  which 
a  rope  could  have  been  drawn  up,  to  which  might  be  fastened  a  bo'sun's 
chain,  which  could  be  used  by  whoever  should  paint  the  stack. 

The  answer  denies  any  negligence  on  the  part  of  any  one  connected 
with  the  Santa  Barbara,  and  sets  forth  that  the  boat  was  fully  equip- 
ped with  proper  appliances  and  was  in  all  respects  seaworthy,  and 
that  any  accident  which  occurred  was  caused  by  his  negligence,  or  that 
of  his  fellow  servants,  or  was  due  to  an  obvious  risk,  which  he  as- 
sumed, or  in  any  event  was  not  caused  by  negligence  on  the  part  of 
the  Santa  Barbara,  its  owners,  officers,  or  crew,  or  any  one  for  whom 
they  may  have  been  responsible. 

It  is  undisputed  that  the  libelant,  an  ordinary,  not  an  able,  seaman, 
was  ordered  by  the  boatswain  to  rig  a  boatswain's  chair  to  paint  the 
smokestack.  Work  of  this  character  is  done  by  able  seamen.  The 
ship  itself  had  been  about  18  months  in  commission,  and  there  is  noth- 
ing to  indicate  unseaworthiness,  unless  the  evidence  establishes  that 
there  was  a  failure  to  have  the  pulley  block  in  working  order  and 
properly  rigged  with  a  chain  or  gaunt  line. 

[1,2]  Considerable  testimony  was  offered  by  the  libelant  tending  to 
show  that  all  ships  of  this  character  are  equipped  with  chains  running 
through  the  pulley  blocks,  and  the  court  is  of  the  opinion  that  they 
should  have  been  in  place  here. 

The  fact  that  there  were  no  chains  made  the  accident  possible. 
There  was  conflicting  evidence  as  to  whether  the  pulley  was  in  order, 
but  the  court  considers  the  testimony  of  the  libelant  on  this  point  more 
reliable,  because  it  is  natural  that  a  pulley,  at  the  top  of  the  smoke- 
stack on  a  ship  which  is  an  oil  burner,  should  become  covered  and 
.  clogged  with  oil  soot.  A  pulley  was  received  in  evidence,  but  that  it 
is  the  pulley  involved  and  in  the  same  condition  of  cleanliness  as  at  the 
time  of  the  accident  cannot  be  credited.  Further,  it  has  been  estab- 
lished that  the  libelant  objected  to  going  up  the  guy  rope  in  order  to 
rie  the  chain.  As  he  was  only  an  ordinary  seaman,  he  should  not  have 
been  required  to  do  work  of  this  character.  He  was  ordered  to  climb 
this  wire  guy  rope  hand  over  hand,  and  was  required  to  hold  fast. there- 
to, while  working  a  rope  through  the  block.  This  placed  him  in  a 
dangerous  position,  with  great  likelihood  that  he  would  fall,  and  seri- 
ous injury  would  follow. 

[ST-B]  No  proof  was  offered  that  the  ship  failed  to  pay  libelant's 
wages,  and  there  is  nothing  to  justify  a  recovery  for  maintenance  and 
cure.  He  was  given  the  best  medical  attention  available,  the  advice  of 
the  physicians  was  followed,  and  he  was  not  warranted  in  arbitrarily 
leaving  the  Marine  Hospital,  without  some  good  reason,  and  having 
treatment  at  home. 
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The  court  is  of  the  opinion  that,  although  libelant  cannot  recover  for 
maintenance  and  care,  he  is  entitled  to  a  substantial  sum  for  the  in- 
jury, on  the  ground  that  the  owners  failed  to  supply  and  maintain  in 
good  working  order  the  pulley  and  chain  in  question.  The  Osceola, 
189  U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760;  Foster  v.  Bucknall  S. 
S.  Lines,  206  Fed.  415,  124  C.  C.  A.  297;  The  Noddlebum  (D.  C) 
28  Fed.  855;  The  Ethelred  (D.  C.)  96  Fed.  446. 

The  facts  in  the  case  of  Cook  v.  Smith,  187  Fed.  538,  109  C.  C.  A, 
304  (while  not  parallel  to  those  in  the  case  at  bar),  indicate  that  where 
a  young  boy  is  injured,  as  was  the  libelant  here,  he  is  entitled  to  com- 
pensatory damages.  He  was  not  guilty  of  contributory  negligence. 
Cook  V.  Smith,  supra.  The  libelant  appeared  in  court,  and,  although 
his  injury  is  to  some  extent  undoubtedly  permanent,  he  is  by  no  means 
disabled,  and  an  award,  for  his  pain,  suffering,  and  injury  sustained, 
of  $4,000,  is  sufficient. 

Decree  accordingly. 


UNITBD  STATES  v.  ROSENWASSER  BROS.,  Inc.,  et  aL 

(District  Court,  B.  D.  New  York.    January  6,  1919.) 

]»  Indiotxent  and  Infobxation  €=>121(1>— Motion  fob  Biix  of  Pabticulabs 

— ^DlflCBETION  OF  OOUBT. 

A  motion  by  defendant  In  a  criminal  case  for  a  bill  of  particulars  Is 
addressed  to  the  sound  discretion  of  the  court. 
3.  GoNSPiBAOT  ^=»43(6) — Criminal  Conspibact— Indictment. 

In  an  indictment  for  conspiracy  to  commit  an  offense,  the  offense  which 
is  intended  to  be  committed  as  a  result  of  the  conspiracy  need  not  be 
described  with  the  particularity  required  in  an  indictment  for  the  sub- 
stantive offense. 
3.  Indictment  and  Infobmation  ^=:»121(2) — ^Bill  of  Pabticulabs. 

A  bill  of  particulars  should  only  be  required  where  the  charges  of  an 
indictment  are  so  general  that  they  do  not  advise  defendant  of  the 
specific  acts  of  which  he  is  accused. 

Criminal  prosecution  by  the  United  States  against  Rosenwasscr 
Bros.,  Incorporated,  and  others.  Motions  by  defendants  for  bill  of 
particulars.    Denied. 

See,  also,  254  Fed.  171. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y. 

Fitzgerald,  Stapleton  &  Mahon,  of  New  York  City,  for  defendants. 

GARVIN,  District  Judge.  This  is  a  motion  for  a  bill  of  particulars, 
made  by  defendants  Rosenwasser  Bros.,  Inc.,  Morris  Rosenwasser, 
Leo  Rosenwasser,  Abe  Weiss,  Jacob  Rosenberg,  Louis  Levy,  Harry 
Gersonovitz,  Isaac  Merlis,  and  Abraham  Lampert.  These,  with  vari- 
ous other  defendants,  have  been  indicted  upon  a  charge  of  conspiring 
to  defraud  the  United  States  of  America.  The  indictment  is  somewhat 
voluminous,  but  the  charge  is  nothing  more  than  that  some  of  the  de- 
fendants (who  had  made  contracts  to  supply  various  articles  to  the 
United  States),  some  of  their  employes,  and  certain  representatives  of 

^s»FoT  other  casaB  see  tame  to^lc  4  KBY-NUMBBR  In  all  Key-Numbered  Dlgeete  A  Indexes 

Digitized  by  LjOOQIC 


234  265  FEDERAL  REPORTER 

the  government  (inspectors  and  others),  conspired  to  have  defective 
articles  passed  by  these  inspectors  as  in  conformity  with  the  contracts ; 
the  result  being  that  the  government  was  defrauded. 

[1]  This  motion  is  addressed  to  the  sound  discretion  of  the  court, 
and  the  "motion  will  be  granted  or  refused,  as  the  court,  in  the  ex- 
ercise of  a  sound  legal  discretion,  may  find  necessary  to  the  ends  of 
justice."  Rosen  v.  United  States,  161  U.  S.  29,  40,  16  Sup.  Ct.  434, 
480,  40  L.  Ed.  606,  approved  in  Dunlop  v.  United  States,  165  U.  S. 
486,  491,  ,17  Sup.  Ct.  375,  41  L.  Ed.  799. 

[2]  At  the  outset  it  is  to  be  noted  that  the  defendants  are  not  charg- 
ed with  having  def  raoided  the  government,  but  with  having  conspired 
to  defraud. 

"In  such  case,  the  authorities  all  show  that  the  offense  which  is  Intended  to 
be  committed  as  a  result  of  the  conspiracy  need  not  be  described  with  the 
partiailarity  required  in  an  indictment  in  which  such  matter  was  charged  as 
a  substantive  crime."  United  States  v.  United  States  Brewers'  Ass'n  (D.  C.) 
239  Fed.  163,  170. 

While  the  foregoing  observations  were  made  in  deciding  a  demur- 
rer to  the  indictment,  they  emphasize  that  the  government  is  not  held 
to  the  same  strict  requirements  here  as  in  certain  other  prosecutions. 

While  the  charge  is  conspiracy,  nevertheless,  if  the  government  is 
required  to  furnish  a  bill  of  particulars,  it  will  be  strictly  limited  in 
proof  to  the  matters  therein  contained.  Kettenbach  v.  United  States, 
202  Fed.  377,  120  C.  C.  A.  505. 

[3]  A  bill  should  only  be  allowed  "where  the  charges  of  an  indict- 
ment are  so  general  that  they  do  not  advise  the  defendant  of  the  spe- 
cific acts, of  which  he  is  accused,  and  the  court  feels  that  the  bill  should 
be  furnished  him,  so  that  he  may  properly  prepare  his  defense."  Unit- 
ed States  V.  Gouled  (D.  C-)  253  Fed.  239,  citing  Kettenbach  v.  United 
States,  supra. 

The  charges  here  are  lengthy,  and  28  overt  acts  altogether  are  set 
forth ;  but  a  careful  reading  of  the  indictment  indicates  that  each  one 
of  the  defendants  is  apprised  of  the  nature  of  the  charge  and  each  is 
able  to  fully  meet  the  contention  that  he  participated  therein.  It  may 
well  be  that  a  bill  of  particulars  might  enable  one  or  more  defend- 
ants to  secure  an  acquittal  at  the  expense  of  a  conviction  of  the  others, 
but  such  is  not  intended  to  be  the  object  of  a  bill. 

The  defendants  seek  to  be  advised  of  the  specific  contracts  involved. 
Defendants  Morris  Rosenwasser  and  Rosenwasser  Bros.,  Incorporat- 
ed, are  aware  of  the  contracts  made  by  them  with  the  government; 
but  as  a  matter  of  fact  what  the  contracts  are  in  terms  or  in  detail 
is  of  no  consequence,  if  there  was  no  conspiracy.  The  charge  is  that 
the  defendants  entered  into  a  combination  to  defraud,  and  the  method 
employed  is  set  forth  at  great  length  in  the  recital  of  the  overt  acts 
involved.  The  defendants  seek  to  have  the  government  indicate  the 
time  and  place  when  they  conspired  to  defraud.  The  indictment  gives 
the  place  as  the  borough  of  Queens,  and  the  time  as  during  the  pe- 
riod between  July  15,  1916,  and  September  19,  1918.  This  statement, 
especially  when  taken  in  connection  with  the  various  dates  specified  in 
tlie  recitals  of  overt  acts,  is  sufficient.    The  particulars  demanded  by 
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this  motion  (as  well  as  by  motions  made  by  other  defendants)  have 
been  examined,  and  the  court  is  of  the  opinion  that  each  is  either  a 
matter  of  evidence,  has  been  sufficiently  set  forth  by  the  indictment, 
or  is  information  with  respect  to  acts  and  conversations  of  which  each 
defendant  "must  be  in  position  to  have  as  much  information  as  any- 
body could  have  as  to  whether  they  did  or  did  not  occur."  United 
States  v.  Gouled,  supra,  253  Fed.  at  page  241.  See,  also,  United  States 
V.  Pierce  (D.  C.)  245  Fed.  878. 

In  determining  this  motion,  the  court  is  not  unmindful  of  the  fact 
that  it  is  agreed  by  all  that  this  will  be  a  long  trial,  continuing  for 
some  weeks.  It  is  expected  that  the  trial  will  start  in  two  weeks,  and 
the  defendants  will  have  practically  as  much  time  after  the  trial  be- 
gins and  the  evidence  of  the  government  is  presented  to  prepare  their 
respective  defenses  as  though  a  bill  were  now  ordered. 

Much  of  what  has  been  said  applies  to  the  motions  made  by  various 
other  defendants  for  bills  of  particulars. 

In  the  exercise  of  discretion,  having  in  mind  that  the  object  of  a 
criminal  trial  is  not  only  to  shield  the  innocent  but  to  convict  the  guilty^ 
and  in  the  belief  that  the  government  would  be  too  seriously  hampered 
and  prejudiced  if  compelled  at  this  time  to  limit  its  proof  to  the  state- 
ments contained  in  a  bill  of  particulars  furnished  by  it,  and  in  the  fur- 
ther belief  that  each  defendant  will  be  able  to  prepare  for  trial  ade- 
quately without  a  bill  of  particulars,  the  motion  is  denied.  See  Evans 
v.  United  States,  153  U.  S.  584,  590,  14  Sup.  Ct.  934,  38  L.  Ed.  830. 


LOW  et  al.  v.  McMASTER. 

'  (District  Court,  E,  D.  Pennsylvania.     February  3,  1919.) 

No.  1785. 

Courts  «=»347 — Fedeeal  Courts — Multifariousness — Rule  of  Court. 

Injunction  bill  by  three  plaintiffs,  based  on  three  patents,  one  belong- 
ing to  three  plaintiffs,  others  belonging  to  but  two,  held  not  multifarious, 
though  disclosing  more  than  one  cause  of  action;  such  causes  being 
joint  within  equity  rule  26  (201  Fed.  v,  118  C,  O.  A.  v),  which  is  not  to  be 
interpreted  as  prohibitive  of  anything  permissible  in  chancery  before  its 
adoption. 

In  Equity.  Bill  for  injunction  by  Arthur  B,  Low  and  others  against 
Henry  McMaster,  doing  business  as  the  Presto  Patents  Company.  On 
motion  to  dismiss.    Motion  denied. 

H.  S.  Johnson,  of  St.  Paul,  Minn.,  and  Jos.  B.  Englander  and  How- 
son  &  Howson,  both  of  Philadelphia,  Pa.,  for  plaintiffs. 
Alfred  E.  Freeman,  of  Philadelphia,  Pa.,  for  defendant. 

DICKINSON,  District  Judge.  The  motion  is  based  upon  the  aver- 
ment that  the  plaintiffs  have  set  forth  in  their  bill  of  complaint  no 
cause  of  action.  This  is  because  tHe  cause  of  action  stated  does  not 
belong  to  the  plaintiffs.    More  particularly  the  basis  of  the  motion  is 
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that  there  are  three  causes  of  action  set  forth,  only  one  of  which  be- 
longs to  the  plaintiffs.  In  still  other  words,  the  position  of  the  coun- 
sel for  defendant  is  that  the  bill  is  multifarious.  This  is  because,  not 
merely  that  more  than  one  cause  of  action  is  sought  to  be  incorporated 
in  one  bill  (which  it  is  admitted  does  not  of  itself  render  the  bill  mul- 
tifarious), but  because  there  is  more  than  one  plaintiff,  and  the  sev- 
eral causes  of  action  are  not  joint,  as  they  must  be  in  order  to  have 
the  several  injuries  complained  of  redressed  in  one  proceeding. 

The  real  question  involved  is  embraced  in  the  following  formulation 
of  the  facts  and  the  question  arising  out  of  them :  Three  letters  pat- 
ent have  issued,  and  the  defendant  has  infringed  the  property  rights 
granted  by  each  patent  One  of  the  patents  belongs  to  A.,  B.,  and  C. 
The  others  belong  to  A.  and  B.  Can  A.,  B.,  and  C.  maintain  a  bill 
based  upon  the  complaint  of  these  three  several  infringements?  The 
pertinent  equity  rule  is  26  (201  Fed.  v,  118  C.  C.  A.  v). 

To  find  a  beginning  to  the  line  of  reasoning  which  leads  to  the  con- 
clusion we  have  reached,  we  commence  with  the  finding  that  the  re- 
quirement of  rule  26  is  (as  defendant  contends)  that  each  cause  of 
action  set  forth  must  belong  jointly  to  the  plaintiffs  in  the  sense  of 
embracing  the  thought  that  each,  every,  and  all  of  the  plaintiffs  must 
have  an  interest  therein.  In  strictness,  and  in  the  sense  in  which  de- 
fendant employs  the  term,  all  the  causes  of  action  which  have  been 
joined  in  this  proceeding  are  not  joint.  It  is,  of  course,  desirable,  as 
counsel  for  plaintiff  urges,  to  have  the  controversies  between  the  par- 
ties set  at  rest  by  one  proceeding,  instead  of  resorting  to  two  or  more. 
This  may  even  contribute  to  the  convenience  of  the  defendant,  while 
preserving  all  its  rights.  We  do  not  see,  however,  that  these  consid- 
erations lead  to  the  conclusion  at  which  counsel  for  plaintiffs  aims. 

However  desirable  the  result,  and  however  much  the  proceeding 
may  be  to  the  advantage  even  of  the  defendant,  we  cannot  force  the 
hand  of  the  defendant,  unless  the  procedure  is  in  accordance  with  the 
accepted  practice  in  equity,  and  we  must  leave  it  free  to  decide  what 
is  for  its  advantage.  The  utmost  effect  such  considerations  can  have 
is  to  incline  the  courts  to  uphold  such  procedure  when  it  can  be  done. 

All  the  plaintiffs  in  the  instant  case  are  jointly  interested  in  the  pat- 
ents with  which  we  are  concerned,  except  Miles.  He  has  such  an  in- 
terest in  one  of  the  patents  as  necessarily  to  be  a  party  to  any  proceed- 
ing affecting  that  patent.  His  interest,  although  that  of  the  legal  own- 
er of  the  title,  is  practically  that  of  a  pledgee. 

Under  the  averments  of  the  bill  the  infringing  device  of  the  defend- 
ant is  a  trespass  upon  the  rights  of  all  the  plaintiffs.  The  fact  may,  of 
course,  be  found  to  be  that  the  patent  in  which  the  plaintiff  Miles  is  in- 
terested has  not  been  infringed.  We  can,  however,  view  the  cause 
of  action  only  as  it  is  set  forth.  We  have,  therefore,  a  case  in  which 
all  the  parties  have  a  common  interest  in  respect  to  tiie  points  of  liti- 
gation presented,  and  in  which  a  decree  can  be  entered  binding  all.  We 
think  this  to  be  the  sense  in  which  rule  26  requires  that  "the  causes  of 
action  joined  must  be  joint."  This  must  be  so,  because  rule  26  is  not 
to  be  interpreted  as  a  prohibitive  of  anything  which  was  before  its 
adoption  permissible  in  chancery  practice  in  the  direction  of  reaching 
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desirable  results.  Rules  37,  43,  and  44  (198  Fed.  xxviii,  xxx,  115  C. 
C.  A.  xxviii,  xxx)  throw  light  upon  the  propriety  of  including  Miles 
as  a  party  plaintiff,  although  they  have  no  direct  bearing  upon  the 
question  here  raised,  which  is  not  who  may  become  a  party  plaintiff, 
but  the  right  of  all  of  them  to  ask  redress  in  the  one  proceeding. 

Our  view  is  that  all  the  causes  of  action  joined  in  this  bill  are  joint 
within  the  meaning  of  rule  26,  and  we  are  influenced  to  take  this  view 
because  the  bringing  of  the  bill  as  it  has  been  brought  is  in  accord  with 
the  practice  recognized  before  the  promulgation  of  the  present  equity 
rules,  and  there  is  nothing  in  rule  26  which  conflicts  with  the  former 
practice  in  this  respect.  Huber  v.  Myers  (C.  C.)  34  Fed.  752.  Judge 
Ray's  interpretation  of  the  ruling  there  made  confirms  us  in  the  view 
taken.    Kaiser  v.  Bortel  (C.  C.)  162  Fed.  902. 

We  do  not  regard  Waterman  v.  Mackenzie,  138  U.  S.  252,  11  Sup. 
Ct.  334,  34  L.  Ed.  923,  as  in  conflict  with  the  practice  to  which  ref- 
erence has  been  made.  The  court  below  ruled  that  the  bill  could  not 
be  maintained  without  joining  as  plaintiff  an  assignee  of  the  patent, 
notwithstanding  the  fact  that  such  assignment  was  by  way  of  mort- 
gage. Neither  this  ruling  nor  anything  in  the  very  clear  opinion  of 
Mr.  Justice  Gray,  accompanying  the  affirmance  of  the  decree  dismiss- 
ing the  bill,  touches  the  point  now  raised. 

On  the  other  hand.  Brown  v.  Guarantee  Trust  Co.,  128  U.  S.  403, 
9  Sup.  Ct.  127,  32  L.  Ed.  468,  recognizes  the  propriety  of  disposing  of 
several  causes  of  action  in  one  bill.  Whether,  in  a  given  case,  it  is 
permissible  depends  upon  the  special  fact  conditions  there  presented. 

We  think  the  fact  conditions  presented  by  the  bill  in  the  instant  case 
gives  to  the  plaintiffs  the  right  to  seek  redress  for  the  wrong  com- 
plained of  in  one  proceeding.  Although  it  be  true  that  in  presenting 
their  complaint  they  disclose  more  than  one  cause  of  action,  the  bill  is 
not,  for  this  reason,  laid  open  to  the  objection  of  being  multifarious. 

The  motion  to  dismiss  is  denied. 


UNITED  STATES  v.  LAZZARO  et  al. 

(District  Court,  WL  D.  Washington,  N.  D.    November  5, 1918.) 

No.  4265. 

L  Intebnal  Revenue  ^s»4 — Liquor  Business  Tax — Offense  fob  Viola- 
tion— PeOHIBITION  STATEa 

Oomp.  St.  t  5966,  declaring  the  offense  of  engaging  In  the  liquor  busi- 
ness without  having  paid  required  revenue  tax,  which  payment  section 
5970  provides  shall  not  authorize  the  business  In  any  state  contrary  to 
its  laws,  is  applicable  in  a  prohibition  state. 

2.  Internal  Revenxte  ^=^4 — Liquor  Tax — Statutes. 

The  Webb-Kenyon  Act  (Comp.  St.  §  8739),  merely  reinforcing  the  state 
statutes  with  relation  to  illicit  liquor  dealers,  and  the  Reed  Amendment 
of  March  3,  1917  (Oomp.  St.  1918,  §§  8739a,  10887a-10887c),  giving  federal 
cogniziince  and  fixing  a  penalty  for  violation,  are  merely  cumulative,  and 
not  out  of  harmony  with  applicability  of  Oomp.  St  S  5966,  the  primary 
purpose  of  which  is  revenue,  to  prohibition  states. 
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Dominick  Lazzaro  and  others  demur  to  indictment  charging  vio- 
lation of  Internal  Revenue  Law,  as  to  liquor  business  tax.  Demurrer 
overruled. 

Robert  C.  Saunders,  U.  S.  Dist.  Atty.,  and  Ben  L.  Moore,  Asst.  U. 
S.  Dist.  Atty.,  both  of  Seattle,  Wash. 

George  H.  Rummens  and  Walter  B.  Allen,  both  of  Seattle,  Wash., 
for  defendants. 

NETERER,  District  Judge.  The  defendant  is  charged  with  vio- 
lating the  Act  of  February  8,  1875,  c.  36,  §  16,  18  Stat.  310  (U.  S. 
Comp.  Stat.  §  5966). 

[1,2]  Counsel  challenge  the  sufficiency  of  the  indictment.  It  is 
contended  by  the  defendants  that  the  laws  of  the  state  of  Washington 
declare  the  public  policy  of  the  state,  and,  since  the  sale  of  intoxicating 
liquor  is  prohibited,  the  government  of  the  United  States  would  not 
issue  a  permit  or  license  in  contravention  of  this  law,  becoming  there- 
by a  party  to  this  violation. 

The  provisions  of  section  5970,  U.  S.  Comp.  Stat.,  requiring  the 
payment  of  special  tax,  does  not  authorize  the  carrying  on  of  the 
business  in  violation  of  state  laws.  The  contention  that  effect  must 
be  given  to  the  license  against  the  law  of  the  state  must  fail.  Mc- 
Guire  v.  Massachusetts,  3  Wall.  (70  U.  S.)  387,  18  L.  Ed.  164. 

Where  Congress  has  power  to  regulate  trade,  of  course  it  may  do 
so  by  license,  and,  when  so  regulated,  the  license  carries  with  it  au- 
thority to  do  what  its  terms  provide.  This  would  apply  to  interstate 
commerce,  etc.,  and  "every  other  power  of  Congress  to  the  exercise 
of  which  the  granting  of  licenses  may  be  incident."  License  Tax  Cas- 
es, 5  Wall.  (72  U.  S.)  462,  18  L.  Ed.  497. 

The  state  has  exclusive  power  over  domestic  trade  of  the  states. 
The  Webb-Kenyon  Act  March  1,  1913,  c.  90,  37  Stat.  699  (section 
8739,  U.  S.  Comp.  Stat.),  merely  reinforces  the  state  statute  with  rela- 
tion to  illicit  liquor  dealers,  and  the  Reed  Amendment  of  March  3, 
1917,  c.  162,  39  Stat.  1069  (Comp.  St.  1918,  §§  8739a,  10387a~10387c), 
gives  federal  cognizance  and  fixes  a  penalty  for  the  violation. 

These  acts  are  merely  cumulative  and  not  out  of  harmony  with  the 
Revenue  Act,  supra,  whose  primary  purpose  is  to  raise  revenue. 

This  act,  as  stated,  does  not  grant  a  right  to  carry  on  business,  but 
fixes  a  penalty  for  engaging  in  business  without  having  paid  the  tax, 
and  this  applies  uniformly  to  all  the  states  and  territories. 

The  demurrer  is  overruled. 

The  following  cases  are  cited  by  defendants:  Ledbetter  v.  U.  S.,  170  U.  S. 
610,  18  Sup.  Ct.  774,  42  L.  Ed.  1162;  U.  S.  v.  Rennecke  (D.  C.)  28  Fed.  847; 
U.  S.  V.  Jackson,  Fed.  Cas.  Na  15,455,  1  Huphes,  531;  U.  S.  v.  Lofcan,  Fed. 
Cas.  No.  15,624;  U.  S.  v.  Bonham  (D.  C.)  31  Fed.  808;  U.  S.  v.  Angell  (C.  C,\ 
11  Fed.  34. 
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in  re  GRAFF  et  al. 

Petition  of  PEOPLE'S  TRUST  CO. 

(District  Court,  B.  D.  New  York.    August  9,  1918.) 

Bankbuptct  ^=s>228 — Review  or  Order  oir  Referes— Scops. 

On  a  petition  to  review  ani  order  of  a  referee,  the  court  will  not  review 
the  order  under  which  the  matter  was  referred  to  the  referee  for  hearing. 

In  Bankruptcy.  In  the  matter  of  G.  Edward  Graff  and  Thomas  F. 
Nevins,  individually  and  as  copartners  as  G.  Edward  Graff  &  Co., 
bankrupts.  On  motion  to  confirm  order  of  referee  and  petition  of  the 
People's  Trust  Company  to  revise  said  order.  Motion  to  confirm 
granted. 

Petition  to  revise  dismissed  255  Fed.  241, C.  C.  A. . 

See,  also,  242  Fed.  577;  250  Fed.  997, C.  C.  A. . 

J.  Herbert  Watson  and  Michael  M.  Helfgott,  both  of  Brooklyn,  N. 
Y-,  for  the  motion. 

Walter  H.  Merritt  and  David  W.  Kahn;  both  of  New  York  City, 
opposed. 

GARVIN,  IMstrict  Judge.  This  is  a  motion  to  confirm  a  report  and 
order  made  by  Virtus  L.  Haines,  Esq.,  referee  in  bankruptcy,  finding 
that  the  People's  Trust  Company,  as  executor  of  Edward  Johijson, 
deceased,  is  not  a  creditor  of  the  bankrupt  herein ;  that  such  property 
of  the  former  bankrupt  Nevins  as  may  have  come  into  the  hands  of 
the  trustee  is  surplus  property  to  be  disposed  of  as  provided  by  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [Comp.  St.  §§ 
9585-9656]),  and  directing  the  trustee  to  deliver  to  Thomas  F.  Nev- 
ins, the  former  bankrupt,  such  property  of  the  latter  as  may  have  come 
into  his  possession,  and  for  that  purpose  to, execute  and  deliver  all 
necessary  instruments  to  effectuate  such  transfer. 

In  1901  Graff  and  Nevins  became  bankrupts,  and  thereafter  in  1903 
the  estate  was  closed  and  the  trustee  and  the  bankrupts  were  dis- 
charged. Johnson,  while  the  estate  was  being  administered,  became 
the  owner  by  assignment  of  every  claim  filed  except  one  (for  $12) 
which  was  paid,  and,  subject  to  the  payment  of  the  expenses  of  admin- 
istration, received  all  the  property  of  the  estate  in  the  hands  of  the 
trustee,  which  was  not  suflficient  to  pay  in  full  the  filed  claims.  In 
1916  the  People's  Trust  Company,  claiming  to  be  a  creditor  of  the 
bankrupt,  as  executor  of  Edward  Johnson,  then  deceased,  made  an 
application  to  reopen  the  estate,  alleging  that  there  were  assets  still 
in  the  hands  of  Nevins  which  should  have  been  scheduled  in  the  bank- 
ruptcy proceeding  and  delivered  to  the  trustee.  The  court  denied  the 
application  to  reopen,  finding  that  Johnson  was  not  a  creditor  of  the 
bankrupt's  estate,  and  in  the  order  of  denial  directed  that  the  former 
trustee  execute  a  document  validating  the  title  of  Nevins  to  the  as- 
sets which  were  in  his  hands.  On  appeal,  the  Circuit  Court  of  Appeals, 
after  holding  that  the  finding  of  the  court  below  that  Johnson  was 
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not  a  creditor  was  warranted,  reversed  the  order,  except  as  to  the  por- 
tion thereof  denying  the  motion  to  reopen — in  that  respect,  affirming 
the  order.    250  Fed.  997, C.  C.  A. . 

Thereafter  Nevins  made  an  application  for  an  order  opening  this 
proceeding  and  for  the  election  of  a  trustee  to  administer  the  assets 
owned  by  him  (Nevins)  at  the  time  of  his  bankruptcy  and  not  scheduled 
by  him,  subject  to  the  order  and  control  of  this  court.  This  motion 
was  granted,  and  an  order  made  opening  the  proceeding  for  the  pur- 
pose of  proceeding  therein  according  to  law  and  directing  that  the  pro- 
ceeding be  referred  to  Virtus  L.  Haines,  Esq.,  as  referee,  to  take  such 
action  as  may  be  necessary  in  the  premises,  to  conduct  the  proceeding, 
and  to  administer  the  assets  according  to  law.  The  referee,  after  ap- 
pointing a  trustee,  made  an  order  finding  that  the  People's  Trust  Com- 
pany, acting  as  executor  of  the  estate  of  Edward  Johnson,  deceased, 
is  not  a  creditor  and  has  no  right  to  file  a  proof  of  claim,  and  there- 
fore had  no  right  to  examine  the  bankrupt  or  witnesses,  and  that 
such  property  of  the  bankrupt  Nevins  as  may  have  come  into  the  hands 
of  the  trustee,  is  surplus  property,  to  be  disposed  of  as  provided  for 
by  the  Bankruptcy  Act,  and  directing  that  the  trustee  be  authorized 
to  deliver  such  property  of  the  former  bankrupt  Nevins  as  may  have 
come  into  his  possession,  subject  to  the  payment  of  the  expenses  of 
this  proceeding,  to  said  Nevins,  or  such  other  person  from  whom  the 
same  was  received,  and  for  that  purpose  that  he  execute  and  deliver 
all  mecessary  instruments  to  effectuate  such  purpose.  The  former 
bankrupt  Nevins  has  now  moved  to  confirm  this  order,  while  the  Peo- 
ple's Trust  Companv  has  filed  a  petition  that  the  order  be  reviewed, 
claiming  that  the  referee  had  no  power  to  appoint  a  trustee.  All  these 
facts  appear  to  have  been  before  the  court  when  the  order  opening  the 
proceeding  was  made.  Whether  or  not  I  would  have  made  an  order 
opening  the  proceeding  under  such  circumstances,  I  am  of  the  opinion 
that  orderly  procedure  requires  that  I  should  not  make  any  order 
which  would  in  effect  review  an  order  already  made.  There  could 
have  been  no  reason  for  opening  the  proceeding  and  referring  the 
matter  to  the  referee,  except  to  permit  the  latter  to  make  such  an 
order  as  is  now  before  the  court. 

Accordingly  the  motion  is  granted,  and  the  order  made  by  the  ref- 
eree, directing  the  trustee  to  turn  over  property,  is  affirmed. 
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In  re  GRAFF  et  aL 

Petition  of  PEOPLE'S  TRUST  00. 

fCircolt  Gonrt  of  Appeals,  Second  Circolt    Deoember  11,  1918.) 

Na  91. 

Bankbitptot  ^s»372 — Ooubts  or  Bankruftct — Power  to  Reopen  Bstate& 
It  l8  within  the  ppwer  of  a  bankruptcy  court  to  reopen  a  bankruptcgr 
proceeding  on  petition  of  the  bankrupt,  although  settlement  has  been 
made  with  all  creditors,  If  satisfied  that  there  are  unadmlnlstered  assets 
whldi  should  be  administered  for  his  benefit 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  G.  Edward  Graff  and  Thomas  F.  Nevins,  individ- 
ually and  as  partners,  bankrupts.  On  petition  of  the  People's  Trust 
Company  as  executor,  to  revise  order  of  District  Court  (255  Fed.  239). 
Petition  dismissed. 

See,  also,  250  Fed.  997,  —  C.  C.  A.  — . 

Walter  H.  Merritt,  of  New  York  City  (David  W.  Kahn,  of  New 
York  City,  of  counsel),  for  petitioner. 

J.  Herbert  Watson,  of  Brooklyn,  N.  Y.  (Michael  M.  Helfgott,  of 
Brooklyn,  N.  Y.,  of  counsel),  for  bankrupts. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARf>,  Circuit  Judge.  This  is  a  petition  by  the  People's  Trust 
Company,  as  executor  of  Edward  Johnson,  deceased,  to  revise  an  or- 
der of  Judge  Garvin,  affirming  the  order  of  the  referee  (255  Fed, 
239),  to  whom  the  matter  had  been  referred,  reopening  the  bankruptcy 
of  G.  Edward  Graff  an*  Thomas  F.  Nevins,  individually  and  as  co- 
partners composing  the  firm  of  G.  Edward  Graff  &  Co.,  bankrupts, 
appointing  a  trustee  and  directing  him  to  turn  over  to  Thomas  F.  Nev- 
ins, one  of  the  former  bankrupts,  certain  unadministered  assets  be- 
longing to  him,  which  he  alleges  were  inadvertently  omitted  from  his 
schedules,  notably  412  shares  of  stock  in  the  Brooklyn  Citizen  stand- 
ing in  his  name. 

The  People's  Trust  Company  as  executor  of  Johnson,  had  previ- 
ously filed  a  petition  to  reopen  the  estate  for  the  purpose  of  having 
this  same  property  administered,  which  petition  Nevins  opposed  and 
Judge  Chatfield  denied.  His  order  in  this  respect  was  affirmed  bv  us 
on  3ie  ground  that  neither  Johnson,  deceased,  nor  the  People's  Trust 
Qjmpany,  his  executor,  were  creditors  of  the  bankrupts.     41  Am. 

Bankr.  Rep.  32,  250  Fed.  997, C.  C.  A. .    We  have  no  dis- 

position  to  depart  from  our  former  decision,  and  it  being  res  adjudicata 
between  tiie  parties  is  enough  to  justify  dismissal  of  this  petition  to 
revise. 

But  we  think  it  proper  to  consider  the  petitioner's  contention  that 
the  District  Court  was  without  power  to  reopen  the  estate  upon  the 
aipplicatioa  of  the  bankrupt,  if  there  were  no  creditors  before  the  court 
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to  be  benefited.  V/e  think  it  within  the  power  of  the  court  to  reopen 
a  bankruptcy  proceeding,  if  satisfied  that  there  are  unadministered 
assets  which  should  be  administered  for  the  benefit  of  the  bankrupt. 
Applications  to  reopen  are  almost  always  made  by  creditors,  but  we 
have  no  doubt  the  court  may  in  a  proper  case  exercise  its  discretion, 
when  the  fact  is  presented  by  the  bankrupt.  It  appeared  in  the  former 
case,  the  record  of  which  is  made  a  part  of  the  present  record,  that  a 
settlement  was  made  with  the  creditors  all  of  whose  claims  were  vest- 
ed in  Johnson,  as  trustee.  The  method  of  carrying  out  the  settlement 
was  informal  jand  irregular,  but  we  are  satisfied  that  the  creditors  re- 
ceived all  they  were  entitled  to.  Mutual  releases  were  exchanged  be- 
tween Johnson,  their  trustee,  and  the  former  bankrupts ;  both  the  trus- 
tee and  the  bankrupts  being  discharged  and  the  estate  wound  up.  The 
bankrupt  Nevins  was  therefore  entitled  to  any  surplus  of  assets  be- 
longing to  him.  In  his  petition  to  reopen  now  under  consideration  he 
states  that  the  assets  in  question  were  inadvertently  omitted  from  the 
schedules.  If  they  had  been  scheduled,  it  would  have  been  the  duty 
of  the  original  trustee  to  transfer  them  to  him.  The  result  is  that 
his  title  is  clouded,  and  is  denied  by  the  Brooklyn  Citizen,  which  sets 
up  the  defense  in  a  pending  suit  that  the  stock  belongs  to  the  trustee 
in  bankruptcy.  Nevins  v.  Brooklyn  Citizen,  171  App.  Div.  643,  157 
^.  Y.  Supp.  155.  In  this  way,  and  perhaps  only  in  this  way,  can  the 
former  bankrupt  get  the  benefit  of  his  property,  to  which'  no  one  else 
has  any  claim. 

The  petition  to  revise  is  dismissed. 


SAMPLINER  V.  MOTION  PICTURE  PATENTS  CO.  et  al. 
(Circuit  Court  of  Appeals^  Second  Circuiti    December  11,  1918.) 

No.  13. 

1.  Tbial  ^=s>177 — ^Effect  or  Motions  by  Both  Pabtiss  ix)b  Dibeotion  of  Yeb- 

DICT — FlNDINa  OF  FACTS. 

Motions  by  both  parties  for  a  directed  verdict  are  equivalent  to  a  re- 
quest for  a  finding  of  facts  by  the  court,  and  both  are  concluded  on  the 
facta  so  found  by  direction  of  a  verdict  for  one  of  them. 

2.  Champebtt  and  Maintenangb  ^=»6(1) — Pubchase  of  Ci«aim  bt  Attobney 

fbom  ouent. 

A  purchase  by  an  attorney  from  his  client  of  a  right  of  action  for  tort, 
with  intent  to  sue  thereon,  is  chami)ertous  and  void,  and  the  purchaser 
caimot  maintain  an  action  on  the  assigned  cause  of  action. 

3.  Contracts  <g=>108(l) — ^Legauty — Public  Policy. 

The  question  v^rhether  a  contract  is  void,  as  contrary  to  public  policy, 
is  to  be  determined  by  its  general  tendency,  and  if  that  is  opposed  to  the 
interests  of  the  public  the  contract  is  void,  even  though  in  the  particular 
case  the  intent  of  the  parties  may  have  been  good,  and  no  injury  to  the 
public  may  have  resulted. 

4.  Chaupebty  and  Maintenance  ^=s>1 — ^Teb&is  Distinouished. 

In  "maintenance"  no  personal  profit  is  expected  or  stipulated,  the  mo- 
tive being  simply  to  aid  a  party,  with  money  or  otherwise,  to  prosecute 
or  defend  his  suit;    while  in  "champerty"  there  is  a  bargain  with  the 
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plaintiff  or  defendant  by  which  the  champertor  Is  to  carry  on  the  salt  at 
his  own. expense,  and  is  to  derive  some  profit  out  of  the  thing  sued  for. 
if  he  prevails. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Champerty;    Maintenance.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  at  law  by  Joseph  H.  Sampliner  against  the  Motion  Picture 
Patents  Company  and  others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

For  opinion  below,  see  243  Fed.  277.  Rehearing  denied  257  Fed, 
, C.  C.  A. . 

The  action  is  brought  by  the  plaintiff  as  assignee  of  the  Lake  Shore  Film 
&  Supply  Ck>mpany  (hereinafter  called  the  Lake  Shore  Oompany)  under  the 
Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat  209  [COmp.  St.  §§ 
8820-8823,  8827-8830]),  to  recover  treble  damages  for  injuries  alleged  to  have 
been  sustained  by  the  business  and  property  of  the  Lake  Shore  Company. 
The  plaintiff  Is  a  citizen  of  the  state  of  OhiOt  and  Is  and  has  been  for  the 
last  25  years  an  attorney  at  law  practicing  in  the  courts  of  that  state. 

The  Lake  Shore  Ck>mpany  is  a  corporation  organized  under  the  laws  of 
the  state  of  Ohio,  having  its  principal  place  of  business  in  the  city  of  Cleve- 
land. Since  its  incorporation  it  has  been  engaged  in  the  business  of  dealing 
in  positive  motion  picture  films  or  subjects,  and  also  In  projecting  machines 
and  appliances,  used,  sold,  and  leased  in  connection  with  motion  picture  ex- 
hibltions- 

The  bill  of  complaint  is  long  and  complicated,  and  occupies  60  printed 
pages  of  the  record.  It  narrates  the  various  steps  taken  by  the  defendants 
in  their  alleged  attempt  to  drive  the  Lake  Shore  Oompany  out  of  business, 
and  to  ruin  and  destroy  its  good  will  and  its  assets.  It  is  alleged  that  because 
of  this  conspiracy  it  became  necessary  for  the  Lake  Shore  Company  to  employ 
legal  assistance  and  that  It  became  obligated  to  pay  $5,<X)0.  On  December  28, 
1911,  the  Ijake  Shore  Company  assigned  to  the  plaintiff  all  of  its  right,  title, 
and  interest  in  any  and  all  of  its  claims  for  damages  against  the  defendants, 
or  any  of  them,  by  reason  of  their  acts  and  conduct. 

The  plaintiff  sues  as  an  assignee  of  the  Lake  Shore  Oompany  to  recover 
$750,000,  alleging  that  the  company  had  been  injured  In  its  business  up  to 
December  28^  1911,  to  the  extent  of  $250,000,  and  that  by  reason  thereof  he  is 
entitled  under  the  Sherman  Anti-Trust  Act  of  July  2,  1890,  and  the  Act  of 
Congress  of  Oct  15,  1914  (38  Stat.  730,  c.  323),  amendatory  thereof,  to  treble 
damages,  making  the  sum  of  $750,000. 

The  defendants  in  their  answer  set  up  two  affirmative  defenses — the  statute 
of  limitations  and  diamperty.  As  respects  the  latter  it  "alleges,  upon  infor- 
mation and  belief,  that  at  the  time  of  said  alleged  purchase,  it  was,  and  is 
now,  the  law  of  the  state  of  Ohio  that«an  attorney  who  purchased  a  demand 
"With  full  knowledge  and  notice  that  the  same  was  contested  and  would  be 
litigated,  and  with  the  intent  and  for  the  purpose  of  bringing  an  action  there- 
on, was  guilty  of  maintenance  and  champerty,  and  got  no  title  to  such  denrnnd 
by  such  purchase  which  could  be  enforced  either  at  law  or  in  equity,  and  that 
the  same  was  at  said  time,  and  still  is,  the  law  of  the  state  of  New  York ;  al- 
leges, upon  information  and  belief,  that  the  plaintiff  purchased  the  demand 
set  forth  in  the  complaint  with  full  knowledge  and  notice  that  the  same  was 
contested  and  would  be  litigated,  and  with  the  intent  and  for  the  purpose  of 
bringing  action  thereon." 

On  May  22,  1917,  an  order  was  entered  granting  a  separate  trial  on  the 
Issue  of  champerty,  and  providing  that,  if  the  judgment  of  the  court  or  the 
verdict  of  the  jury  on  that  issue  should  be  in  favor  of  the  plaintiff,  the  trial 
of  the  other  issues  should  be  set  for  the  June  or  October  term.  The  case 
came  on  for  trial  on  the  issue  of  champerty  on  May  29,  1917.  Testimony  was 
taken  on  behalf  of  the  plaintiff,  and  at  the  conclusion  thereof  the  defendants 
moved  for  the  direction  of  a  verdict,  on  the  ground  that  the  agreement  under 
which  the  plaintiff  brought  his  action  is  champertous  and  void.    The  plaintiff 
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nlso  asked  for  a  direction  of  a  yerdict  The  court  directed  a  yerdlct  for  the 
defendant  Judgment  was  entered  accordingly  on  July  12,  1917,  whlcb  was 
in  certain  particulars  amended  on  S^tember  5,  1917. 

The  plaintiff  brings  the  case  here  on  writ  of  error.  He  assigns  63  errors, 
and  the  assignment  of  errors  covers  191  prated  pages  of  the  record. 

Rogers  &  Rogers,  of  New  York  City  (Gustavus  A.  Rogers  and  Saul 
E.  Rogers,  both  of  New  York  City,  John  G.  White,  of  Cleveland, 
Ohio,  and  C.  A.  Neff,  Joseph  Walker  Magrauth,  and  Nathan  Frankel, 
all  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Seabury,  Massey  &  Lowe,  of  New  York  City  (Samuel  Seabury, 
William  M.  Seabury,  and  Frank  de  R.  Storey,  all  of  New  York  City, 
of  counsel),  for  defendants  in  error  Smith  and  Vitagraph  Co.  of  Amer- 
ica. 

George  F.  Scull,  of  New  York  City  (Robert  H.  McCarter,  of  New- 
ark, N.  J.,  of  counsel),  for  defendants  in  error  Thomas  A.  Edison, 
Inc.,  Dyer,  and  Pelzer. 

Coudert  Bros.,  of  New  York  City  (Samuel  Seabury  and  Charles 
B.  Samuels,  both  of  New  York  City,  of  counsel),  for  defendants  in  er- 
ror Berst  and  Pathe  Freres. 

Charles  F.  Kingsley,  of  New  York  City,  for  defendants  in  error 
Motion  Picture  Patents  Co.,  Kennedy,  Marvin,  and  Biograph  Co. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Alfred  P.  W.  Seaman, 
of  New  York  City,  of  counsel),  for  defendant  in  error  Kalem  Co., 
Inc. 

Dwight  McDonald,  of  New  York  City,  for  defendant  in  error  Wa- 
ters. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
only  question  it  is  necessary  for  us  to  consider  is  whether  the  assign- 
ment of  December  28,  1911,  is  champertous  and  void.  If  it  is  void, 
the  plaintiff  cannot  maintain  his  action.  If  it  is  not  void,  the  judg- 
ment must  be  reversed.    The  assignment  states  that — 

"For  value  received  the  Lake  Shore  ♦  ♦  •  Company  •  •  •  hereby 
sells,  assigns,  and  transfers  to  J.  H.  Sampliner  aU  of  its  rights  and  interests 
in  and  to  any  and  aU  damages  which  it  has  sustained  and  suffered  by  reason 
of  injury  to  its  business,  because  of  the  unlawful  combination  and  monopoly 
in  restraint  of  interstate  commerce,  an<^  in  violation  of  the  Sherman  Anti-ltust 
Act,  brought  about,  engaged  in  and  as  a  result  of  the  unlawful  agreement 
by  and  between  the  Motion  Picture  Patents  Company;  ♦  •  •  all  of  said 
parties  having  con^ired  together  for  the  purpose  of  ruining  and  destroying 
the  business  of  the  Lake  Shore  •  •  •  Company,  and  oontrary  to  and  in 
violation  of  the  Sherman  Anti-trust  Act    •    ♦    • '» 

The  testimony  shows  that  the  plaintiff  had  rendered  legal  services 
to  the  assignor  as  its  general  counsel  in  connection  with  the  difficul- 
ties in  which  it  found  itself  with  the  defendants,  and  that  those  serv- 
ices extended  over  a  period  from  July,  1910,  to  December,  1911.  The 
plaintiff  regarded  the  reasonable  value  of  his  services  as  worth  froin 
$8,000  to  $10,000.  On  December  10,  1911,  he  was  asked  by  the  pres- 
ident of  the  Lake  Shore  Company  whether  he  would  be  willing  to  bring 
suit  against  the  defendants,  and  that  he  replied  that  he  would  bring 
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the  suit,  being  satisfied  that  the  company  had  a  valid  claim,  and  that 
it  would  cost  from  $8,000  to  $10,000.  He  was  mformed  by  the  presi- 
dent of  the  company  that  it  had  been  losing  money  very  heavily,  and 
it  was  absolutely  impossible  for  it  to  undertake  any  litigation  of  that 
kind.  He  was  asked  what  the  company  already  owed  him,  and  re- 
plied in  the  neighborhood  of  $9,000  or  $10,000.  He  was  told  the  com- 
pany did  not  have  the  money  and  could  not  pay  him,  and  thereupon 
he  said  that,  if  the  company  would  pay  him  $5,000  in  cash,  he  wquld 
cancel  the  indebtedness.  After  some  reflection  the  president,  Mr. 
Mandelbaum,  told  him  that  the  corporation  would  transfer  to  him  all 
rights  it  had  against  the  defendants,  if  he  would  be  willing  to  accept 
it  as  a  satisfaction  of  the  company's  indebtedness  to  him.  The  plain- 
tiff told  him  that  he  would  think  it  over  and  give  him  an  answer.  Aft- 
er a  few  days'  reflection  the  plaintiff  expressed  a  willingness  to  accept 
the  assignment,  and  was  told  that  the  board  of  directors  wanted  to 
know  whether,  if  they  made  the  assignment,  the  plaintiff  would  as  a 
part  of  the  consideration  defend  the  company  and  its  officers  in  case 
any  suit  was  brought  against  them  in  matters  growing  out  of  their 
difficulties  with  the  defendants.  He  agreed  to  do  this,  and  the  assign- 
ment was  executed. 

It  appears,  therefore,  that  the  assignment  originated,  not  with  the 
plaintiff,  but  with  the  ijake  Shore  Company,  and  that  the  consideration 
for  the  agreement' involved  the  payment  of  a  past  indebtedness,  as  well 
as  for  future  services  of  a  professional  character.  It  is  also  to  be  noted 
that  the  invalidity  of  the  assignment  is  set  up,  not  by  the  client,  the 
assignor,  who  has  at  no  time  sought  to  repudiate  it,  but  by  third  par- 
ties, between  whom  and  the  plaintiff  no  fiduciary  relations  have  ex- 
isted. 

At  common  law  no  right  of  action,  whether  a  right  in  rem  or  a  right 
in  personam,  whether  it  arose  ex  contractu  or  ex  delicto,  was  assign- 
able. Lord  Coke  wrongly  attributed  the  rule  to  the  doctrine  of  main- 
tenance and  the  aversion  to  the  "multiplying  of  contentions  and  suits." 
Lampets'  Case,  10  Rep.  48a.  The  rule  is  older  than  the  doctrine  of 
maintenance  in  English  law.  As  Professor  Ames,  in  his  Lectures  on 
L^al  History,  211,  212,  pointed  out,  the  reason  for  the  rule  is  in  the 
fact  that  a  chose  in  action  always  presupposes  a  personal  relation  be- 
tween two  individuals  and  that  personal  relation  cannot  be  assigned. 
And  see  Pollock  on  Contracts  (5th  Ed.)  206;  Holmes,  Common  Law, 
340,  341;  2  Spence,  Eq.  Jur.  850.  But  the  courts  of  equity  always 
recognized  the  assignment  of  choses  in  action,  and  in  England  and  in 
this  country  generally  statutes  have  been  passed  which  have  modified 
the  rule  that  choses  in  action  are  not  assignable  at  law.  So  that  now 
rights  of  action  arising  ex  contractu  and  those  arising  ex  delicto,  but 
not  for  personal  torts,  are  assignable.  The  right  of  action  which  the 
Lake  Shore  Company  claimed  to  have  for  the  damages  it  sustained 
by  reason  of  the  tortious  acts  of  the  defendants  was  assignable.  In 
United  Copper  Securities  Co.  v.  Amalgamated  Copper  Co.,  232  Fed. 
574,  577,  146  C.  C.  A.  532,  this  court  held  that  a  right  of  action  for 
property  injuries  based  on  a  violation  of  the  Sherman  Act,  and  brought 
under  section  7  for  treble  damages,  is  assignable. 
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But,  assuming  that  the  right  is  assignable,  was  there  anything  in 
the  relations  existing  between  the  Lake  Shore  Company  and  the  plain- 
tiff which  made  it  nonassignable  as  between  them.  It  appears  that  a 
Suit  was  brought  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Ohio  to  restrain  the  prosecution  of  any  action 
based  upon  the  assignment,  it  being  claimed  that  the  cause  of  action 
was  nonassignable,  and  that  relief  was  refused  on  the  ground  that  if 
it  were  nonassignable  as  claimed  the  defense  was  as  available  at  law 
as  in  equity.  This  was  carried  on  appeal  to  the  Circuit  Court  of  the 
Sixth  Circuit,  which  affirmed  the  court  below.  General  Film  Co.  v. 
Sampliner,  252  Fed.  443, C.  C.  A. . 

While  there  is  a  liberty  of  contract,  which  in  this  country  is  pro- 
tected by  constitutional  provisions,  yet  the  right  of  parties  to  make 
contracts  may  be  in  a  measure  restricted  by  the  relations  which  exist 
between  them  as  in  the  case  of  a  trustee  and  cestui  que  trust,  guardian 
and  ward,  parent  and  child,  and  attorney  and  client.  The  general 
rule  of  public  policy  which  discountenances  transactions  between  per- 
sons who  are  situated  in  a  confidential  relation  towards  each  other  is 
regarded  as  applying  with  particular  force  to  attorneys  at  law,  and 
they  are  restricted  in  dealing  with  those  with  whose  interests  they  are 
intrusted.  This  is  not  only  because  they  are  offigers  of  the  court,  but 
also  because  of  the  fiduciary  relation  in  which  they  stand  to  their  cli- 
ents and  the  great  influence  they  exert  over  their  minds.  The  courts 
in  some  cases  have  gone  so  far  as  to  say  that  a  gift  from  a  client  to 
his  attorney  during  the  continuance  of  the  relation  is  absolutely  void. 
These  cases  go,  not  upon  the  ground  of  the  inability  of  the  client  to 
make  the  gift,  but  upon  the  inability  of  the  attorney  to  accept  it. 
Holman  v.  Loynes,  4  De  G.,  M  &  G.  270;  Morgan  v.  Minott,  6  Ch. 
Div.  638;  Powell  v.  Powell  (1900)  1  Ch.  243;  Greenfield's  Estate, 
14  Pa.  489,  506.  In  other  cases  the  gift  has  not  been  regarded  as  void 
ipso  facto,  but  it  has  been  viewed  with  the  greatest  suspicion,  and  the 
burden  has  been  placed  on  the  attorney  to  show  the  utmost  good  faith 
and  freedom  from  all  undue  influence.  Nesbit  v.  Lockman,  34  N.  Y. 
167;  Bolles  v.  O'Brien,  63  Fla.  342,  354,  59  South.  133;  Whipple 
v.  Barton,  63  N.  H.  613,  3  Atl.  922. 

The  law  is  well  settled  that  if  an  attorney  purchases  any  property 
belonging  to  his  client — ^not  property  which  is  at  the  time  in  litigation — 
the  transaction  is  viewed  with  suspicion,  and  he  assumes  the  heavy 
burden  of  proving  that  the  transaction  is  characterized  by  the  utmost 
fairness  and  good  faith,  and  not  tainted  with  fraud  or  undue  influ- 
ence, and  that  the  client  acted  upon  the  fullest  information  and  advice. 
But  when  he  acquires  the  title  to  property  which  is  at  the  time  in 
litigation,  or  which  is  about  to  come  into  litigation,  it  is  a  still  more 
serious  matter. 

The  common  law  from  a  very  early  period  made  it  a  crime,  des- 
ignated as  common  barratry,  to  induce  others  to  commence  even 
just  suits,  if  done  with  an  oppressive  motive,  and  it  punished  the  of- 
fender by  fine  and  imprisonment.  And  by  St.  12  Geo.  I,  c.  29,  it  was 
enacted  that  if  any  one  who  was  convicted  of  common  barratry  prac- 
ticed as  an  attorney  or  solicitor  in  any  suit  he  should  be  transported 
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for  seven  years.  And  so  the  common  law  also  punished  as  a  crime 
the  offense  of  maintenance,  which  is  described  by  Blackstone  as  "an 
officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise  to  prosecute 
or  defend  it."  4  Blackstone,  135.  This  he  declares  is  an  offense 
against  public  justice,  as  it  keeps  alive  strife  and  contention,  and  per- 
verts the  remedial  process  of  the  law  into  an  engine  of  oppression. 
Champerty,  a  species  of  maintenance,  was  also  punished  by  the  com- 
mon law. 

**It  signifies,"  Blackstone  says,  **the  purchasing  of  a  suit,  or  right  of  suing : 
a  practice  so  much  abhorred  by  our  law  that  it  Is  one  main  reason  why  a 
chose  In  action,  or  thing  of  which  one  hath  the  right,  but  not  the  possession.  Is 
not  assignable  at  common  law,  because  no  man  should  purchase  any  pretense 
to  sue  in  another's  rlKht  These  pests  of  civil  society,  that  are  perpetually  en- 
deavoring to  disturb  the  repose  of  their  neighbors,  and  officiously  interfering 
in  other  men's  quarrels,  even  at  the  hazard  of  their  own  fortunes,  were  severe- 
ly animadverted  on  by  the  Roman  law ;  'Qui  improbe  coeunt  In  allenam  litem, 
ut  quic  quid  ex  condemnatlone  in  rem  Ipslus  redactum  fuerlt  Inter  eos  commu- 
nicaretur,  lege  Julia  de  vl  privata  tenentur.'  Those  who  knavlshly  interfere 
in  other  men's  suits,  for  the  purpose  of  sharing  whatever  may  be  awarded  by 
the  verdict,  are  liable  to  the  Julian  law  de  vi  privata  (of  secret  Influence) ; 
and  they  were  punished  by  the  forfeiture  of  a  third  part  of  their  goods,  and 
perpetual  Infamy." 

In  Sherman's  Roman  Law  in  the  Modem  World,  vol.  2,  p.  456,  it 
is  said: 

"An  agreement  with  a  client  that  remuneration  for  conducting  his  law 
suit  should  be  a  certain  portion  of  the  proceeds  (pactum  de  quota  litis)  was 
forbidden;  an  advocate  making  such  an  agreement  was  disbarred.  This 
Roman  prohibition,  designed  to  uphold  the  honor  of  the  legal  profession,  has 
exerted  a  strong  influ^ice  In  modem  law." 

And  see  Mackenzie's  Roman  Law,  p.  446. 

[4]  In  maintenance  no  personal  profit  is  expected  or  stipulated. 
The  motive  is  simply  to  aid  a  party,  with  money  or  otherwise,  to 
prosecute  or  defend  his  suit.  Spi'cer  v.  Jarrett,  61  Tenn.  (2  Baxt.) 
454,  457.  And  in  champerty  there  is  a  bargain  with  the  plaintiff  or 
defendant  by  which  the  champertor  is  to  carry  on  the  suit  at  his  own 
expense  and  is  to  derive  some  profit  out  of  the  thing  sued  for  if  he 
prevails.  Roberts  v.  Cooper,  20  How.  467,  484,  15  L.  Ed.  969;  Bree- 
den  V.  Frankford  Marine,  etc..  Insurance  Co.,  220  Mo.  327,  119  S.  W. 
576.  And  see  11  C.  J.  234.  And  a  champertous  agreement  is  of  course 
void  and  unenforceable. 

In  Peck  V.  Heurich  (1897)  167  U.  S.  624,  630,  17  Sup.  Ct.  927,  929 
.(42  L.  Ed.  302),  the  Supreme  Court  declared  that— 

"According  to  the  common  law,  as  generally  recognized  in  the  United  States, 
wherever  it  has  not  been  modified  by  statute,  and  certainly  as  prevailing  in 
the  District  of  Columbia,  an  agreement  by  an  attorney  at  law  to  prosecute  at 
his  own  expense  a  suit  to  recover  land  in  which  he  personally  has  and  claims 
no  title  or  interest,  present  or  contlng^^t,  in  consideration  of  receiving  a  certain 
proportion  of  what  he  may  recover,  is  contrary  to  public  policy,  unlawful, 
and  void,  as  tending  to  stir  up  baseless  litigation." 

The  plaintiff  contended  in  this  court  that,  as  his  assignor  was  not 
objecting  to  the  validity  of  the  assignment  on  the  ground  of  inade- 
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quacy  of  consideration,  the  objection  certainly  could  not  be  raised  by 
a  third  party.  We  may  concede  that  ordinarily  the  validity  of  an 
assignment  cannot  be  attacked  by  third  parties  on  the  ground  of  in- 
adequacy of  consideration.  As  between  an  assignor  and  an  assignee, 
if  the  inadequacy  of  the  consideration  is  sufficient  to  shock  the  con- 
science of  a  chancellor,  it  may  be  in  some  cases  sufficient  ground  for 
setting  a  transaction  aside.  But  the  wrong  in  such  cases  is  a  private 
wrong  to  the  assignor,  and  third  parties  are  without  standing  to  com- 
plain. And  if  assignor  and  assignee  stand  in  a  fiduciary  relation  there 
is  still  no  right  in  third  persons  to  allege  the  invalidity  of  the  assign- 
ment solely  on  that  ground.  But  the  weakness  of  this  contention  in 
this  case  lies  in  the  fact  that  the  question  here  is  not  between  the  plain- 
tiff and  the  defendants  alone.  If  it  were,  the  argument  advanced  might 
be  conclusive.  The  question  is  one  of  public  policy,  and  upon  that 
ground  the  decision  rests. 

The  plaintiff  argued  in  this  court  and  in  the  court  below  that  the 
consideration  for  the  assignment  of  the  Lake  Shore  Company's  cause 
of  action  was  the  extinguishment  of  a  precedent  debt  due  from  the 
assignor  and  that  therefore  the  assignment  was  valid  and  not  champer- 
tous.  If  his  premise  is  correct,  there  is  very  respectable  authority 
which  would  support  his  conclusion.  Professor  Ames  in  his  Lectures 
on  Legal  History,  258,  note  1,  states  that — 

"The  dlRtlBction  was  established  at  an  early  period,  that  the  grant  of  a 
power  of  attorney  to  a  creditor  was  not  maintenance  while  a  similar  grant 
to  a  purchaser  or  donee  was  maintenance.  34  Hen.  VI,  30,  15;  37  Hen.  VI, 
13-3;  15  Hen.  VII,.  2-3;  South  v.  Marsh  (1500)  3  Leon.  234;  Harvey  v. 
Beekman  (1600)  Noy,  52.  As  late  as  1(S67-1672,  the  same  distinction  prevailed 
also  In  equity." 

In  1  Bacon's  Abridg.  360,  361,  referring  to  champerty  it  is  said 
that— 

"A  grant  of  part  of  a  thing  In  suit,  made  In  consideration  of  a  precedoit 
debt  Is  not  within  the  meaning  of  the  statute,  but  such  only  as  is  made  in 
consideration  of  maintenance." 

And  again: 

"But  neither  a  conveyance  executed,  pending  a  plea,  in  pursuance  cfi  a  pre- 
cedent bargain    •    •    •    are  within  the  meaning  of  the  statute." 

In  11  C.  J.  247,  the  law  is  stated  as  follows: 

'*A  grant  or  assignment  of  an  Interest  in  the  subject-matter  of  the  suit, 
made  by  the  client  to  his  attorney  In  consideration  of  a  precedent  debt,  is  not 
contrary  to  public  policy  or  champertous.  Nor  is  It  made  so  by  a  statute 
which  prohibits  an  attorney  from  buying  a  thing  in  action  with  intuit  to 
bring  an  action  thereon,  except  in  payment  for  services  rendered." 

In  Tapley  v.  Coffin,  12  Gray  (Mass.)  420  (1859),  an  attorney  and 
client  agp-eed  that  the  attorney  was  entitled  to  $1,240  for  past  serv- 
ices and  that  he  should  have  $400  in  full  satisfaction  for  future  serv- 
ices in  certain  suits*.  And  in  order  to  secure  the  payment  of  these 
sums  the  client  assigned  to  the  attorney  his  share  in  his  father's  estate 
then  under  administration,  and  it  was  agreed  that  the  attorney  should 
collect  and  receive  the  same  and  after  deducting  the  necessary  ex- 
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penses  and  sums  of  $1,240  and  $400  pass  over  to  the  client  the  resi- 
due.   The  court  sustained  the  legality  of  the  agreement  and  said : 
'*It  does  not  present  a  caae  of  champerty  or  maintenanoe.** 

In  Jordan  v.  GiUen,  44  N.  H.  424  (1862),  the  client  assigned  to 
his  attorney  a  cause  of  action  sounding  in  tort,  the  consideration  be- 
ing the  discharge  of  a  precedent  debt  due  from  the  client  to  the  at- 
torney. The  transaction  was  held  to  be  not  invalid  and  that  the  at- 
torney would  have  the  right  to  enforce  the  claim. 

The  New  York  statute  laws  of  1818  made  the  purchase  of  a  chose 
in  action  by  an  attorney  a  ground  of  defense  against  a  suit  upon  it, 
but  where  it  was  received  bona  fide  in  payment  of  an  antecedent 
debt  it  was  allowed  by  a  proviso  in  the  statute.  See  Wajtson's  Ex- 
ecutors v.  McLaren,  19  Wend.  (N.  Y.)  557,  565  (1838),  affirmed  in 
26  Wend.  (N.  Y.)  425,  37  Am.  Dec.  260. 

[1]  But  the  difficulty  with  all  this  is  that  this  court  cannot  accept 
the  plaintiflF^  premise  and  hold  that  the  consideration  for  this  assign- 
ment was  a  precedent  debt  which  was  thereby  extinguished.  At  the 
close  of  the  plaintiff's  case  in  the  court  below,  when  counsel  for  de- 
fendants rested  and  asked  for  the  direction  of  a  verdict,  the  plaintiffs 
counsel  stated  to  the  court  the  issue  as  follows : 

*Tbe  defense  is  tbat  this  plaintiff's  title  is  void  because  he  porcbased  this 
cause  of  action  with  the  intent  to  soe  thereon.  It  now  appears  uncontradicted* 
from  the  evidence,  that  instead  of  having  purchased  this  cause  of  action,  that 
it  was  assigned  to  him  under  a  bona  fide  assignment  for  an  antecedent  indebt- 
edness owing  to  him  for  services  which  he  had  performed  for  the  corporation." 

This  being  the  issue  as  the  plaintifFs  counsel  understood  it,  and  which 
was  not  controverted  by  defendants,  the  plaintiff  and  defendants  each 
moved  for  a  directed  verdict  in  their  favor.  There  was  the  plaintiff's 
testimony  which,  if  the  court  accepted  it,  would  have  justified  a  find- 
ing that  the  cause  of  action  was  assigned  for  an  antecedent  indebted- 
ness. There  was  other  testimony  from  which  a  court  might  infer 
otherwise.  No  bill  had  ever  been  rendered  by  the  plaintiff  to  the 
Lake  Shore  Company  for  the  legal  services  the  plaintiff  says  he  ren- 
dered between  July,  1908,  and  December,  1911,  and  no  demand  of 
payment  had  been  at  any  time  made.  No  entry  had  been  made  in  the 
Lake  Shore  Company's  minute  book,  either  of  the  making  of  this  as- 
signment or  of  a  meeting  of  the  directors  at  which  this  assignment 
was  discussed  or  authorized.  No  disclosure  of  this  assignment  was 
made  to  the  Mutual  Film  Company  to  which,  in  March,  1912,  the 
Lake  Shore  Company  sold  all  its  assets,  notwithstanding  the  fact  that 
the  president  of  the  latter  company  entered  the  employ  of  the  Mutual 
Film  Company  as  general  manager  at  that  time,  and  remained  with 
it  in  that  capacity  until  March,  1913.  The  above  facts  are  disclosed  by 
the  testimony  of  the  plaintiff's  own  witnesses.  The  weight  to  be  given 
to  the  testimony  and  the  inferences  to  be  drawn  from  it  were  for  the 
court  to  determine,  in  view  of  the  request  made  by  each  side  to  direct 
a  verdict  in  their  favor.  This  was  equivalent  to  a  request  for  a  find- 
ing of  fact  and  as  the  court  directed  the  jury  to  find  a  verdict  for  one 
of  them,  both  are  c<xicluded  on  the  facts  so  found.    Beuttell  v.  Ma- 
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gone.  157  U.  S.  154,  15  Sup.  Ct.  566,  39  L.  Ed.  654.    In  the  case  at 
bar  the  trial  court  said : 

''Both  sides  having  moved  for  a  direction  of  a  verdict,  I  find  as  a  fact  that 
the  plaintiff  purchased  this  cause  of  action  with  intent  to  sue  thereon." 

He  accordingly  directed  a  verdict  for  the  defendants. 

[2]  This  court  is  therefore  not  at  liberty  to  review  the  trial  court's 
findings  of  fact,  but  is  as  much  concluded  as  it  would  be  by  a  verdict 
of  the  jury.  Lehnen  v.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481,  37 
L.  Ed.  373;  Runkle  v.  Bumham,  153  U.  S.  216,  14  Sup.  Ct.  837,  38 
L.  Ed.  694.  And  we  must  dispose  of  this  case  upon  the  theory  that 
the  plaintiff  did  not  in  fact  take  this  assignment  to  extinguish  a  pre- 
cedent debt,  but  that  he  purchased  it  for  the  purpose  of  suing  on  it ; 
that  he,  an  attorney  at  law,  purchased  from  his  client  for  $5,000  a  cause 
of  action  which  he  values  at  $750,000.  The  question  we  must  an- 
swer, therefore,  is  whether  the  law  sanctions  such  a  transaction  be- 
tween parties  standing  in  the  confidential  relation  of  attorney  and 
client.    We  are  satisfied  that  the  common  law  does  not  sanction  it. 

In  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.  26,  44,  Lord  Chancel- 
lor Westbury  used  language  which  this  court  heartily  approves  and 
gladly  adopts. 

**There  is  no  relation  known  to  society,"  he  said,  "of  the  duties  of  which 
it  is  more  incumbent  upon  a  court  of  justice  strictly  to  require  a  faithful 
and  honorable  observance,  than  the  relation  between  solicitor  and  client ;  and 
I  earnestly  hope  that  this  case  will  be  one  of  the  many  which  vindicate  that 
rule  of  duty  which  has  always  been  laid  down,  namely,  that  a  solicitor  shall 
not,  in  any  way  whatever,  In  respect  to  the  subject  of  any  transactions  In 
the  relations  between  him  and  his  client,  make  gain  to  himself  at  the  ex- 
pense of  his  client,  beyond  the  amount  of  the  just  and  fair  professional  re- 
muneration to  which  he  Is  entitled." 

In  1823  Chief  Justice  Swift,  of  Connecticut,  published  Swift's  Di- 
gest, a  famous  work  in  its  time,  and  in  volume  2,  p.  57,  said  that  the 
purchase  of  a  lawsuit  by  an  attorney  is  champerty  in  its  most  odious 
form.    And  he  added  that — 

"As  a  sworn  minister  of  the  courts  of  justice,  the  attorney  ought  not  to  be 
permitted  to  avail  himself  of  the  knowledge  he  acquires  in  his  professional 
character  to  speculate  in  lawsuits." 

It  is  said,  however,  that  this  assignment  was  made  in  Ohio ;  that  the 
assignor  was  an  Ohio  corporation ;  that  the  assignee  was  domiciled  in 
Ohio ;  that  apparently  there  was  at  the  time  no  intention  of  bringing 
suit  on  the  assignment  elsewhere  than  in  Ohio ;  that  whether  the  lex  loci 
contractus  or  tibe  lex  loci  solutionis  is  to  determine  the  validity  of  the 
assignment  that  law  in  this  case  is  the  law  of  Ohio.  There  is  no  disa- 
greement on  either  side  on  this  phase  of  the  subject.  We  have  examin- 
ed the  cases  in  Ohio,  and  we  have  been  unable  to  discover  that  the  ques- 
tion which  this  case  presents  has  been  passed  upon  by  the  courts  of  that 
state,  or  that  there  is  anything  in  the  statutes  of  the  state  or  in  the  deci- 
sions of  its  highest  court  which  should  lead  us  to  think  that  by  the  law 
of  that  state  the  assignment  is  valid.  The  case  of  Reece  v.  Kyle,  49 
Ohio  St.  475,  31  N.  E.  747,  16  L.  R.  A.  723  (1892)  is  certainly  clearly 
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distinguishable  in  its  facts  from  the  case  at  bar.  The  agreement  the 
attorney  and  client  made  in  that  case  involved  an  assignment  by  the 
client  to  the  attorney  of  a  judgment  obtained  by  the  attorney  for  the 
client;  it  being  agreed  that  the  attorney  should  render  legal  services 
in  an  effort  to  coUect  the  judgment,  .and  that  he  would  advance  costs 
and  expenses  involved  in  the  proceeding,  one-half  of  which  was  to  be 
repaid  by  the  client  in  case  of  failure,  and  in  case  of  success  the  net 
proceeds  of  the  judgment  were  to  be  equally  divided  between  them. 
It  is  apparent  that  the  assignment  was  for  the  purpose  of  security  and 
to  provide  for  the  payment  of  the  costs  and  expenses,  including  the 
attorney  fees.  It  does  not  appear  what  the  proportion  was  between  the 
consideration  advanced  by  the  attorney  and  the  share  of  the  judgment 
he  was  to  receive  as  a  fee.  The  agreement  was  held  valid  and  not 
champertous.  But  the  opinion  of  the  court  clearly  indicates  we  think 
that  it  would  not  have  sustained  such  an  agreement  as  the  one  now 
in  suit.    For  the  court  used  the  following  language  : 

"The  conduct  of  attorneys  Is  subject  to  proper  scrutiny  by  the  courts.  The 
maintenance  of  a  high  character  for  dignity  and  integrity  on  their  part,  is 
essential  to  the  security  of  community,  and  the  due  administration  of  Justice. 
Any  infraction  of  the  letter  of  this  statute  [the  penal  statute  of  February  10, 
1824]  would  entail  its  X)enal  consequences  upon  an  offending  attorney,  and  the 
courts  would  not  hesitate  to  hold  void  any  contract  violative  of  its  spirit, 
whether  coming  within  the  strict  letter  or  not  So,  too,  the  courts  have  been, 
and  continue  to  be,  careful  not  to  sanction  contracts  which  appear  to  encourage 
a  gambling  spirit,  one  leading  to  the  prosecution  of  pretended  or  obsolete 
claims,  for  a  possible  high  reward." 

In  Davy  v.  Fidelity  &  Casualty  Ins.  Co.,  78  Ohio  St.  256,  85  N.  E. 
504,  17  L.  R.  A.  (N.  S.)  443,  125  Am.  St.  Rep.  694  (1908),  the  court 
held  that,  while  a  contract  for  an  attorney's  fee  contingent  on  the 
amount  to  be  recovered  is  ordinarily  valid  in  that  state,  still  if  the  con- 
tract is  such  as  will  prevent  the  client  from  settling  his  claim  without 
the  consent  of  the  attorney,  it  is  champertous  and  voidable  at  the  op- 
tion of  the  client,  and  its  illegality  will  avail  in  any  action  against  a 
third  party  which  is  based  on  the  contract. 

And  the  courts  of  Ohio  hold  that  a  contract  is  champertous  and 
void  where  a  client  and  his  attorney  agree  that  the  latter  may  pros- 
ecute the  suit  in  his  own  name  and  at  his  own  risk  and  cost,  and 
which  deprives  the  client  of  the  right  to  control  or  compromise  the 
suit,  and  which  gives  the  attorney  a  contingent  fee  to  be  deducted  from 
the  proceeds  of  the  suit  and  is  dependent  upon  the  success  thereof. 
Brown  v.  Ginn,  66  Ohio  St.  316,  64  N.  E.  123.  See  Steward  v.  Welch, 
41  Ohio  St.  483;  Pennsylvania  Co.  v.  Lombardo,  49  Ohio  St.  1,  5, 
29  N.  E.  573,  14  L.  R.  A.  785;  Railroad  Co.  v.  Volkert,  58  Ohio  St. 
362,  50  N.  E.  924. 

[3]  The  question  whether  an  agreement  is  void  on  the  ground  that 
it  is  contrary  to  public  policy  is  to  be  determined  by  its  general  ten- 
dency. If  that  is  opposed  to  the  interests  of  the  public,  the  agreement 
is  void,  even  though  in  the  particular  case  the  intent  of  the  parties 
may  have  been  good  and  no  injury  to  the  public  may  have  resulted. 
Woodstock  Iron  Co.  v,  Richmond,  etc.,  Extension  Co.,  129  U.  S. 
643,  9  Sup.  Ct.  402,  32  L.  Ed.  819;  Oscanyan  v.  Winchester  Repeat- 
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ing  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539;  Meguire  v.  Corwiiw, 
101  U.  S.  108,  25  L.  Ed.  899.  As  was  said  by  Chief  Justice  Prentice 
in  Connors  v.  Connolly,  86  Conn.  641,  656,  86  Atl.  600,  605  (45  L 
R.  A.  [N.  S.]  564): 

"It  matters  not  that  any  particular  contract  is  free  from  any  taint  of  actual 
fraud,  oppression,  or  corruption.  The  law  looks  to  the  general  tendency  of 
such  contracts." 

See  Greenhood  on  Public  Policy,  p.  5;  Richardson  v.  Crandall, 
48  N.  Y.  348.  And  Mr.  Justice  Field  said  in  Providence  Tool  Co. 
V.  Norris,  2  Wall.  45,  17  L.  Ed.  868: 

'The  law  looks  to  the  general  tendency  of  such  agreements^  and  it  closes  tbe 
door  to  temptation,  lor  refusing  them  recognition  in  any  of  the  courts  of 
the  country." 

It  is  enough  that  the  contract  belongs  to  a  class  /hich  has  a  ten- 
dency contrary  to  the  public  good,  although  in  the  particular  instance 
no  injury  results.  Palmbaum  v.  Magulsky,  217  Mass.  306,  308,  104 
N.  E.  746,  Ann.  Cas.  1915D,  799. 

The  general  tendency  of  such  agreements  as  the  attorney  and  client 
made  in  this  case  is  contrary  to  the  public  interests.  The  agreement 
concerns  the  administration  of  justice  in  the  courts,  and  it  is  made 
by  an  officer  of  the  courts,  who  undertakes  to  speculate  in.  his  client's 
suit.  The  attorney  knows  much  better  than  his  client  can  possibly 
know  the  value  of  a  particular  cause  of  action  and  the  chances  as  to 
its  successful  prosecution  in  the  particular  case,  and  even  if  there 
is  a  full  and  honest  disclosure  to  the  client  there  are  strong  reasons 
which  should  forbid  the  purchase.  It  would  be  a  gross  impropriety  in 
a  judge  to  buy  a  lawsuit.  The  impropriety  may  be  less  in  degree,  but 
it  is  none  the  less  an  impropriety  for  an  attorney,  who  is  an  officer 
of  the  court  and  a  minister  of  justice,  to  speculate  in  the  suits  of  his 
client.  It  would  tend  to  impair  public  confidence  in  the  profession 
and  in  the  administration  of  justice  itself. 

Judgment  affirmed. 
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UNITED  STATES  ▼.  KOMAINE  et  al. 

(Circuit  Ccmrt  of  Appeals,  Ninth  Circuit.    January  0, 1919.) 

No.  316S. 

X,  BhriDKNCB  «s>888<9) — ^Maps— United  Statks  Coast  Subyet. 

Hydrographic  maps  of  the  United  States  Coast  and  Geodetic  Survey  are 
entitled  to  full  credence  as  evidence,  and  are  to  be  taken  as  absolutely 
establishing  the  truth  of  all  that  they  purport  to  show. 

2.  Ikdians  «s»12 — Reservation — Boundary — Evidence. 

Evidence  held  to  sustain  the  contention  of  the  government  as  to  the 
boundary  of  the  Lummi  Indian  reservatlcm  established  by  treaty  in  1855, 
and  later  by  presidential  proclamation,  and  fixing  as  a  oomer  the  mouth 
of  a  river  which  later  changed  its  positioiL 

S.  Indians  ^s>12 — Reservations — ^Boundary. 

Whatever  may  be  the  general  rule  of  the  state  or  common  law  as  to 
boundaries  of  lands  on  streams  or  other  watera,  the  government  has 
power  to  include  tidelands  in  an  Indian  reservation. 

4.  Indians  ^s»11 — Reservation — ^Title  to  Land& 

Indians  do  not  acquire  title  to  the  lands  in  a  reservation  through  the 
treaty  of  cession,  but  hold  under  their  original  title;  such  lands  being 
reserved  from  the  cession. 

fk  Indians  ^s»1^— Reservation — Error  in  Sxtrvey. 

An  error  in  the  survey  of  an  Indian  reservation  cannot  pr^udice  the 
rights  of  the  Indians  therein. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EMvision  of  the  Western  District  of  Washington ;  Jeremiah  Net- 
erer.  Judge. 

Suit  in  equity  by  the  United  States  against  J.  W.  Romaine  and  oth- 
ers.   D^ree  fqr  defendants,  and  complainant  appeals.    Reversed. 

The  United  States  brought  suit  to  quiet  the  title  of  the  Indians  of  the 
Lmnmi  Indian  reservation  to  certain  lands  alleged  to  be  within  the  boundaries 
of  the  reservation,  but  which  had  been  sold  to  the  defendants  as  tidelands  by 
the  state  of  Washington.  On  January  22,  1856^  the  United  States  by  treaty 
with  certain  Indian  tribes,  in  consideration  of  their  relinquishment  of  larger 
tracts  of  land,  set  apart  to  them,  among  other  lands,  "the  island  called  Chah- 
choo-sen,  situated  in  the  liummi  river  at  the  point  of  separation  of  the  mouths 
emptying  respectively  into  BelUngham  Bay  and  the  Gulf  of  Georgia,  all  of 
which  tracts  shall  be  set  apart,  and  so  far  as  necessary  surveyed  and  marked 
out  for  their  exclusive  usa*'  12  Stat.  928.  On  November  22,  1873,  President 
Grant  made  proclamation  establishing  the  Lummi  Indian  reservation  in  the 
fc^owing  terms :  '*It  is  hereby  ordered  that  the  following  tract  of  country  in 
Wa£diington  Territory  be  withdrawn  from  sale  and  set  apart  for  the  use  and 
occupation  of  the  Dwamish  and  other  allied  tribes  of  Indians,  viz.:  Com- 
mencing at  the  eastern  mouth  of  Lumml  river;  thence  up  said  river  to  the 
point  where  it  is  intersected  by  the  line  between  section  7  and  8  of  township 
38,  range  2  east  of  the  Willamette  meridian;  thence  due  north  on  said  sec- 
tion line  to  the  township  line  between  townships  38  and  39 ;  thence  west  along 
said  township  line  to  the  low-water  mark  on  the  shore  of  the  Gidf  of 
Georsia ;  then  southerly  and  easterly  along  the  said  shore,  with  the  meanders 
thereof,  across  the  western  mouth  of  Lummi  river  and  around  Point  Francis ; 
thence  northeasterly  to  the  place  of  beginning — so  much  thereof  as  lies  south 
of  the  West  fork  of  the  Lummi  river  being  a  part  of  the  island  already  set 
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apart  by  the  second  article  of  the  treaty  with  the  Dwamlsh  and  other  allied 
tribes  of  Indians  made  and  concluded  January  22»  1857." 

The  controversy  Involves  the  question  of  the  true  location  of  the  mouth  of 
the  East  fork  of  the  Lumml  river,  later  called  the  Nooksack.  The  appel- 
lant contends  that  the  mouth  of  the  river  at  tlie  time  of  the  treaty  was  at  or 
near  a  point  marked  by  a  conspicuous  rook  called  by  the  Indians  "Treaty 
Rock."  The  appellees  contend  that  the  mouth  of  the  river  was  at  a  point 
now  marked  by  two  cottonwood  trees,  nearly  opposite  the  old  church,  about 
a  mile  and  a  half  or  two  miles  westerly  from  Treaty  Rock.  Upon  the  evi- 
dence the  court  below  sustained  the  contention  of  the  ai^p^lees  and  dismissed 
the  bill.    From  that  decree  the  appeal  Is  taken. 

Robert  C.  Saunders,  U.  S.  Atty.,  and  Ben  L.  Moore,  Asst.  U.  S. 
Atty.,  both  of  Seattle,  Wash. 

J.  W.  Romaine,  C.  E.  Abrams,  A.  M.  Hadley,  and  W.  H.  Abbott, 
all  of  Bellingham,  Wash.,  for  appellees. 

Before  GILBERT  and  HUNT,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  introduced  in  evidence  certain  hydrographic  maps  made 
by  the  United  States  Coast  and  Geodetic  Survey,  one  in  1856  and  one 
in  1887.  The  court  below  disregarded  these  maps,  saying,  "I  do  not 
think  that  the  hydrographic  maps  are  of  any  weight. in  this  testimony 
in  contradiction  to  the  evidence  that  is  presented" ;  and,  relying  upon 
the  testimony  of  certain  white  witnesses,  the  court  reached  the  con- 
clusion that  the  testimony  of  the  Indian  witnesses  and  the  other  evi- 
dence adduced  by  the  appellant  were  insufficient  to  sustain  its  con- 
tention. 

[1]  We  are  upable  to  agree  with  the  trial  court  as  to  the  effect 
which  should  be  given  to  the  hydrographic  maps  of  the  United  States 
Coast  and  Geodetic  Survey  as  evidience  in  this  case.  We  think  the 
maps  should  be  given  full  credence,  and  should  be  taken  as  absolutely 
establishing  the  truth  of  all  that- they  purport  to  show.  The  map  of 
1856  indicates  a  large  area  of  tideland  at  the  mouth  of  the  Nooksack 
river,  and  the  river  flowing  in  an  easterly  direction  past  the  land  which 
subsequently  became  the  Hedge  donation  claim.  The  map  of  the  sur- 
vey made  in  1887  shows  the  main  channel  of  the  river  flowing  along 
the  south  boundary  of  the  Hedge  donation  claim,  and  thence  east- 
erly and  in  the  direction  of  Treaty  Rock,  and,  while  it  shows  two  or 
more  small  streams  diverging  therefrom  and  passing  through  the  lands 
in  controversy  near  the  center  thereof,  it  shows  that  there  was  no 
channel  or  stream  whatever  at  or  near  the  westerly  side  of  the  lands. 
Capt.  George  R.  Campbell,  United  States  engineer  and  hydrographic 
surveyor,  testified  to  the  accuracy  of  official  hydrographic  maps,  stat- 
ing that  all  the  features  connecting  the  shores  with  the  water  are 
accurately  outlined  and  surveyed  and  tied  to  permanent  landmarks, 
that  these  surveys  are  made  with  extreme  accuracy,  and  that  all  are 
worked  on  an  astronomical  basis  and  are  chained  and  taped  a  num- 
ber of  times,  and  that  the  government  is  always  careful  to  do  as  ac- 
curate work  as  is  possible  on  a  coast  line  and  in  its  marine  coast  sur- 
vey work.     Such  testimony  was  hardly  necessary,  we  think,  for  the 
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court  might  properly  take  judicial  notice  of  the  accuracy  of  the  official 
plats  of  3ie  United  .States  Coast  and  Geodetic  Survey. 

[2]  The  evidence  shows  that  in  the  interval  since  the  date  of  the 
treaty  the  position  of  the  mouth  of  the  river  has  not  always  been  the 
same ;  that  from  1855  to  1888  the  main  channel  ran  past  the  cdtton- 
woods  and  easterly  along  the  south  side  of  the  Hedge  donation  claim, 
and  thence  southeasterly  to  a  point  near  Treaty  Rock ;  that  in  1889 
the  river  cut  through  the  south  bank  near  the  cottonwoods,  and  flowed 
thence  into  the  bay  in  a  southerly  direction;  that  in  1908  the  river 
made  a  new  channel  through  the  low-lying  lands  of  sections  8  and  17, 
cutting  in  twain  the  east  half  of  the  Hedge  donation  land  claim,  and 
flowing  thence,  as  it  still  continues  to  flow,  southeasterly  in  the  old 
channel  of  1855;  that  during  these  periods  there  was  a  small  inter- 
mediate channel  between  the  old  channel  of  1855  and  the  new  channel 
of  1889,  containing  in  different  seasons  varying  amounts  of  water, 
and  there  is  evidence  to  indicate  that  8  or  10  years  before  1889  there 
were  times  when  a  quantity  of  w^ter  ran  substantially  in  the  line 
which  became  the  main  channel  of  the  years  1889  to  1908. 

A.  R.  Campbell,  who  was  employed  by  the  United  States  to  sur- 
vey portions  of  the  Lummi  Indian  reservation  in  the  year  1905,  pro- 
duced a  plat  of  the  survey,  which  was  admitted  in  evidence.  He  tes- 
tified, and  it  is  conceded,  that  at  that  time  the  main  channel  was  west 
of  the  lands  in  controversy.  His  instructions  were  to  survey  that  por- 
tion of  the  reservation  lying  east  of  the  main  channel  of  the  Nooksack 
river  as  it  existed  at  that  time,  and  south  of  the  old  channel.  The 
outlines  of  his  map  are  shown  in  the  following  diagram : 


'^^«., 
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Capt  George  R.  Campbell  testified  that  in  1917,  in  pursuance  of  in- 
structions from  Washington,  he  surveyed  the  northeast  boundaries 
of  the  Lummi  Indian  reservation^  and  the  map  of  his  survey  was  re- 
ceived in  evidence.  He  testified  that  an  old  channel,  which  he  marked 
on  the  map  "1855  to  1888,"  was  traceable  on  the  ground,  and  that 
tho  same  was  marked  by  old  stumps  of  trees  on  the  hank.  A  diagram 
of  the  outlines  of  his  map  is  subjoined : 


Cltunrh* 


A/fenf 


Several  of  the  Indians  of  the  Lummi  reservation  testified  as  to  the 
understanding  of  the  Indians  at  the  time  of  the  treaty,  and  the  posi- 
tion at  that  time  of  the  eastern  mouth  of  the  Nooksack  river.  George 
Tsilano,  in  his  100th  year,  who  was  38  years  of  age  at  the  time  of  the 
treaty,  testified  that  Gov,  Stevens,  on  behalf  of  the  government,  point- 
ed out  to  the  Indians  the  ground  which  would  be  given  to  them,  and 
told  them  that  the  eastern  side  of  the  reservation  would  be  a  line  run- 
ning from  Point  Francis  to  Treaty  Rock.  He  testified  that  it  was  al- 
ways understood  that  the  big  rock  would  be  the  eastern  boundary 
of  the  reservation,  and  that  the  eastern  boundary  line  was  from  Point 
Francis  to  that  rock ;  that  he  remembered  very  accurately  the  location 
of  the  mouth  of  the  Nooksack  river  in  1855,  and  that  it  was  a  little 
bit  above  the  rock;  that  there  was  a  well-defined  bank  on  the  south 
bank  of  the  river ;  that  the  river  was  deep,  and  that  there  was  a  largfe 
body  of  land  south  and  west  of  it,  always  exposed  at  high  tide.  Henry 
Kavina,  an  Indian,  who  was  15  years  of  age  at  the  time  of  the  treaty, 
testified  that  he  was  present  at  flie  making  of  the  treaty,  that  his  fa- 
ther was  one  of  the  chiefs  who  participated  in  making  it,  that  the  east- 
erly boundary  line  ran  from  Treaty  Rock  down  to  Point  Francis,  and 
that  the  mouth  of  the  river  was  near  Treaty  Rock.    Albert  Descanum, 
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who  was  18  years  of  age  at  the  time  of  the  treaty,  testified  that  Hen- 
ry Kavina's  father,  who  was  an  old  chief,  and  a  number  of  other  old 
men  who  were  at  the  treaty,  all  had  said  that  the  eastern  line  of  the 
reservation  was  from  Point  Francis  out  to  Treaty  Rock;  that  the 
mouth  of  the  river  was  at  that  time  between  McDonough's  wharf  and 
Treaty  Rock,  and  that  it  had  no  other  mouth.  George  Warbes,  15 
years  old  at  the  time  of  the  troaty,  heard  Kavina's  father  and  other 
Indians  speak  of  the  eastern  botmdary  of  Chah-choo-sen,  and  they 
all  said  that  the  big  rock  is  where  the  line  would  be  on  the  eastern 
side  of  the  reservation.  There  were  younger  Indians  who  testified 
as  to  the  same  understanding,  an  understanding  which  they  had  receiv- 
ed from  the  old  men  of  the  tribe. 

George  Bremner  testified  that  he  came  to  the  reservation  in  1880; 
that  at  that  time  the  mouth  of  the  river  was  a  little  distance  above 
Treaty  Rock ;  that  he  came  again  to  the  reservation  in  1893,  and  found 
that  the  river  was  then  flowing  on  the  other  side  of  the  land  in  contro- 
versy ;  that  in  the  year  1906  he  went  to  the  reservation  to  teach ;  that 
he  knew  H^iry  Kavina's  father,  the  old  chief,  atad  many  other  old  men, 
now  dead,  who  lived  on  the  reservation,  and  talked  with  them  many 
times,  and  had  always  heard  them  refer  to  the  mouth  of  the  Nook- 
sack  river  when  the  reservation  was  established  as  located  at  Treaty 
Rock ;  and  that  it  was  the  understanding  through  the  treaty  negotia- 
tions that  the  eastern  line  of  the  reservation  was  to  extend  from  Point 
Francis  to  Treaty  Rock.  Peter  James,  an  Indian,  testified  that  he 
began  to  reside  on  the  reservation  in  1886;  that  he  arrived  in  a  canoe, 
and  went  past  Treaty  Rock  and  McDonough's  on  to  the  Indian  vil- 
lage ;  that  this  was  the  only  river  at  that  time,  and  that  there  was  no 
other  channel  to  enter  the  Nooksack ;  that  he  had  heard  the  old  people 
on  the  reservation  talk  about  the  location  of  the  mouth  of  the  river, 
and  that  they  always  placed  it  near  Treaty  Rock.  Thomas  Jeffer- 
son, an  Indian,  testified  that  he  had  resided  continuously  on  the  res- 
ervation since  1874;  that  the  mouth  of  the  river,  when  he  first  saw 
it  in  that  year,  was  at  Allen's  place,  opposite  Treaty  Rock.  Solomon 
Balch,  an  Indian,  testified  that  he  first  came  to  the  reservation  in  1884 ; 
that  he  followed  a  course  up  the  old  channel,  and  that  the  mouth  of 
the  river  was  opposite  Allen's;  that  a  number  of  old  Indians,  now 
dead,  said  that  the  mouth  of  the  old  river  was  out  at  Treaty  Rock, 
opposite  Allen's. 

On  the  part  of  the  appellees  a  number  of  white  men  testified  as  to 
the  condition  of  the  river  at  different  periods  between  1868  and  the 
time  of  the  trial.  One  witness  testified  that  as  early  as  1868,  when  he 
was  6  years  of  age,  he  went  up  the  river,  and  that  there  was  a  chan- 
nel running  down  past  the  cottonwood  trees  into  the  bay,  and  another 
along  the  old  channel,  and  that  the  water  went  both  ways,  leaving  an 
island  between,  and  that  the  same  so  continued  to  his  knowledge  until 
1873.  Another  testified  to  being  on  the  river  in  a  canoe  as  early  as 
1872  or  1873,  when  he  was  a  boy  11  or  12  years  of  age,  and  that  his 
recollection  is  that  he  came  down  the  main  flow  of  the  river  that  had 
the  greatest  volume  of  water,  past  the  Indian  village  and  the  cotton- 
woods,  and  south  into  the  bay.  He  testified  to  being  on  th^  river  in 
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later  years  tip  to  1882,  and  that  the  main  channel  remained  the  same, 
although  some  water  continued  to  flow  in  the  old  channel  past  the 
Hedge  donation  claim.  Another  witness  testified  that  as  a  deck  hand 
on  a  steamer  he  occasionally  entered  the  Nooksack  river  as  early  as 
1882;  that  when  the  tide  was  out  there  was  very  little  water  in  the 
channel  near  the  Hedge  claim;  that  if  the  tide  was  high  the  boat 
would  enter  by  that  channel,  but  if  it  was  low  it  would  enter  the  main 
channel  on  the  west  side  of  the  land  in  controversy.  A  woman  tes- 
tified to  going  up  the  river  by  canoe  at  times  in  the  years  1870,  1872, 
and  up  to  1876,  and  that  she  entered  the  river  at  some  point  below  the 
church  on  the  reservation,  and  that  she  never  observed  a  channel  mak- 
ing off  to  the  eastward.  Another  witness  was  engaged  in  occasionally 
carrying  passengers  and  freight  on  the  river  for  a  period  of  4  years, 
beginning  with  the  year  1870.  He  testified  that  the  mouth  of  the  river 
was  near  the  church,  but  that  the  other  channel  was  also  used.  *'We 
would  go  in  first  in  one  channel  and  then  in  another.  Sometimes  one 
would  have  greater  water  than  the  other',  very  changeable."  Another 
testified  that  in  1876  there  were  two  channels,  and  that  he  could  not 
say  which  was  the  largest  or  which  was  most  used. 

The  appellees  mainly  rely  upon  the  testimony  and  the  map  of  John 
M.  Snow,  who,  in  the  year  1873,  under  the  direction  of  the  surveyor 
general,  surveyed  the  reservation.  The  map  of  the  survey  cwnits  the 
land  in  controversy  and  fixes  the  eastern  boundary  of  the  reservation 
along  the  shore  of  the  channel  running  south  from  the  cottonwood 
trees.  Snow's  contract  was  to  mark  the  exterior  boundaries  of  the  res- 
ervation and  subdivide  all  the  arable  lands  into  40-acre  tracts.  He 
testified  that  he  was  not  concerned  with  anything  below  the  meander 
line,  and  that  he  was  not  concerned  with  fixing  the  mouth  of  the  Nook- 
sack  river.  He  testified  that  the  mouth  of  the  main  channel  of  the 
river  was  at  that  time  in  the  neighborhood  of  the  church.  On  the 
map  of  his  survey  appear  dotted  lines  surrounding  two  parcels  in  the 
bay  at  the  mouth  of  the  river,  which  lines,  he  testified,  would  indicate 
mud  flats.  He  denied,  however,  that  he  had  made  the  lines,  and  he 
testified  that  he  could  not  explain  their  presence  on  the  map.  The 
dotted  lines  suggest  the  presence'  of  a  channel  in  front  of  the  Hedge 
claim,  and  a  middle  channel,  as  well  as  the  channel  which  Snow  tes- 
tified was  the  main  channel  in  1873. 

The  conclusion  of  the  court  below  was  influenced  also  by  an  entry 
in  the  field  notes  of  the  survey  of  the  Hedge  donation  land  claim,  made 
in  March,  1861,  which  tends  to  indicate  that  at  that  time  the  mouth 
of  the  river  was  at  the  southwest  comer  of  the  Hedge  donation  claim. 
It  is  true  that  the  field  notes  place  the  southwest  comer  of  the  dona- 
tion claim  "at  the  mouth  of  the  Lummi  river,  and  doubtless  the  sur- 
veyor was  of  the  opinion  that  the  mouth  of  the  river  was'  at  the  shore- 
ward boundary  of  the  lands  which  are  in  controversy  in  this  suit. 
He  made  other  field  notes,  however,  which  indicate  that  he  considered 
the  old  channel,  running  eastward  and  along  the  south  front  of  the 
Hedge  donation  claim,  a  continuation  of  the  Lummi  river.  Thus  in 
establishing  the  southeast  comer  of  the  claim,  which  is  a  mile  east- 
ward from  the  southwest  comer,  his  field  notes  say : 
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"This  corner  is  under  water  at  high  tide,  and  Is  overflowed  at  times  by  the 
river." 

Again,  in  the  field  notes  of  a  survey  of  sections  7,  8,  17,  and  18, 
township  38,  made  by  the  same  surveyor  in  1859,  he  set  "meander  post 
on  bank  of  bay  or  river"  for  comer  to  fractions  17  and  18  south  of 
the  Hedge  donation  claim  and  about  midway  along  its  southern  boun- 
dary. 

It  is  to  be  observed  that  in  all  the  evidence  produced  by  the  appel- 
lees, no  information  is  furnished  as  to  the  location  oJL  the  mouth  of 
the  river  at  any  time  prior  to  the  year  1868.  The  appellants,  on  the 
other  hand,  have  produced  evidence  of  its  position  in  the  year  1855* 
the  year  in  which  the  treaty  was  made.  That  evidence,  uncontradicted 
and  unimpeached,  arid  sustained  as  it  is  by  the  hydrographic  maps 
which  the  court  below,  erroneously  as  we  think,  discredited,  together 
with  the  proof  of  the  general  understanding  of  the  Indians  that  the 
treaty  fixed  the  eastern  line  of  their  reservation  on  a  line  running  from 
Point  Francis  to  Treaty  Rock,  is  sufficient  to  sustain  the  contention  of 
the  appellant  that  the  eastern  mouth  of  the  river  was  in  1855  at  or  near 
Treaty  Rock. 

[3]  The  appellees  invoke  the  rule  that  grants  by  the  government  of 
public  lands  bounded  on  streams  or  other  waters  without  reservation 
or  restriction  are  to  be  construed  in  accordance  with  the  laws  of  the 
state  if  the  land  lies  within  a  state,  or  in  accordance  with  the  common 
law  if  it  lies  within  a  territory,  and  contend  that  a  reservation  to  In- 
dians of  land  on  tidewater  in  Washington  Territory  is  presumed  to 
extend  to  high-water  mark  only.  But  it  is  not  disputed  that  the  gov- 
ernment had  the  power  to  grant  for  Indian  reservations  or  for  oth- 
er purposes  lands  to  low- water  mark.  In  Shively  v.  Bowlby,  152  U. 
S.  1,  48,  14  Sup.  Ct.  548,  566  (38  L.  Ed.  331),  the  court  said: 

"We  cannot  doubt,  therefore,  that  (Congress  has  the  power  to  make  grants  of 
lands  below  high-water  mark  of  navigable  waters  in  any  territory  of  the 
United  States,  whenever  it  becomes  necessary  to  do  so  in  order  to  perform 
international  obligations,  or  to  effect  the  improvement  of  such  lands  for  the 
promotion  and  convenience  of  commerce  with  foreign  nations  and  among 
the  several  states,  or  to  carry  out  other  public  purposes  appropriate  to  the 
ol^ects  for  which  the  United  States  holds  the  territory." 

In  Heckman  v.  Sutter,  119  Fed.  83,  55  C.  C.  A.  635,  this  court  said: 

"The  prohibition  <tentained  in  the  act  of  1884  against  the  disturbance  of 
the  use  or  possession  of  any  Indian  or  other  person  of  any  land  in  Alaska 
claimed  by  them  is  sufficiently  general  and  comprehensive  to  include  tidelands 
as  well  as  lands  above  high-water  mark.  ♦  •  ♦  The  fact  that  at  that  time 
the  Indians  and  other  occupants  of  the  country  largely  made  their  living  by 
flsbing  was  no  doubt  weU  known  to  the  legislative  branch  of  the  government." 

The  intention  to  reserve  to  the  Indians  the  possession  of  the  land 
to  low-water  mark  is  rhade  evident  by  the  terms  of  the  proclamation, 
for  one  of  the  courses  on  the  west  side  of  the  island  runs  "to  the 
low-water  mark  on  the  shore  of  the  Gulf  of  Georgia,  then  southerly 
and  easterly  along  the  said  shore  with  the  meanders  thereof,  across 
the  western  mouth  of  Lummi  river,  and  around  Point  Francis."  The 
next  course  is  "thence  northeasterly  to  the  place  of  beginning/'    There 
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was  no  occasion  to  mention  low-water  mark  on  the  east  side  of  the 
island,  for  if,  as  we  have  found,  the  place  of  beginning  was  in  fact 
at  Treaty  Rock,  the  last  line  of  the  description  includes  within  the 
boundaries  all  the  lands  here  in  controversy. 

[4]  It  is  not  to  be  supposed  that  in  making  the  treaty  the  govern- 
ment intended  to  take  fi;om  the  Indians  any  of  the  rights  they  had 
theretofore  enjoyed  in  the  island  of  Chah-choo-sen.  In  Gaines  v. 
Nicholson,  9  How.  356,  364  (13  L.  Ed.  172),  the  court  said  of  the 
Indians'  right  of  occupancy  in  such  a  reservation : 

"It  was  so  much  carved  out  of  the  territory  ceded,  and  remained  to  the 
Indian  occupant,  as  he  had  never  parted  with  it.  He  holds,  strictly  speaking, 
not  under  the  treaty  of  cession,  but  under  liis  original  title,  contirmed  by  the 
Government  in  the  act  of  agreeing  to  the  reservation." 

In  United  States  v.'Winans,  198  U.  S.  371,  383,  25  Sup.  Ct,  662, 
49  L.  Ed.  1089,  the  court  held  that  the  right  of  taking  fish  in  the  Co- 
lumbia river  and  the  right  of  erecting  temporary  buildings  for  curing 
them,  reserved  to  the  Yakima  Indians  by  treaty,  was  not  a  grant  of 
right  to  the  Indians,  but  a  reservation  by  them  of  rights  already  pos- 
sessed and  not  granted  away  by  them.  In  the  Enabling  Act,  by  which 
the  territory  of  Washington  was  admitted  into  the  Union  (Act  Feb.  22, 
1889,  c.  180,  §  4,  25  Stat.  676),  the  people  of  the  newly  created  state 
were  required  to  agree  and  declare  that  they  forever  disclaim  all  right 
and  title — 

"to  the  unappropriated  pnblic  lands  lying  within  the  boundaries  thereof,  and 
to  all  lands  lying  within  said  limits  owned  or  held  by  any  Indian  or  Indian 
tribes;  and  that -until  the  title  thereto  shall  have  been  extinguished  by  the 
United  States,  the  same  shall  be  and  remain  subject  to  the  disposition  of  tiie 
United  States  and  said  Indian  lands  shall  remain  under  the  absolute  jurisdic- 
tion and  control  of  the  Congress  of  the  United  States." 

[5]  We  are  unable  to  assent  to  the  proposition  that,  because  ar- 
ticle 7  of  the  treaty  reserves  to  the  President  at  his  discretion  the  pow- 
er thereafter  to  remove  the  Indians  from  the  reservation,  the  official 
survey  of  1873  was  in  effect  a  removal  of  the  Indians  from  the  lands 
in  controversy.  The  power  to  survey  the  lands  so  reserved  in  the 
treaty  was  the  power  to  cause  the  whole  or  any  portion  of  the  reserved 
lands  to  be  surveyed  into  lots,  and  to  assign  the  same  to  individuals 
or  families  for  permanent  homes.  The  land  in  controversy  was  not 
adapted  to  such  individual  use,  and  there  was  no  occasion  to  survey 
it,  or  to  take  from  the  Indians  on  the  reservation  the  common  right  to 
use  it  for  the  purposes  of  fishing  and  digging  shellfish,  or  other  pur- 
poses, and  the  surveyor  general,  in  causing  the  survey  to  be  made,  had 
no  authority  to  exclude  any  of  the  reserved  lands  from  the  boundaries 
of  the  reservation.  The  error  in  failing  to  extend  the  survey  so  as  to 
include  the  lands  in  controversy  cannot  prejudice  the  rights  of  the  In- 
dians. Moss  v.  Ramey,  239  U.  S.  538,  36  Sup.  Ct.  183,  60  L.  Ed. 
425;  Scott  v.  Lattig,  227  U.  S.  229,  33  Sup.  Ct.  242,  57  L.  Ed.  490, 
44  L.  R.  A.  (N.  S.)  107;  United  States  v.  Hutchings  (D.  C.)  252  Fed. 
841. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  enter  a  decree  as  prayed  for  in  the  appellant's  bill. 
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DELAWABB,  L.  &  W.  R.  CO.  v.  PEOK. 
(Circuit  Court  of  Appeals,  Second  Circuit     December  11,  1918.) 

No.  16. 

1.  CoMMEBCE  €=»27(7) — ^Injury  in  "Inteestate  Commerce." 

Employ^  in  a  local  switching  crew  at  station  in  New  Jersey,  injured 
while  setting  brake  on  open  coal  car  being  switched  between  sidings,  car 
having  come  from  Pennsylvania  consigned  to  company  In  New  Jersey, 
held  not  engaged  in  ^'interstate  commerce,"  to  bring  his  case  within 
federal  Safety  Appliance  Act  (Comp.  St.  {  8605  et  seq.). 

[Ed.  Note. — For  other  definitions,  see  Wbrds  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

2.  CouBTs  «=»489(9H) — Master  and  Servant  <d=>351,  396 — ^In juries  to  Eaii^ 

ROAD  Servant — Federai.  Safety  Appliance  Act—Workmen's  Compen- 
sation Act. 

Member  of  railroad's  local  switching  crew,  injured  in  Intrastate  com- 
merce"Tn  New  Jersev,  while  setting  brake  on  car,  held  entitled  to  recover 
against  railroad  under  federal  Safety  Appliance  Act  (Comp.  St.  S  8605  et 
seq. ) ,  not  in  the  federal  court  under  the  federal  Employers*  Liability  Act, 
but  only  In  the  court  of  common  pleas  of  the  county  of  New  Jersey  which 
would  have  Jurisdiction  in  a  civil  cause,  there  having  been  no  provision  in 
contract  of  employment  that  Workmen's  Compensation  Act  of  New  Jersey 
(P.  L.  1911,  p.  134),  as  amended  by  Act  N.  J.  April  1,  1913  (P.  L.  p.  302), 
should  not  apply,  and  he  having  given  no  such  notice  to  railroad  before 
accident. 
8.  Master  and  Servant  «s»ill(l) — ^Fedbrax  Safety  Appuanob  Act— Action 
FOR  Damages. 

FWlure  to  comply  with  federal  act  requiring  hand  brakes  (Comp.  St. 
f  8618)  renders  railroad  company  liable  for  injuries  to  a  switchman  re- 
sulting from  such  violation,  though  the  only  punishment  fixed  by  the  stat- 
ute is  a  penalty  recoverable  at  the  suit  of  the  United  States. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Action  by  Richard  G.  Peck  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  To  review  judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

A.  J.  McMahon  and  William  S.  Jenney,  both  of  New  York  City 
(Douglas  Swift,  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Edwin  J.  McCrossin  and  Vine  H.  Smith,  both  of  New  York  City, 
for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  writ  of  error  to  a  judgment  upon 
the  verdict  of  a  jury  in  favor  of  the  plaintiff  for  damages  and  costs 
in  the  sum  of  $25,057.31,  for  loss  of  left  hand  and  of  left  leg  below 
the  knee,  sustained  by  him  while  in  the  defendant's  employment.  The 
action  is  brought  under  the  federal  Employers'  Liability  Act  (Comp. 
St.  §§  8657-8665).  At  the  time  he  sustained  the  injuries  in  question 
the  plaintiff  was  one  of  the  local  switching  crew  at  Delawanna  Sta- 
tion, N.  J.,  and  was  setting  the  brake  on  an  open  coal  car  which  was 
being  switched  from  a  siding  back  of  the  station  known  as  the  "Old 
Switch"  to  another  siding  on  the  other  side  of  the  main  tracks  known 

^9For  otber  cases  see  same  topic  ft  KEY-NUMBICK  in  all  Key-NumDered  DigesU  ft  Indexes 
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as  the  "Hart  Siding."  The  plaintiff  alleged  that  the  brake  and  brake 
step  of  the  coal  car  were  defective,  which  made  the  defendant  ab- 
solutely liable  under  the  federal  Safety  Appliance  Act  (Comp.  St. 
§  8605  et  seq.),  and  also  liable  under  the  federal  Employers'  Liabil- 
ity Act  because  of  the  negligence  of  the  engineer  in  giving  the. car  a 
violent  lurch.  We  will  assume  that  the  plaintiff  has  established  all 
his  charges  of  negligence. 

[1]  The  first  question  to  be  considered  is  whether  the  plaintiff  was 
at  the  time  in  question  engaged  in  interstate  commerce.  The  car  came 
from  -Knoxdale,  Pa.,  consigned  to  the  Thomas  A.  Hart  Company  at 
Delawanna.  That  company  was  building  a  highway  crossing  for  the 
defendant  under  a  contract  which  required  the  defendant  to  transport 
and  deliver  to  the  company  all  materials  to  be  used  in  the  work,  free 
of  freight  charges ;  the  company  to  pay  all  demurrage  charges  in  ac- 
cordance with  the  defendant's  rules. 

Saturday  morning,  September  16,  1916,  at  5  a.  m.,  the  car  arrived 
at  Delawanna  and  was  put  on  a  siding  known  as  the  "Old  Switch." 
Between  9:30  and  10  a.  m.  the  superintendent  of  the  Hart  Company 
directed  the  car  to  be  placed  at  the  stub  end  of  that  switch,  which  was 
done. 

On  Monday,  September  18,  the  superintendent  directed  the  car  to 
be  moved  to  Hart's  Siding  and  the  accident  happened  while  this  was 
being  done.  These  movements  were  within  the  yard  limits  of  Dela- 
wanna. The  Hart  Company  receipted  for  the  coal  September  16  and 
paid  demurrage  in  accordance  with  the  defendant's  rules  of  one  dol- 
lar a  day  after  the  expiration  of  48  hours  from  7  a.  m.  of  that  date 
.until  the  car  was  unloaded.  Upon  the  undisputed  facts  we  think  the 
plaintiff  was  not  engaged  in  interstate  commerce,  that  the  interstate 
journey  had  ended  at  least  when  the  car  was  placed  by  the  direction 
of  the  Hart  Company  at  the  stub  end  of  the  old  switch,  and  that  the 
judge  should  have  so  held  as  matter  of  law.  All  switching  thereafter 
in  the  yard  for  the  convenience  of  the  consignee  was  intrastate  com- 
merce. This  is  in  accordance  with  our  understanding  of  the  decision 
of  the  Supreme  Court  in  Lehigh  Valley  Railroad  Co.  v.  Barlow, 
244  U.  S.  183,  37  Sup.  Ct.  515,  61  L.  Ed.  1070,  reversing  the  decision 
of  the  Court  of  Appeals  of  the  state  of  New  York ;  Mr.  Justice  Mc- 
Reynolds  saying: 

"Basing  his  claim  upon  the  federal  Employers'  liability  Act,  defendant  In 
error  sought  damages  for  personal  injuries.  The  New  York  Court  of  Appeals 
affirmed  a  judgment  In  his  ffevor  (214  N.  Y.  116  [107  N.  B.  814]),  and  the  ques- 
tion now  presented  is  whether  there  is  evidence  tending  to  show  that  he  was 
Injured  while  engaging  in  Interstate  commerce.  The  accident  occurred  July 
27,  1912,  when,  as  member  of  a  switching  crew,  he  was  assisting  in  placing 
three  cars  containing  supply  coal  for  plaintiff  in  error  on  an  unloading  trestle 
within  its  yards  at  Cortland,  N.  Y.  These  cars  belonged  to  it  and  with  their 
contents  had  passed  over  its  line  from  Say  re,  Pa.  After  being  received  in  the 
Cortland  yards — one  July  3  and  two  July  10 — they  remained  there  upon  sid- 
ings and  switches  until  removed  to  the  trestle  on  the  27th. 

"We  think  their  interstate  movement  terminated  before  the  cars  left  the 
sidings,  and  that  while  removing  them  the  switching  crew  was  not  employed 
in  interstate  commerca  The  essential  facts  in  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Harrington,  241  U.  S.  177  [36  Sup.  Ct.  517,  60  T>.  Ed.  941],  did  not 
materially  differ  from  those  now  presented.    There  we  sustained  a  recoveiy  t^ 
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an  emi^oy^,  holding  he  was  not  engaged  in  interstate  commerce;  and  that 
decision  is  in  conflict  with  the  conclusion  of  the  Oourt  of  Appeals  The  judg- 
ment under  review  must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion." 

The  plaintiff  relies  greatly  on  Penna.  v.  Donat;  239  U.  S.  50,  36 
Sup.  Ct.  4,  60  L.  Ed.  139,  which  was  decided  on  motion  to  dismiss  or 
affirm,  on  authority  of  New  York  Central  &  Hudson  River  R.  R.  Co. 
V.  Carr,  238  U.  S.  260,  35  Sup.  Ct.  780,  59  L.  Ed.  1298.  The  report 
is  very  brief,  but  an  examination  of  the  record  in  the  Circuit  Court  of 
Appeals  discloses  that  the  plaintiff,  a  yard  conductor  in  charge  of  a 
switching  crew,  was  directed  to  take  two  interstate  cars  from  a  train 
and  place  them  upon  Olds'  private  switch  track  connecting  with  the 
yard.  To  do  this  it  was  necessary  to  remove  from  that  switch  two 
empty  cars  which  had  been  used  in  interstate  commerce.  While  the 
plaintiff  was  arranging  for  this  at  11  o'clock  at  night,  he  fell  into  an 
unguarded  and  unlighted  hole,  and  the  court  left  it  to  the  jury  to  say 
whether  he  was,  under  all  the  circumstances,  engaged  at  the  time  in 
interstate  commerce.  This  was  on  the  principle,  stated  by  Mr.  Justice 
Lamar  in  the  Carr  Case,  that  railroad  employes  frequently  pass  on 
the  same  day  from  intra  to  inter  state  commerce  and  vice  versa  under 
circumstances  under  which  it  is  difficult  to  draw  the  line.  We  do  not 
think  this  applies  to  the  present  case. 

[2,  3]  But  it  is  contended  that,  even  if  the  plaintiff  were  engaged  in 
intrastate  commerce,  the  defendant  is  absolutely  liable  under  the  fed- 
eral Safety  Appliance  Act,  without  regard  to  any  question  of  negli- 
gence, because  the  car  was  not  equipped  with  an  efficient  hand  brake 
and  proper  brake  step.  This  act  laid  down  requirements  as  to  rail- 
road equipment  with  which  all  carriers  engage^  in  interstate  commerce 
must  comply  under  the  penalty  of  $100  for  each  and  every  violation. 
Of  course,  one  of  the  class  intended  to  be  protected  by  the  act  injured 
by  the  failure  of  a  carrier  to  comply  with  it  is  entitled  to  recover  dam- 
ages (Texas  &  Pacific  Railway  Co.  v.  Rigsby,  241  U.  S.  33,  36  Sup. 
Ct.  482,  60  L.  Ed.  874),  but  not  under  the  federal  Employers'  Liability 
Act,  unless  he  were  at  the  time  engaged  in  interstate  commerce,  which 
this  plaintiff  was  not. 

The  plaintiff's  employment  and  injury  both  took  place  in  the  state 
of  New  Jersey.  His  theory  is  that  for  injuries  resulting  from  a  vio- 
lation of  this  act  he  may  recover  damages  in  a  common-law  action 
brought  wherever  he  can  serve  the  defendant.  But  master  and  serv- 
ant together  constitute  a  relation  or  status,  which  involves  many  mu- 
tual rights  and  duties  not  expressed  in  the  specific  contract  of  employ- 
ment. That  contract  fixes,  among  other  things,  the  kind,  place,  and 
time  of  employment,  and  the  compensation.  The  definition  and  ex- 
tent of  the  relation  itself  are  fixed  by  the  law  of  the  state  where  it  was 
established,  but  Congress -has  written  into  it,  in  the  case  of  railroad 
companies  and  their  employes,  this  additional  feature  on  which  the 
plaintiff  relies.  The  state  of  New  Jersey  has  defined  the  rights  and 
duties  of  the  relation  of  master  and  servant  by  the  Workmen's  Com- 
pensation Act  (chapter  95,  Laws  1911,  as  amended  by  chapter  174, 
Laws  .1913),  which  we  regard  as  excluding  all  other  jurisdictions. 
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Section  II  regulates  elective  compensation  without  regard  to  the  neg- 
ligence of  the  employer,  and  subsection  9  provides  that  every  contract 
of  hiring  shall  be  presumed  to  have  been  made  with  reference  to  sec- 
tion II  unless  there  be  an  express  statement  in  writing  as  a  part  of 
the  contract  or  by  either  party  to  the  other  prior  to  any  accident  that 
it  is  not  intended  to  apply.  So  also  either  party  may  terminate  the  ap- 
plication of  section  II  by  giving  60  days'  notice  in  writing  to  the  other 
before  any  accident. 

The  answer  sets  up  this  act  as  a  defense,  and  alleges  that  there  was 
no  provision  in  the  contract  that  section  II  should  not  apply,  and  that 
the  plaintiff  had  given  no  such  notice  to  the  defendant  before  the  ac- 
cident ;  wherefore  he  could  not  maintain  the  action.  At  the  trial  the 
defendant  offered  to  prove  these  allegations,  but  the  court  refused  to 
permit  it,  and  the  defendant  excepted.  We  think  this  was  error.  The 
New  Jersey  act  creates  a  system  to  be  enforced  by  the  court  of  com- 
mon pleas  of  the  county  of  New  Jersey  which  would  have  jurisdiction 
in  a  civil  case.  The  employe  is  required  to  give  notice  of  the  injury 
to  the  employer  within  a  fixed  time.  The  compensation  to  be  paid  for 
the  loss  of  a  leg  or  of  a  hand  is  a  fixed  proportion  of  the  employe's 
daily  wages  for  a  fixed  number  of  weeks,  and  this  compensation  may  be 
commuted  by  the  court  of  common  pleas  into  one  or  more  lump  sums. 
That  court  is  also  to  settle,  at  the  request  of  either  of  the  parties,  any 
dispute  about  compensation.  For  these  reasons  we  are  of  the  opin- 
ion that  the  plaintiff  cannot  maintain  this  action  in  the  EHstrict  Court 
for  the  Southern  District  of  New  York.  Ther^  are  some  decisions  of 
the  courts  of  New  York  to  a  similar  effect.  Albanese  v.  Stewart,  78 
Misc.  Rep.  581,  138  N.  Y.  Supp.  942;  Lehmann  v.  Ramo  Films, 
Inc.,  92  Mi?c.  Rep.  418,  155  N.  Y.  Supp.  1032;  McCarthy  v.  Mc- 
Allister Steamboat  Co.,  94  Misc.  Rep.  692,  158  N.  Y.  Supp.  563; 
Verdicchio  v.  McNab,  178  App.  Div.  48,  164  N.  Y.  Supp.  290. 

The  judgment  is  reversed. 


JELKE  V.  UNITED  STATES  and  eight  other  cases, 

(Circiiit  Court  of  Appeals,  Seventh  drcuit      March,  2,  19ia    Behearing 
Denied  December  10,  1918.) 

Nos.  2168,  2170-2176,  2220. 

1.  Conspiracy  ^=>43(10) — ^Indictmicnt — Sufficiency, 

An  indictment  for  conspiracy  to  defraud  the  United  States  of  the  spe- 
cial tax  of  10  cents  per  pound,  imposed  on  manufacturers  of  colored  oleo- 
margarine, considered,  and  Jield  sufficient. 

2.  Indictment  and  Infor^lation  ^=»55 — Rtjles  of  Construction. 

By  modern  decisions  the  rules  governing  criminal  pleadings  have  be- 
come less  technical  and  more  practical,  but  no  less  protective  to  the  &o 
cused. 

3.  Indictment    and    Information    <@=>110(4)— Sufficienoy— Ohabginq    Of- 

fense IN  Language  of  Statute. 

An  indictment  is  sufficient  which  charges  a  statutory  crime  substan- 
tially in  the  words  of  the  statute,  except  in  cases  where  other  prece- 

^=s9For  ot\ier  cases  see  same  topic  &  KBY-NUM^ER  in  all  Key-Numbered  Digests  ft  Indexes 
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dents  have  been  firmly  established  in  analogous  offenses  at  common  law, 
or  where  such  a  charge  would  not  fairly  inform  the  accused  of  the  nature 
of  the  charge  against  him. 

4.  Indictbcent   and   Information    «=»110(10) — Statutoet   Language — CJon- 

SPIBACY. 

An  indictment  for  conspiracy  under  Criminal  Code,  S  37  (Comp.  St.  § 
10201),  is  sufficient  if  it  follows  the  language  of  the  statute  and  contains 
a  sufficient  statement  of  an  /)vert  act,  except  when  the  object  of  the  con- 
spiracy is  in  itself  lawful,  where  the  means  must  be  set  forth  with  such 
particularity  as  to  disclose  their  illegality  and  the  criminal  intent,  and 
except  also  where  the  conspiracy  is  to  defraud  the  government  in  such 
manner  that  a  detailed  statement  of  the  means  and  time  and  place  is  nec- 
essary to  fairly  inform  defendant  of  the  character  of  the  offense. 

5.  CONSPIBACY  €=5>43(6) — ^InDICTHENT — SiXFFICIBNCY. 

A  crime  whldi  is  the  object  of  a  conspiracy  need  not  be  described 
with  the  same  particularity  in  an  indictment  for  the  conspiracy  as  in  an 
indictment  for  such  crime  Itself. 
0.  Indictment  and   Infokmation   ^=»111(1) — I ndioticent— Negativing   £x- 
CKPTiONS  IN  Statute. 

An  indictment  for  conspiracy  to  violate  a  statute  need  not  negative  an 
exception  created  by  a  proviso  in  the  statute. 

7.  CoNBPi&ACT  ^=>47 — Criminal  Prosecution — Evidence. 

In  conspiracy  cases  the  proof  must,  from  the  nature  of  the  charge,  con- 
sist largely  of  circumstantial  evidence,  and  the  conspiracy  may  be  es- 
tablished by  inferences  to  be  f^drly  drawn  from  the  facts  proved. 

8.  Criminal  Law  ^=»829(1) — Trial— Instructions. 

The  refusal  of  requested  instructions,  although  stating  correct  propo- 
sitions, is  not  reversible  error,  where  the  charge  given  fairly  and  cor- 
rectly presents  the  issuea  / 

9.  Criminal  Law  «=»822(12)— Instructions  as  a  Whole. 

Instructions  relating  to  testimony  of  accomplices,  viewed  in  the  light  of 
the  entire  charge,  held  to  contain  no  reversible  error. 

10.  Criminal  Law  «=»371(1,  12)— Other  Acts— Motive— ^Intent. 

In  a  prosecution  for  conspiracy  to  violate  a  statute,  it  was  within  tne 
discretion  of  the  court  to  admit  evidence  of  acts  by  defendants  prior  to 
the  taking  effect  of  the  particular  statute  to  ^ow  motive  and  intent, 
where  they  were  closely  connected  with  and  were  similar  to  subsequent 
acts,  and  where  a  similar  statute  was  then  in  force. 

11.  Criminal  Law  ^=»371(1) — Other  Acts — Evidence  of  Intent. 

In  a  prosecution  for  conspiracy  to  defraud  the  government  of  taxes 
on  oleomargarine,  a  state  statute  prohibiting  the  sale  of  colored  oleo- 
margarine held  admissible  as  throwing  light  on  defendants'  intent,  in 
connection  with  evidence  that  defendants  sold  to  certain  retailers  incon- 
siderable quantities  of  colored  oleomargarine,  and  further  evidence  tend- 
ing to  show  that  they  subsequently  sold  to  the  same  purchasers  large 
quantities  of  uncolored,  which  the  purchasers  colored  and  used  to  refill 
the  original  higher  tax  stamped  packages. 

12.  Witnesses  ^=»267 — Cross-examination — Discretion. 

The  extent  to  which  cross-examination  of  witnesses  should  be  allowed 
in  a  criminal  case  is  largely  within  the  discretion  of  the  trial  judge. 

13.  Witnesses  ^=»260,  263 — Examination — Calling  Attention  to  Former 
Testimony. 

When  the  court,  in  the  trial  of  a  criminal  case,  is  convinced  that  a 
witness  is  "conveniently  forgetful"  of  matters  to  whidi  he  testified  be- 
fore the  grand  Jury,  the  trial  judge  is  justified  on  his  own  motion  in 
having  the  previous  testimony  read  to  the  witness,  not  in  the  presence 
of  the  jury,  and  again  placing  him  on  the  stand. 

Mack,  Circuit  Judge,  dissenting. 
^=s>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Criminal  prosecution  by  the  United  States  against  John  F.  Jelke, 
Harry  E.  Hitchins,  William  M.  Steele,  Hugh  D.  Cameron,  William 
L.  Lillard,  William  P.  Jackson,  Fred  Rapp,  L,.  B.  Tullis,  Francis  M. 
Lowry,  and  four  others.  From  judgments  of  conviction,  the  defend- 
ants named  separately  bring  error.    Affirmed. 

The  nine  plaintiffs  in  error  and  four  others  were  indicted  by  the  grrand 
jury,  charged  with  the  crime  of  conspiracy  to  defraud  the  United  States  out 
of  the  ten  cents  per  pound  tax  due  by  law  upon  certain  colored  oleomargarine, 
using  means  set  forth  in  the  indictment  and  hereinafter  more  particularly 
described. 

Of  the  thirteen  defendants  jointly  charj^red  with  the  offense,  one,  Philemon 
Berry,  was  never  apprehended;  the  defendant  Harvey  P.  McFarland  was 
acquitted  by  the  jury,  and  the  two  defendants  Abner  D.  Mize  and  O.  S.  Mar- 
tin were  dismissed  upon  order  of  the  court.  The  remaining  defendants  were 
found  guilty  by  the  jury,  and  each  was  sentenced  to  pay  a  heavy  fine.  The 
defendants  Francis  M.  Lowry  and  John  F.  Jelke  were  also  sentenced  to  the 
penitentiary  for  the  terms  of  one  and  two  years  respectively. 

Each  plaintiff  in  error  separately  obtained  a  writ  of  error  to  review  this 
judgment. 

The  indictment  is  as  follows  (the  paragraphing  is  arbitrary,  and  for  con- 
venience sake  follows. the  copy  as  it  appears  in  the  brief  of  plaintiffs  in 
error): 
-,    .,  „  "The  Indictment 

1  In  the  District  Oourt  of  the  United  States  of  America  for  the  Northern 

District  of  Illinois,  Eastern  Division. 

Northern  District  of  Illinois,  Eastern  Division— Set 

The  grand  jurors  for  the  United  States  of  America  impaneled  and 
sworn  in  the  District  CJourt  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  and  inquiring  in  and  for  the  Eastern  Division  of  said 
Northern  District,  upon  their  oath  present  that, 

2  upout  the  first  day  of  January,  in  the  year  nineteen  hundred  and  three, 
and  continuously  firom  that  day  to  the  date  of  the  return  of  this  indict- 
ment into  open  court,  and  therefore  continuously  from  the  first  day  of 
August,  in  the  year  nineteen  hundred  and  eight,  to  the  first  day  of  July, 
in  the  year  nineteen  hundred  and  eleven, 

3  one  John  F.  Jelke,  one  Francis  M.  Lowry,  one  Abner  D.  Mize,  one  Phile- 
mon Berry,  one  Harry  E.  Hitchins,  one  William  M.  Steele,  one  Harvey  P. 
McFarland,  one  Hugh  D.  Cameron,  one  WUliam  L.  Lillard,.  one  William 
P.  Jackson,  one  Fred  Rapp,  one  L.  B.  Tullis  (whose  Christian  name  is  to 
the  said  grand  jurors  unknown),  and  one  O.  S.  Martin  (whose  Christian 
name  is  to  the  said  grand  jurors  unknown),  each  late  of  the  city  ot 
Chicago, 

4  in  said  Eastern  Division  of  the  Northern  District  of  Illinois,  hereinafter 
in  this  indictment  referred  to  as  the  defendants,  at  the  city  of  Chicago, 
in  the  said  division  and  district, 

5  unlawfully,  willfuUy,  knowingly,  and  feloniously  have  combined,  con- 
spired, confederated  and  agreed  together  to  defraud  the  said  United 
States  of  thQ  tax  by  law  provided  to  become  due  to  the  said  United  States 
of  ten  cents  per  pound  upon  certain  oleomargarine^  artificially  colored 
to  look  like  butter  of  a  shade  of  yellow, 

6  which  the  defendants,  tliroughout  said  period  of  time,  agreed  they 
should  cause  to  be  manufactured,  produced  and  sold,  and  removed  for 
consumption  and  use  from  the  place  of  manufacture, 

7  whidi  oleomargarine  the  defendants  agreed  and  intended  they  would 
cause  to  be  manufactured  by  the  addition  to  and  the  mixing  with  oleo- 
margarine which  was  subject  by  law  to  a  tax  of  one-fourth  of  one  cent 
per  pound,  (commonly  called  white  oleomargarine  or  white  goods),  of 
artificial  coloration  which  would  cause  it  to  look  like  butter  of  a  shade 
of  y.eUow, 
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SeetloB. 

8  and,  as  a  part  of  said  conspiracy,  the  said  defaidaiita  agreed  that  they 
would  cause  divers  Individuals,  to  wit,  William  A.  Dwan,  Benjamin 
Balch,  Henry  F.  Marhoefer,  Charles  B.  Kenyon,  Charles  B.  Zurn,  Anton 
T.  Petersen,  Frank  S.  GoU,  William  A.  Schaefer,  Bdward  Marhoefer, 
Harry  H.  Kendall,  Sherwood  W.  Alger,  Eugene  Salvo,  Fred  Marhoefer, 
and  J.  G.  Paule  (t^ose  Christian  name  is  to  the  said  grand  jurors  un- 
known), and  other  persons  too  numerous  to  be  here  named, 

9  at  divers  times  and  on  divers  days  throughout  said  period  of  time, 

10  to  add  to  and  mix  with  the  said  white  oleomargarine  artificial  coloration 
to  cause  it  to  look  like  butter  of  a  shade  of  yellow, 

11  which  white  oleomargarine  and  which  artificial  coloring  matter  to  cause 
it  to  look  like  butter  of  a  shade  of  yellow, 

12  the  said  defendants  agreed  among  themselves  to  tarnish  and  cause  to  be 
furnished 

13  to  the  said  William  A.  D^'an,  Benjamin  Balch,  Henry  F.  Marhoefer, 
Charles  B.  Kenyon,  Charles  B.  Zurn,  Anton  T.  Peterson,  Frank  S.  GoU, 
William  A  Schaefer,  Edward  Marhoefer,  Harry  H.  Kendall,  Sherwood  W. 
Alger,  Eugene  Salvo,  Fred  Marhoefer,  and  J.  G.  Paule  (whose  Christian 
name  is  to  the  said  grand  Jurors  unknown),  and  other  persons  too  numer- 
ous to  be  here  named, 

14  and  further  as  a  part  of  said  conspiracy,  the  defendants  agreed  among 
themselves 

15  (a)  to  furnish  to  the  said  individuals  last  above  named  and  referred  to, 
tub  liners  to  be  used  by  the  said  individuals  last  above  named  and  re- 
ferred to  in  packing  in  tubs  the  said  oleomargarine  after  the  addition  of 
artificial  coloration  causing  it  to  look  like  butter  of  a  shade  of  yellow  as 
aforesaid,  and  wrappers  of  paper  to  be  used  by  the  said  individuals  last 
named  and  referred  to  in  packing  in  poimd  packages  and  packages  of 
other  weight  the  said  oleomargarine  after  it  had  been  artificially  colored, 
as  aforesaid, 

16  and  further  as  a  part  of  said  consplracj', 

17  (b)  to  cause  the  said  individuals  last  named  and  referred  to  to  sell  arid 
furnish  for  profit  to  consumers  and  persona  other  than  their  own  families 
and  remove  for  consumption  and  use  from  the  place  where  such  coloring 
matter  was  added  to  and  mixed  with  said  oleomargarine,  the  said  oleo- 
margarine thus  artificially  colored, 

18  without  paying  and  causing  to  be  paid, 

19  and  intending  that  they,  the  defendants,  and  the  said  individuals,  last 
hereinabove  named  and  referred  to,  should  not  pay  to  the  United  States, 
and  intending  that  no  payment  whatever  should  be  made  by  any  person, 
firm  or  corporation  to  the  said  United  States  of,  the  tax,  which  would 
then,  to  wit,  at  the  time  of  such  removal  for  sale  and  for  consumption 
and  use,  as  aforesaid,  become  due  to  the  said  United  States,  to  wit,  the 
tax  of  ten  cents  per  pound,  as  provided  by  law, 

20  and  intending  that  the  said  United  States  should  be  defrauded  out  of 
the  money  by  law  due  the  said  United  States  for  such  tax. 

21  And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  conspiracy  and  in  order  to  effect 
the  object  of  the  same,  the  said  defendants*  on,  to  wit,  the  eleventh  day 
of  October,  in  the  year  nineteen  hundred  and  nine,  at  the  city  of  Chicago, 
in  the  division  and  district  aforesaid,  knowingly,  willfully  and  feloniously 
delivered  and  caused  to  be  delivered  to  the  said  William  A.  Dwan,  a 
large  quantity,  to  wit,  nine  hundred  and  sixty  pounds,  of  white  oleomar- 
garine and  sufficient  coloring  matter  to  color  the  same  to  look  like  butter 
of  a  shade  of  yellow. 

22  (Same  as  section  21  down  to  star),  on,  to  wit,  the  eleventh  day  of  Oc- 
tober, in  the  year  nineteen  hundred  and  nine,  at  the  dty  of  Chicago,  in 
the  division  and  district  aforesaid,  knowingly,  willfully,  and  feloniously 
delivered  and  caused  to  be  delivered  to  the  said  Benjamin  Balch,  a  large 
quantity,  to  wit,  eighty  pounds  of  white  oleomargarine  and  sufllcient 
coloring  matter  to  color  the  same  to  look  like  batter  of  a  shade  of  yellow." 


Digitized  by  LjOOQIC 


268 


255  FEDERAL  RBPOBTEB 


Paragraphs  23  to  38,  inclnslTe,  allege  defendants  at  different  tinges  and  at 

different  places  delivered  large  quantities  of  white  oleomargarine  with  free 

coloring  material  to  divers  persons  named  therein. 

Section. 

39  '*(Same  as  In  section  37  down  to  the  star)  the  said  Harvey  P.  McFar- 
land  (defendant  herein)  on,  to  wit,  the  twenty-sixth  day  of  Augnst,  in 
the  year  nineteen  hundred  and  nine,  at  the  dty  of  Ohicago,  in  the  division 
and  district  aforesaid,  knowingly,  willfully  and  feloniously  did  prepare 
and  cause  to  be  prepared  a  certain  writing  and  ticket  called  a  sales  ticket, 
which  was  of  the  tenor  following,  to  wit: 

John  F.  Jelke  Co.  City  Sales  40  Dat«,  8/26/09.    No.  48H. 

Cblcaeo. 
Bold  to  New  City  Creamery 

4808  Ashland  Ave.    Ch'k'd  by  A.  W. 


Fig.  by... 

906 

0 

flAlftHITIAn    V 

Via 

lAQ 

85 

Original  8218.                                                                  '      '^^ 

Packages 
Oleo. 

Packages             Packages 
Misc.                   Weight 

Pounds 
Misc. 

Pounds 
Oleo. 

Price 

1  tub                      lat  Prise 
10  tubs                    Fancy              60"  ea 
1  crate  5#  Fibre  boxes 
800            60  paper  circles 

60# 
600 

24S 
IB 

8.60 

M 

14.85 

90.00 

4.00 

.50 

109.35 

Paragraphs  40  and  41  are  similar  in  purport  to  paragraph  39  and  charge 
McParland  with  having  prepared  a  sales  ticket  to  the  New  City  Creamery  on 
a  date  different  than  that  set  forth  in  paragraph  39. 

42  "AjQd  so  the  grand  jurors  aforesaid,  upon  th^r  oath  aforesaid,  do  soy 
that  the  said  John  F.  Jelke,  Francis  M.  rx>WTy,  Abner  D.  Mize,  Philemon 
Berry,  Harry  B.  Hltchins,  William  M.  Steele,  Harvey  P.  McFarland, 
Hugh  D.  Cameron,  William  L.  Lillard,  William  P.  Jackson,  Fred  Bapp, 
L.  B.  Tullis.  and  O.  S.  Martin,  in  the  manner  and  form  aforesaid  through- 
out the  period  of  time  from  the  first  day  of  January  in  the  year  nlDe- 
teen  hundred  and  three  to  the  first  day  of  July,  in  the  year  nineteen  hun- 
dred and  eleven,  continuously  have  conspired,  combined,  confederated 
and  agreed  together  to  defraud^tbe  said  United  States  in  the  manner  as 
aforesaid ;  against  the  peace  and  dignity  of  the  said  United  States  and 
contrary  to  the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided." 

Assignments  of  error  numbering  127  for  a  single  plainUff  in  error,  covering 
some  79  pages  of  the  record,  will  be  divided  into  five  heads  and  set  forth  in 
the  fore  part  of  the  statement  of  facts,  in  order  that  it  may  be  better  under- 
stood. 

Plaintiffs  In  error  complain  of  the  ruling  of  the  court :  (a)  In  holding  the 
indictment  sufficient  (b)  In  denying  motion  of  plaintiffs  in  error  to  dismiss 
each  defendant  upon  the  ground  that  the  evidence  was  not  sufficient  to  justify 
a  conviction,  (c)  In  admitting  evidence  against  the  objection  of  the  plain- 
tiffs in  error,  and  in  rejecting  evidence  offered  by  plaintiffs  in  error,  (d)  In 
giving  instructions  to  the  jury  to  which  exceptions  were  taken,  and  in  refus- 
ing instructions  pr(^>osed  by  plaintiffs  in  error,  (e)  In  making  adverse  rulings 
during  the  trial  upon  various  unusual  questions  and  not  covered  by  any  one 
of  the  other  assignments. 

It  is  impossible  to  accurately  and  briefly  picture  the  record  because  of  its 
length.  The  trial  lasted  weeks,  and  testimony  covering  thousands  of  pages 
was  taken.  A  more  detailed  statement  of  the  facts  necessary  to  the  considera- 
tion of  each  question  raised  will  appear  in  the  opinion,  whUe  a  brief  general 
statement  only  is  here  attempted. 
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The  OleoqMirgarine  Act  (Act  Aug.  2,  1886,  c.  840,  24  Stat.  209)  as  amended 
(Ajct  May  9,  1902,  c.  784,  82  Stat  198),  went  into  effect  July  1,  1902,  and  its 
constitutionality  was  sustained  in  the  case  of  McOray  y.  United  States,  195 
U.  S.  27,  24  Sup.  Ct  769,  49  L.  Ed.  78,  1  Ann.  Oas.  561.  Generally  speaking, 
this  act  as  amended  imposed  a  tax  of  ten  cents  per  pound  npon  oleomargarine 
artificially  colored  to  look  like  butter,  and  one-fourth  cent  per  pound  upon 
white  oleomargarine.  Prior  to  the  passage  of  this  act  a  flat  tax  of  two  cents 
a  pound  was  imposed  on  all  oleomargarine,  colored  or  uncolored. 

The  more  important  sections,  so  tar  as  this  case  Is  concerned,  are  here 
quoted : 

''Section  2,  That  for  the  purposes  of  this  act  certain  manufactured  sub-, 
stances,  certain  extracts,  and  certain  mixtures  and  compounds,  induding  such 
mixtures  and  compounds  with  butter,  shall  be  known  and  designated  as 
'oleomargarine,'  namely:  All  substances  hdl^etofore  known  as  oleomargarine, 
oleo,  oleomargarine  oil,  butterine,  lardine,  sulne,  and  neutral;  all  mixtures 
and  compounds  oZ  oleomargarine,  oleo,  oleomargarine  oU,  butterine,  lardine, 
suine,  and  neutral ;  all  lard  extracts  and  tallow  extracts ;  and  all  mixtures 
and  compounds  of  tallow,  beef  fat,  suet,  lard,  lard-oil,  vegetable  oil,  annatto, 
and  other  coloring  matter,  intestinal  fat,  and  offal  fat  made  in  imitation  or 
semblance  of  butter,  or  when  so  made,  calculated  or  intended  to  be  sold  as 
butter  or  for  butter."    CJomp.  St.  |  6216. 

''Section  3.  That  special  taxes  are  imposed  as  follows:  Manufacturers  of 
oleomargarine  shall  x>ey  six  hundred  dollars.  Every  person  who  manufactures 
oleomargarine  for  sale  atiall  be  deemed  a  manufacturer  of  oleomargarine. 

"And  any  person  that  sells,  vends,  or  furnishes  oleomargarine  for  the  use 
and  consumption  of  others,  except  to  his  own  family  table  without  compen* 
sation,  who  shall  add  to  or  mix  with  sadb.  oleomargarine  any  artificial  colora- 
tion that  causes  it  to  look  like  butter  of  any  shade  of  yellow  shall  also  be  held 
to  be  a  manufacturer  of  oleomargarine  within  the  meaning  of  said  Act,  and 
subject  to  the  provisions  thereof. 

"Wholesale  dealers  in  oleomargarine  shall  pay  four  hundred  and  eighty 
dollars.    •    •    • 

"Retail  dealers  in  oleomargarine  shall  pay  forty-eight  dollars.  Every  per- 
son who  sells  oleomargarine  in  less  quantities  than  ten  iK>unds  at  one  time 
shall  be  regarded  as  a  retail  dealer  in  oleomargarina  •  •  •"  Comp.  St 
15077. 

"Section  S.  That  every  manufacturer  of  oleomargarine  shall  file  with  the 
collector  of  internal  revenue  of  the  district  in  which  his  manufactory  is  lo- 
cated such  notices,  inventories,  and  bonds,  shall  keep  such  books  and  render 
such  returns  of  materials  and  products,  shall  put  up  such  signs  and  afiix  such 
number  of  his  factory,  and  conduct  his  business  under  such  surveillance  of 
ofiScers  and  agents  as  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  may,  by  regulation,  require.  But  the 
bond  required  of  such  manufactiu*er  shall  be  with  sureties  satisfactory  to 
the  collector  of  internal  revenue,  and  in  a  penal  sum  of  not  less  than  five 
thousand  dollars;  and  the  sum  of  said  bond  may  be  increased  from  time  to 
tln^,  and  additional  sureties  required  at  the  discretion  of  the  collector,  or  un- 
der instructions  of  the  Commissioner  of  Internal  Revenue." 

"Section  8.  That  upon  oleomargarine  which  shall  be  manufactured  and 
sold,  or  removed  for  consumption  or  use,  there  shall  be  assessed  and  collected 
a  tax  of  ten  cents  per  pound,  to  be  paid  by  the  manufacturer  thereof;  and 
any  fractional  part  of  a  pound  in  a  package  shall  be  taxed  as  a  pound:  Pro- 
vided, when  oleomargarine  is  free  from  artificial  coloration  that  causes  it  to 
look  like  butter  of  any  shade  of  yellow  aaid  tax  shall  be  one-fourth  of  one 
cent  per  pound.  The  tax  levied  by  this  section  shall  be  represented  by  coupon 
stamps;  and  the  provisions  of  existing  laws  governing  the  engraving,  issue, 
sale,  accountability,  efiTacement,  and  destruction  of  stamps  relating  to  tobacco 
and  snuff,  as  far  as  applicable,  are  hereby  made  to  apply  to  stamps  provided 
for  by  this  section."    Comp.  St.  |  6217. 

"Section  16.  That  oleomargarine  may  be  removed  from  the  place  of  manu- 
facture for  export  to  a  foreign  country  without  payment  of  tax  or  aftixing 
stamps  thereto,  under  such  regulations  and  the  filing  of  such  bonds  and 
other  security  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
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of  the  Secretary  of  the  Treasury,  may  prescribe.  Erery  person  who  shall 
export  oleomargarine  shall  brand  upon  every  tiib^  firkin,  or  other  package  con- 
taining such  article  the  word  'Oleomargarine,'  In  plain  Roman  letters  not  less 
than  one-half  inch  square."    Comp.  St  S  6228. 

"Section  20.  That  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  make  all  needful  regulations  for  the 
carrying  into  effect  of  this  act."    Comp.  St.  S  6232. 

In  1897  the  state  of  Illinois  passed  a  statute  (l/aws  1887,  p.  3)  prohibiting  the 
manufacture  of  colored  oleomargarine  in  Illinois,  and  in  the  course  of  this 
trial  this  statute  was,  against  the  ol)jectlon  of  the  plaintiffs  in  error,  read  in 
evidence.    Two  of  the  important  sections  of  this  state  law  read  as  follows: 

"Section  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois,  represented 
in  the  General  Assembly,  that  for  the  purpose  of  this  act,  every  article,  8ul>- 
stitute  or  compound,  other  than  flhat]  whidi  is  produced  from  pure  milk  or 
cream  therefrom,  made  in  the  semblance  of  butter  and  deHffned  to  be  u$ed  at 
a  8uh8titute  for  butter  made  from  pure  milk  or  its  cream,  is  hereby  declared 
to  be  Imitation  butter:  Provided,  that  the  use  of  salt  and  harmless  coloring 
matter  for  coloring  the  product  of  pure  milk  or  cream  shall  not  be  construed 
to  render  such  product  an  imitation. 

"Section  2.  No  person  shall  coat,  powder  or  color  with  annatto,  or  any 
coloring  matter  whatever,  any  substance  designed  as  a  substitute  for  butter, 
whereby  sue*  substitute  or  product  so  colored  or  compounded  shall,  be  made 
to  resemble  butter,  the  product  of  the  dairy." 

The  John  F.  Jelke  Company  was  organized  as  an  Illinois  corporation  in 
1889,  the  stockholders  being  George  P.  Braun,  John  F.  Jelke,  and  L.  V.  Fitts ; 
they  were  also  directors  and  officers.  The  corporate  name  of  the  company  at 
this  time  was  Braun  &  E^tts  Company,  and  it  succeeded  to  the  business  and 
purchased  the  assets  of  Braun  &  Fitts,  a  partnership.  John  F.  Jelke  In- 
creased his  holdings  in  the  company,  and  plaintiff  in  error  F.  M.  Lowry  be- 
came its  secretary  im  1902,  and  continued  in  that  position  thereafter,  and  was 
so  acting  at  the  time  of  the  triaL  The  change  in  name  of  the  corporation 
occurred  in  1907. 

The  George  P.  Braun  Company  is  an  Illinois  corporation,  and  was  organized 
December  5,  1904.  In  1908  John  F.  Jelke  became  the  owner  of  a  large  share 
of  stock  of  this  corporation,  and  shortiy  thereafter  the  directors  were  Ferdi- 
nand F.  Jelke,  F.  M.  Lowry,  John  F.  Jelke,  Jr.,  William  M.  Steele,  and  John 
F.  Jelke.  The  record  shows  that  both  of  thes^  companies  transacted  a  very 
large  business,  and  that  their  principal  pla^  of  business  was  at  Chicago,  IlL 

Plaintiffs  in  error  were  all  connected  in  some  way  with  one  of  these  two 
companies.  John  F.  Jelke  was  secretary-treasurer  and  director  of  the  Braun 
ft  Fitts  Company,  later  general  manager,  and  still  later  president  and  practi- 
cally the  sole  owner  of  the  stock.  His  relations  to  the  company  were  the  same 
after  it  changed  its  name  to  the  Jc^n  F.  Jelke  Company.  He  also  was  the 
owner  of  over  80  per  cent  of  the  stock  of  George  P.  Braun  Company  and  was 
director  thereof;  his  son  being  president.  Francis  M.  Lowry  was  secretary 
of  'the  Braun  ft  Fitts  Company,  later  known  as  tlie  John  F.  Jelke  Company, 
and  was  secretary  and  director  and  stockholder  of  George  P.  Braun  Company. 
Prior  to  his  official  connection  with  the  Braun  &  Fitts  Company,  he  was  credit 
man  and  assistant  manager  of  the  company.  Plaintiff  in  error  William  M. 
Steele  was  office  and  sales  manager  of  John  F.  Jelke  Company  from  1906  to 
the  time  of  the  indictment,  and  was  director  and  stockholder  in  George  P. 
Braun  Company.  WHlliam  P.  Jackson,  was  manager  of  George  P.  Braun  Com- 
pany from  May  11,  1898,  to  June  30,  1911.  Harry  B3.  Hitchins  was  salesman 
for  Braun  ft  Fitts  Company,  later  known  as  tiie  John  F.  Jelke  Company,  fromi 
May,  1902,  to  1910.  Hugh  D.  Cameron,  was  a  former  Internal  revenue  officer, 
and  then  became  salesman  for  Braun  &  Fitts  Cbmpany,  and  remained  in 
that  capacity  from  1905  to  19ia  William  L.  Lillard  was  salesman  for  the 
John  F.  Jelke  Company  from  1907  to  1909.  L.  B.  Tullis  was  salesman  for 
Braun  &  Fitts  Company  for  about  nine  years.  Fred  Rapp  was  salesman  for 
George  P.  Braun  Company  from  1907  to  1911. 

Abner  D.  Mize  became  a  salesman  for  Braun  &  Fitts  in  1900,  and  left  that 
employment  in  1906.  O.  S.  Martin,  a  former  internal  revenue  agent,  became 
a  salesman  for  the  Braun  ft  Fitts  Company  in  1901,  later  taking  charge  of  the 
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l*Iew  Tork  braach  of  that  compaoy.  Both  Martin  and  Mlze  w^re  discharged 
by  the  court  on  the  ground  that  the  statute  of  limitations  had  run  against  the 
offense  so  far  as  they  were  concerned.  Philemon  Berry,  a  former  Internal 
revenue  collector,  was  for  several  years  a  salesman  for  the  John  F.  Jelke 
Company,  but  he  was  never  apprehended.  Harvey  P.  McFarland  was  assistant 
and  later  chief  shipping  derk  for  Braun  k  Fitta  Company,  serving  in  that 
capacity  from  1900  to  the  date  of  the  Indictment  He  was  found  not  guilty 
by  the  jury. 

To  establish  its  charge  of  conspiracy,  the  government  attempted  to  show, 
and  dalms  the  evidence  clearly  established,  a  motive  on  the  part  of  the  plain- 
tiffs  in  error  to  commit  the  crime  set  forth  in  the  indictment  It  is  claimed 
that  this  motive  was  established  by  showing:  (a)  That  all  of  the  plaintiffs 
in  error  were  Interested  in  Increasing  the  sales  of  oleomargarine  produced  by 
the  factories  of  the  Jelke  companies.  All  of  the  plaintiffs  in  error  were  either 
Interested  as  stockholders  or  were  salesmen  who  received  comn^issions  on  sales 
made,  (b)  The  testimony  sho^v  that  in  1902,  when  the  amended  Oleomarga- 
rine Act  went  into  force,  there  was  no  developed  business  In  uncolored  oleo- 
margarine; that  the  factories  engaged  in  manufacturing  this  product  had  pre* 
vlously  turned  out  colored  oleomargarine;  that  the  consuming  public  was 
not  at  this  time  disposed  to  purchase  the  uncolored  product  (c)  That  at  cer- 
tain seasons  of  the  year,  when  the  price  of  butter  was  at  its  lowest,  it  was 
Impossible  to  manufacture  oleomargarine  and  sell  it  in  competition  with  butter 
and  at  the  same  time  pay  a  ten  cents  per  pound  tax.  In  other  words,  colored 
oleomargarine  could  not  compete  in  the  market  with  butter  in  the  summer 
time  and  pay  a  ten  cent  per  pound  tax. 

Having  established  the  motive,  the  government  produced  evidence  tending 
to  show  a  systematic  and  purposeful  co-operation  among  the  plaintiffs  in  er- 
ror, as  well  as  a  common  plan  and  very  similar  means,  to  get  the  colored 
oleomargarine  produced  by  the  Jelke  factories  upon  the  market  without  the 
payment  of  the  tax  of  ten  cents  per  pound  thereon. 

This  proof  came  from  the  lips  of  many  witnesses,  th]e  majority  of  whom 
-were  at  one  time  or  another  engaged  in  selling  colored  oleomargarine  to  con- 
sumers^ in  violation  of  the  law.  It  is  claimed  that  the  evidence  establishes  a 
well-defined  plan  on  the  part  of  the  plaintiffs  in  error  to  develop  the  business 
which  was  f*o  uniformly  followed  as  to  Indicate  it  was  preconcerted,  and  con- 
sisted of  salesmen  of  the^  Jelke  Company  (one  or  more  of  the  plaintiffs  in  er- 
ror) approaching  a  retail  merchant  engaged  In  handling  butter  and  similar 
products  and  proposing  to  him  that  he  buy  uncolored  oleomargarine  from  the 
factory  and  engage  In  what  was  generally  known,  and  throughout  the  tes- 
timony was  described,  as  "moonshinlng* — that  is,  coloring  oleomargarine 
without  paying  the  ten  cents  per  pound  tax  thereon. 

The  government  further  claims  that  the  testimony  showed  the  plaintiffs  in 
error,  as  well  as  the  John  F.  Jelke  Company  and  George  P.  Braun  Company, 
participated  actively  in  carrying  out  the  conspiracy  and  provided  the  meant 
by  which  the  object  of  sudi  conspiracy  mlgl^t  be  attained.  These  means, 
among  others,  were:  (1)  The  free  distribution  of  coloring  matter  in  bottles 
and  cans  to  all  purchasers  of  white  oleomargarina  (2)  The  free  ^Istribu^ 
tion  of  tub  liners  and  top  and  bottom  circles  with  the  sale  of  white  oleomar- 
garine. (3)  The  delivery  of  white  oleomargarine' in  soft  and  pliable  condi- 
'tion,  making  it  possible  for  the  "moonshiner"  to  more  readily  color  his  pur- 
chase. At  the  same  time  the  colored  oleomargarine  was  delivered  in  a  hard 
state.  (4)  The  delivery  of  white  oleomargarine  in  tubs  containing  two  pounds 
less  than  the  tubs  ordinarily  carried.  This  permitted  coloring  matter  to  be 
mixed  with  the  white  oleomargarine  and  the  weight  would  then  correspond 
to  the  usual  weight,  thereby  more  effectually  preventing  detection.  (5)  The 
uncanceled  stamps  on  tubs  containing  colored  oleomargarine  were  bq  protected 
as  to  permit  the  "moonshiner"  to  fill  and  refill  the  same  tub  and  prevent  detec- 
tion In  case  a  government  inspector  appeared.  (6)  The  Jelke  companies  made 
false  reports  to  the  government  as  to  the  names  of  the  actual  purchasers  of 
white  oleomargarine  and  the  amoimts  thus  purchased.  The  names  of 
bakeries,  not  requiring  a  government  license,  were  given  as  large  purchasers, 
when  in  fact  no  purchases  by  such  bakeries  were  made.  This,  It  is  claimed^ 
was  to  prevtfit  the  government  from  tracing  the  output  or  successfully  prose- 
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cnUng  the  "moonshiner/*  (7)  •'Moonshiners,"  arrested  for  violation  of  the 
law,  were  provided  with  bondsmen,  l^ai  counsel,  and  were  assisted  in  other 
ways.  (8)  Delivery  of  oleomargarine  In  cheese  boxes  in  place  of  oleomai^ar- 
ine  tubs;  the  delivery  of  goods  in  wagons  bearing  no  name;  the  transfer  of 
goods  en  ronte  from  factory  wagons  to  other  wagons;  warning  sent  the 
'•moonshiner"  of  prospective  visits  from  revenue  agents;  detailed  instruc- 
tions and  advice  to  men  known  to  be  aigaged  in  the  *'moonshinIng"  business 
as  to  the  best  methods  and  means  of  coloring  white  oleomargarine. 

The  government  contends  that  these  various  means  were  adopted  by  the 
plaintiffs  in  error,  and  were  used  by  them  singly  and  sometimes  Jointly,  very 
generally  for  several  years.  It  is  claimed  that  each  and  every  one  of  the  plain- 
tiffs in  error  i)articipated,  not  once,  but  many  times,  in  accomplishing  the 
end  of  the  alleged  conspiracy  by  the  means  indicated,  and  the  statements  made 
by  the  various  oo-conspirators  to  the  "moonshiners"  who  testified  in  the  case 
established  the  preconcerted  common  plan,  means  and  purpose  as  related 
above.  ♦ 

The  government  further  contends  that  the  evidence  showed  that  the  officers 
of  the  Jelke  companies  called  the  salesmen  together  regularly  (it  is  claimed  on 
Saturday  afternoons)  where  the  plan  of  extending  the  business  was  discussed ; 
that  such  plan  called  for  a  constantly  increasing  number  of  customers 
through  the  means  heretofore  set  forth,  and  the  salesmen  were  instructed  to 
advance,  if  necessary,  the  difference  between  the  retailer's  license  fee  for 
selling  colored  oleomargarine  over  the  license  fee  charged  for  selling  uncolored 
oleomargarine. 

None  of  the  plaintiffs  in  error  testified  upon  the  trial  in  their  own  behalf 
either  to  dispute  the  statements  made  or  to  explain  those  susceptible  of  two 
inferences.  On  behalf  of  the  plaintiffs  in  error,  however,  it  is  contended  Oiat 
each  and  every  one  of  the  so-called  means  or  acts  Involving  one  or  more  of 
such  plaintiffs  in  error,  is  explainable  on  the  theory  of  the  innocence  of  tne 
plaintiffs  in  error  pf  the  crime  charged.  The  government  conceded  that 
Braun  &  Fitts,  the  John  F.  Jelke  Company,  and  the  George  P.  Braun  Com- 
pany had  at  all  times  paid  license  fees  as  manufacturers  and  the  ten  cent 
and  one-quarter  cent  per  pound  on  all  oleomargarine  manufactured  and  sold 
by  them,  and  that  all  the  goods  purchased  by  the  "moonshiners"  from  BXkctk 
companies  were  tax  paid  according  to  law,  and  had  been  purchased  and  paid 
for  at  the  time  the  "moonshiners"  colored  the  ole<»margarine.  Plaintiffs  in 
error  showed  that  the  furnishing  of  free  coloring  fluid  to  retailers  was  noft 
illegal,  but  was  in  fact  sanctioned  by  the  rulings  of  the  Commissioner  of  In- 
ternal Revenue. 

The  plaintiffs  in  error  assailed  fhe  credibility  of  the  government  witnesses 
and  showed  that  many  of  them  had  been  retail  dealers  who  had  colored  oleo- 
margarine and  sold  it  In  violation  of  the  law.  It  appeared  from  the  testi- 
mony that  many  of  the  government  witnesses  had  been  granted  Immunity, 
others  had  pleaded  guilty  and  were  awaiting  sentence,  while  still  others 
were  serving  their  time  in  the  penitentiary.  Such  further  statement  of  the 
facts  as  may  be  pertinent  to  the  questions  considered  will  appear  In  the 
opinion. 

John  Barton  Payne  and  William  S.  Forrest,  both  of  Chicago,  111.,, 
for  plaintiffs  in  error. 

Charles  F.  Clyne  and  Henry  W.  Freeman,  both  of  Chicago,  HI.,  for 
defendant  in  error. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 

EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
Is  the  indictment  sufficient? 

Plaintiffs  in  error  appropriately  and  timely  raised  this  question,  and 
now  claim  that  the  "allegations  set  forth  in  the  indictment  do  not  con- 
stitute a  conspiracy  to  defraud  the  United  States.'*  The  indictment  is 
assailed: 
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(A)  Because  of  the  defects  in  the  allegations  wherein  it  is  sought  to 
describe  the  conspiracy,  and 

(B)  Because  of  the  defects  in  the  allegations  wherein  it  is  sought  to 
describe  acts  which  are  therein  alleged  to  have  been  done  to  effect  the 
object  of  the  conspiracy. 

[1]  Contending  that  the  specific  allegations  following  the  general 
charge  of  conspiracy  in  paragrajJi  5  of  the  indictme«it,  limit  and  con- 
trol the  general  allegations  therein  found,  it  is  claimed  the  indictment 
is  insufficient  in  so  far  as  it  attempts  to  charge  the  conspiracy  for 
the  following  reasons:  (a)  Because  not  one  of  the  defendants  is  al- 
leged to  be  a  manufacturer  of  oleomargarine  as  defined  by  section  3 
of  the  act.  (b)  Because  not  one  of  the  individuals  named  or  unnamed- 
therein  was  capable  of  defrauding  or  had  the  power  to  defraud  the 
United  States  out  of  the  tax  of  ten  cents  per  pound,  (c)  Because 
the  indictment  lacks  an  allegation  showing  that  the  tax  mentioned  in 
section  19  of  the  indictment  was  the  tax  to  become  due  upon  the  oleo- 
margarine thus  artificially  colored,  or,  if  this  be  not  accepted,  it  does 
not  appear  but  what  the  divers  persons  and  individuals  referred  to  in 
section  17  did  not  intend  to  pay  the  tax.  ,(d)  Because  the  series  of 
these  successive  acts  do  not  show  the  defendants  agreed  among  them- 
selves to  cause  the  individuals  to  do  the  things  named  in  the  indictment 
at  a  certain  place  or  certain  places  within  the  territory  of  the  United 
States,  (e)  Because  the  indictment  does  not  allege  the  period  of 
time  through  which  or  the  times  which  the  said  oleomargarine  thus 
artificially  colored  was^  to  be  sold  by  the  divers  individuals,  (f)  Be- 
cause of  the  uncertainty  as  to  the  meaning  of  the  verb  "to  cause,"  it 
having  been  used  with  differait  meanings  in  the  same  indictment ;  like- 
wise because  of  the  uncertainty  of  the  verb  "to  furnish,"  and  because 
of  the  uncertainty  as  to  whether  the  profit  accruing  from  the  sale  of 
artificially  colored  oleomargarine  was  to  be  for  the  profit  of  the  de- 
fendants or  of  the  divers  individuals,  and  because  of  the  uncertainty 
arising  out  of  the  omission  of  the  words  "the  defendants"  or  the  words 
"said  individuals"  in  section  18  of  the  indictment,  and  because  from 
all  of  the  averments  it  is  uncertain  what  is  described  in  section  5  of  the 
indictment  as  "certain  oleomargarine  artificially  colored  to  look  like 
butter  of  the  shade  of  yellow,"  or  what  was  referred  to  in  section  17 
of  the  indictment  as  "said  oleomargarine  thus  artificially  colored." 

(B)  The  sufficiency  of  the  indictment  is  also  attacked  because :  (a) 
No  act  therein  alleged  to  be  "an  act  done  to  effect  the  object  of  the 
conspiracy"  is  shown  to  be  such  an  act  within  the  rule  laid  down  in 
Hyde  v.  United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56  L.  Ed.  1114, 
Ann.  Cas.  1914A,  614.  (b)  Because  it  does  not  appear  that  any  one 
of  such  overt  acts  was  done  after  the  conspiracy  was  formed,  (c) 
Because  the  overt  acts  alleged  to  have  been  committed  in  furtherance 
of  such  conspiracy  were  not  sufficiently  described  or  particularized, 
in  that  they  failed  to  identify  the  particular  places  or  buildings  in  or 
at  which  the  white  oleomargarine  and  the  coloring  matter  were  de- 
livered. 

265  F.— 18 
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The  foregoing  statement  follows  the  order  and  analysis  of  the  learned 
counsel  for  plaintiflfs  in  error.  In  support  of  these  criticisms  of  the 
indictment  under  consideration;  we  have  been  favored  with  a  lengthy 
and  elaborate  brief,  evidencing  much  learning  and  great  industry,  and 

.  containing  a  most  complete  collection  of  decisions  bearing  on  the  im- 
perfections of  indictments  and  the  construction  and  definition  of  words 
and  phrases,  which  in  turn  has  invited  a  discussion  by  the  court,  which, 
if  accepted,  would  result  in  an  opinion  unjustifiable  in  length  and  in- 
volve the  discussion  of  legal  questions  that  are  no  longer  moot.  While 
perhaps  instructive,  we  are  convinced  that  many  of  the  criticisms  made 

^are  hypercritical  and  evidence  scholastic  ingenuity,  but  if  adopted  in 
this  case,  or  applied  to  the  average  indictment,  "would  rightly  bring 
odium  upon  the  administration  of  justice  in  the  minds  of  all  sensible 
people,  whether  learned  in  the  law  or  not." 

[2]  Decisions  that  reject  technical  objections  to  criminal  indictments 
are  not  now  the  exception,  and  an  overwhelming  array  of  authorities 
may  be  found  that  call  for  liberal  construction  of  criminal  pleadings. 
A  few  are  herewith  collected.  Harper  v.  United  States,  170  Fed.  385, 
392,  95  C.  C.  A.  555;  Ex  parte  Pierce  (C.  C.)  155  Fed.  663,  665; 
Peters  v.  United  States,  94  Fed.  127,  131,  36  C.  C.  A.  105;  United 
States  V.  Clark  (C.  C.)  37  Fed.  106,  107,  108;  Rosen  v.  United  States, 
161  U.  S.  29,  16  Sup.  Ct.  434,  480,  40  L.  Ed.  606;  United  States  v. 
Ehrgott  (C.  C.)  182  Fed.  267,  270;  Warren  v.  United  States,  183  Fed. 
718,  721,  106  C.  C.  A.  156,  33  L.  R.  A.  (N.  S.)  800;  Alkon  v.  United 
States,  163  Fed.  810,  812,  90  C.  C.  A.  116;  Coffin  v.  United  States, 
156  U.  S.  432,  449,  15  Sup.  Ct.  394,  39  L.  Ed.  481 ;  Ulmer  v.  United 
States,  219  Fed.  641,  134  C.  C.  A.  127. 

The  rule  by  which  the  sufficiency  of  this  indictment  must  be  meas- 
ured is  well  set  forth  in  Harper  v.  United  States,  170  Fed.  385,  392,  95 
C.  C.  A.  555,  562: 

'*The  rules  governing  criminal  pleadings  have  became  less  technical  and 
more  practical,  but  no  less  protective  to  the  accused,  since  the  Supreme  Court 
in  a  series  of  cases  beginning  in  the  year  189a,  notably  Dealy  v.  United  States, 
152  U.  S.  589  [14  Sup.  Ot.  680,  38  L.  Ed.  545] ;  Evans  v.  United  States,  153  U. 
S.  5S4  [14  Sup.  Ct.  934,  38  L.  Ed.  830] ;  Dunbar  v.  United  States*  156  U.  S.  185 
[15  Sup.  Ct  325,  39  L.  Ed.  390] ;  Cochran  f&  Sayre  v.  United  States,  157  U.  S. 
286  [15  Sup.  Ct  628.  39  L.  Ed.  704] ;  and  Rosen  v.  United  States,  161  U.  S. 
29  [16  Sup.  Ct.  434,  480,  40  L.  Ed.  606]— has  under  various  circumstances  de- 
clared that  allegations  in  an  indictment  are  sufficient  if  their  meaning  is  'dear 
to  the  common  understanding*;  that  *no  impracticable  standards  of  particu- 
larity should  be  set  up';  that  'few  indictments  under  the  national  banking 
law  are  so  skillfully  drawn  as  to  be  beyond  the  hypercriticism  of  astute 
rounser ;  and  that  'the  entire  iudictment  is  to  be*  considered  in  determining 
whether  the  offense  is  fairly  stated.'  The  liberal  tendency  of  the  doctrine 
so  announced  has  been  followed  by  this  court  in  Clement  v.  United  States,  149 
Fed.  305  [79  0.  C  A.  243],  Rinker  v.  United  States.  151  Fed.  755  [81  C.  C.  A. 
379],  Steams  v.-  United  States,  152  Fed.  900  [82  O.  C.  A.  48],  and  Morris  v. 
United  States,  161  Fted.  672  [88  C.  C.  A.  532]." 

Section  37  of  the  Criminal  Code,  formerly  section  5440,  R.  S.,  and 
now  section  10201,  U.  S.  Comp.  St.  1916,  reads  as  follows: 

"If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any 
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purpose,  and  <me  or  more  of  socb  parties  do  any  act  to  effect  the  object  of  tbe 
conspiracy,  each  of  the  parties  to  such  con^iracy  shall  be  fined  not  more 
than  ten  thousand  dollars,  or  imprisoned  not  more  than  two  years,  or  both." 

The  sufficiency  of  the  allegations  appearing  in  indictments  attempt- 
ing to  charge  a  violation  of  this  section  has  been  challenged  in  the 
federal  courts  in  so  many  cases  that  it  is  unnecessary  to  search  else- 
where for  precedents.  The  following  leading  cases  throw  much  light 
upon  the*  questions  here  under  consideration,  and  an  examination  of 
them  leads  to  the  deduction  of  several  general  rules  that  go  far  to- 
ward solving  the  objections  made  by  the  plaintiif s  in  error :  See  United 
States  V.  Moore  (C.  C.)  173  Fed.  122;  Williamson  v.  United  States, 
207  U.  S.  425,  28  Sup.  Ct  163,  52  L.  Ed.  278 ;  Dealy  v.  United  States, 
152  U.  S.  539,  14  Sup.  Ct.  680,  38  L.  Ed.  545 ;  United  States  v.  Keitel, 
211  U.  S.  370, 29  Sup.  Ct,  123,  53  L.  Ed.  230;  United  States  v.  Rabino- 
wich,  238  U.  S.  78,  35  Sup.  Ct.  682,  59  L.  Ed.  1211 ;  United  States  v. 
Hirsch,  100  U.  S.  33,  25  U  Ed.  539;  Curley  v.  United  States,  130 
Fed.  1,  64  C.  C.  A.  369;  United  States  v.  Gooding,  12  Wheat.  460,  6 
L.  Ed.  693;  Rosen  v.  United  States,  161  U.  S.  29,  16  Sup.  Ct.  434, 
480,  40  L.  Ed.  606;  Pettibone  v.  United  States,  148  U.  S.  198,  13  Sup. 
Ct.  542,  37  L.  Ed,  419;  Perrin  v.  United  States,  169  Fed.  17,  94  C. 
C.  A.  385 ;  Dunbar  v.  United  States,  156  U.  S.  195,  15  Sup.  Q.  325,  39 
U  Ed.  390;  United  States  v.  Carll,  105  U.  S.  611,  26  I^.  Ed.  1135; 
United  States  v.  Hess,  124  U.  S.  483,  8  Sup.  Ct.  571,  31  L.  Ed.  516; 
United  States  v.  Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588;  United 
States  V.  Munday  (C.  C.)  186  Fed.  375 ;  United  States  v.  Munday,  222 
U.  S.  175,  32  Sup.  Ct.  53,  56  L.  Ed.  149. 

The  general  conclusions  deducible  from  these  cases  are:  (a)  The 
conspiracy  statute  creates  and  defines  an  independent  crime,  and  an 
offense  against  the  statute  is  committed  when  "two  or  more  persons 
conspire"  either  (a)  "to  commit  any  offense  against  the  United  States," 
or  (b)  "to  defraud  the  United  States  in  any  manner  or  for  any  purpose" 
etc.,  and  (c)  an  overt  act  by  one  of  the  conspirators  follows. 

[3]  (b)  An  indictment  is  generally  sufficient  which  charges  a  stat- 
utory crime  substantially  in  the  words  of  the  statute,  except  in  such 
cases  where  other  precedents  have  been  firmly  established  in  analogous 
offenses  at  common  law,  or  where  such  a  charge  would  not  fairly  in- 
form the  accused  of  the  nature  of  the  charge  preferred  against  him. 

[4]  (c)  An  indictment  attempting  to  charge  conspiracy  is  sufficient 
if  it  follows  the  language  of  the  statute  and  contains  a  sufficient  state- 
ment of  an  overt  act  to  effect  the  object  of  the  conspiracy,  excepting 
where  the  object  of  the  conspiracy  is  in  itself  lawful,  and  in  such 
case  the  means  must  be  set  forth  with  such  particularity  as  to  disclose 
their  illegality  and  the  intended  criminal  intent,  and  except  also  those 
cases  where  the  conspiracy  is  to  defraud  the  government  in  a  manner 
that  would  not  permit  of  the  defendants  being  fairly  and  reasonably 
informed  of  the  character  of  the  offense  without  such  detailed  state- 
ment of  the  means  and  the  time  and  place  being  set  forth. 

[5]  (d)  The  antecedent  crime,  if  any,  which  is  the  end  and  object 
of  the  conspiracy,  need  not  be  described  with  the  same  gurticularity  in 
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the  conspiracy  charge  as  in  an  indictment  where  the  crime  itself  and 
not  the  conspiracy  to  commit  it  is  the  offense  charged. 

A  wide  difference  between  opposing  counsel  over  two  propositions 
explains  much  of  the  variance  in  their  contentions. 

(a)  The  government  contends  that  paragraphs  6-20  of  the  indict- 
ment set  forth  the  means  by  which  the  conspiracy  described  in  para- 
graph 5  was  to  be  effected,  while  plaintiffs  in  error  contend  these  sec- 
tions contain  a  more  specific  and  detailed  statement  of  the  cpnspiracy, 
and  therefore  control  and  limit  the  general  charge  of  conspiracy  found 
in  section  5. 

(b)  Plaintiffs  in  error  attack  the  sufficiency  of  the  allegations  in 
paragraphs  6-20,  even  if  the  court  should  conclude  that  they  are  but 
a  statement  of  the  means  which  the  plaintiffs  in  error  adopted  to 
carry  their  conspiracy  into  effect,  and  base  their  attack  upon  the  omis- 
sions heretofore  pointed  out.  The  government,  on  the  other  hand,  con- 
tends that  these  "means"  (paragraphs  6-20),  were  not  necessary  alle- 
gations, but  were  inserted  to  more  fully  apprise  the  plaintiffs  in  error 
of  the  character  of  the  charge  preferred  against  them. 

Construing  the  whole  indictment,  we  are  of  the  opinion  that  such 
allegations  as  appear  in  paragraphs  6-20  set  forth  the  means  by  which 
the  general  conspiracy  was  to  be  effected. 

We  cannot  escape  the  conclusion  that  the  fair  intendment  of  the 
pleading  was  to  set  forth  the  conspiracy  in  paragraph  5,  the  means 
by  whidi  i)  was  to  be  carried  out  appearing  in  paragraphs  6-20.  The 
overt  acts  in  furtherance  thereof  (21  in  number)  appear  in  paragraphs 
21-41. 

The  second  question  is  determined  by  conclusion  (c)  heretofore  set 
forth. 

While  counsel  for  plaintiffs  in  error  strenuously  contend  that  this 
rule  no  longer  prevails  in  the  federal  courts,  we  are  convinced  that 
the  great  weight  of  authority  supports  it. 

In  United  States  v.  Dennee,  Fed.  Cas.  No.  14,948,  Judge  Woods,  in 
overruling  an  indictment,  used  this  language : 

"A  somewbat  careful  oonsideratlon  of  the  authorities  convinces  me  that 
the  better  reason  is  with  those  who  deny  the  necessity  of  setting  out  the 
means  by  which  the  conspiracy  was  to  be  carried  Into  effect  But  it  seeirs 
dear  that  the  statute  upon  which  this  indictment  is  based  was  Intended  to 
relieve  the  pleader  from  any  supposed  necessity  of  setting  out  the  means 
agreed  upon  to  carry  out  the  conspiracy,  by  requiring  him  to  aver  some  act 
done  in  furtherance  of  the  conspiracy,  and  making  such  act  a  necessary  in- 
gredient of  the  offense.  In  the  case  of  Com.  v.  Shedd,  7  Cush.  [Mass.]  514,  the 
court  said,  that  *the  great  difficulty  in  giving  effect  to  the  allegation  of  overt 
acts  in  an  indictment  for  conspiracy  on  a  motion  in  arrest  of  Judgment  for 
insufficiency  of  the  indictment,  is  this,  that  overt  acts  are  merely  alleged  by 
way  of  aggravation  of  the  offense,  and  though  alleged,  they  need  not  be  proved, 
and  the  alleged  conspiracy  might  be  found  by  the  jury  without  proof  of  the 
precise  overt  acts  charged  to  have  been  done  in  pursuance  of  the  conspiracy.' 
That  difficulty  does  not  exist  here,  for  the  overt  act  is  a  part  of  the  offense, 
and  must  be  proved,  as  laid  in  the  indictment.  The  reason  given  in  the  case 
just  quoted  from,  why  the  averment  of  overt  acts  cannot  have  effect  In  the 
indictment  for  conspiracy,  does  not  apply.  In  my  opinion,  therefore,  this 
Indictment  which  avers  the  conspiracy,  and  then  sets  out  the  overt  act  done 
to  curry  it  into  effect,  is  sufficient,  and  it  is  not  necessary  to  aver  the  means 
agreed  on  to  offect  the  consQ;>iracy.    The  averment  of  acts  done  to  effect  ttie 
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object  of  the  conspiracy,  and  which  mnst  be  proyen  to  sustain  the  indictment, 
is  more  than  the  equivalent  of  an  averment  of  means  agreed  on  to  carry  it 
into  effect.    This  objection  to  the  indictment  is  not  well  taken." 

In  United  States  v.  Goldman,  Fed.  Cas.  No.  15,225,  this  language 
appears : 

"1.  With  respect  to  the  statement^  of  the  charge  In  an  indictment  for  con- 
spiracy, it  may  be  observed  that  though  it  is  usual  to  state  the  conspiracy,  and 
then  show  that  in  pursuance  of  it  certain  overt  acts  were  done,  it  is  suth- 
dent  to  state  the  conspiracy  alone.  A^nd  It  is  not  necessary  to  state  the 
means  by  which  the  object  was  to  be  effected,  as  the  conspiracy  may  be  com- 
plete before  the  means  to  be  used  are  taken  into  consideration.    •    ♦    •  " 

In  Bannon  and  Mulkey  v.  United  States,  156  U.  S.  468,  15  Sup. 
Ct.  469,  39  ly.  Ed.  494,  the  nde  is  thus  announced : 

"At  common  law  it  was  ndther  necessary  to  aver  nor  prove  an  overt  act  in 
furtherance  of  the  conspiracy,  and  indictments  therefor  were  of  such  gen- 
eral description  that  it  was  customary  to  require  the  prosecutor  to  furnish 
the  defendant  with  a  particular  of  his  charges.  Bex  v.  Gill,  2  B.  &  Aid.  204 ; 
Rex  V.  Hamilton,  7  Carr.  &  P.  448;  United  States  v.  Walsh,  6  Dillon,  58  [Fed. 
Cas.  No.  16,636].  But  this  general  form  of  indictment  has  not  met  with  the 
approval  of  the  courts  in  this  country,  and  in  most  of  the  states  an 
overt  act  must  be  alleged*  The  statute  In  question  changes  the  common  law 
only  in  requiring  an  overt  act  to  be  alleged  and  proved." 

In  Perrin  v.  United  States,  169  Fed.  17,  21,  94  C.  C.  A.  385,  389,  the 
rule  is  stated  in  the  following  language : 

"The  unlawful  combination  is  sufficiently  charged  in  the  indictment  in  the 
allegation  that  the  defendants  conspired  together  'to  defraud  the  United 
States  of  the  title  and  possession  of  large  tracts  of  land'  described  in  the  in- 
dictment. It  is  not  necessary  to  aver  the  means  employed  to  cany  the  unlaw- 
ful combination  into  effect.  ♦  •  •  Having  averred  the  use  of  such  means 
as  would  clearly  apprise  the  defendant  of  the  offense  of  which  he  is  charged. 
we  think  the  allegations  are  sufficient" 

See  5  Ruling  Case  Law,  p.  1080. 

Mr.  Justice  Cooley,  spesdking  for  the  Michigan  Supreme  Court,  in 
the  case  of  People  v.  Arnold,  46  Mich.  268,  9  N.  W.  406,  announced 
the  rule  in  the  following  language,  citing  many  cases : 

"It  is  conceded  that  if  the  act  which  the  conspirators  combine  to  perform 
is  unlawful,  it  is  not  necessary  to  set  out  in  the  information  the  means  in- 
tended to  be  employed  in  accomplishing  it  •  •  •  But  if  the  end  in  view 
is  lawful  or  indifferent  and  the  conspiracy  only  beconues  criminal  by  reason 
of  the  unlawful  means  whereby  it  Is  to  be  accomplished,  it  becomes  necessary 
to  show  the  criminality  by  setting  out  the  unlawful  means." 

See,  also.  United  States  v.  Dustin,  25  Fed.  Cas.  No.  15,011 ;  United 
States  V.  Benson,  70  Fed.  591,  17  C.  C.  A.  293 ;  United  States  v.  Gor- 
don (D.  C.)  22  Fed.  250.  For  collection  of  state  cases,  see  People  v. 
Arnold,  supra. 

We  have  not  overlooked  the  contention  of  counsel  for  plaintiffs  in 
error  that  this  rule  is  contrary  to  the  holding  of  the  Supreme  Court, 
as  announced  in  United  States  v.  Cruikshank,  92  U.  S.  542,  557-559, 
23  Ir.  Ed.  588,  and  Evans  v.  United  States,  153  U.  S.  584,  14  Sup. 
Ct.  934,  38  L.  Ed.  830;  but  we  are  not  persuaded  that  a  different  rule 
of  pleading  in  the  Federal  courts  was  there  announced. 
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In  the  Cruikshank  Case,  the  defendants  were  indicted  on  numerous 
counts  and  charged  with  conspiring  to  injure,  oppress,  and  intimidate 
certain  colored  citizens  with  the  intention  of  preventing  them  from 
freely  exercising  and  enjoying  the  rights  and  privileges  granted  them 
by  the  Constitution  and  laws  of  the  United  States.  The  indictment 
failed  to  assert  any  specific  right  which  it  was  claimed  the  defendants 
had  invaded,  and  the  court  held  it  bad,  because  unable  to  say  that  a 
crime  in  fact  had  been  charged. 

The  case  of  Evans  v.  United  States,  supra,  is  not  out  of  harmony 
with  the  conclusion  here  reached.  Quoting  from  Wharton's  Criminal 
Law,  the  court  there  says: 

"  'The  means  of  effecting  the  criminal  Intent,'  says  Mr.  Wharton,  *or  the  cir- 
comstanoes  eyindve  of  the  design  with  which  the  act  was  done,  are  oon- 
sidered  to  be  matters  of  evidence  to  go  to  the  jury  to  demonstrate  the  intuit, 
and  not  necessary  to  be  incorporated  in  an  indictment' " 

Having  disposed  of  the  general  objections  that  underlie  the  spe- 
cific criticisms  heretofore  set  forth,  we  deem  it  unnecessary  to  dis- 
cuss all  of  the  various  questions  raised  at  length. 

(A,  a)  It  was  not  necessary  to  charge  in  the  indictment  that  the 
defendants  were  manufacturers  of  oleomargarine.  Williamson  v. 
United  States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52  L.  Ed.  278;  United 
States  V.  Keitel,  211  U.  S.  370,  29  Sup.  Ct.  123,  53  L.  Ed.  230.  More- 
over  the  fair  and  legitimate  inference  from  the  entire  indictment  is 
that  the  plaintiffs  in  error  were  manufacturers  of  oleomargarine 
within  the  definition  of  the  Act.    See  sections  7,  13,  15,  17,  19. 

(A,  b)  The  criticism  that  the  indictment  was  insufficient  because 
the  individuals  named  or  unnamed  were,  not  capable  of  defrauding 
the  United  States  out  of  the  tax,  must  likewise  be  rejected.  The 
crime  of  conspiracy  may  be  fully  committed  without  the  name  of  a 
single  person  who  was  to  color  the  oleomargarine  without  paying  a 
tax  thereon,  being  agreed  upon.  United  States  v.  Holte,  236  U.  S. 
140,  144,  35  Sup.  Ct.  271,  59  L.  Ed.  504,  L.  R.  A.  1915D,  281 ;  Unit- 
ed States  V.  Rabinowich,  238  U.  S.  78,  35  Sup.  Ct.  682,  59  L.  Ed. 
1211;  Williamson  v.  United  States,  207  U.  S.  425,  28  Sup.  Ct.  163, 
52  L.  Ed.  278. 

(A,  c)  The  criticism  under  this  heading  is  refuted  by  an  examina- 
tion of  the  indictment.  In  determining  the  sufficiency  of  the  allega- 
tions in  an  indictment,  the  court  cannot  look  at  one  paragraph  alone, 
but  each  must  be  read  in  the  light  of  its  associate  paragraphs. 

(A,  d)  This  criticism  is  met  by  the  case  of  Dealy  v.  United  States, 
152  U.  S.  539,  14  Sup.  Ct.  680,  38  L.  Ed.  545,  where  the  court  says: 

*'In  other  words,  if  certain  facts  make  out  the  crime,  it  is  sufficient  to 
charge  those  facts,  and  it  is  obviously  unnecessary  to  state  that  which  is  not 
essential.  Can  it  be  doubted  that  if  these  defendants  entered  into  a  conspira- 
cy to  defraud  the  United  States  of  public  lands,  subject  to  homestead  entry,  at 
the  given  office  in  the  named  county,  the  crime  of  conspiracy  was  complete 
even  if  no  particular  tract  or  tracts  were  selected  by  the  conspirators?  It 
is  enough  that  their  purixMse  and  their  conspiracy  had  in  view  the  acquiring  of 
some  of  those  lands,  and  it  is  not  essential  to  the  crime  that  in  the  minds  of 
the  conspirators  the  predae  lands  had  already  been  identified." 
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See,  also,  Hyde  v.  United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56 
L.  Ed.  1114,  Ann.  Cas.  1914A,  614 ; .  Ledbetter  v.  United  States,  170 
U.  S.  606,  18  Sup.  Ct  774,  42  L.  Ed.  1162. 

(A,  f)  For  similar  use  of  the  verbs  *'to  cause"  and  "to  furnish," 
see  United  States  v.  Rabinowich,  238  U.  S.  88,  35  Sup.  Ct.  682,  59 
L.  Ed.  1211 ;  United  States  v.  Keitel,  211  U.  S.  370,  390,  29  Sup.  Ct. 
123,  53  I..  Ed.  230;  section  4746,  R.  S.  (Comp.  St.  §  9079). 

We  are  convinced  that  the  indictment,  giving  to  all  of  the  words 
their  fair  meaning  in  view  of  the  entire  context,  thoroughly  and  with 
reasonable  definiteness  apprised  the  plaintiffs  in  error  of  the  offense 
with  which  they  were  charged,  as  well  as  the  means  by  which,  and 
the  places  and  the  time  where,  the  abject  of  the  conspiracy  was  to  be 
consummated. 

[8]  The  failure  of  the  indictment  to  negative  the  exception  found 
in  section  16  of  the  Oleomargarine  Act,  does  not  subject  the  indict- 
ment to  demurrer.  The  correct  rule  is  laid  down  in  United  States 
v.  Denver  &  R.  G.  R.  Co.,  163  Fed.  519,-  520,  90  C.  C.  A.  329,  330, 
as  follows: 

"The  first  of  these  [objections]  is  that  the  plaintiff  does  not  negative  the 
matter  of  the  exception  created  by  the  proviso  to  section  6  of  the  Act  of 
Mardi  2»  1893,  as  amended  by  the  Act  of  April  1,  1806,  which  gives  the  right 
of  action  for  the  penalty.  This  objection  must  fall,  because  it  is  opposed 
to  the  settled  mle  that  an  exception  created  by  a  proviso  or  other  distinct  or 
substantive  clause,  whether  in  the  same  section  or  elsewhere,  is  defensive,  and 
need  not  be  negatived  by  one  suing  under  the  general  clause." 

See,  also,  Ledbetter  v.  United  States,  170  U.  S.  606,  18  Sup.  Ct. 
774,  42  L.  Ed.  1162;  Schlemmer  v.  Buffalo,  etc.,  Co.,  205  U.  S.  1, 
27  Sup.  Ct.  407,  51  L.  E4  681;  Smith  v.  United  States,  157  Fed. 
721,  85  C.  C.  A.  353 ;  s.  c,  208  U.  S.  618,  28  Sup.  Ct.  569,  52  L.  Ed. 
647;  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  926,  p.  933, 
131  C.  C.  A.  160,  Ann.  Cas.  1916C,  470;  s.  c,  236  U.  S.  531,  35  Sup. 
Ct.  291,  59  L.  Ed.  705 ;  United  States  v.  Cook,  17  Wall.  168,  21  L.  Ed. 
538. 

Indictments  charging  violation  of  the  Oleomargarine  Act  but  which 
did  not  negative  any  of  the  exceptions  found  in  the  act  have  been  sus- 
tained. Enders  v.  United  States,  187  Fed.  754,  109  C.  C.  A.  502 ; 
Hardesty  v.  United  States,  168  Fed.  25,  93  C.  C.  A.  417;  May  v. 
United  States,  199  Fed.  42,  117  C.  C.  A.  420. 

B.  The  various  criticisms  of  the  indictment  appearing  under  this 
head  will  be  considered  together.  Much  of  the  argument  in  support 
of  these  objections  is  based  upon  the  erroneous  contention  that  para- 
graphs 6-20  set  forth  the  conspiracy,  and  not  the  means  by  which 
the  conspiracy  was  to  be  accomplished.  We  have  been  unable  to  ac- 
cept the  contention  of  the  plaintiffs  in  error  in  this  respect,  and  like- 
wise reject  the  objections  now  made  pertaining  to  the  overt  act.  In 
United  States  v.  Rabinowich,  supra,  the  court  said : 

"There  must  be  an  overt  act;  but  this  need  not  be  of  Itself  a  criminal 
act;  still  lees  need  it  constitute  the  very  crime  that  is  the  object  of  the  con- 
spiracy." 
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Paragraph  21,  the  material  portion  of  which  is  repeated  in  each  of 
the  21  overt  acts,  states: 

"That  in  pursuance  of  the  said  conspiracy  and  In  order  to  effect  the  object  of 
the  same,  the  said  defendants/'  etc. 

This  language  answers  the  contention  that  the  indictment  is  bad 
because  it  does  not  appear  that  the  overt  acts  followed  the  forming 
of  the  conspiracy. 

We  conclude  that  the  indictment  describes  acts  by  one  or  more  of 
the  parties  to  the  conspiracy  to  effect  the  object  of  the  conspiracy 
within  the  definition  of  the  Conspiracy  Act.  See  Houston  v.  United 
States,  217  Fed.  854,  133  C.  C.  A.  562;  Witte  v.  Shelton,  240  Fed. 
265,  273,  153  C.  C.  A.  191. 

[7]  I>oes  the  evidence  support  the  verdict? 

Plaintiffs  in  error,  and  each  of  them,  strenuously  insist  that  the  court 
erred  in  refusing  to  take  the  case  from  the  jury:  (1)  Because  the 
evidence  failed  to  establish  the  alleged  conspiracy.  (2)  Because  there 
was  no  proof  that  any  of  the  plaintiffs  in  error  committed  any  one  of  the 
overt  acts  charged  in  paragraphs  21-40. 

In  conspiracy  cases,  the  proof  must,  from  the  very  nature  of  the 
charge,  consist  largely  of  circumstantial  evidence.  Rarely  can  the 
government  find  documentary  proof  of  any  unlawful  combination  to 
defraud  it  or  to  violate  its  laws.  The  test  of  the  sufficiency  of  the 
evidence  to  support  a  conviction  under  this  section  has  not  infrequently 
been  set  forth.  See  Marrash  v.  United  States,  168  Fed.  226,  229,  93 
C.  C.  A.  511 ;  Alkon  v.  United  States,  163  Fed.  811,  812,  90  C.  C.  A. 
116;  Wharton's  Criminal  Law  (10th  Ed.)  §  1401;  2  Bishop's  New 
Criminal  Law,  §  227;  United  States  v.  Hamilton,  Fed.  Cas.  No.  15,- 
288;  United  States  v.  Lancaster  (C.  C.)  44  Fed.  896,  10  U  R.  A.  333. 

In  the  present  case  the  question  whether  the  proof  is  sufficient 
to  sustain  a  conviction  is  one  that  has  required  careful  study.  Many, 
violations  of  the  oleomargarine  law  are  clearly  shown.  Participation 
in  these  violations  by  salesmen  of  the  Jelke  Company,  including  the 
plaintiffs  in  error,  is  likewise  clearly  established,  but  the  proof  of  the 
unlawful  combination — the  conspiracy  charged — rests  solely  upon  the 
deduction  and  inferences  from  facts  established  on  the  trial. 

After  examining  all  of  the  testimony  carefully  from  the  standpoint 
of  each  of  the  plaintiffs  in  error,  we  are  convinced  that  there  was  evi- 
dence sufficient  to  support  the  conviction.  The  claims  of  the  govern* 
ment,  set  forth  in  the  statement  of  facts,  find  support  in  the  evidence. 

Single  isolated  instances  tending  to  establish  the  conspiracy  charged 
are  explainable  upon  the  theory  of  each  of  the  plaintiff's  innocence, 
but  all  of  the  evidence  leads  the  mind  logically  to  the  conclusion  that 
the  plaintiffs  in  error,  prompted  by  a  desire  to  profit  through  increased 
sales  of  oleomargarine,  conspired  to  accomplish  their  purpose  by  a  vio- 
lation of  the  Oleomargarine  Act.  The  extent  of  the  operations,  and 
the  similarity  with  which  the  illegal  practices  were  conducted,  invites 
the  belief  and  justifies  the  conclusion  that  it  was  the  result  of  a  pre- 
meditated plan.  Because  of  the  common  interest  and  continued  par- 
ticipation in  various  illegal  acts  by  the  same  parties,  the  plaintiffs  in 
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error,  the  jury  was  justified  in  finding  there  was  a  premeditated  plan, 
a  conspiracy  to  which  all  the  plaintiffs  in  error  were  parties. 

Nor  should  it  be  conceded  that  all  of  the  individual  acts  standing 
alone  were  perfectly  consistent  with  the  innocence  of  the  plaintiffs 
in  error.  Some  of  these  Isolated  facts  are  so  suggestive  of  crimi- 
nality and  consistent  with  the  charge  of  the  indictment  as  to  shake,  if 
not  to  entirely  remove,  the  presumption  of  innocence  upon  which  the 
plaintiffs  in  error  throughout  the  trial  so  persistently  rested.  To  il- 
lustrate :  It  appears  that  one  of  the  plaintiffs  in  error  sought  out  a  but- 
ter and  egg  retailer  and  gave  him  the  name  of  a  baker,  tiiat  he  might 
use  and  advised  him  to  purchase  white  oleomargarine  in  this  baker's 
name  frcMn  the  John  F.  Jelke  G>mpany.  In  a  single  year  the  Jdke 
Company  sold  this  "moonshiner"  under  a  fictitious  baker's  name 
183,576  pounds  of  white  oleomargarine. 

Bakers  were  excepted  from  certain  provisions  of  the  law  (see  sec- 
tion 16),  and  in  order  to  get  the  advantage  of  these  exceptions  and  to 
prevent  the  government  from  detecting  the  "moonshiner's"  business, 
the  various  plaintiffs  in  error  advised  retailers  to  make  cash  pur- 
chases of  white  oleomargarine  from  the  Jelke  factory  in  the  name 
of  a  nearby  baker.  In  six  months  the  names  of  12  bakers  appeared 
on  the  books  of  the  company  as  having  purchased  34,034  pounds  of  • 
white  oleomargarine.  Upon  the  trial  it  was  proven  that  11  of  these 
bakers  had  not  purchased  a  pound  of  white  oleomargarine  during  that 
period,  while  one  had  purchased  72  pounds. 

Another  "moonshiner"  was  advised  to  purchase  in  the  name  of 
Heins  and  to  give  his  street  number  as  5102  Elizabeth  street.  The 
Jelke  Company  books  showed  that  Mr.  Heins  purchased  on  January 
7,  1908,  7,500  pounds  of  white  oleomargarine,  the  street  number  being 
5102  Elizabeth  street.  Upon  the  trial  it  appeared  that  Heins  was  a 
fictitious  person  and  that  at  5102  Elizabeth  street  there  was  a  little 
cottage  occupied  by  a  widow,  Mrs.  Schmidt. 

These  were  but  a  few  of  the  many  instances  of  fraud  that  were  prac- 
ticed upon  the  government.  Nor  does  the  record  fail  to  connect  the 
plaintiffs  in  error  with  these  transactions.  Frequently  not  one,  but 
two  or  three  of  them,  on  various  occasions,  participated  in  the  "moon- 
shining"  business,  and  invariably,  according  to  the  testimony,  the 
"moonshiner*s"  entry  into  the  illegal  business  was  brought  about 
through  persuasion  by  one  or  more  of  the  plaintiffs  in  error. 

This  is  not  a  case  where  an  uncorroborated  statement  of  an  accom- 
plice stands  contradicted  by  the  sworn  testimony  of  the  defendant. 
It  is  a  case  where  the  testimony  of  many  alleged  accomplices,  corrob- 
orated by  other  evidence,  stands  undisputed  by  the  statement  of  any 
one  of  the  plaintiffs  in  error.  Notwithstanding  the  jury  was  required 
to  find  the  conspiracy  from  deductions  and  inferences  drawn  from  un- 
disputed facts,  we  are  convinced  that  the  record  justifies  the  ruling  of 
the  court  in  denying  the  motion  of  the  plaintiffs  in  error  to  direct  a 
verdict  in  their  favor,  based  on  insufficiency  of  the  evidence. 

Plaintiffs  in  error  further  contend  that  the  proof  fails  to  connect 
any  one  of  them  with  the  overt  acts  charged  in  the  indictment.  It  is 
claimed  thjtt  the  deliveries  of  white  oleomargarine  specified  in  the  in- 
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dictment  were  made  by  the  John  F.  Jelke  C<Mnpany,  and  not  by  any 
of  the  plaintiffs  in  error.  It  appears  that  some  of  the  plaintiffs  in  er- 
ror were  oflScers,  directors,  and  stockholders  of  the  John  F.  Jelke 
Company.  An  examination  of  the  indictment  (paragraphs  21-22) 
shows  that  the  pleader  did  not  restrict  the  government  to  proof  of 
actual  delivery  of  white  oleomargarine  by  one  of  the  co-conspirators 
but  included  in  all  the  overt  acts  the  statement  that  c«ie  of  the  co-con- 
spirators "caused  to  be  delivered  *  *  *  a  large  quantity  *  *  ♦ 
of  white  oleomargarine/'  etc.  We  conclude  that  the  evidence  is  in 
strict  accord  with  the  allegations  of  the  indictment. 

Motion  to  Elect. — ^At  the  close  of  the  trial  each  of  the  defendants 
moved  the  court  to  compel  the  government  to  elect  "to  proceed  to  the 
jury  on  only  one  of  the  several  conspiracies  joined  in  the  indictment" 
The  court's  refusal  to  grant  the  motion  is  assigned  as  error.  This 
motion  is  based  upon  the  position  of  the  plaintiffs  in  error,  heretofore 
considered,  that  the  indictment  charged  a  conspiracy  to  conspire  fol- 
lowed by  numerous  charges  of  conspiracy  entered  into  between  the 
plaintiffs  in  error  and  each  of  the  "divers  individuals"  named  and  un- 
named and  therein  referred  to.  We  are  unable  to  accept  this  con- 
tention. The  indictment  charged  but  one  conspiracy,  and  that  ap- 
peared in  paragraph  5.  There  being  but  one  charge  of  conspiracy, 
the  court  properly  denied  the  motion  of  plaintiffs  in  error. 

[8]  Instructions, — ^An  examination  of  the  record  in  this  case  well 
illustrates  the  impracticability,  if  not  the  impossibility,  of  the  trial 
judge  giving  each  requested  instruction  correctly  stated.  The  re- 
quested instructions  in  this  case  werci  innumerable.  If  printed  in  the 
ordinary  brief,  they  would  cover  100  pages.  The  proposed  instructions 
that  were  refused,  and  to  which  exceptions  were  taken,  and  which 
constituted  a  very  small  part  of  the  requested  instructions,  cover  23 
pages. 

The  trial  judge  covered  the  substance  of  much  of  these  requested 
instructions,  and  clearly  and  succinctly  and  with  reasonable  elabora- 
tion presented  the  issues  which  were  involved  in  this  trial. 

Only  a  Tew  of  the  criticisms  will  be  separately  considered,  although 
we  have  endeavored,  in  view  of  the  importance  of  this  case,  to  care- 
fully consider  each  and  every  assignment  of  error  and  all  the  con- 
tentions in  respect  thereto.  We  are  not  justified  in  setting  forth  the 
entire  charge  of  the  court  to  the  iurv,  because  of  its  length,  although 
it  would  be  but  fair  to  the  learned  trial  judge  that  this  be  done. 

[9]  The  most  serious  criticism  presented  by  plaintiffs  in  error  arose 
out  of  the  court's  use  of  the  following  language: 

**It  iB  the  position  of  the  defendants  that  many  of  these  witnesses  were 
fellow  wrongdoers  with  the  defendants;  that  they  helped  to  commit  a  crime 
and  that,  therefore,  their  testimony  should  be  rejected  in  this  case." 

Plaintiffs'  particular  attack  is  directed  to  the  words  printed  in  italics. 
We  ag^ee  with  counsel  for  plaintiffs  in  error  that  this  language  was 
unfortunate,  and,  standing  alone,  misstated  the  defendants'  position. 
It  was  not  the  defendants'  position  that  they  were  wrongdoers,  nor 
did  they  admit  that  they  were  fellow  wrongdoers  with  any  of  the 
government  witnesses. 
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But  this  criticism,  like  many  others,  must  be  viewed  in  the  light  of 
the  entire  charge.  The  sentence  complained  of  was  given  when  the 
court  was  obviously  speaking  of  the  testimony  of  accomplices,  and 
when  he  was  pointing  out  the  dangers  of  predicating  a  conviction 
upon  the  testimony  of  men  who  were  themselves  wrongdoers.  He 
said: 

'*I  shall  also  at  this  time  refer  to  tbe  situation  of  many  of  tbe  witnesses. 
They  have  been  referred  to  by  counsel  in  arguments  botb  to  tbe  court  and  to 
you  as  *aeoomplices.' 

"It  is  the  position  of  the  defendants  that  many  of  these  witnesses  were 
ftilow  wrongdoers  with  the  defendants,  that  they  helped  to  commit  a  crime, 
and  that,  therefore,  their  testimony  should  be  rejected  in  this  case. 

"It  is  the  law  that  tbe  uncorroborated  testimony  of  an  accomplice  is  sub- 
ject to  rejection,  and  when,  therefore,  in  a  case  it  appears  to  you  that  tbe 
witness  in  testlf^g  discloses  the  fact  he  is  an  accomplice,  you  are  not  at 
liberty  at  the  outset  to  reject  his  testimony,  but  it  simply  advances  to  you  to 
inquire  respecting  the  question  of  whether  bis  testimony  stands  alone,  whether 
tbere  is  proof  in  tbe  case  which  corroborates  bim  in  respect  to  what  be  tes- 
tifies to;  and  if  you  find  tbere  is  proof  acceptable  to  you,  which  is  corrobo- 
rated, then  you  are  not  at  liberty  to  reject  his  testimony  solely  because  he  was 
an  accomplice,  but  you  are  required  then  to  proceed  with  an  analysis  of  bis 
testimony  as  you  proceed  with  tbe  analysis  of  the  testimony  of  other  witnesses 
respecting  whom  that  infirmity  does  not  exist." 

The  following  further  reference  to  the  testimony  of  an  accomplice 
was  made  by  the  court: 

'If  you  find  any  witness  has  deliberately  sworn  falsely  as  to  any  material 
matter  in  the  case,  you  are  at  liberty  to  reject  the  whole  of  bis  testimony,  un- 
less you  find  it  is  corroborated  by  other  credible  evidence." 

We  cannot  believe  that  any  of  the  defendants  were  prejudiced  by 
the  criticized  portions  of  the  charge  when  read  in  the  light  of  all  the 
instructions  quoted.  The  impression  which  the  court  conveyed  to 
the  jury  by  this  language  was  unfavorable  to  those  witnesses  who  tes- 
tified for  the  government,  and  who  were  referred  to  as  "accomplices." 
The  court  intended  by  this  language  to  warn  the  jury  against  convic- 
tion upon  the  testimony  of  accomplices..  It  was  a  further  elaboration 
of  his  charge  previously  made  bearing  upon  the  weakness  of  testi- 
mony given  by  co-conspirators. 

Plaintiffs  in  error  complain  because  of  the  court's  definition  of  the 
words  "reasonable  doubt,"  and  because  of  the  language  used  by  the 
court  in  reference  to  the  burden  of  proof.  They  further  complain 
because  the  court  ignored  the  rule  which  makes  the  presumption  of 
mnocence.  evidence  upon  which  a  reasonable  doubt  may  be  based. 
The  first  paragraph  of  the  charge  clearly  made  the  presumption  of 
innocence  in  favor  of  each  one  of  the  defendants  a  fact  in  evidence 
which  the  jury  was  required  to  consider  and  weigh  on  each  and  every 
one  of  the  issues  presented.  The  language  used  in  defining  reasonable 
doubt  is  supported  by  many  authorities  and  is  in  harmony  with  the 
language  usually  used  on  similar  occasions. 

The  criticism  directed  to  the  court's  definition  of  an  overt  act  is 
answered  by  the  case  of  Witte  v.  Shelton,  supra. 
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Criticism  is  made  of  the  following  language  used  by  the  court: 

"While  the  fact  la  for  you  to  find,  gentlemen,  I  express  to  yoti  the  opinion^ 
yon  need  not  accept  it  if  yon  do  not  care  to,  and  if  your  judgment  leads  you 
to  the  contrary  you  may  reject  it ;  but  I  express  to  you  the  {^inicm  that,  aside 
from  the  alleged  disclosures  made  by  these  defendants,  there  is  corroborative 
evidence  in  the  case." 

This  was  not  error.  Simmons  v.  United  States,  142  U.  S.  148, 
155,  12  Sup.  Ct.  171,  35  L.  Ed.  968;  Vicksburg  &  Railroad  Co.  v. 
Putnam,  118  U.  S.  545,  7  Sup.  Ct.  1,  30  L.  Ed.  257;  United  States  v. 
Philadelphia  &  Reading  R.  R.,  123  U.  S.  113,  8  Sup.  Ct.  77,  31  L.  Ed. 
138. 

In  fact,  upon  all  of  the  evidence  in  this  case  it  would  not  have  been 
error  for  the  court  to  charge  the  jury  as  a  matter  of  law  that  there 
was  corroborative  evidence  supporting  the  alleged  declarations  of  the 
plaintiffs  in  error. 

The  government  contends  that  no  proper  exception  was  taken  by 
plaintiffs  in  error  to  present  the  various  questions  raised  by  the  court's 
charge  to  the  jury,  or  its  failure  to  charge  as  requested,  and  reliance 
is  placed  upon  the  case  of  AUis  v.  United  States,  155  U.  S.  117,  15 
Sup.  Ct.  36,  39  L.  Ed.  91.  We  have  chosen,  however,  to  examine  the 
charge  fully,  as  well  as  the  requested  instructions,  to  determine  wheth- 
er the  trial  judge  held  the  scales  of  justice  in  even  balance,  saying  all 
that  was  necessary  to  guard  the  rights  of  the  accused.  We  find  no 
reversible  error. 

[10]  Evidence. — Error  is  assigned  because  the  court  admitted  evi- 
dence of  transactions  occurring  prior  to  July  1,  1902,  when  the  Oleo- 
margarine Act  went  into  force. 

In  this  respect  the  trial  judge  possessed  much  discretion  as  to  the 
period  of  time  during  which  he  would  allow  the  government  to  pro- 
duce testimony  showing,  or  tending  to  show,  the  motive  for  the  con- 
spiracy, as  well  as  the  intent  with  which  the  acts  were  committed. 
Heike  v.  United  States,  227  U.  S.  131,  33  Sup.  Ct.  226,  57  L.  Ed.  450, 
Ann.  Cas.  1914C,  128. 

The  history  of  this  industry,  as  well  as  the  laws  affecting  it,  were 
receivable  in  evidence,  in  order  that  the  jury  might  better  understand 
the  claims  of  the  respective  parties. 

But  it  is  contended  that  numerous  specific  acts  of  fraudulent  trans- 
actions prior  to  July  1,  1902,  were  received  in  evidence  for  no  otlier 
purpose  than  to  prejudice  the  jury  against  the  plaintiffs  in  error.  If 
the  purpose  and  the  sole  purport  of  this  testimony  was  merely  to 
show  the  defendants  were  willing  to  violate  the  laws  of  the  land,  it 
was,  of  course,  erroneously  admitted.  On  the  other  hand,  this  evi- 
dence was  admissible  if  the  acts  described  were  closely  connected 
with  and  involved  in  the  object  of  the  conspiracy,  and  were  quite  sim- 
ilar to  the  subsequent  acts  of  the  conspirators,  of  which  the  govern- 
ment complains. 

Prior  to  July  1,  1902,  there  was  an  oleomargarine  act  in  force.  Al- 
though the  tax  on  colored  oleomargarine  was  increased  under  the 
latter  act,  and  the  incentive  to  violate  the  law  through  illegal  market- 
ing of  their  product  was  greater,  it  was  nevertheless  the  same  motive 
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(differing  only  in  degree)  that  actuated  plaintiffs  in  error  prior  to 
1902  as  it  was  subsequent  to  1902. 

The  conspiracy  was  not  established  by  any  written  documentary 
proof,  but  was  deducible  from  the  facts  and  circumstances  heretofore 
related.  Many  of  these  acts  of  themselves  were  innocent  and  harm- 
less. Whether  these  various  acts  tended  to  establish  the  unlawful 
conspiracy,  or  were  mere  innocent  acts  of  the  defendants,  depended 
upon  the  intent  and  purpose  with  which  they  were  committed.  As 
throwing  light  upon  this  question  of  intent,  the  court  rightly  permit- 
ted the  government  a  wide  range.  Whether  innocently  committed  or 
performed  with  criminal  intent  to  accomplish  the  ends  of  the  con- 
spiracy might  well  be  established  by  proof  of  acts  of  a  similar  char- 
acter practiced  by  the  same  parties  even  though  they  occurred  prior 
to  1902.  To  illustrate:  The  government  claims  that  prior  to  1902 
the  defendants  caused  tubs  to  be  made  with  an  extra  hoop,  upon  which 
revenue  stamps  were  placed;  that  the  retailer  immediately  removed 
the  extra  hoop  without  canceling  the  stamps;  that  such  practice  on 
the  part  of  retailers  was  approved  by,  and  in  fact  suggested  by,  de- 
fendants. It  was  in  reference  to  this  testimony,  showing  the  use  of 
this  extra  hoop  prior  to  1902,  that  most  of  the  complaint  of  the  plain- 
tiffs in  error  under  this  heading  is  made. 

Obviously,  the  use  of  a  tub  with  three  hoops  is  not  of  itself  an  act 
that  would  invite  suspicion  or  point  to  guilt  on  the  part  of  the  de- 
fendants. But  if  it  appeared  that  one  of  the  hoops  was  an  extra  hoop, 
used  for  no  other  purpose  than  to  carry  the  revenue  stamps,  and 
was  in  fact  placed  on  the  tub  for  the  purpose  of  assisting  the  retail- 
er in  avoiding  the  revenue  law,  its  presence  was  no  longer  consist- 
ent with  the  theory  of  innocence.  After  1902,  similar  means  (see  sub- 
division S  of  statement  of  means  in  statement  of  facts)  were  adopt- 
ed, which  of  themselves  were  perfectly  innocent  The  protection  of 
revenue  stamps  upon  the  tubs  containing  colored  oleomargarine  tnay 
have  been  practiced  with  no  criminal  intent,  but  if  they  were  placed 
there  so  as  to  permit  the  "moonshiners"  to  fill  and  refill  the  same  tubs, 
and  to  prevent  detection  in  case  a  government  inspector  appeared,  a 
different  deduction  followed.  The  practice  of  providing  the  extra 
removable  hoop  to  carry  the  revenue  stamp,  that  the  retailer  might 
avoid  the  provisions  of  the  revenue  act  prior  to  1902,  is  so  similar  in 
character  to  the  practice  of  providing  the  revenue  stamp  with  a  pro- 
tection that  would  permit  the  retailer  to  violate  a  similar  law  (followed 
after  the  act  of  1902)  as  to  justify  the  admission  in  evidence  of  the 
former  practice  in  order  to  throw  light  upon  the  intention  of  the  same 
parties  under  the  later  practice. 

The  rule  applicable  is  well  laid  down  in  Wood  v.  United  States,  16 
Pet.  358, 10  L.  Ed.  987: 

*•  •  •  •  Where  the  intent  of  the  party  Is  matter  in  Issue,  it  has  always 
been  deemed  allowable,  as  well  in  criminal  as  in  dvU  cases,  to  introduce  evi- 
dence of  other  acts  and  doings  of  the  party,  of  a  kindred  character,  in  order  to 
illustrate  or  establish  his  intent  or  motive  in  the  particular  act  directly  in 
judgment.  Indeed,  In  no  other  way  would  it  be  practicable,  in  many  cases,  to 
establish  such  intent  or  motive,  for  the  single  act,  taken  by  itself,  may  not  be 
decisive  either  way ;  but  when  taken  in  connection  with  others  of  like  charac- 
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ter  and  nature,  the  intent  and  motive  may  be  d^nonstrated  almost  with  a 
conclusive  certainty." 

See,  also,  Wharton  on  Criminal  Evidence  (10th  Ed.)  p.  145;  Wil- 
liamson V.  United  States,  207  U.  S.  451,  28  Sup.  Ct.  163,  52  L.  Ed. 
278;  Van  Gesner  v.  United  States,  153  Fed.  55,  82  C.  C.  A.  180; 
Chitwood  V.  United  States,  153  Fed.  553,  82  C.  C.  A.  505,  11  Ann. 
Cas.  804;  Exchange  Bank  v.  Moses,  149  Fed.  340,  342,  79  C.  C.  A. 
278;  Thiede  v.  Utah,  159  U.  S.  510,  16  Sup.  Ct.  62,  40  L.  Ed.  237; 
Clune  V.  United  States,  159  U.  S.  592,  16  Sup.  Ct.  125,  40  L.  Ed. 
269;  Heike  v.  United  States,  227  U.  S.  145,  33  Sup.  Ct.  226,  57  L. 
Ed.  450,  Ann.  Cas.  1914C,  128. 

[11]  Illinois  Statute. — The  court,  against  objection,  admitted  the 
Illinois  statute  prohibiting  the  sale  of  colored  oleomargarine  in  Il- 
linois, a  portion  of  which  statute  is  quoted  in  the  statement  of  facts. 
The  government  contends  that  its  purpose  in  offering  this  ptatute 
was  the  same  as  it  had  when  offering  evidence  of  transactions  prior 
to  1902. 

It  appeared  that  the  amount  of  colored  oleomargarine  sold  to  the 
"moonshiners"  was  inconsiderable  as  compared  to  the  amount  of 
uncolored  oleomargarine  thus  sold.  The  profit  upon  a  pound  was  the 
same  to  the  Jelke  companies,  whether  the  oleomargarine  was  colored 
or  uncolored.  Plaintiffs  in  error  asserted  that  under  the  federal  law 
they  were  strictly  within  their  rights  in  selling  either  colored  or  uncolor- 
ed oleomargarine  provided  the  government  tax  was  paid  on  each  sale. 
In  other  words,  they  claimed  that  this  "means"  was  perfectly  con- 
sistent with  innocence  on  their  part.  The  government,  on  the  other 
hand,  contended  that  the  sale  of  colored  oleomargarine  under  certain 
circumstances  shown  in  the  case,  while  of  itself  lawful  under  the  fed- 
eral law,  was  nevertheless  not  made  by  the  plaintiffs  in  error  inno- 
cently, but  was  merely  one  of  the  "means"  used  in  connection  with 
many  others  by  which  plaintiffs  in  error  assisted  "moonshiners"  in 
avoiding  prosecution.  It  was  for  the  purpose  of  throwing  light  upon 
the  intent  of  the  plaintiffs  in  error  in  causing  these  sales  of  colored 
oleomargarine  to  be  made,  and  for  no  other  purpose,  that  the  ex- 
istence of  the  Illinois  statute  became  relevant. 

It  is  quite  apparent  that  the  manufacturers,  without  any  greater  prof- 
it accruing  from  the  sale  of  colored  oleomargarine  than  was  obtainable 
from  selling  a  like  quantity  of  uncolored  oleomargarine,  would  not  have 
risked  the  possibility  of  arrest  and  conviction  for  violation  of  the  state 
law,  unless  they  hoped  to  increase  their  total  sales  by  helping  the 
"moonshiners"  develop  the  illegal  business.  It  was  by  reason  of 
the  concurrence  of  several  acts,  heretofore  termed  "means,"  that  the 
intent  of  the  plaintiffs  in  error  in  selling  "moonshiners"  colored  oleo- 
margarine became  important. 

This  deduction  is  strengthened  when  the  record  is  examined  to  as- 
certain the  actual  amount  of  colored  oleomargarine  thus  sold  to  the 
recognized  or  professional  "moonshiners."  The  sales  of  colored  prod- 
uct were  so  small  (and  the  profits  necessarily  so  limited)  that  one 
questions  the  sincerity  of  the  assertion  that  plaintiffs  in  error  were  in- 
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nocent  of  any  intent  to  provide  means  by  which  the  "moonshiners" 
might  evade  the  law.  One  can  hardly  escape  the  conclusion  that 
the  plaintiffs  in  error  would  never  have  taken  the  chance  of  prosecu- 
tion by  the  state  authorities  in  view  of  the  small  sales  of  colored 
oleomargarine  to  these  recognized  "moonshiners,"  if  it  were  not  for 
the  fact  that  the  sale  of  a  single  tub  of  colored  oleomargarine  made 
it  possible  for  the  plaintiffs  in  error  to  sell  thousands  of  pounds  of 
uncolored  oleomargarine  to  the  same  purchaser. 

We  conclude  that,  under  the  circumstances  disclosed  in  this  case, 
the  JLllinois  statute  was  relevant  on  the  question  of  intent  of  the  plain- 
tiffs in  error  in  selling  colored  oleomargarine  to  certain  "moonshin- 
ers."   See  cases  cited  under  last  heading. 

Nor  can  we  agree  with  the  statement  of  counsel  for  plaintiffs  in 
error  that  the  state  law  was  in  direct  conflict  with  the  federal  law. 
The  positions  of  the  state  and  federal  governments  were  somewhat 
analogous  to  the  positions  of  the  United  States  government  and  some 
states  on  the  liquor  traffic.  The  imposition  of  a  federal  tax  upon  re- 
tail liquor  dealers  is  not  inconsistent  with  the  act  of  any  state  or  com-^ 
munity  which  prohibits  the  sale  of  Kquor. 

In  the  present  case  it  appeared  that  the  state  of  Illinois  prohibited 
the  manufacture  and  sale  of  colored  oleomargarine,  but  dia  not  pro- 
hibit the  manufacture  and  sale  of  uncolored  oleomargarine.  The  fed- 
eral law  imposed  a  tax  (almost,  but  not  quite,  prohibitive)  upon  col- 
ored oleomargarine,  while  the  tax  upon  uncolored  oleomargarine  was 
nominal.  It  is  obvious  that  the  two  laws  were  not  repugnant  to  each 
other. 

That  the  position  of  the  government  was  understood  by  the  court 
and  jury  is  shown  by  the  following  statement  of  the  counsel  for  the 
government  made  on  trial : 

**It  Is  their  [defendants']  intention  whlcb  is  the  subject  of  examination, 
because  your  honor  wlU  charge  the  jury  if  all  these  things  were  done  in- 
nocently— in  the  ordinary  and  usual  course  of  business  of  these  defendants, 
they  cannot  bring  in  a  verdict  of  guilty.  They  can  base  and  predicate  a  ver- 
dict of  guilty  only  upon  a  finding  that  these  various  acts  [means]  were  don« 
with  a  crimioal  intent." 

Again,  it  is  doubtful  if  the  mere  reception  in  evidence  of  the  Illi- 
nois statute  under  any  circumstances  constituted  reversible  error. 
The  trial  occurred  in  Illinois.  The  court  and  jury  were  presumed  to 
know  the  law,  and  were  required  to  take  judicid  notice  of  this  statute. 

Nor  does  the  record  show  that  all  of  the  Illinois  statutes  complained 
of  were  read  to  the  jury  by  the  government's  attorney.  At  least  a 
portion  of  the  law,  not  bearing  on  any  portion  read  by  the  govern- 
ment's attorney,  was  read  to  the  jury  by  the  defendant's  attorneys. 

[12]  Cross-Examination. — It  is  claimed  the  court  unduly  restricted 
counsel  for  plaintiffs  in  error  in  their  cross-examination  of  government 
witnesses.  In  considering  this  assignment  of  error,  we  must  bear  in 
mind  that  there  were  many  defendants,  and  many  able  attorneys  rep- 
resenting them.  The  government  witnesses  were  numerous,  and  a 
situation  was  disclosed  by  many  of  them  that  was  not  disputed.  Their 
testimony  given  on  direct  examination,  ip  some  instances  at  least,  was 
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not  such  as  to  call  for  long  cross-examinations.  Many  of  them  ad- 
mitted they  had  been  convicted  of  .criminal  offenses  or  were  under 
indictment.  Some  admitted  that  immunity  had  been  offered  them. 
These  discrediting  facts  being  *  admitted,  the  ends  of  justice  could 
hardly  be  furthered  by  humiliating  these  witnesses.  There  is  certainly 
a  limit  to  the  extent  that  a  witness  may  be  cross-examined.  Nor  is 
it  proper  for  an  able  counsel  to  convert  a  cross-examination  into  an 
argument  to  the  jury. 

The  trial  judge  is  in  the  best  position  to  determine  how  far  the 
cross-examination  should  proceed,  and,  when  convinced  that  the  facts 
are  all  presented  and  fairly  before  the  jury,  the  examination  of  a  wit- 
ness, either  on  direct  or  cross  examination,  should  cease. 

[13]  Complaint  is  also  made  because  it  is  claimed  the  court  per- 
mitted the  government  to  dross-examine  its  own  witnesses.  It  ap- 
pears from  the  record  that  the  court  upon  its  own  motion,  but  not  in 
the  presence  of  the  jury,  directed  the  attorneys  for  the  government  to 
take  certain  witnesses  into  the  adjoining  room  and  read  to  them  the 
^testimony  of  such  witnesses  given  before  the  grand  jury,  and  then  re- 
call them  and  renew  certain  questions  that  had  previously  been  an- 
swered evasively.    The  following  appears  in  the  record : 

"The  Court:  Now,  these  two  witnesses  Salvo  and  Paule — of  course,  I  am 
not  particularly  interested  In  what  testimony  goes  in,  what  its  quality  is :  but 
if  the  government  claims  that  these  two  witnesses  have  definitely  committed 
themselves  before  the  grand  jury  to  conversations  that  they  now  happen 
not  to  recall,  in  my  judgment  their  attention  should  be  called  definitely  in 
some  way  to  those  conversations.  They  appear  to  he  rather  ixmveniently 
forgetful. 

"Mr.  Wilkerson :  We  ought  to  have  a  chance  to  straighten  out  their  testi- 
mony, because  we  wiU  have  to  deal  with  them  on  the  theory  that  they  testified 
falsely  here,  if  they  do  not ;  that  is  alL 

"The  Court:  I  feel  that  is  why  I  wanted  these  witnesses  to  state — ^if  the 
government  has  the  record  of  the  grand  jury  and  daim  those  men  did  definite 
ly  commit  themselves  to  conversations,  which,  according  to  the  ordinary 
course  of  human  events  a  man  would  not  forget  so  readUy.  I  think  the  at- 
tention of  the  witnesses  should  be  called  to  that  testimony. 

"The  Court:  I  don't  mean  in  open  court.  I  mean  take  a  number  of  these 
witnesses  into  the  IMstrict  Attorney's  office — I  don't  care  whether  It  is  in 
your  presence  or  not — and  read  that  to  them  and  then  recall  them  to  the 
stand  and  ask  them  whether,  since  the  testimony  has  been  called  to  their  at- 
tention, they  still  adhere  to  what  has  been  said  on  the  stand. 

**The  Court:  I  don't  like  a  witness  to  leave  the  stand  under  the  condition 
these  witnesses  did." 

The  testimony  given  by  these  witnesses  before  the  grand  jury  was 
thereafter  read  to  them,  and  the  witnesses  were  recalled,  and  con- 
versations which  they  had  previously  stated  they  had  forgotten  were 
then  related. 

Is  this  error?  We  think  not.  When  a  witness  upon  the  trial  of  any 
case,  whether  criminal  or  civil,  convinces  the  court  that  he  is  "con- 
veniently forgetful,"  the  trial  judge  is  amply  justified  in  taking  mat- 
ters into  his  own  hands,  and  on  his  own  motion  taking  such  steps  as 
will  lead  to  the  ascertainment  of  the  truth. 

It  is  true  that  trials  in  criqiinal  cases  should  be  so  conducted  as  to 
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insure  the  acquittal  of  the  innocent,  but  it  must  not  be  forgotten  that 
they  are  also  conducted  for  the  purpose  of  convicting  the  guilty, 
and  in  all  cases  the  court  should  endeavor  to  get  the  real  facts — the 
truth.  When  the  judge  is  convinced  that  a  witness  is  conveniently 
hiding  behind  the  answer,  "I  can't  recall,"  or  "I  don't  remember/' 
which  is  tantamount  to  perjury,  he  fails  in  his  duty  if  he  does  not  take 
such  necessary  steps  as  will  reawaken  the  witness'  conscience  and  his 
memory. 

In  the  present  case,  in  respect  to  the  matter  tfnder  consideration, 
the  action  of  the  trial  court  is  to  be  commended  rather  than  criticized. 

Many  other  objections  to  the  ruling  of  the  court  in  admitting  evi- 
dence appear  in  the  briefs  of  plaintiffs  in  error.  They  need  not  be 
separately  considered.  Some  are,  for  want  of  proper  objections,  not 
properly  before  us.  Others  must  be  overruled  because  plaintiffs  in 
error  misconstrue  the  court's  ruling.  Still  others  pertain  to  testimony 
that  had  no  bearing  upon  the  outcome  of  the  case. 

We  fail  to  discover  reversible  error  in  the  admission  of  evidence 
oyer  the  timely  and  proper  objections  of  plaintiffs  in  error. 

The  case  has  been  fully  and  we  believe  fairly  tried  We  find  no  re- 
versible error. 

Judgment  is  affirmed. 

MACK,  Circuit  Judge  (dissenting).  Proof  of  earlier  similar  acts 
is  admissible  for  the  purpose  of  establishing  the  motive,  design,  or  in- 
tent which  accompanied  the  later  and  alleged  criminal  transactions. 
That  such  evidence  may  be  prejudicial  to  a  defendant  by  establishing 
that  he  committed  other  crimes  does  not  make  it  inadmissible;  it 
compels,  however,  the  exercise  of  caution  on  the  part  of  the  court  in 
receiving  it,  and  in  instructing  the  jury  as  to  its  proper  scope,  and  on 
counsel  in  using  it  in  argument. 

In  this  case,  such  proof  would  be  admissible  to  show  that  the  later 
acts,  susceptible  of  an  innocent  or  criminal  interpretation,  were  done 
with  criminal  intent;  specifically,  in  furtherance  of  a  conspiracy  to 
defraud  the  government  out  of  the  ten  cents  per  pound  tax  levied  on 
the  sale  of  colored  oleomargarine. 

Motive,  however,  is  in  no  manner  involved;  if  defendants,  with 
criminal  intent,  did  what  they  are  charged  with  having  done,  the  mo- 
tive, money  making,  was  apparent  from  the  transactions  themselves. 
That  they  had  a  like  motive  in  earlier  criminal  transactions  is  imma- 
terial; proof,  therefore,  of  such  other  dealings,  merely  to  show  a 
readiness  to  violate  the  law  of  the  land  in  order  to  increase  their 
business  and  the  profits  thereof,  is  inadmissible.  Its  only  tendency 
is  to  prejudice  the  jury. 

The  Illinois  statute  forbidding  the  sale  of  colored  oleomargarine 
had  no  bearing  whatever  on  the  innocence  or  guilt  of  defendants  or 
on  their  motive,  design,  or  intent  in  committing  the  acts  charged 
against  them.  The  evidence  is  clear  that  defendants,  like  all  other 
oleomargarine  manufacturers,  sold  very  much  more  white  than  col- 
ored goods,  both  before  and  after  the  federal  act  of  1902  had  im- 
posed a  heavy  tax  on  the  sale  of  colored  oleomargarine.  Every  such 
255  F.— 19 
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sale  was  in  violation  of  the  Illinois  law ;  proof  of  the  law  and  sales 
thereunder  demonstrated  only  that  defendants,  for  a  commercial  profit, 
were  ready  to  risk  an  Illinois  criminal  prosecution  both  before  and 
after  1902. 

The  only  inference  to  be  drawn  therefrom  bearing  on  the  present 
charge  is  that,  as  defendants  were  ready  to  violate  Illinois  law  in  or- 
der to  make  money,  they  were  also  ready  to  conspire  to  commit  a  fed- 
eral crime  for  the  same  purpose.  ^  As  well  might  proof  of  the  law  for- 
bidding larcenies  and  embezzlements  and  of  the  violation  thereof  be 
admitted;   the  inference  would  be  equally  cogent. 

While  the  federal  court  takes  judicial  notice  of  state  statutes,  and 
while,  of  course,  proof  of  the  sale  of  colored  goods  after  1902,  as  part 
of  the  present  case,  is  admissible,  even  though  it  necessarily  shows  a 
violation  of  Illinois  law,  the  introduction  of  the  statute  itself  and  the 
proof  of  its  violation  prior  to"  1902  was,  in  my  judgment,  without  jus- 
tification. Whatever  the  purpose  of  the  government's  counsel,  the 
necessary  effect  of  this  serious  error  was  to  prejudice  the  jury;  an 
effect  greatly  enhanced  by  the  use  of  the  evidence  in  the  argument 
and  in  no  wise  mitigated  by  any  instruction. 

The  evidence  as  to  the  use  before  1902  of  extra  hoops  on  tubs  to 
facilitate  the  destruction  of  the  revenue  stamp  was,  in  my  judgment, 
also  inadmissible.  It  tended  to  show  a  conspiracy  between  some  of 
the  defendants  to  defraud  the  public  by  enabling  tax-paid  oleomar- 
garine to  be  sold  as  butter  and  to  defraud  the  government  by  evading 
payment  of  the  wholesale  oleomargarine  dealers'  license. 

The  acts  charged  against  defendants  in  the  carrying  out  of  the  pres- 
ent alleged  conspiracy  are  of  a  different  character  and  have  a  dif- 
ferent purpose.  No  swindling  of  the  public  is  involved;  the  alleged 
criminaJ  intent  is  not  to  defraud  generally,  or  even  to  defraud  the 
government  generally,  but  specifically  to  defraud  it  by  evading  pay- 
ment of  the  new  and  totally  different  tax  on  colored  oleomargarine. 

The  effect  of  this  evidence,  too,  was  necessarily  prejudicial  to  de- 
fendants.   As  counsel  said  in  argument  to  the  jury: 

*'The  dealer  could  sell  this  oleomargarine  as  butter.  That  was  the  state  of 
mind  of  John  F.  Jelke  prior  to  1902.  He  was  willing  to  vlolkte  the  law,  with- 
out respect  or  regard  to  the  laws  of  the  United  States.  He  made  these  tubs 
and  put  them  up  in  such  a  way  that  his  customers  could  defraud  the  people 
whom  they  were  selling  the  goods  to  by  selling  this  oleomargarine  to  them  as 
butter,  and  made  it  possible  for  these  dealers  to  defraud  this  government  out 
of  the  whole  license,  by  fixing  the  tubs  up  so  that  they  could  sell  as  but- 
ter, thereby  deceiving  the  revenue  officers. 

"Ah,  gentlemen,  that  situation  shows  the  state  of  mind  of  John  F.  Jelke 
away  back  prior  to  1902,  and  if  at  that  time  John  JF.  Jelke  would  violate  the 
law,  John  F.  Jelke  would  assist  these  various  dealers  and  customers  of  his  In 
violating  the  law  for  the  purpose  of  making  a  market  for  his  oleomargarine, 
there  is  no  reason  to  think  that  John  F.. Jelke  would  not  violate  the  law  in 
1902,  1903,  and  1906.     ♦     •     ♦ 

"That  transaction  back  in  1900,  gentlemen  of  the  jury,  is  for  the  purpose 
of  shoNviiig  the  motive  and  state  of  mind  towards  the  United  States,  and  the 
enforcement  of  the  law,  of  the  defendant  John  F.  Jelke." 

While  in  my  judgment  the  court  erred  in  unduly  limiting  the  cross- 
examination,  it  is  unnecessary  to  enlarge  upon  this  point,  especially 
as,  in  itself,  it  might  not  constitute  reversible  error. 
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While  agreeing,  as  I  do,  with  much  of  the  majority  opinion,  es- 
pecially as  to  the  validity  of  the  indictment,  I  am  impelled  to  the 
conclusion  that,  for  the  errors  specified,  the  judgment  should  be  re- 
versed, and  a  new  trial  granted. 


SWIFT  &  00.  ▼.  UNITED  STATES. 
(Oircuit  Oourt  of  Appeals,  Seyenth  Circuit.    December  5,  1918.) 
No.  2482.       • 

1.  Carriers  ^s»38 — Freight  Ratbs  —  Carloads  —  Partial  Unloading  in 

Transit. 

Under  rules  contained  In  the  pnbUsbed  tariff  of  a  railroad  company 
tliat  (a)  **cars  containing  freight  which  is  way  billed  at  carload  rates  will 
be  stopped  In  transit  to  complete  loading  of  car  or  to  partly  unload  con- 
tents of  car,"  and  (b)  "the  charge  for  stopping  off  cai*s  for  the  purpose  of 
unloading  a  portion  of  the  contents,  or  completing  loads,  will  be  $3  per 
car  for  each  stop/'  a  8hiiq;)er  of  a  carload  to  a  single  consignee  at  a 
designated  station  is  not  subject  to  the  extra  charge  of  $3  per  car,  be- 
cause the  consignee  unloads  portions  of  the  contents  at  intermediate  sta- 
tions, where  the  car  is  not  taken  from  the  train. 

2.  Carriers  ^=>38 — ^Published  Freight  Schedules — CoNsnEttJcnoN. 

The  law  com|)els  carriers  to  publish  and  post  their  schedules  of 
charges  upon  the  theory  that  they  will  be  Informative ;  they  are  supposed 
to  be  expressed  in  plain  terms,  and  a  shipper  who  consults  them  has  a 
right  to  rely  upon  their  obvious  meaning. 

3.  Carriers  ^s>38 — Freight  Shipment — Character  of  Rate. 

The  character  of  a  freight  shipment  must  be  determined  at  the  time 
the  shipm^it  begins  and  cannot  be  changed,  so  far  as  the  application  of 
rates  is  d6ncemed,  by  the  subsequent  conduct  of  ^ther  consignor  or  con- 
signee. 

4.  Carriers  «=>38— Oftenses  bt  Carrier — Carload  Shipments— Rates. 

A  shipper  making  shipments  in  carload  lots  has  the  right  to  bill  to  a 
single  consignee,  though  the  contents  of  the  car  may  be  intended  for 
different  individuals. 

In  Error  to  the  District  Court  of  the  United  States,  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Criminal  prosecution  by  the  United  States  against  Swift  &  Co. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

Plaintiff  in  error,  indicted  upon  29  counts,  was  found  guilty  on  all  of  them 
and  sentenced  to  pay  a  fine  of  $60,000  upon  28  of  them,  1  having  been  dis- 
missed. The  charges  preferred  against  it  may  be  divided  into  two  classes. 
Counts  1  to  25  dealt  with  section  1  of  the  Blkins  Act  (Act  Feb.  19.  1903,  c.  708, 
32  Stat  847  [Comp.  St  S  8597]).  The  last  4  counts  charged  plaintiff  in  error 
with  a  violation  of  section  10  of  the  act  to  regulate  commerce  (Act  Feb.  4, 1SS7, 
c.  104,  24  Stat  382  [Oomp.  St  §  8574]).  All  the  joffenses  arose  out  of  four 
shipments. 

(3ne  of  the  customers  of  the  plaintiff  in  error  was  the  Saginaw  Beef  Com- 
pany. This  company  purchased  some  goods  outright  while  other  products 
were  shipped  to  it  to  be  sold  on  a  commission  basis.  The  Saginaw  Beef  Com- 
pany, through  its  employes,  solicited  various  retail  merchants  between  Alber- 
ta and  Owosso,  Mich.,  on  th6  Ajin  Arbor  Railroad,  for  orders  which  were 
later  filled  by  plaintiff  in  error  and  billed  to  the  Saginaw  Beef  Company. 
Plaintiff  in  error  did  not  appear  in  the  transactions  between  the  Sa^aw 
Beef  Company  and  the  retailer. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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When  the  territory  had  been  covered  and  the  orders  secured,  the  Saginaw 
Beef  Company  sent  Its  order  to  plaintiff  In  error.  Shipments  were  made  in 
carloads,  routed  Chicago  to  Owosso,  Mich.,  via  the  Chicago  &  North  Western 
Railroad  to  Manitowoc,  thence  via  the  car  ferry  operated  by  the  Ann  Arbor 
Railroad  to  Frankfort,  Mich.,  thence  by  the  Ann  Arbor  road  to  Owosso.  It 
appears  that  four  cars  were  thus  shipped  at  different  dates.  The  seals  re- 
mained intact  until  the  cars  reached  a  distributing  point  in  Michigan,  wbere 
representatives  of  the  Saginaw  Beef  Company  boarded  the  car,  and  at  eadx 
station  where  customers  resided  the  meat  was  taken  by  these  representatives 
and  delivered  to  the  retailer,  or  placed  in  the  depot  for  the  retailer.  Plaintiff 
in  error  paid  the  freight  charges  upon  the  basis  of  carload  shipments  lo 
Owosso.  . 

James  M.  Sheean,  of  Chicago,  111.,  for  plaintiif  in  error. 
Charles  F.  Clyne,  of  Chicago,  111.,  and  J.  J.  Hickey,  for  the  United 
States. 

Before  BAKER,  ALSCHULER,  and  EVANS,  Circuit  Judges. 


EVAN  A.  EVANS,  Circuit  Judge  (after  stating  the  facts  as  above). 
Although  several  assignments  of  error  are  presented,  only  one  need 
be  considered.  For  it  is  admitted  by  both  sides  that  the  judgment 
cannot  stand  if  the  shipper  was  entitled  to  carload  rates  for  each  of 
the  four  shipments:  mentioned.  Plaintiff  in  error  admits  that  its  right 
to  carload  rates  is  dependent  upon  certain  rules  appearing  in  the  pub- 
lished tariff  sheets  of  the  Ann  Arbor  road  in  force  at  the  time  of 
the  shipments;  that,  if  these  rules  do  not  furnish  support  for  the 
carload  rate,  then  it  obtained  a  reduced  rate  on  each  of  its  four  ship- 
ments. The  case  therefore  turns  upon  the  construction  and  the  ap- 
plication of  these  rules  to  the  facts  as  stated. 

[1]  These  rules  appearing  under  the  general  head  of  "Charges  for 
Stopping  Cars  in  Transit  to  Complete  Loading  or  Partly  Unload" 
r  read  as  follows : 

(A)  Cars  containing  freight  which  is  waybilled  at  carload  rates 
will  be  stopped  in  transit  to  complete  loading  of  car,  or  to  partly  un- 

I  load  contents  of  car  (except  as  otherwise  specifically  provided). 

(B)  The  charge  for  stopping  off  cars  for  the  purpose  of  unloading 
a  portion  of  the  contents,  or  completing  loads,  will  be  $3  per  car  for 
each  stpp. 

These  rules  obviously  pertain  to  carload  shipments.  They  deal  with 
and  recognize  the  rights  of  shippers  who  are  shipping  freight  in  car-» 
load  lots.  The  first  one  may  have  been  unusual,  but  it  was  conceded 
on  the  trial  that  it  was  on  file  with  the  Interstate  Commerce  Commis- 
sion and  was  in  force  on  the  Ann  Arbor  line  at  the  time  of  the  ship- 
ments in  question. 
J  Nor  can  there  be  much  dispute  as  to  the  meaning  of  the  words  "stop 

in  transit  to  complete  loading  of  car  or  to  partly  unload  contents  of 
I  car,"  as  used  in  rule  A,  especially  in  view  of  the  language  "stop  off 

J  cars  in  transit"  adopted  in  rule  B.     If  av  shipper  under  these  rules 

I  -  asked  to  have  his  car  "stop  off  in  transit"  (put  on  a  side  track  or  left 

7  at  a  station  to  be  taken  by  a  later  train),  he  was  charged  $3  for  each 

I  ,  such  stop.    If  the  shipper  wished  to  take  on  freight  to  fill  the  car,  or 

:  partly  unload  the  car  (there  being  no  necessity  for  holding  the  car 
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for  a  later  train),  rule  A  governed,  and  no  charge  was  made.  Not  only 
is  this  construction  the  only  rational  one,  but  it  is  in  complete  harmony 
with  the  understanding  of  the  officials  of  the  Ann  Arbor  road,  as 
shown  by  their  testimony,  and  it  is  in  harmony  with  the  practice  of 
the  road  as  carried  on  when  shipments  by  other  parties  of  a  similar 
character  were  made. 

[2]  Had  experts  given  testimony  tending  to  dispute  this  construc- 
tion, we  think  the  shipper  would  still  be  bound  only  by  a  fair  and  rea- 
sonable construction  of  these  rules.  The  correct  rule  of  construction 
in  a  situation  like  this  is  announced  in  Newton  Gum  Co.  v.  C,  B.  & 
Q.  R.  R.  Co.,  16  Interst.  Com.  Com'n  R.  346  as  follows : 

"The  law  compels  carriers  to  publish  and  post  their  schedules  of  charges 
upon  the  theory  that  they  will  be  informative.  A  shipper  who  consults  them 
has  a  right  to  rely  upon  their  obvious  meaning.  He  cannot  be  charged  with 
knowledge  of  the  intention  of  the  framers  or  the  carrier's  canons  Of  con- 
struction or  of  some  other  tariff  not  even  referred  to  in  the  one  carrying  the 
rate.  The  public  posting  of  tariffs  wUl  be  largely  useless  if  Uie  carrier's  in- 
terpretation is  to  be  dependent  upon  tradition  and  the  arbitrary  practices  of 
a  general  freight  office.    •    ♦    • 

*'A  classification  sheet  is  put  before  the  public  for  Its  information.  It  is 
supposed  to  be  expressed  in  plain  terms,  so  that  the  ordinary  business  man 
can  understand  it,  and,  in  connection  with  the  rate  sheets,  can  determine  for 
himself  what  he  can  be  lawfully  charged  for  transportation." 

But  it  is  claimed  that  these  rules  must  yield  to  rule  11  of  the  Offi- 
cial Classification  No.  38  which  reads  as  follows: 

*1n  no  case  will  the  diarge  for  a  consignment  of  freight  (^hipped  at  one  time 
by  one  consignor  to  cme  consignee  and  destination)  when  loaded  by  shipper, 
on  or  in  one  car  be  greater  when  computed  at  actual  or  estimated  weight  and 
L.  C.  li.  rate  than  on  basis  of  C.  L.  rate  and  minimtum  carload  weight;  nor 
will  the  charge  for  a  full  carload  when  loaded  by  shipper  be  greater  at  O.  I/, 
rate  and  mimimum  carload  weight  than  on  basis  of  L.  O.  L.  rate  and  actual 
or  estimated  weight." 

By  adding  $3  for  each  stop  to  the  carload  rate  the  government  con- 
tends that  a  rate  greater  than  the  L.  C.  L.  charge  was  obtained,  and 
therefore,  under  this  last-quoted  rule,  the  L.  C.  L.  rate  applied. 

This  position  is  well  answered  by  referring  to  a  rule  governing  Of- 
ficial Classification  No.  38  and  reading  as  follows : 

"A  tariff  is  not  governed  by  a  classification  or  exceptions  thereto,  except 
when  and  to  the  extent  stated  on  the  tariff." 

Inasmuch  as  this  classification  rule  was  not  set  forth  in  the  tariff 
sheets  of  the  Ann  Arbor  Railroad  from  which  quotation  has  been 
made,  it  cannot  govern  over  a  contrary  rule  therein  appearing. 

But  a  further  reason  for  not  applying  this  rule  11  of  the  Official 
Classification  No.  38  lies  in  the  fact  that  the  shipper  was  not  subject  to 
a  charge  of  $3  for  every  stop,  and  therefore  the  carload  rates  plus 
the  charge  for  stopping  did  not  in  fact  exceed  the  L.  C.  L.  rate. 

[3]  We  are  also  convinced  that  still  another  reason  exists  for  not 
applying  this  rule  to  this  case.  The  character  of  this  shipment,  or  any 
freight  shipment,  must  be  determined  at  the  time  the  shipment  be- 
gins, and  cannot  be  changed,  so  far  as  the  application  of  rates  is  con- 
cerned, by  the  subsequent  conduct  of  either  the  consignor  or  the  con- 
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signee.  Consignor's  exercise  of  his  right  to  stop  a  shipment  in  transit 
cannot  relieve  him  of  his  obligation  to  pay  the  freight  charges  based 
upon  the  character  of  the  shipment  as  it  was  originally  beg^n.  Nor 
would  consignor's  determination,  after  a  shipment  has  begun,  to  handle 
the  freight  differently  from  what  it  was  originally  billed,  change  the 
character  of  the  shipment. 

The  government  further  contends  that  the  L.  C.  L.  rate  should  have 
been  applied  because  each  carload  shipment  was  not  a  single  shipment, 
but  in  reality  was  from  the  plaintiff  in  error  as  consignor  to  the  va- 
rious retailers  to  whom  the  Saginaw  Beef  Company  made  sales  as 
consignees.  This  appears  to  be  the  theory  of  the  indictment,  as  each 
such  shipment  is  made  the  basis  of  a  separate  count. 

This  theory  totally  ignores,  not  only  the  bill  of  lading,  wherein  but 
one  consignee,  the  Saginaw  Beef  Company,  is  named,  3ie  undisputed 
testimony  that  plaintff  in  error  was  a  stranger  to  the  transactions 
between  the  retailer  and  the  Beef  Company,  but  it  also  ignores  the 
two  rules  above  quoted. 

The  right  of  plaintiff  in  error  to  ship  fresh  meats  in  carload  lots 
from  Chicago  to  Owosso  or  to  intermediate  points  was  affirmatively 
established  on  the  trial  by  the  introduction  of  freight  tariff  sheets, 
circulars  of  the  Interstate  Conomerce  Commission  and  the  Official 
Classification  in  force  at  the  time  of  the  shipments.  In  fact,  this  right 
to  make  carload  shipments  between  these  points  is  fully  conceded  by 
the  government. 

This  same  documentary  proof  recognized,  and  in  fact  established, 
the  shipper's  right  to  the  benefit  of  transit  privileges  on  connecting 
lines.  In  other  words,  a  shipper  making  a  carload  shipment  from  Chi- 
cago to  Owosso  was  entitled  to  all  the  transit  privileges  which  the 
tariff  sheets  of  the  Ann  Arbor  road  permitted.  Among  these  transit 
privileges  was  the  shipper's  right  to  stop  in  transit  as  defined  in  these 
two  rules  A  and  B. 

[4]  The  shipment  having  lost  none  of  its  carload  character  by  its 
various  stops,  the  shipper  was  free  to  bill  the  car  to  one  consignee  to 
be  delivered,  when  unloaded,  to  various  parties.  A  shipper  making 
shipments  in  carload  lots  has  the  right  to  bill  to  a  single  consignee 
though  the  contents  of  the  car  may  be  intended  for  different  individ- 
uals. I.  C.  C.  V.  D.,  L.  &  W.  R.  R.  Co.,  220  U.  S.  236,  31  Sup.  Ct. 
392,  55  L.  Ed.  448. 

It  is  finally  claimed  by  the  government  that  the  character  of  the 
shipment  should  be  determined  by  the  fact  that  employes  of  the  Ann 
Arbor  road  helped  unload  the  freight  and  that  inasmuch  as  carload 
shipments  are  unloaded  by  the  consignee,  an  inference  arises  that  the 
parties  (the  shipper  and  the  carrier)  intended  the  shipment  as  an  L. 
C.  L.  shipment. 

Ignoring  for  the  moment  the  government's  failure  to  show  plaintiff 
in  error  had  knowledge  of  this  fact,  we  find  from  an  examination  of 
the  evidence  that  the  government's  claim  in  this  respect  is  not  sup- 
ported by  the  proof.  In  three  of  the  cars  at  least,  the  consignee  un- 
loaded the  cars  unaided  by  the  carrier's  employes.  In  one  car  only 
is  there  an  inference  that  the  railroad  employes  helped  the  consignee 


Digitized  by  VjOOQIC 


CITY  OF  SALEM  V.  SALEM  WATEB,  LIGHT  A  POWEB  CO.         295 

to  unload  the  freight.  It  appears  clearly  that  the  consignee  provided 
men  to  unload  the  cars;  that  it  paid  the  passenger  fares  of  these 
employes  whose  duty  it  was  to  handle  the  freight.  If  any  assistance 
was  given- by  the  train  brakeman,  it  was  merely  by  way  of  accommoda- 
tion, or  perhaps  to  make  possible  an  earlier  departure  from  the  station. 

If  any  inference  can  be  drawn  from  this  record  on  this  phase  of 
the  case,  it  must  therefore  be  unfavorable  to  the  government;  for  if 
local  shipments  were  to  be  handled  by  the  carrier,  and  only  in  case  of 
carload  shipments  was  the  consignee  required  to  handle  the  freight, 
what  conclusion  must  we  draw  from  the  fact  that  the  consignee  pro- 
vided two  men  to  unload  each  car  of  freight? 

But  this  contention  is  conclusively  answered  by  further  reference 
to  the  rules  in  question.  Neither  rule  forbids  an  employe  of  the  rail- . 
road  from  helping  the  shipper  to  unload  the  freight. 

It  follows,  from  what  has  been  said,  that  plaintiff  in  error  was,  en- 
titled to  a  carload  rate  on  each  of  its  four  shipments  and  the  charges 
set  forth  in  the  indictment  are  unsupported  by  the  evidence. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


CITY  OF  SAT>EM  et  al.  v.  SALEM  WATER,  LIGHT  &  POWER  OO. 

(Oircuit*  Court  of  A{>peals,  Ninth  Circuit.     January  6,  1919.    Rehearing 
Denied  March  10,  1919.) 

No.  3198. 

Watebs  and  Wateb  Courses  ^=»203(11) — Contbact  with  Watkk  Company — 

Charges — Modification  by  State  Commission. 

A  dty  may  agree  that  the  state,  through  its  PubUc  Service  Commission, 

may  modify  a  contract  between  itself  and  a  water  company  respecting 
•      rates  to  be  charged  by  the  company,  and  Is  bound  by  any  modification 

so  made  with  the  consent  of  the  company,  especially  where  the  city 

sought  readjustment  of  the  ratea 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon;  Robert  S.  Bean,  Judge. 

Action  by  the  vSalem  Water,  Light  &  Power  Company  against  the 
City  of  Salem,  Walter  E.  Keyes,  its  Mayor,  and  C.  O.  Rice,  Treasurer. 
Judgment  for  plaintiff,  and  defendants  bring  error.    Affirmed. 

This  Is  an  action  by  the  Salem  Water,  Light  &  Power  Company  to  recover  for 
fire  hydrant  service  furnished'  to  the  municipality.  The  water  company's  de^ 
mand  Is  based  upon  a  hydrant  charge  fixed  by  an  order  of  the  Public  Service 
Commission  of  Oregon,  published  in  August,  1914,  and  not  upon  a  lower  maxi- 
mum rate  named  in  the  franchise  granted  by  the  city  to  the  water  company 
in  18dl. 

The  city  of  Salem,  in  Oregon,  was  incorporated  by  legislative  act  In  1862 
under  a  constitutional  provision  (section  2,  art.  11,  of  the  Constitution  of 
Oregon)  which  authorized  corporations  to  be  formed  under  general  laws, 
and  not  by  special  laws,  except  for  municipal  purposes,  and  also  provided 
that  all  laws  passed  pursuant  to  the  section  could  be  amended  or  repealed, 
but  not  so  as  to  Impair  or  destroy  any  vested  corporate  rights.  The  act  of 
Incorporation  (Special  Laws  of  Oregon,  1862,  p.  3)  under  which  Ordinance  No. 

^s»For  oUier  casM  see  same  topic  &  K£Y-1*]UMB£R  in  aU  K^jr-Nomberad  Digests  A  Index ca 
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207,  enacted  In  April,  1891,  the  franchise  ordinance  here  Involved,  was  passed, 
has  these  provisions: 

"Sec.  6.  The  mayor  and  aldermen  shall  comprise  the  common  council  of  said 
dty,  and  at  any  meeting  shall  have  exclusive  power — 

**To  provide  for  lighting  the  streets  and  furnishing  the  city  and  the  inhahi- 
tants  thereof  with  gas  or  other  light,  and  with  pure  and  wholesome  water, 
and  for  such  purposes  may  construct  such  water,  gas  or  other  works,  wlt&m 
or  without  the  city  limits,  as  may  be  necessary  or  convenient  therefor:  Pro- 
vided, that  the  council  may  grant  and  allow  the  use  of  the  streets  and  alleys 
of  the  city  to  any  person,  company  or  corporation  who  may  desire  to  estab- 
lish works  for  supplying  the  city  and  the  inhabitants  thereof  with  such  water 
or  light  upon  such  terms  and  conditions  as  the  council  may  prescribe. 

"26.  ♦  ♦  •  To  permit  and  regulate  the  use  of  the  streets,  alleys  and  pub- 
lic grounds  of  the  city  for  laying  down  and  repairing  gas  and  water  mains, 
for  building  and  repairing  sewers  and  the  erection  of  gas  or  other  lights;  to 
preserve  the  streets,  alleys,  side  and  cross  walks,  bridges  and  public  grounds 
from  injury,  and  prevent  the  unlawful  use  of  the  same,  and  to  regulate  their 
use,  to  fix  the  maximum  rate  of  wharfage,  rates  for  gas  or  other  lights,  for 
carrying  passengers  on  street  railways,  and  water  rates." 

In  section  4  of  the  Ordinance  No.  207  it  was  provided  that  the  Salem  Water 
Oompany  shall  not  charge  at  any  time  "higher  rates  for  water  than  is  custom- 
arily allowed  for  water  in  towns  or  cities  of  like  population  on  the  Pacific 
Coast;  hut  the  Salem  Water  Oompany,  its  successors  or  assigns,  shall  not  at 
any  time  charge  more  than  one  dollar  and  eighty-two  cents  ($1.82)  per 
month  for  each  hydrant  or  dstem  actually  supplied.  And  the  right  is  hereby 
reserved  by  the  city  of  Salem  to  continue  or  discontinue  to  connect  or  discon- 
nect any  or  all  hydrants  or  cisterns  connected,  or  which  may  hereafter  be 
connected  with  said  works ;  and  the  city  of  Salem  shall  not  pay  for  said  hy- 
drants or  cisterns  while  the  same  are  disconnected  or  discontinued." 

In  May,  1913,  the  city  filed  a  complaint  with  the  Public  Service  Commis- 
sion of  the  state  of  Oregon  against  the  water  company,  wherein  the  city  set 
forth  that  the  water  company  as  a  public  utility  was  subject  to  the  provi- 
sions of  chapter  279  of  the  Laws  of  Oregon  of  1911,  and  that  the  distributing 
system  of  the  water  company  was  inadequate  to  supply  the  demands  of  the 
residents  of  the  city,  and  that  the  water  supply  was  inadequate,  and  that  the 
rates  charged  were  unequal;  wherefore  the  city  prayed  that  the  commission 
should  make  such  orders  as  were  necessary  for  extending  the  distributing 
mains  and  that  the  rates  of  the  water  company  should  be  adjusted  and  equal- 
ized, "so  that  the  same  shall  be  uniform  and  equal  and  that  said  rates  may  be 
reduced  so  that  the  charges  may  return  to  the  defendant  [water  company]  a 
reasonable  return  upon  its  investment." 

After  filing  the  complaint  with  the  Public  Service  Commission,  and  about 
March,  1914,  the  city  council  adopted  a  resolution  (No.  1294)  in  substance  as 
follows:  That  the  Commission,  in  adjusting  the  rates  of  the  water  company 
for  the  city  on  the  private  users,  take  into  consideration  the  price  "at  which 
the  hydrants  should  be  charged  to  make  an  equitable  rate  for  the  private 
user,  and,  if  the  rate  now  charged  the  city  for  hydrants  by  the  water  com- 
pany is  too  high  or  too  low,  that  it  be  adjusted  accordingly." 

After  public  hearing  about  August  19,  1914,  the  conmilssion  found  that  the 
rate  of  $1.82  charged  by  the  water  company  to  tiie  city  for  its  fire  hydrants 
put  an  undue  burden  upon  the  other  users  of  water,  and  that  the  city 
should  pay  to  the  water  company  $2.50  per  hydrant  per  month  for  all  hydrants 
to  which  water  was  furnished  by  the  water  company,  the  new  rate  to  be 
effective  October  1,  1914.  Thereafter  the  wat;er  company  furnished  to  the 
city  and  to  the  fire  hydrants  water,  and  the  citj'  accepted  the  service  without 
dissent.  Bills  for  water  are  payable  in  advance,  but  the  city  has  refused  to 
pay  for  the  service,  and  there  is  a  large  amount  claimed  to  be  dua 

The  city,  in  its  answer,  sets  up  that  the  Public  Service  Commission  was 
created  in  1911,  and  subsequent  to  the  acts  of  incorporation  of  the  water  com- 
pany and  to  the  various  amendments  to  the  act  creating  the  city  of  Salem,  and 
subsequent  to  the  amendment  to  section  2  of  article  11  of  the  Constituti^Ki 
of  Oregon,  as  amended  in  November,  1910,  and  subsequent  to  the  adoption 
of  section  la  of  article  4  of  the  Constitution  of  Oregon,  and  to  certain'  legisla- 
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tP/e  enactments  which  need  not  be  here  faUy  dted.  One  of  the  amendments 
of  1908  added  a  new  subdivision  to  section  6,  and  provided  that  the  mayor  and 
aldermen,  comprising  the  common  council,  should  have  exclusive  power  (sub- 
division  41):  To  license,  regulate,  and  tax  water  and  power  companies,  and 
to  fix  the  maximum  rates  to  be  charged  by  any  person,  company,  or  corpora- 
tion for  water  or  power  supplied  by  such  i)erson  or  company  to  private  or 
public  consumers  within  the  city. 

The  dty  alleges  that  the  charges  made  by  the  water  company  for  supplying; 
water  to  the  Inhabitants  of  the  city  were  unreasonable,  unjust,  and  unequal 
as  between  dilfer^it  patrons  and  consumers,  and  alleges  that  to  secure  an  ap- 
praisement of  the  value  of  the  property  and  equipment,  and  for  the  purpose 
of  having  a  determination  by  the  Public  Service  Oommlssion  whether  or  not 
the  city  was  charging  its  patrons  unjust  tariifs  for  the  private  use  of  water, 
the  city  filed  a  complaint  with  the  Public  Service  Oommlssion,  and  later  the 
resolution  hereinbefore  referred  to  was  passed.  It  is  admitted  tliat  the  dty 
has  dedined  to  accept  the  orders  of  the  Public  Service  Commission  in  so  fiir 
as  they  increased  the  rates  for  water  service  for  liydrants. 

B.  W.  Macy,  of  Salem,  Or.,  and  Wm.  P.  Lord,  of  Portland,  Or.,  for 
plaintiffs  in  error. 

Wood,  Montague,  Hunt  &  Cookingham,  Isaac  D.  Hunt,  and  M.  M. 
Matthiessen,  all  of  Portland,  Or.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  We  will 
not  stop  to  analyze  the  question  whether  the  franchise  which  was  ac- 
cepted constituted  a  contract  between  the  city  and  the  water  company 
and  its  predecessors,  for  we  will  accept  the  premise  that  it  was  a  con- 
tractual relationship  which  could  not  be  impaired  without  the  consent 
of  the  water  company.  This  assumption  brings  us,  then,  directly  to 
inguire  what  is  the  effect  where  the  Public  Service  Commission  of  the 
state  and  the  utility  corporation  agree  to  changes  in  the  contract  and 
the  municipality  alone  objects. 

In  Hunter  v.  Pittsburgh,  207  U.  S.  161,  28  Sup.  Ct.  40,  52  L.  Ed. 
151,  the  Supreme  Court  established  that  neither  the  charter  nor  any 
law  conferring  governmental  power,  or  vesting  in  a  city  property  to  be 
used  for  governmental  purposes,  or  authorizing  it  to  hold  or  manage 
such  property,  or  exempting  it  from  taxation  upon  it,  constitutes  a 
contract  with  the  state  within  the  meaning  of  the  federal  Constitution, 
but  that  the  state  at  its  pleasure  can  modify  or  withdraw  all  such  pow- 
ers, can  take  without  compensation  the  property,  hold  it  itself,  expand 
or  contract  the  territorial  area,  or  even  repeal  the  charter  and  destroy 
the  corporation.  The  court  held  that  the  state  is  supreme  in  respect 
to  such  matters,  and  the  Legislature,  conforming  its  action  to  the  Con- 
stitution of  the  state,  may  do  as  it  will,  unrestrained  by  any  provision 
of  the  Constitution  of  the  United  States. 

In  Portland  v.  Public  Service  Commission,  173  Pac.  1178,  the  Su- 
preme Court  of  Oregon  discussed  the  question  of  the  relationship  ex- 
isting between  the  Public  Service  Commission  and  the  state,  and  re- 
garded the  commission  as  the  agent  of  the  state,  endowed  by  the  state 
with  plenary  power,  capable  of  consenting  to  a  change  in  a  contract 
between  a  city  and  a  street  railroad,  whereby  the  company  was  al- 
lowed to  charge  an  increased  rate  or  fare.    The  court,  limiting  its 
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Views,  said  that,  whatever  rules  might  prevail  if  one  of  the  parties  to 
the  contract  should  attempt  to  change  the  terms  without  the  consent 
of  the  other,  they  were  not  applicable  to  a  situation  where  the  con- 
tracting i>arties  themselves  agreed  to  the  change. 

It  is  said,  however,  that  these  cases  are  to  be  distinguished,  in  that 
here  the  right  to  obtain  hydrant  service  at  rates  not  to  exceed  those 
specified  in  the  franchise  was  held  by  the  city  purely  in  its  propri- 
etary capacity.  But  as  the  municipal  corporation  is  but  a  political  sub- 
division of  the  state,  and  exists  by  virtue. of  the  exercise  of  the  power 
of  the  state  through  its  legislative  department,  it  is  our  opinion  that 
the  city  had  no  absolute  property  right  to  demand  continued  hydrant 
service  at  a  given  rate  as  against  the  right  of  the  state  to  modify  such 
rates  of  service  with  the  consent  of  the  water  company,  notwithstand- 
ing the  fact  that  as  to  the  water  company  itself  the  contract  might 
be  unalterable  except  with  its  consent. 

In  Worcester  v.  Worcester  Consolidated  Street  Ry.  Co..  196  U. 
S.  539,  25  Sup.  Ct.  327,  49  L.  Ed.  591,  the  rail\vay  company  had  been 
granted  a  franchise  on  the  condition  that  certain  pavement  be  main- 
tained between  the  rails  for  the  entire  distance  covered  by  the  tracks. 
When  the  franchise  was  negotiated  the  city  council  had  authority  to 
grant  locations  for  the  laying  of  a  railroad  under  such  restrictions  as 
they  deemed  the  interests  of  the  public  might  require,  and  there  was 
legislation  in  the  state  requiring  that  the  paving  of  streets  occupied 
by  railroad  tracks  should  be  kept  in  repair  by  the  railroad  companies. 
Afterwards  the  Legislature  passed  a  law  designed  to  relieve  street  rail- 
way companies  of  the  obligation  to  keep  paving  between  tracks  in  re- 
pair, and  the  street  railway  company  refused  to  repair  the  paving 
between  its  tracks,  with  the  result  that  the  city  made  the  repairs  and 
attempted  to  hold  the  street  railway  company  liable.  The  contention 
of  the  city  was  that  the  legislation  which  purported  to  relieve  the 
street  railway  company  from  the  obligation  to  keep  the  paving  in  re- 
pair was  invalid,  because  the  effect  was  to  impair  the  obligation  of 
the  contract  between  the  city  and  the  railway  company.  The  Supreme 
Court  said  it  had  no  doubt  that  the  Legislature  of  the  state  had  the 
power  to  abrogate  the  provisions  of  the  contract  between  the  city  and 
the  railway  company  with  the  assent  of  jthe  railway  company,  and 
concluded  that  the  asserted  right  of  the  city  to  demand  the  continu- 
ance of  the  obligation  to  pave  and  repair  streets  did  not  amoimt  to 
a  property  right  held  by  the  corporation,  which  the  Legislature  was 
unable  to  touch  either  by  way  of  limitation  or  extinguiSiment.  The 
court  said: 

**If  these  restrictions  or  conditions  are  to  be  regarded  as  a  contract,  we 
think  the  Legislature  would  have  the  same  right  to  terminate  It,  with  the 
consent  of  the  railroad  company,  that  the  dty  Itself  woold  have." 

The  court,  approving  the  doctrine  of  New  Orleans  v.  New  Orleans 
Waterworks  Co.,  142  U.  S.  79,  12  Sup.  Ct.  142,  35  L.  Ed.  943,  was  of 
the  opinion  that  a  municipal  corporation  is  in  no  contract  relations 
with  its  sovereign,  at  whose  pleasure  its  charter  may  be  amended, 
changed,  or  revoked  without  the  impairment  of  any  constitutional  obr 
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ligation,  and  furthermore  that,  while  a  municipal  corporation  may 
own  private  property  not  of  a  public  or  governmental  nature,  and  that 
such  property  may  be  entitled  to  constitutional  protection,  still  the 
asserted  right  in  that  case  to  demand  the  continuance  of  an  obligation 
to  pave  and  repair  streets  did  not  amount  to  property  held  by  the 
corporation  which  the  Legislature  was  unable  to  touch  either  by  way 
of  limitati(Mi  or  extinguishment.  But,  furthermore,  the  court  held 
that,  even  if  the  restrictions  or  conditions  contained  in  the  orders  of 
the  board  of  aldermen  examined  in  the  case  were  to  be  regarded  as  a 
contract,  still  the  Legislature  had  the  same  right  to  terminate  it  with 
the  consent  of  the  railroad  company  that  the  city  .itself  would  have. 

In  Woodbum  v.  Public  Service  Comm.,  82  Or.  114,  161  Pac.  391, 
L.  R.  A.  1917C,  98,  Ann.  Cas.  1917E,  996,  the  court  held  that  the  city 
entered  into  the  franchise  contract  between  the  city  and  telephone 
company  subject  to  tiie  reserved  right  of  the  state  to  exercise  its  police 
power  and  compel  a  change  of  rates,  and  that  when  the  state  exercised 
its  power  it  did  not  work  an  impairment  of  any  obligation  of  the  con- 
tract.   The  court  said : 

"The  regulation  of  rates  for  the  purpose  of  promoting  the  health,  comfort, 
safety,  and  welfare  of  society  is  an  exercise  of  the  police  power,  and  is 
therefore  an  attribute  of  sovereignty" 

— ^and  was  of  the  opinion  that  when  seeking  to  determine  whether  the 
regulation  of  rates  has  been  conferred  upon  the  city,  with  or  without 
limitations,  the  courts  would  be  guided  by  the  rule  that  the  delegation 
of  the  sovereign  right  to  regulate  rates  must  he  dear  and  express,  and 
doubts  would  be  resolved  against  the  city. 

Salem  v.  Anson,  40  Or.  343,  67  Pac.  190,  56  L.  R.  A.  169,  91  Am. 
St.  Rep.  485,  and  other  cases,  are  cited  by  plaintiff  in  error  as  holding 
that,  under  charfer  provisions  like  those  under  consideration,  there  was 
a  delegation  of  exclusive  power  by  the  state  Legislature  to  the  city  to 
regulate  and  control  the  use  of  the  streets  by  a  water  company  upon 
such  terms  and  conditions  as  the  city  council  might  prescribe;  and 
with  ability  counsel  have  argued  that  after  acceptance  of  the  terms 
of  the  franchise  it  was  beyond  the  power  of  the  Legislature  to  effect 
a  change  of  its  terms  without  impairing  the  obligation  of  the  contract. 
The  Oregon  case  does  not  pass  upon  the  immediate  question.  In  Cleve- 
land V.  Cleveland  City  Ry.  Co.,  194  U.  S.  517,  24  Sup.  Ct.  756,  48  L. 
Ed.  1102,  specially  relied  upon,  it  was  decided  that  the  ordinance  in- 
volved constituted  a  contract,  but  the  court  did  not  go  farther  than 
to  hold  that  the  car  company,  with  which  the  contract  was  made,  could 
not  be  relieved  without  the  consent  of  the  city.  In  Detroit  v.  Detroit 
Citizens'  R.  Co.,  184  U.  S.  368,  22  Sup.  Ct.  410,  46  L.  Ed.  592,  the 
contract  was  made  in  obedience  to  an  act  expressly  authorizing  agree- 
ment between  the  corporation  and  the  city. 

It  seems  to  us  that  the  later  case  of  Home  Telephone  Co.  v.  Los 
Angeles,  211  U.  S.  270,  29  Sup.  Ct.  50,  53  L.  Ed.  176,  more  fully  ex- 
presses the  views  of  the  Supreme  Court,  where  the  contention  is  that 
the  state  has  authorized  one  of  its  municipal  corporations  to  fix  rates 
by  inviolable  contract  to  be  charged  by  a  public  .utility  corporation 
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for  a  definite  term.  There  the  charter  examined  gave  to  the  council 
"power  *  *  *  to  regulate  telephone  service"  and  "to  fix  and  de- 
termine the  charges"  for  telephone  service  and  connections.  The 
court  was  of  opinion  that,  unless  the  legislation  granting  such  a  power 
was  perfectly  clear,  the  city  could  not  make  a  contract  fixing  unalter- 
ably the  charges  for  telephone  service  during  the  life  of  the  franchise, 
and  thus  deprive  the  city  from  exercising  the  power  of  regulation, 
and  the  ordinance  was  treated  as  not  one  "to  agree  upon  the  diarg^es," 
but  as  empowering  the  city  "to  fix  and  determine  the  charges."  The 
court  said : 
"It  authorizes  the  ezerdse  of  the  govemmental  power  and  nothing  else.** 

Authority  to  contract  away  the  power  of  regulation  was  not  found 
either  in  the  express  words  of  the  ordinance  or  by  implication  from  its 
terms.  In  the  examination  of  the  ordinance  now  before  us  we  must 
always  have  in  mind  that  the  contract  bound  the  water  company  to 
hut  one  matter;  that  is,  not  to  charge  for  water  in  excess  of  $1.82 
per  hydrant  per  month.  The  municipality  did  not  surrender  all  right 
of  fixing  terms  on  which  the  water  company  could  use  its  streets. 
There  was  no  agreement  fixing  unalterably  the  charges.  Under  cer- 
tain limitations,  as,  for  instance,  if  the  reasonableness  of  the  rate  were 
questioned,  the  city  could  require  the  water  company  to  decrease  its 
charge  for  hydrant  service,  and  to  a  reasonable  extent  might  vary  con- 
ditions under  which  there  was  an  occupancy  of  the  streets.  Thus, 
while  there  is  a  contract,  we  are  disposed  to  think  the  city  never 
agreed  and  has  not  undertaken  to  yield  wholly  its  charter  right  of 
allowing  the  use  of  the  streets  "upon  such  terms  and  conditions  as  the 
council  may  prescribe,"  and  has  not  altogether  yielded  its  power  "to 
fix  *  *  *  water  rates."  Milwaukee  Elec.  R.  Co.  v.  Wisconsin  R. 
R.  Comm.,  238  U.  S.  174,  35  Sup.  Ct.  820,  59  L.  Ed.  1254. 

If  we  are  correct  in  this  view,  then  section  2  of  chapter  80  of  the 
Laws  of  1911  was  merely  a  ratification  of  the  contract  as  made  by  the* 
city,  but  did  not  sanction  a  contract  which  attempted  to  bargain  away 
the  rate-regulating  power.  Section  2  provided  that  all  contracts  here- 
tofore made  and  then  in  effect  for  sale  of  water  by  any  corporation — 

"are  hereby  ratified  and  declared  legal  and  valid  contracts.  In  so  far  as  the 
right  of  such  city  or  town  to  contract  with  reference  to  same  is  concerned." 

With  these  expressions  of  what  seem  to  us  to  be  the  true  view  of 
the  contract  which  is  involved,  we  leave  the  last  point  without  conclu- 
sive decision,  and  rest  our  ruling  upon  the  ground  that  the  city  could 
agree  that  the  state  through  the  commission  and  the  water  company 
could  consent  to  the  modifications  of  the  terms  of  the  contract  with 
respect  to  rates  to  he  charged  and  paid.  We  believe,  also,  that  as  the 
city  had  no  private  property  right  for  hydrant  service  that  was  not 
of  a  public  or  governmental  nature,  there  could  be  no  sound  objection 
to  a  modification  by  the  state  with  the  consent  of  the  water  company, 
especially  where  the  city  sought  a  readjustment  of  rates  for  hydrants. 

Affirmed, 
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KIBGHNER  v.  UNITES)  STATES. 
(Circuit  Ooart  of  Appeals,  FourUi  Circuit    December  5,  1918.) 

No.  1055. 

1.  Wab  ^=3>4 — ^EspiONAOB  Act — False  Reports. 

It  is  not  essential  that  false  reports  and  statements,  to  constitute  an  of- 
fense under  Espionage  Act»  tit.  1,  §  3  (Comp.  St.  1918,  §  10212c),  should 
be  made  in  the  presence  of  persons  who  are,  or  are  liable  to  be,  selected 
for  military  or  naval  service. 

2.  War  ^s>4 — ^Espionage  Act — Trjull — ^Eyidenci;  of  Intent. 

Cn  a  prosecution  for  making  false  reports  and  statements,  in  violation 
of  E^ionage  Act,  other  statements  than  those  charged,  but  of  similar 
character,  made  by  defendant  at  different  times  and  places,  even  before 
the  passage  of  the  act,  may  be  shown  on  the  question  of  intent 

3.  Cruhnai.  Law  ^=»309 — Evidenob — ^Pbesttuftion  of  Good  Character. 

On  the  trial  of  a  criminal  case,  where  there  is  no  evidence  of  defendant's 
character,  there  is  no  presumption  of  his  good  character. 

4.  Criminal  L0.w  ^=^24 — Presumption  of  Intent. 

It  is  not  error  in  a  criminal  case  to  instruct  that  defendant  is  presumed 
to  have  intended  what  he  did. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg ;  Alston  G.  Dayton,  Judge. 

Criminal  prosecution  by  the  United  States  against  H.  E.  Kirchner. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

William  Beard,  of  Parkersburg,  W.  Va.,  for  plaintiff  in  error. 

Stuart  W.  Walker,  U.  S.  Atty.,  of  Martinsburg,  W.  Va.  (Charles  N. 
Campbell,  Asst.  U.  S.  Atty.,  of  Martinsburg,  W.  Va.,  and  J.  J.  P. 
O'Brien,  Asst.  U.  S.  Atty.,  of  Wheeling,  W.  Va.,  on  the  brief),  for 
the  United  States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and.  McDO WELL, 
District  Judge. 

McDowell,  District  Judge.  On  January  14,  1918,  the  grand  jury 
of  the  United  States  District  Court  for  the  Northern  District  of  West 
Virginia,  at  Parkersburg,  returned  the  following  indictment: 

"The  grand  jurors  of  the  United  States,  duly  impaneled,  sworn,  and  charged 
to  inquire  within  and  for  the  said  district,  upon  their  oaths  present  that  H. 

B3.  Kirchner  on  the day  of ,  1017,  and  after  the  17th  day  of 

June,  1917,  the  United  States  then  and  there  being  at  war  with  the  imperial 
German  government,  did,  at  Elizabeth,  in  the  Northern  district  of  West  Vir- 
ginia, willfully,  unlawfully,  and  feloniously  make  and  convey  to  divers  persons 
to  the  grand  Jurors  unknown,  some  of  whom  said  persons  were  at  the  time 
aforesaid  betweem  the  ages  of  21  and  31  years,  and  were  then  and  there  sub- 
ject to  be  called  into  the  service  of  the  United  States  Army,  under  the  pro- 
visions of  the  Selective  Service  Act,  an  act  of  CJongress  approved  on  the  18th 
day  of  May,  1917  [40  Stat.  76,  a  15  (Ck)mp.  St.  1918,  §§  2019a,  2019b,  2044a- 
2044k)],  certaiD  false  statements  regarding  the  United  States  government, 
the  army  of  the  United  States,  the  bonds  of  the  United  States  then  being 
offered  to  the  citizens  of  the  United  States  for  sale  to  promote  the  success 
of  the  United  States  in  the  prosecution  of  the  war  then  being  conducted 
against  the  imperial  German  government,  which  said  statements  in  their 
entirety  are  unknown  to  the  grand  Jurors,  but  which  in  substance  were  to 
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the  effect  that  the  United  States  government  in  the  prosecution  of  the  said 
war  was  corrupt,  and  contiiolled  by  the  moneyed  interests,  that  the  Selective 
Service  Act  aforesaid  was  unconstitutional,  that  the  people  of  the  United 
States  could  never  meet  the  eixpense  of  the  war  with  Germany,  that  the  people 
of  the  United  States  should  not  buy  the  United  States  bonds  then  being  offered 
for  sale,  he,  the  said  H.  E.  Kirchner,  then  and  there  knowing  said  statements 
to  be  false,  with  intent  to  interfere  with  the  operation  and  success  of  the 
military  and  naval  forces  of  the  United  States  in  the  said  war  with  the  imperial 
German  government,  and  to  promote  the  success  of  the  imperial  German  gov- 
ernment in  said  war,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United  States  of 
America.  Stuart  W.  Walker,  U.  S.  Attorney." 

The  indictment  was  founded  on  section  3,  title  1,  of  the  original  Es- 
pionage Act  of  June  15,  1917,  c.  30,  40  Stat.  219  (Comp.  St.  1918,  § 
10212c): 

"Whoever,  when  the  United  States  Is  at  war,  shall  willfully  make  or  con- 
vey false  reports  or  false  statements  with  intent  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval  forces  of  the  United  States  or  to  pro- 
mote the  success  of  its  enemies  and  whoever,  when  the  United  States  is  at 
war,  shall  willfully  cause  or  attempt  to  cause  insubordination,  disloyalty,  mu- 
tiny, or  refusal  of  duty,  in  the  military  or  naval  forces  of  the  United  States,  or 
shall  willfully  obstruct  the  recruiting  or  enlistment  service  of  the  United  States, 
to  the  injury  of  the  service  or  of  the  United  States,  shall  be  punished  by  a 
fine  of  not  more  than  $10,000  or  Imprisonment  for  not  more  than  twenty 
years,  or  both." 

The  charge  of  the  trial  court  is  reported  in  the  series  of  bulletins, 
issued  hy  the  Department  of  Justice,  known  as  "Interpretations  of 
War  Statutes,"  bulletin  No.  69.  The  defendant  below  demurred  to  the 
indictment,  and  saved  an  exception  to  the  order  overruling  the  de- 
murrer. 

The  first  contention  on  the  demurrer  by  counsel  for  defendant  is 
based  on  the  supposition  that  the  indictment  charges  the  defendant 
merely  with  the  utterance  of  opinions.  The  indictment  alleges  that  the 
defendant  had  said  in  substance  that  the  United  States  government  in 
the  prosecution  of  the  war  was  corrupt  and  controlled  by  the  moneyed 
interests.  Certainly  such  an  assertion  could  be  made  and  intended  as 
a  statement  of  fact.  There  is  nothing  on  the  face  of  the  indictment 
on  which  to  found  an  argument  that  the  defendant  was,  in  respect  to 
the  foregoing  assertion,  being  prosecuted  for  an  expression  of  opinion. 

The  assertion  that  the  people  of  the  United  States  could  never  meet 
the  expenses  of  the  war  must  be  treated  as  a  mere  expression  of  opin- 
ion, and  the  statement  that  the  people  should  not  buy  United  States 
bonds  is  of  course  not  a  statement  of  fact.  It  is  unnecessary  to  de- 
cide whether  the  statement  that  the  Selective  Service  Act  is  uncon- 
stitutional be  a  statement  of  fact  or  of  opinion.  The  indictment  con- 
tains at  least  one  clear  statement  of  fact  alleged  to  be  false ;  the  re- 
maining statements  alleged  to  have  been  made  may  properly  be  treated 
as  surplusage. 

[1]  The  remaining  objections  to  the  indictment  are  founded  on  the 
theory  that  the  false  statement  must  be  made  to,  or  at  least  within  the 
hearing  of,  persons  who  are,  or  who  are  liable  to  become,  members  of 
the  military  or  naval  forces.  We  find  no  warrant  for  this  contention 
in  the  statute.    The  success  of  the  military  and  naval  forces  is  aided 
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or  hampered  in  large  measure  by  the  spirit  of  the  civilian  population. 
Shipbuilders,  munition  makers,  coal  miners,  lumber  producers,  buyers 
and  sellers  of  Liberty  Bonds  and  War  Savings  Stamps,  women  and 
girls  making  Red  Cross  supplies,  merely  begin  the  list  of  civilians 
whose  patriotic  ardor  is  almost  as  essential  to  the  success  of  our  mili- 
tary and  naval  forces  as  is  the  spirit  of  the  men  composing  these  forces. 
Excepting  only  those  who  are  too  unintelligent  to  understand,  there  is 
no  class  of  our  population  on  whom  some  false  statements  may  not 
have  a  pernicious  effect  in  the  direction  of  restraining  patriotic  en- 
deavor. In  drawing  the  indictment  it  was  unnecessary  for  the  pleader 
to  negative  the  fact  that  the  statements  alleged  against  the  defendant 
were  made  only  in  the  hearing  of  those- too  unintelligent  to  understand 
them.  The  return  of  the  indictment  necessarily  imported  that  the  de- 
fendant's statements  were  made  to  some  person  who  understood  them 
and  repeated  them  before  the  grand  jury.  It  follows  that,  unless  the 
false  statement  be  made  only  to  children  of  very  tender  years  or  to 
imbeciles,  the  intent  to  interfere  with  the  operation  or  success  of  the 
military  or  naval  forces  may  exist. 

The  crime  denounced  is  not  that  of  interfering  with  the  success  of 
our  forces.  If  the  false  statement  is  willfully  made  with  the  intent 
denounced,  the  offense  is  complete ;  and  if  the  effect  of  the  statement 
may  reasonably  be  to  chill  the  ardor  or  restrain  the  efforts  of  any  of 
those  who  hear  the  statement,  the  proscribed  intent  may  exist.  The 
statute  does  not  discriminate  between  an  intent  to  directly  interfere, 
and  an  intent  to  indirectly  interfere,  with  the  operation  or  success  of 
the  military  forces ;  and  hence  we  have  no  reason  for  making  such  dis- 
tinction. 

In  the  bulletins,  "Interpretations  of  War  Statutes,"  mentioned  above, 
are  numerous  expressions  of  judicial  opinion  as  to  this  question.  In 
U.  S.  v.  Harper,  No.  76,  Judge  Jack  said : 

"Neither  is  it  necessary  that  the  government  prove  that  such  statements 
were  made  In  the  presence  of  persons  liable  to  military  service.  This  latter 
phrase  in  the  indictment  may  be  regarded  as  surplusage." 

In  U.  S.  V.  Frerichs,  No.  85,  Judge  Munger  said : 

*1f  one  were  to  say  to  those  being  solicited  to  subscribe  for  bonds  to  sup- 
port the  war,  that  the  bonds  were  selling  on  the  Stock  Exchange  at  50  cents 
on  the  dollar  when  they  were  selling  at  par,  or  near  that,  and  that  was  said 
with  the  intent  that  it  would  discourage  people  from  subscribing  for  the  bonds, 
and  thereby  render  difficult  the  support  of  the  armies  in  the  prosecution  of  the 
war,  It  could  well  be  said  that  the  intent  of  that  man  was  to  interfere  with 
the  success  of  and  the  operation  of  the  naval  and  mUitary  forces  of  the 
United  States." 

In  U.  S.  V.  Zittel,  No.  90,  Judge  Neterer  said: 

"A  person  would  be  guilty  of  the  violation  ot  tne  provisions  of  this  act  by 
making  false  reports  or  false  statements  with  intent  to  interfere  with  the  oper- 
ation or  success  of  the  military,  without  making  the  reports  or  statements 
directly  to  men  in  unifomn  or  men  registered  and  held  in  reserve. 

"There  are  many  activities  connected  with  the  supply  of  the  military  and 
naval  forces,  and  if  false  statements  and  reports  are  made  with  intent  to 
interfere  with  any  of  the  operative  agencies  which  supply  the  military  or 
naval  forces  and  are  necessary  for  their  successful  operation,  It  would  be  a 
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violation  of  this  act  For  Instance,  trani^K>rtation  Is  necessary,  and  If  a 
person  should  willfully  make  false  reports  or  false  statements  with  the  in- 
tent to  interfere  with  the  ship  construction,  or  with  the  intention  of  inter- 
fering with  supplying  the  vessels,  when  constructed,  with  seamen,  or  with 
any  of  the  active  agencies  which  are  necessary  to  promote  the  success  of  the 
military  and  naval  forces  in  whatever  respect,  if  any  disclosed  by  the  evi- 
dence, it  would  be  a  violation  of  this  act" 

In  U.  S.  V.  Tauhert,  No.  108,  Judge  Aldrich  said: 

"Now,  when  a  nation  engages  in  war,  it  is  important  that  it  should  not  be 
hindered — that  It  should  not  be  impeded  or  embarrassed  or  retarded  or  check- 
ed or  slackened — ^by  internal  obstruction ;  and  that  means  not  only  in  respecc 
to  actual  war  activities  in  the  field,  but  it  must  not  be  hindered  in  its  activities 
in  the  direction  of  preparedness.    ♦    ♦    ♦ 

"I  have*  told  you  that  the  law  is  a  constitutional  law,  that  It  is  one  enacted 
in  war  times,  to  the  end  that  the  war  may  be  vigorously  prosecuted,  and  it 
means  that  the  war  shall  not  be  obstructed  either  in  its  active  military  oper- 
ations or  in  respect  to  the  necessary  things  that  must  be  done  in  order  to 
sustain  the  military  armw    •    •    • " 

In  U.  S.  V.  Stephens,  No.  116  (S.  C.  121),  Judge  WooUey  said: 

"A  careful  study  of  the  Espionage  Act  and  of  section  3  before  amendment 
satisfies  me  that  the  offense  defined  is  not  limited  to  a  direct  interference  with 
the  operation  and  success  of  military  forces.  The  controlling  word  of  the 
statute  is  'Interference,'  and  if  the  intent  with  which  false  statements  are 
made  is  to  work  such  interference  it  matters  little  whether  that  «id  is  reach- 
ed directly  or  indirectly.  Physical  contact  with  military  operations  is  not 
necessary  to  work  interference  with  them.  Every  one  knows  this  now.  Con- 
gress knew  it  when  it  enacted  the  statute.  Interference  being  the  thing,  the 
processes  by  which  it  is  achieved  are  not  regarded  as  of  importance." 

In  U.  S.  V.  Weinsberg,  No.  123,  Judge  Morris  said: 

*'I  wish  to  say  in  the  beginning  that  when  we  speak  of  interfering  with  the 
success  of  the  military  forces  of  the  United  States  it  is  my  view  that  one  can 
interfere  with  the  success  of  the  military  forces  of  the  country  by  destroying, 
or  weakening,  or  undermining,  any  recognized  and  properly  adapted  instru- 
mentality or  organization  which  effectively  aids  in  and  oontributes  to  that 
success.    •    •    ♦ »» 

In  U.  S.  V.  Binder,  No.  126,  Judge  Garvin  said: 

**Now,  it  is  important  for  you  to  bear  in  mind  that  it  is  not  necessary,  and 
I  charge  you  this  as  matter  of  law,  that  any  of  the  sentiments  contained  in 
this  book  should  have  been  actually,  by  the  defendant,  brought  to  the  direct 
personal  notice  of  any  one  in  the  military  or  naval  service  of  the  United 
States,  includlDg  the  National  Army,  because  you  can  readily  understand  that 
the  effect  which  the  government  charges  this  defendant  intended  the  pubUca- 
tion  should  have  might  quite  as  easily  be  brought  about  by  bringing  sentiments 
of  this  sort  to  the  notice  of  friends  and  relatives  of  those  who  are  actually  in 
or  who  were  expecting  to  be  connected  with  the  military  or  naval  service." 

See,  also,  U.  S.  v.  Nagler,  No.  127. 

We  think  it  imnecessary  to  discuss  the  remaining  arguments  on 
the  demurrer  made  by  counsel  for  defendant.  In  passing,  however,  we 
should  say  that  we  regard  as  surplusage  the  allegation  in  the  indict- 
ment that  the  statements  made  by  the  defendant  were  made  to  persons 
subject  to  be  called  into  the  military  service. 

[2]  It  is  next  urged  that  the  trial  court  erred  in  admitting  evidence 
of  statements,  similar  in  nature  to  those  set  out  in  the  indictment,  made 
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by  the  defendant  in  the  Southern  district  of  West  Virginia  and  before 
the  Espionage  Law  was  enatted.  In  admitting  this  evidence  the  trial 
court  distinctly  and  more  than  once  advised  the  jury  that  this  testi- 
mony was  admitted  only  as  bearing  on  the  intent  of  the  defendant  in 
making  the  statements  set  out  in  the  indictment.  The  evidence  in  ques- 
tion does  have  a  tendency  to  prove  that  the  defendant,  if  he  made  the 
statements  charged,  made  them  with  the  intent  charged.  We  can  see 
no  force  in  this  contention. 

It  is  argued  that  the  trial  court  committed  error  in  calling  the  at- 
tention of  the  jury  to  the  Act  of  April  22,  1898,  c.  187,  making  all 
able-bodied  citizens  and  certain  persons  of  foreign  birth  between  the 
ages  of  18  and  45  years  liable  to  military  service.  30  Stat.  361.  Coun- 
sel contends  that  this  statute  was  repealed  by  the  Draft  Act  of  May 
18,  1917.  We  think  it  unnecessary  to  decide  the  question.  The  action 
of  the  court  was,  in  oui»  opinion,  unnecessary ;  hut  it  did  not  in  any 
event  constitute  reversible  error.  If  our  construction  of  the  third  sec- 
tion of  the  Espionage  Act  is  sound,  it  is  entirely  immaterial  whether 
all  able-bodied  male  citizens  between  18  and  45  years  of  age  were  or 
were  not  in  January,  1918,  liable  to  military  service. 

[3]  After  the  testimony  was  all  in,  the  defendant's  counsel  asked 
the  court  to  give  an  instruction,  reading  in  part  as  follows : 

"Tbe  court  instructs  the  Jnry  that  the  character  of  an  accused  person  Is  In 
law  presumed  to  be  good,  and  this  alone  may  be  sufficient  to  create  a  reason- 
able doubt  of  guilt    •    •    • " 

There  had  been  no  evidence  of  good  character  offered  or  given,  and 
the  trial  court  refused  to  give  the  instruction*  It  seems  unnecessary 
to  say  more  of  this  exception  than  that  the  Supreme  Court  has  de- 
cided that  there  is  no  such  presumption  as  that  asserted  in  this  prayer. 
Greer  v.  U:  S.,  245  U.  S.  559,  38  Sup.  Ct.  209,  62  L.  Ed.  469.  j 

[4}  It  is  next  objected  that  the  trial  court  added  to  an  instruction, 
offered  by  the  defendant  and  given,  the  following: 

*'The  law  presumes  that  a  man  Intends  that  which  he  does,  and  it  is  from 
the  statements  made  and  the  acts  done  that  his  intent  is  to  be  determined." 

The  jury  knew  the  defendant  to  be  sane  and  adult;  the  statements 
made  by  him  and  testified  to  by  many  witnesses  were  made  knowingly 
and  intentionally.  The  presumption  in  the  mind  of  the  trial  court 
could  have  been  more  fully  expressed ;  but  we  cannot  see,  in  the  cir- 
cumstances existing,  that  the  defendant  was  prejudiced.  There  is  some 
comparatively  recent  authority  to  the  effect  that  the  assertion  that  a 
sane  man  intends  the  natural  and  probable  consequences  of  his  own 
acts,  knowingly  done,  is  not  a  true  presumption  of  law.  See  Thayer's 
Preliminary  Treatise,  p.  335;  2  Chamberlayne,  Ev.  §§  1166,  1167;  7 
Ency.  Ev.  592  et  seq. ;  16  Cyc.  1081 ;  U.  S.  v.  Rutherford,  Bulletin 
No.  119;  U.  S.  V.  Fbntana,  Bulletin  No.  148.  However,  we  need  not 
discuss  this  question.  The  rulings  of  the  Supreme  Court  forbid  that 
the  exception  now  under  consideration  be  sustained.  See  Allen  v.  U. 
S.,  164  U.  S.  492,  496,  17  Sup.  Ct.  154,  155  (41  I^  Ed.  528),  where  the 
trial  court  had  in  the  course  of  its  charge  said: 

'^A  person  is  presumed  to  intend  what  he  does." 
255  F.— 20 
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In  affirming  Mr.  Justice  Brown  said : 

''This  is  nothing  more  than  a  statement  of  the  familiar  proposition  that 
every  man  is  presumed  to  intend  the  natural  and  probahle  consequences  of 
his  own  act" 

In  Agnew  v.  U.  S.,  165  U.  S.  36,  50,  53,  17  Sup.  Ct.  235,  241,  242 
(41  L.  Ed.  624),  Mr.  Chief  Justice  Fuller  said : 

*The  Circuit  Court,  in  tills  part  of  the  charge,  was  dealing  with  the  in- 
tent to  injure  and  defraud  the  hank,  and  rightly  instructed  the  Jury  that,  if 
they  found  certain  facts,  such  intent  was  necessarily  to  be  inferred  there- 
from. This  was  in  application  of  the  presumption  that  a  person  intends  the 
natural  and  probable  consequences  of  acts  intentionally  done,  and  that  an 
unlawful  act  invplies  an  unlawful  intent" 

And  again,  the  trial  court  having  charged,  inter  alia: 

"It  is  a  well-settled  rule,  whidi  the  law  applies  In  both  criminal  and  civil 
cases,  Uiat  the  Intent  is  presumed  and  inferred  from  the  result  of  the  action" 

— it  is  said : 

"In  our  opinion  there  was  evidence  tending  to  establish  a  state  of  case 
Justifi^ing  the  giving  of  this  instruction,  which  was  unexceptionable  as  mat- 
ter of  law." 

In  Reynolds  v.  U.  S.,  98  U.  S.  145,  167  (25  L.  Ed.  244),  it  is  said: 
"A  criminal  Intent  is  generally  an  element  of  crime,  but  every  man  is  pre- 
sumed to  intend' the  necessary  and  legitimate  consequences  of  what  he  know- 
ingly does." 

See,  also,  Hanauer  v.  Doane,  12  Wall.  342,  347,  20  L.  Ed.  439.  ^ 

The  ruling  of  the  trial  court  on  the  motion  to  set  aside  the  verdict 
presents  no  question  for  consideration  by  this  court.  Holmgren  v. 
U.  S.,  217  U.  S.  509,  521,  30  Sup.  Ct  588,  54  L.  Ed.  861,  19  Ann.  Cas. 
778;  Prichard  v.  Budd,  76  Fed.  710,  716,  22  C.  C.  A.  504. 

We  can  find  no  tenable  ground  in  support  of  the  motion  in  arrest 

The  judgment  below  must  be  affirmed 


SOUTH  ATLANTIC  S.  S.  LINE  v.  LONDON-SAVANNAH  NAVAL 
STORES  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  24,  IdlS.) 

No.  3241. 

1.  Shipping  ^=>108— Oontbactb — Breach. 

Contract  for  freight  room  from  United  States  to  England,  conditioned 
to  be  subject  to  provisions  of  ocean  biil  of  lading,  one  of  which  was  liberty 
to  call  at  any  port,  in  or  out  of  customary  routes  was  not  breached  by 
tender  of  ship  *'wlth  the  understanding  that  we  reserve  option  of  forward- 
ing cargo  via  a  continental  port  should  it  prove  necessary,*'  inserted  \n 
view  of  notice  of  shipper's  claim  that  European  war  canceled  all  con- 
tracts for  shipment  to  continental  ports. 

2.  Shipping  ^=»108 — Contbacts— Pbivilege  ot  Calzjng  at  Ports. 

Provision  of  ocHitract  for  freight  room  that  ship  is  to  have  liberty  to 
call  at  ports  in  or  out  of  customary  route,  in  any  order,  to  receive  or 

^s»For  other  cases  see  sams  topic  *  KfiT-NUMBBR  In  all  Key-Nttmb«rs4  Dlgeets  *  Indexes 


Digitized  by  LjOOQIC 


SOUTH  ATL.  B.  B.  LINE  V.  LONDON-SAVANNAH  NAVAL  8.  CO.        307 

discharge  cargo  or  passengers,  or  for  any  other  purpose,  Is  valid,  so  far 
as  a  stop  Is  for  a  purpose  proper  or  necessary  to  the  voyage  In  which  the 
ship  is  engaged. 

8.   SniFPINO  ^=:»108 — CONTBACTS — CANCELLATION. 

Bejectlon  by  shipper  of  tender  of  ship,  because  of  carrier's  noncom- 
pliance with  unwarranted  demand  that  It  forego  a  right  reserved  to  It 
by  contract  for  freight  room,  Justified  carrier  in  treating  contract  as  can- 
celed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
(cm  District  of  Georgia;   Beverly  D.  Evans,  Judge. 

Libel  in  admiralty  by  the  London-Savannah  Naval  Stores  Com- 
pany against  the  South  Atlantic  Steamship  Line.  From  a  judgment 
for  libelant  (248  Fed.  949),  respondent  appeals.    Reversed. 

Samuel  B.  Adams  and  A.  Pratt  Adams,  both  of  Savannah,  Ga., 
for  appellant.  ^ 

William  Garrard,  of  Savannah,  Ga.,  and  J.  Parker  Kirlin,  of  New 
York  City  (John  M.  Woolsey,  of  New  York  City,  on  the  brief),  for 
appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

WALKER,  Circuit  Judge.  This  was  a  lib,el  in  admiralty,  filed 
by  the  aK>ellee,  London-Savannah  Naval  Stores  Company,  against 
the  appellant,  South  Atlantic  Steamship  Line,  to  recover  the  dam- 
ages claimed  to  have  resulted  from  the  alleged  failure  and  refusal 
of  the  latter  to  tender  vessels  for  the  -carriage  from  Pensacola,  Fla., 
to  Bristol,  England,  of  certain  rosin  and  turpentine,  for  which  it  had, 
by  three  written  contracts  with  the  appellee,  agreed  to  furnish  freight 
room  during  the  month  of  August,  1914.  The  parties  will  be  refer- 
red to  by  the  designations  they  had  in  the  trial  court — the  libelant 
and  the  respondent,  respectively.  The  contracts,  dated  respectively 
July  11,  1914,  July  14,  1914,  and  July  27,  1914,  were  made  by  filling 
out  and  signing  a  form  of  an  engagement  for  freight  room  so  as  to 
show  the  amounts  of  rosin  and  turpentine  to  be  carried,  the  places 
of  shipment  and  of  destination,  the  freight  to  be  charged,  and  the 
time  within  which  the  goods  were  to  be  delivered  and  received  for 
shipment.  On  the  back  of  each  of  the  contracts  were  certain  printed 
conditions,  among  which  was  the  following : 

"This  contract  Is  made  upon  the  express  condition  that  It  Is  subject  to  all 
the  clauses  and  conditions  In  the  ocean  bill  of  lading  used  by  the  vessel,  which 
MU  of  lading  Is  made  a  part  of  this  contract  nnd  a  copy  of  the  same  shall  be 
famished  on  application." 

The  libelant  put  in  evidence  the  form  of  ocean  bill  of  lading  which 
was  made  a  part  of  the  contracts  in  question.  The  following  is  a  copy 
of  so  much  of  this  form  as  is  material  to  be  set  out : 

"Received  for  shipment  from In  apparent  good  order  and  condition, 

to  be  transported  by  the  steamship from to  the  port  of 

(or  so  near  thereto  as  she  may  safely  get),  with  liberty  to  call  at  any  port  or 
Iiorts,  In  or  out  of  the  customary  route,  in  any  order  whatsoever,  to  receive  or 
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discharge  coals,  cargo,  passengers,  or  for  any  other  purpose,  •  •  •  and 
also  subject  to  the  clauses  on  the  back  hereof,  which  are  mutually  agreed  to, 
and  form  a  part  of  this  bill  of  lading  and  contract  as  fully  ^  If  recited  at 
length  OTer  the  signature  hereto  affixed ;  and  in  accepting  this  bill  of  lading, 
shipper,  owner,  and  consignee  of  the  goods,  and  the  holder  of  this  bill  of 
lading,  agree  to  be  bound  by  all  the  stipulations,  exceptions  and  conditicms 
expressed  on  the  face  and/or  back  hereof,  whether  written  or  printed,  as 
fully  as  if  they  were  all  signed  by  such  shipper,  owner,  consignee^  or 
holder." 

The  above-quoted  provisions  were  on  the  face  of  the  form  of  bill 
of  lading.*  On  the  back  of  it,  after  the  words,  "It  is  mutually  agreed," 
was  the  following,  among  other  provisions: 

"Also  that  all  goods  destined  for  all  points  beyond  Rotterdam  or  Antwerp 
are  subject  to  all  conditions,  stipulations,  and  exceptions,  expressed  in  the 
customary  form  of  bill  of  lading,  in  use  at  the  time  of  shipment  by  the  carrier 
or  carriers  completing  the  transit." 

Immediately  succeeding  the  above  quotation  ane  the  following 
statements  in  the  summary  of  the  evidence: 

"The  next  clause  is  entitled  'London  clause,'  and  refers  only  to  the  landing 
of  goods  and  other  immaterial  nmtters.  Except  Rotterdam,  Antwerp,  and 
London,  the  form  of  ocean  bill  of  lading  does  not  mention  any  port." 

On  August  10,  1914,  the  respondent  addressed  the  following  two 
communications  to  the  libelant : 

"Gentlemen:  Pensacola/Bristol :  We  herewith  beg  to  tender  you  the  s/s 
Twilight,  now  at  Pensacola  ready  to  load,  under  the  above  engagement,  with 
the  understanding  that  we  reserve  the  option  of  forwarding  this  cargo  via 
a  continental  port  should  it  prove  necessary.  Kindly  give  your  Pensac(da 
office  instructions  to  order  this  cargo  out  promptly,  and  oblige,   . 

"Yours  very  truly.  South  Atlantic  Steamship  Line." 

"Gentlemen:  Pensacola/London :  We  herewith  beg  to  tender  you  the  s/s 
Uganda,  now  at  Sand  Key  awaiting  orders,  under  the  above  engagement,  with 
the  understanding  that  we  reserve  the  option  of  forwarding  this  cargo  via  a 
continental  port  should  it  prove  necessary.  Kindly  give  your  Pensacola 
office  instmctions  to  order  this  cargo  out  promptly,  and  obUge, 

"Yours  very  truly,  South  Atlantic  Steamship  Line." 

The  contract  referred  to  in  the  second  of  these  two  letters  is  not 
involved  in  this  case.  That  letter  is  set  out,  so  as  to  disclose  all  that 
was  replied  to  by  the  following  letter  of  the  libelant  of  the  same 
date,  and  addressed  to  the  respondent: 

"Dear  Sirs:  We  have  your  letters  of  this  date  tendering  us  the  steamers 
Uganda  for  London,  and  Twilight  for  Bristol,  but  beg  to  say  that  we  cannot 
accept  same  with  your  reserving  the  option  of  forwarding  these  cai^roes  via  a 
continental  port  Such  reservation  is  contrary  to  usance,  besides  which  it  is 
not  provided  for  in  your  freight  contracts  with  us  and  we  must  therefore 
insist  upon  your  providing  an  unrestricted  U.  K.  (meaning  United  Kingdom) 
voyage. 

"Furthermore  we  would  remind  you  that  you  agreed  with  our  Mr.  Jeaaea.  to 
give  us  one  week's  notice  of  steamers'  readiness  to  load. 

"Yours  faithfully,  London-Savannah  Naval  Stores  Co.** 

On  August  11,  1914,  the  respondent  wrote  the  following  letter  to 
the  libelant : 

"Gentlemen:  Engagemait  3000  B/Rosin  and  3000  B/Turps.  August  ship- 
ment   Pensacola/Bristol:   We  are  in  due  receipt  of  your  yesterday's  fftvor 
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notifying  VLB  tliat  you  decline  to  make  delivery  to  the  s/s  Twilight  under  oitr 
contract  with  you,  wliich  gives  us  the  option  of  forwarding  direct  or  via  a  con- 
tinental port    Under  these  circumstances  we  are  compelled  to  look  upon  the 
contract  as  canceled,  and  are  taking  action  accordingly,  which  please  note. 
"Very  truly  yours,  South  Atlantic  Steamship  Line." 

And  on  August  12,  1914,  the  libelant  addressed  the  following  let- 
ter to  the  respondent: 

••Dear  Sirs:  We  are  in  receipt  of  your  three  favors  of  the  11th  Inst.,  and 
beg  to  repeat  that  we  cannot  permit  shipment  via  a  oontin^ital  port,  neither 
can  we  accept  your  notices  and  regard  the  freight  contracts  as  cancel  ed« 

'•Please  let  us  know  when  you  propose  to  lift  the  250  brls.  rosin  contracted 
for  August  shipment  to  Liverpool  at  15/ — . 

"Yours  very  truly,  London-Savannah  Naval  Stores  Ck)." 

The  evidence  disclosed  the  following  facts,  about  which  there  was 
no  dispute:  When  the  contracts  were  made  it  was  understood  that 
the  naval  stores  in  question  would  constitute  only  a  part  of  the  cargo 
of  the  vessel  on  which  they  would  be  shipped.  It  had  been  the  al- 
most unvarying  practice  of  vessels  carrying  naval  stores  from  At- 
lantic or  Gulf  ports  to  Bristol  to  carry  also  other  goods  consigned 
to  a  port  or  ports  in  Great  Britain  or  on  the  continent  of  Europe,  and 
to  stop  at  such  other  port  or  ports  before  going  to  Bristol.  It  was 
not  at  all  unusual  for  such  vessels  carrying  naval  stores  shipped  from 
Pensacola  to  Bristol  to  stop  first  at  a  continental  port  or  a  British  port 
other  than  Bristol.  The  libelant  had  previously  made  shipments  un- 
der similar  contracts  with  the  respondent  on  vessels  which  were  to 
and  did  first  stop  at  a  continental  port.  The  last  shipment  from  Pen- 
sacola to  Bristol  made  by  the  libelant  over  the  respondent's  line  went 
by  Rotterdam  to  Bristol  under  the  same  kind  of  contract  The  war  in 
Europe  having  started  after  the  contracts  were  made,  the  libelant 
put  the  respondent  on  notice  that  it  considered  all  its  continental 
contracts  canceled  on  account  of  the  war  and  that  the  United  King- 
dom contracts  were  still  in  force.  The  letters  quoted  were  written 
after  this  occurred.  The  respondent  had  contracted  to  furnish 
freight  room  for  goods  to  be  shipped  in  August  to  both  Antwerp 
and  Rotterdam,  to  meet  which  obligations  it  expected  to  use  the  Twi- 
light, if  the  shippers  were  prepared  to  ship  and  called  for  the  ful- 
fillment of  their  contracts.  It  was  under  these  circumstances  that  the 
respondent's  letters  of  August  10th  were  written. 

The  libelant's  manager,  who  conducted  its  part  of  the  above-quoted 
correspondence,  was  a  witness  in  its  behalf.  He  admitted  that  if 
there  had  been  no  such  correspondence  or  communications,  and  the 
respondent  had  received  the  rosin  and  turpentine  as  provided  in  the 
contracts,  and  had  issued  its  bills  of  lading  therefor  as  contemplated 
by  the  contracts,  it  wotdd  not  have  been  inconsistent  with  the  con- 
tracts, or  with  the  understanding  of  the  parties  when  the  contracts 
were  made,  for  the  ship  carrying  the  goods  to  carry  other  goods  des- 
tined to  a  continental  port  or  ports  and  to  stop  at  such  port  or  ports 
before  going  to  Bristol. 

[1]  We  understand  a  contention  made  in  behalf  of  the  libelant  to 
be  that  it  was  justified  in  declining  the  tender  of  the  ship  Twilight, 
made  by  the  respondent's  letter  of  August  10th,  because  that  tender 
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had  a  condition  attached  which  the  respondent  had  no  right  to  im- 
pose, and  that  the  libelant's  acceptance  of  that  tender  would  have 
effected  a  change  of  i^s  rights  under  the  contracts.  Nothing  in  either 
of  the  respondent's  letters  indicated  a  purpose  on  its  part  to  do  any- 
thing which  under  its  contracts  it  was  not  at  liberty  to  do.  The  li- 
belant's reply  of  August  10th  showed  that  it  insisted  on  the  respond- 
ent "providing  an  unrestricted  U.  K.  voyage."  Its  letter  of  August 
12th  explicitly  states  that  "we  cannot  permit  shipment  via  a  conti- 
nental port." 

Instead  of  the  correspondence  showing  an  attempt  by  the  respond- 
ent to  impose  a  condition  inconsistent  with  its  contracts,  it  shows 
an  explicit  refusal  by  the  libelant  to  make  use  of  the  tendered  freight 
room  for  which  it  had  contracted  unless  the  respondent  would  fur- 
nish a  ship  for  a  voyage  different  from  the  one  contemplated  by  both 
parties  when  the  contracts  were  made,  and  that  it  would  not  permit 
the  goods  to  be  shipped  on  a  vessel  which  was  to  go  "via  a  continen- 
tal port,"  though  under  the  contracts  there  was  a  right  to  carry  car- 
go destined  to,  and  to  stop  at,  a  continental  port  before  the  vessel 
reached  Bristol.  The  respondent  having  been  put  on  notice  that  the 
libelant  considered  that  the  existence  of  the  European  war  had  the 
effect  of  canceling  all  contracts  for  the  shipment  of  goods  to  ports 
on  the  continent  of  Europe,  its  letters  of  August  lOth  served  the 
purpose  of  informing  the  libelant  that  the  respondent  did  not  con- 
cur in  that  view,  and  that  it.  did  not  surrender  the  option  which  it 
claimed  its  contracts  gave  it  of  forwarding  libelant's  goods  via  a  con-- 
tinental  port.  If  the  respondent  had  remained  silent  under  the  cir- 
cumstances, it  was  possible  for  the  delivery  of  its  goods  for  shipment 
by  the  libelant  to  be  influenced  by  the  inference  or  assumption  that  the 
respondent  acquiesced  in  the  former's  view  as  to  the  effect  on  the 
contracts  in  question  of  the  existence  of  war  in  Europe.  In  view  of 
what  had  occurred,  the  letters  amounted  to  a  reasonable  precaution 
to  avoid  the  delivery  and  receipt  of  the  goods  under  a  misunderstand- 
ing as  to  the  voyage  being  or  not  being  such  a  one  as  was  contem- 
plated when  the  contracts  were  made. 

[2,  3]  As  shown  by  the  terms  of  the  bill  of  lading  stipulated  for, 
the  vessel  carrying  the  libelant's  rosin  and  turpentine  was  to  have — 

"liberty  to  call  at  any  port  or  ports,  in  or  out  of  the  customary  route,  in 
any  order  whatsoever,  to  receive  or  discharge  coals,  cai^o,  passengers,  or  for 
any  other  purpose." 

There  is  no  law  standing  in  the  way  of  a  shipper  under  a  maritime 
contract  binding  himself  by  an  agreement  that  the  vessel  carrying 
his  goods,  constituting  only  a  part  of  its  cargo,  is  to  have  the  privi- 
lege expressed  by  the  provision  just  quoted.  No  right  of  a  shipper 
under  such  a  contract  is  violated  by  the  vessel  carrying  his  goods 
going  to  the  port  to  which  they  are  destined  by  way  of  another  port,  in 
or  out  of  the  customary  route,  for  the  delivery  of  other  goods  shipped 
to  such  other  port.  Austrian  Union  Steamship  Co.  v.  Calafiofe,  194 
Fed.  377,  114  C.  C.  A.  295,  was  a  case  of  a  shipment  under  a  bill 
of  lading  containing  a  provision  quite  similar  to  the  one  above  quot- 
ed.   In  the  opinion  of  this  court  rendered  in  that  case  it  was  recog- 


Digitized  by  LjOOQiC 


W.  dk  8.  JOB  A  CO.  y.  HEIDRITTEB  LUMBER  GO.  Sit 

nized  that  the  stopping  of  the  vessel  at  another  port  before  reaching 
that  to  which  the  complaining  shipper's  goods  were  destined  could  not 
have  justified  the  complaint  made,  but  for  the  fact  that  the  stop  which 
was  made  was  for  a  purpose  not  proper  or  necessary  to  the  voyage 
in  which  the  ship  was  engaged. 

In  the  instant  case  it  was  not  indicated  by  the  tender  made  or  other- 
wise that  the  vessel  tendered  would  stop  an)rwhere  or  do  anything 
not  proper  and  necessary  to  such  a  voyage  as  was  in  the  contempla- 
tion of  the  parties  when  the  contracts  were  made.  The  shipper's  ac- 
ceptance of  the  tender  would  not  have  involved  the  loss  of  any  right 
to  which  its  contracts  entitled  it.  The  contracts  did  not  entitle  the 
libelant  to  demand  the  furnishing  of  the  freight  room  contracted  for, 
with  the  condition  added  that  the  voyage  of  the  vessel  tendered  be  dif- 
ferent from  the  one  contemplated  by  both  parties  when  the  contracts 
were  made.  All  that  libelant  was  entitled,  to  was  performance  of 
the  contracts.  Its  rejection  of  the  tender  because  of  the  respondent's 
noncompliance  with  an  unwarranted  demand  that  it  forego  the  right 
which  the  contracts  reserved  to  it  of  going  to  Bristol  by  way  of  a 
continental  port  justified  the  respondent  in  treating  the  contracts  as 
canceled. 

It  follows  that  the  decree  appealed  from  cannot  be  sustained.  It 
is  reversed. 


W.  &  a  JOB  &  CO.,  Inc.,  V.  HiUDBITTEB.  liUMBBK  CO. 
(Circait  Court  of  Appeals.  Second  Circuit    November  13,  1918.) 

No.  32. 

1.  Shipping  ^=»27 — Ooni»aot  fob  Sai£  op  Vesseit— Wabbantt. 

A  statement  by  the  seller  of  a  vessel,  after  the  contract  of  sale  had 
been  made  and  part  of  the  consideratioii  paid,  that  she  was  sound  and 
seaworthy,  did  not  c(xistitute  an  expressed  warranty. 

2.  Bbokebs  ^=905— Imflikd  Authobitt — Wabbanty  on  Saue  of  Vessel. 

An  ind^)endent  shipbroker  has  no  implied  authority  to  give  an  express 
warranty  on  sale  of  a  vessel  for  his  principal. 

3.  Shipping  ^=>27 — Contbaot  fob  Sals  or  Vessel — Implied  Wabbanty — 

Bulb  or  Caveat  £2icptob. 

The  rule  of  caveat  emptor  appUes  to  the  sale  of  a  vessel,  in  the  ab- 
sence of  an  express  warranty,  and  where  a  purchaser  acted  upon  the  re- 
port of  a  surveyor  employed  by  it,  and  did  not  demand  an  express  war- 
ranty, there  was  no  warranty  by  implication. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  at  law  by  W.  &  S.  Job  &  Co.,  Incorporated,  against  the  Hei- 
dritter  Lumber  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Robert  B.  Honeyman,  of  New  York  City,  for  plaintiff  in  error. 
Harrington,  Bigham  &  Englar,  of  New  York  City,  for  defendant 
in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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MANTON,  Circuit  Judge.  The  defendant  in  error,  owner  of  the 
Florence  M.  Bdding,  sold  her  to  the  plaintiflF  in  error  on  March  4, 
1916.  The  latter  now  sues,  claiming  the  schooner  was  not  sound  or 
seaworthy  or  in  good  condition  when  sold,  and  seeks  to  recover 
$7,600,  the  difference  between  the  purchase  price  and  the  price  at 
which  the  plaintiff  in  error  sold  the  boat  subsequently,  plus  5  per 
cent,  brokerage  commissions,  because,  as  it  says,  the  schooner  was 
not  as  warranted. 

At  the  trial,  both  parties  moved  for  judgment  after  the  proof  was 
submitted.  The  District  Judge,  however,  submitted  specific  questions 
to  the  jury,  for  it  to  determine  the  seaworthiness  of  the  vessel,  and 
this  without  objection  from  either  litigant.  The  jury  found  the  ves- 
sel seaworthy  and  fitted  for  a  voyage  upon  the  Atlantic  at  the  time 
the  agreement  of  sale  was  made.  The  court  thereafter  in  a  written 
opinion  approved  the  verdict  and  gave  judgment  for  the  defendant 
in  error.  This  finding  of  fact,  both  of  the  jury  and  the  District  Judge, 
is  binding  upon  us,  unless  error  was  committed  during  the  trial. 

Mr.  Job,  called  by  the  plaintiflF  in  error,  was  cross-examined  as  to 
whether  or  not  he  heard  that  the  Florence  M.  Belding  made  a  trip 
from  Nova  Scotia  across  the  Atlantic,  and  this  after  trifling  repairs 
were  made.  This  testimony  was  duly  objected  to,  but  admitted,  and 
exception  taken  to  its  admission.  This  error  would  require  a  re- 
versal, for  such  evidence  was  hearsay  and  harmful,  and  might  well 
influence  the  jury,  if  there  was  an  expressed  or  implied  warranty  in 
the  contract  of  sale.  Was  there  an  expressed  or  implied  warranty? 
We  think  not. 

[1]  One  Stoddard,  a  shipbroker,  was  informed  that  the  defendant 
had  this  vessel  for  sale,  and  approached  the  plaintiflF  and  offered  her 
for  sale,  which  negotiations  resulted  in  the  following  correspondence: 

"March  4,  1916. 

"Mr.  R.  F.  Clark,  Agent,  New  York — ^Dear  Sir:  We  understand  from  your 
agent,  Mr.  Stoddard,  tibat  you  sell  us  the  Florence  M.  Belding  for  the  sum  of 
$38,000,  and  beg  to  Inelose  herewith  dieck  for  $5,000  on  account  of  same. 

"We  shall  take  delivery  of  the  ship  as  soon  as  you  can  supply  us  with  the 
bill  of  sale.    Kindly  acknowledge  receipt  of  cheek  and  oblige. 

"Yours  truly,  W.  &  S.  Job  &  Ck>.,  Ino-** 

"Elizabeth,  N.  J.,  Mandi  4,  1916. 
"Messrs.  Job  &  Company,  No.  29  Broadway,  New  York  City — Gentlemen: 
We  beg  to  acknowledge  receipt  of  your  check  for  five  thousand  ($5,000)  dollars, 
account  of  purchase  price  for  schooner  Florence  M.  Belding,  as  per  your  letter 
of  the  4th  inst. 

"Yours  very  truly.  The  Heldritter  Lumber  Company, 

"By  F.  R.  Clarke." 

Thereafter,  and  on  March  13th,  Mr.  WoliF,  vice  president  of  the 
defendant  in  error,  delivered  a  bill  of  sale  for  the  schooner  to  Mr. 
Job,  an  officer  of  the  plaintiff  in  error,  and  received  the  balance  due 
on  the  purchase.    Job  testified  as  follows : 

"Mr.  WolfiP  brought  tlie  biU  of  sale  in  and  asked  us  for  the  balance  of  the 
money.  Mr.  Wolff  told  us  he  thought  we  had  a  bargain  in  the  vessel,  and  I 
told  him  I  was  very  glad  to  hear  that,  and  he  said  she  had  been  a  very  useful 
vessel  to  them,  and  that  she  was  sound  and  seaworthy  in  every  way.  I  told 
him  we  had  only  seen  the  top  of  the  vesseL    We  had  not  been  able  to  see  her 
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bottom,  because  she  was  fall  of  lumber.    We  had  not  been  able  to  see  what 
was  inside.      Mr.  Wolff  said  she  was  sound  and  seaworthy  all  over." 

[2]  This  was  not  denied  by  Mr.  Wolfif.  However,  whatever  was 
said  by  Mr.  Wolff  on  this  occasion  could  not  be  considered  an  ex- 
pressed warranty,  for  the  sale  was  consummated  by  the  exchange 
of  the  above  letters,  and  the  parties  were  obligated  to  the  'contract 
there  made.  No  representations  made  after  that  date  as  to  the  sound- 
ness or  seaworthiness  of  the  vessel  would  constitute  an  expressed 
warranty,  for  there  was  no  new  consideration.  A  contract  of  war- 
ranty requires  a  consideration.  The  consideration  which  supports 
this  codtr^ct  of  sale  was  determined  and  agreed  upon  by  the  parties 
on  March  4th.  Any  further  or  new  warranty  would  require  a  sep- 
arate and  sufficient  consideration.  Nor  could  Mr.  Stoddard,  an  in- 
dependent broker  by  anything  that  he  said,  commit  the  defendant  to 
an  expressed  warranty,  for  he  had  no  such  implied  or  apparent  au- 
thority. Smith  v.  Tracy,  36  N.  Y.  79;  Crist  v.  Turner,  175  App. 
Div.  664,  161  N.  Y.  Supp.  856. 

[3]  But  the  plaintiff  in  error  contends  that  there  was  an  implied 
warranty.  Although  this  contention  is  not  pleaded,  we  will  examine 
it.  The  plaintiff  in  error  pleads  an  expressed  representation.  A 
surveyor,  at  the  request  of  the  plaintiff  in  error,  examined  the  ves- 
sel and  made  a  formal  report  of  her  condition  before  its  purchase. 
He  pronoimced  her  seaworthy,  and,  although  the  vessel  still  had  lum- 
ber in  her  hold,  ample  opportunity  was  aSforded,  either  for  further 
examination  or  some  insistence  upon  a  warranty.  This  was  not  done, 
and,  after  the  report  of  the  surveyor,  the  contract  of  sale  was  made. 
The  rule  of  caveat  emptor  applies  to  the  sale  of  a  vessel  under  these 
circumstances  and  in  the  absence  of  an  expressed  warranty. 

In  Barnard  v.  Kellogg,  10  Wall.  383,  19  L.  Ed.  987,  the  court  sdd: 

"No  principle  of  the  common  law  has  been  better  established,  or  more 
often  affirmed,  both  in  this  country  and  in  England,  than  that  in  sales  of  per- 
sonal property,  in  the  absence  of  express  warranty,  where  the  buyer  has  an 
opportunity  to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud, 
and  is  neither  the  manufacturer  nor  grower  of  the  article  he  sells,  the  maxim 
of  caveat  emptor  applies.  Such  a  rule,  requiring  the  purchaser  to  take  care 
of  his  own  interests,  has  been  found  best  adapted  to  the  wants  of  trade  in 
the  business  transactions  of  life.  And  there  is  no  hardship  in  it,  because,  if 
the  purchaser  distrusts  his  judgment,  he  can  require  of  the  seller  a  warranty 
that  the  quality  or  condition  of  the  ^oods  he  desires  to  buy  corresponds  with 
the  sample  exhibited.  If  he  is  satisfied  without  a  warranty,  and  can  in- 
spect, and  declines  to  do  it,  he  takes  upon  himself  the  risk  that  the  article  is 
merchantable;  and  he  cannot  relieve  himself  and  charge  the  seller,  on  the 
ground  that  the  examination  will  occupy  time  and  is  attended  with  labor  and 
inconvenience.  If  it  is  practicable,  no  matter  how  inconvenient,  the  rule  ap- 
plies. One  of  the  main  reasons  why  the  rule  does  not  apply  in  the  case  of  a 
sale  by  sample  is  because  there  is  no  opportunity  for  a  personal  examination  of 
the  bulk  of  the  commodity  which  the  sample  is  shown  to  represent  Of  such 
universal  acceptance  is  the  doctrine  of  caveat  emptor  in  this  country  that  the 
courts  of  all  the  states  in  the  Union  where  the  common  law  prevails,  with  one 
exception  (South  Carolina),  sanctioa  it." 

In  Barr  v.  Gibson,  3  M.  &  W.  390,  where  a  ship  was  sold  without 
an  expressed  warranty,  it  was  held  that  there  was  no  implied  war- 
ranty.    There  the  court  said: 


Digitized  by  VjOOQiC         


314  255  FEDERAL  REPORTER 

*'The  simple  bargain  and  sale,  therefore,  of  the  ship,  does  not  imply  any 
contract  that  it  is  then  seaworthy  or  in  a  serviceable  condition." 

In  Sanford  &  Brooks  Co.  v.  Columbia  Dredging  Co.,  177  Fed. 
882,  101  C.  C.  A.  96,  the  court  said: 

"If  the  scows  had  been  sold  outright  on  May  28,  19(M,  after  the  respondents 
had  f  uU  opportunity  to  discover  their  condition,  it  could  scarcely  be  con- 
tended that  the  respondents  would  not  be  bound  to  pay  the  purchase  price 
agreed  upon,  whatever  defects  might  have  been  subsequently  discovered  there- 
in. The  rule  of  caveat  emptor  applies  to  the  sales  of  ships  as  in  the  sales  of 
other  personal  property.    1  Parsons  on  Admiralty,  86.** 

Nor  is  this  result  changed  by  reason  of  chapter  571  of  the  Laws 
of  1911  (New  York  State  Personal  Property  Law).  Section  96  therer 
of  provides  that,  where  the  buyer  expressly  or  by  implication  makes 
known  to  the  seller  the  particular  purpose  for  which  the  goods  arc 
required,  and  it  appears  that  the  buyer  relies  on  the  seller's  skill  or 
judgment  (whether  he  be  the  grower  or  manufacturer  or  not),  there 
is  an  implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose. 

It  is  doubted  whether  a  boat  can  be  classified  within  the  term 
"goods"  as  used  in  the  statute,  but  here  the  buyer  did  not  rely  on 
the  seller's  skill  or  judgment,  but,  as  above  stated,  made  an  inde- 
pendent examination  of  the  boat.  We  think  it  was  unnecessary  for 
the  District  Judge  to  submit  the  questions  to  the  jury,  as  there  was 
neither  expressed  nor  implied  warranty  in  this  contract  of  sale. 
Therefore  the  error  in  the  admission  of  testimony  was  harmless. 

The  result  below  is  right,  and  the  judgment  is  affirmed. 


In  re  FOUR  PACKAGES  CUT  DIAMONDa 

GOLDSTEIN  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  11,  1918.) 

No.  61. 

Customs  Duties  ^=»130 — Vioiation  of  Customs  Laws — Fobfeitubes. 

Under  Tariff  Act,  $  III,  par.  H,  merchandise  attempted  to  be  Intro- 
duced into  the  commerce  of  the  United  States  upon  false  and  fraudulent 
invoices  is  subject  to  forfeiture,  although  the  fraud  consists  in  fraudulent 
undervaluation  by  the  consiirnor  In  a  foreign  country  and  sending  by 
registered  mail,  and  although  the  consignee  or  owner  In  this  country 
was  innocent 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Libel  by  the  United  States  against  Four  Packages  of  Cut  Diamonds ; 
Max  Goldstein,  claimant.  From  a  judgment  of  forfeiture,  claimant 
brings  error.    Affirmed. 

For  opinion  below,  see  247  Fed.  354. 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digeeta  A  Indexes 
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Crim  &  Wemple,  of  New  York  City  (William  L.  Wemple,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error. 

Francis  G.  Caffey,  U.  S.  Atty.,  and  John  E.  Walker,  Asst  U,  S. 
Atty.,  both  of  New  York  City,  for  the  United  States. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  United  States  filed  a  libel  of  Informa- 
tion, asking  for  the  condemnation  of  four  packages  of  diamonds  liable 
to  custom  duties,  imported  by  Max  Goldstein  from  the  republic  of 
Cuba,  first,  on  the  ground  that  they  had  been  imported  in  sealed  pack- 
ages by  registered  mail,  contrary  to  the  provisions  of  the  Postal  Con- 
vention dated  June  16,  1903,  between  the  United  States  and  Cuba,  and 
the  Universal  Postal  Convention  dated  May  26,  1906 ;  second,  on  the 
ground  that  they  had  been  fraudulently  undervalued  by  the  consignor 
in  the  consular  invoice  at  Havana,  Cuba.  The  four  libds  were  by  con- 
sent of  counsel  consolidated,  and,  both  parties  having  moved  for  the 
direction  of  a  verdict.  Judge  Manton  directed  a  verdict  of  forfeiture 
in  favor  of  the  government 

We  will  take  up  the  second  ground  of  forfeiture,  which  applies  to 
all  the  packages,  because,  if  it  is  good,  there  will  be  no  need  of  con- 
sidering the  first,  which  applies  only  to  three  of  the  packages. 

The  information  charges  Goldstein  as  importer,  but  the  government 
at  the  trial  exonerated  him  from  any  charge  of  fraud.  This  leaves  the 
question  whether  what  was  done  by  the  consignor  abroad  so  tainted  the 
goods  themselves  as  to  subject  them  to  forfeiture.  Judge  Manton  has 
found  as  a  fact  that  Boyer,  the  consignor  at  Havana,  who  made  the 
consular  invoice,  fraudulently  undervalued  the  diamonds,  which  finding 
is  binding  on  us.  The  Supreme  Court  held  in  United  States  v.  Twenty- 
Five  Packages  of  Panama  Hats,  231  U.  S.  358,  34  Sup.  Ct.  63,  58  L. 
Ed.  267,  that  the  purpose  of  the  Tariff  Act  of  August  5,  1909,  36  Stat. 
11,  97,  c.  6,  was  to  make  acts  committed  abroad  by  persons  beyond  the 
jurisdiction  of  the  court  for  the  purpose  of  defrauding  the  customs 
a  ground  of  forfeiture  of  the  goods,  even  if  the  consignee  or  owner 
here  were  innocent.    Mr.  Justice  Lamar  said : 

*ln  order  to  close  these  loopholes  and  to  make  the  act  more  eflPectlve,  Con- 
gress, on  August  5,  1909  (36  Stat.  11,  97),  changed  the  law  so  as  to  increase 
tlie  number  of  persons  whose  fraud  should  be  punished.  It  also  enlarged 
the  scope  of  conduct  for  which  the  goods  should  be  forfeited.  Instead  of 
punishing  only  for  the  fraud  of  the  'owner,  importer,  consignee  and  other  per- 
sons/ as  under  the  act  of  1890,  provision  was  made  for  forfeiture  for  fraud 
of  the  'consignor  or  seller.'  Instead  of  punishing  only  for  entering  or  at- 
tempting to  enter  on  a  fraudulent  invoice,  it  punished  an  attempt  by  such 
means  *to  introduce  any  imported  merchandise  into  the  conunerce  of  the 
United  States.'  This  latter  phrase  necessarily  included  more  than  an  attempt 
to  enter;  otherwise,  the  amendment  was  inoperative  against  the  consignor 
against  whom  it  was  specially  aimed,  for  he  does  not,  as  such,  make  the  decla- 
ration, sign  the  documents,  or  take  any  steps  in  entering  or  attempting  to 
^  enter  the  goods.    When  he  makes  the  false  invoice  in  a  foreign  country,  there 

^  is  no  extraterritorial  operation  of  the  statute  whereby  he  can  be  criminally 

r  punished  for  his  fraud.    But  when  the  consignror  made  the  fraudulent  under- 

I  valuation  in  the  foreign  country,  and  on  such  false  invoice  the  goods  were 

I  shipped,  and  arrived  consigned  to  a  merchant  in  New  York,  the  merchandise 

'}  was  within  the  proteetion  and  subject  to  the  penalties  of  the  commercial 
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regulations  of  this  country,  even  though  the  consignor  was  beyond  the  seas 
and  outside  the  court's  Jurisdiction." 

Section  III,  par.  H,  of  the  present  tariff  act  of  October  3,  1913  (38 
Stat.  183,  c.  16  [Comp.  St.  §  5526]),  under  which  these  libels  were  filed, 
indicates  the  same  intention  even  more  strongly : 

"H.  That  if  any  consignor,  seller,  owner.  Importer,  consignee,  agent,  or 
other  person  or  persons  shall  enter  or  introduce,  or  attempt  to  enter  or  in- 
troduce, into  the  commerce  of  the  United  States  any  imported  merdiandise  by 
means  of  any  fraudulent  or  false  invoice,  declaration,  affidavit,'  letter,  paper, 
or  by  means  of  any  false  statement,  written  or  verbal,  or  by  means  of  any 
false  or  fraudulent  practice  or  appliance  whatsoever,  or  shall  make  any  false 
statement  in  the  de^rations  provided  for  in  paragraph  F  without  reasonable 
cause  to  believe  the  truth  of  sucdi  statement,  or  shall  aid  or  procure  the  mak- 
ing of  any  such  false  statement  as  to  any  matter  material  thereto  without 
reasonable  cause  to  believe  the  truth  of  such  statement,  or  shall  be  guilty  of 
any  willful  act  or  omission  by  means  whereof  the  United  States  shall  be  or 
may  be  deprived  of  the  lawful  duties  or  any  portion  thereof,  accruing  upon  the 
merchandise  or  any  portion  thereof,  embraced  or  referred  to  in  such  invoice, 
declaration,  affidavit,  letter,  paper,  or  statement,  or  affected  by  sudi  act  or 
omission,  such  merchandise,  or  the  value  thereof,  to  be  recovered  from  such 
person  or  persons,  shall  be  forfeited,  which  forfeiture  shall  only  apply  to  the 
whole  of  the  merchandise  or  the  value  thereof  in  the  case  or  package  con- 
taining the  particular  article  or  articles  of  merchandise  to  which  such  fraud 
or  false  paper  or  statement  relates.  That  the  arrival  within  the  territorial 
limits  of  the  United  States  ^of  any  merchandise  consigned  for  sale  and  re- 
maining the  property  of  the  shipper  or  consignor,  and  the  acc^tance  of  a 
false  or  fraudulent  invoice  thereof  by  the  consignee  or  the  agent  of  the 
consignor,  or  the  existence  of  any  other  facts  constituting  an  attempted  fraud, 
shall  be  deemed,  for  the  purposes  of  this  paragraph,  to  be  an  attempt  to 
enter  such  merchandise  notwithstanding  no  actual  entry  has  been  made  or 
offered." 

But  paragraph  I  offers  a  locus  poenitentiae  within  which  the  consular 
invoice  may  be  amended  so  as  to  state,  the  true  value  of  the  goods,  the 
material  provisions  of  which  are  as  follows : 

*'I.  That  the  owner,  consignee,  or  agent  of  any  imported  merchandise  may, 
at  the  time  when  he  shall  make  entry  of  such  merchandise,  hut  not  after 
either  the  invoice  or  the  merchandise  has  come  under  the  observation  of  the 
appraiser,  make  such  addition  in  the  entry  to  or  such  deduction  from  the 
cost  or  value  given  in  the  invoice  or  pro  forma  Invoice  or  statement  in  form 
of  an  invoice,  which  he  shall  produce  with  his  entry,  as  in  liis  opinion  may 
raise  or  lower  the  same  to  the  actual  market  value  or  wholesale  price  of 
such  merchandise  at  the  time  of  exportation  to  the  United  States,  in  the  prin* 
cipal  markets  of  the  country  from  which  the  same  has  been  imported;  and 
the  collector  within  whose  district  any  merchandise  may  be  imported  or  en- 
tered, whether  the  same  has  been  actually  purchased  or  procured  otherwise 
than  by  purchase,  shall  cause  the  actual  market  value  or  wholesale  price  of 
such  merchandise  'to  be  appraised ;  and  if  the  appraised  value  of  any  article 
of  imported  merchandise  subject  to  an  ad  valorem  duty  or  a  duty  based  upon 
or  regulated  in  any  manner  by  the  value  thereof  shall  exceed  the  value  de- 
clared in  the  entry,  there  shall  be  levied,  collected,  and  paid,  in  addition  to 
the  duties  imposed  by  law  on  such*  merchandise,  an  additional  duty  of  1  per 
centum  of  the  total  appraised  velue  thereof  for  each  1  per  centum  that  such 
appraised  value  exceeds  the  value  declared  in  the  entry.  •  •  •»»  Oomp. 
St.  §  5527. 

United  States  v.  One  Case,  234  Fed.  856,  148  C.  C.  A.  454,  is  an  in- 
stance in  which  we  held  forfeiture  to  have  been  properly  denied  be- 
cause of  the  above  provision.    Unfortunately  in  the  present  case  Gold- 
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Stein,  the  owner  of  the  diamonds,  cannot  get  the  benefit  of  this  section, 
because  no  correction  was  made  in  the  consular  invoice  before  enter- 
ing the  goods,  they  never  having  been  entered  at  all,  and  because  there 
is  no  evidence  that  any  correction  was  made  before  "the  invoice  or  the 
merchandise  had  come  under  the  observation  of  the  appraiser."  The 
consignee,  Jacobsen,  notified  the  special  agent  at  the  custom  house  that 
there  was  a  registered  letter  addressed  to  him  containing  dutiable  goods 
on  which  duties  had  not  been  paid.  This  letter,  inclosing  the  bill  of 
goods  and  the  consular  invoice,  was  obtained  from  the  post  office  by 
Jacobsen's  custom  house  brokers  in  the  presence  of  a  special  agent  of 
the  United  States  and  immediately  opened  and  turned  over  to  the 
United  States  appraiser.  The  purpose  of  Congress  is  perfectly  clear 
and  must  be  carried  out,  even  if,  as  in  this  case,  innocent  persons  suf- 
fer great  hardships. 
The  judgment  is  affirmed. 


CITT  OP  NEW  TORK  v.  SBLDEN. 

(Gircait  Oourt  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  89. 

Municipal  Cobpobatzons  ^=s>374(4)— COrtbacts — Aohon  vob  I^beagh — Evi- 
DENCB— Damages. 

In  an  action  by  a  contractor  for  public  work,  for  breach  of  the  contract 
which  rendered  the  work  more  expensive,  defendant  may  show  that  by 
reason  of  salKxmtracting  the  work  plaintiff  sustained  no  actual  damages, 
but  that  the  loss*  if  any,  fell  upon  the  subcontractors. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Action  at  law  by  Stephen  L.  Selden,  receiver  of  the  Elmore  &  Ham- 
ilton Contracting  Company,  against  the  City  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Far- 
ley, of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Francis  L.  Kohlman,  of  New  York  City  (Henry  Herbermann  and 
Frank  A.  Gaynor,  both  of  New  York  City,  of  counsel),  for  defend- 
ant in  error. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  On  December  28,  1909,  the  Elmore  & 
Hamilton  Contracting  Company  entered  into  a  contract  with  the  city 
of  New  York  (known  as  contract  No.  S3)  for  the  construction  of 
Grassy  Sprain  cut  and  cover,  Hatt  avenue  siphon,  and  portions  of 
Ardsley  cut  and  cover  in  the  White  Plains  division  of  the  Catskill 
aqueduct  in  the  town  of  Greenburgh,  city  of  Yoiikers,  Westchester 
county,  N.  Y. 

In  March,  1911,  permanent  receivers  of  the  Elmore  &  Hamilton 
Contracting  Company  were  appointed,  one  of  whom  resigned,  and 

^s»For  oUier  cues  see  mno  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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the  plaintiff,  as  sole  receiver,  instituted  this  action  for  breach  of  con- 
tract The  complaint  alleged  two  causes  of  action,  but  we  are  con- 
cerned with  the  seccmd  only.  In  substance  it  charges,  and  the  proof 
of  the  plaintiff  below  tended  to  establish,  that  the  defendant  below 
granted  a  permit  to  H.  S.  Kerbaugh,  Incorporated,  to  construct  a  high- 
tension  transmission  line  along  the  line  of  the  aqueduct  and  along 
the  right  of  way  and  property  where  contract  No.  53  was  being  per- 
formed, and  that  in  the  fall  of  1911,  and  in  1912  and  1913,  the  de- 
fendant below  permitted  and  caused  huge  steel  towers  to  be  erected 
and  maintained  some  500  feet  apart,  as  part  of  this  transmission 
line,  which  interfered  with,  delayed,  and  made  more  costly  the  per- 
formance of  contract  No.  53,  all  of  which  is  claimed  to  be  in  violation 
of  the  terms  of  the  contract,  and  to  the  damage  of  the  plaintiff  below. 

The  complaint  does  not  allege  that  the  plaintiff  below  performed  the 
contract  No.  53,  and  the  fact  appears  that  under  a  written  contract 
dated  June  5,  1911,  receivers  of  the  Elmore  &  Hamilton  Contracting 
Company  sublet  the  performance  and  completion  of  contract  No.  53 
to  George  Sergeant,  Jr.,  and  John  C.  Sullivan,  and  in  March,  1912, 
Sergeant  and  Sullivan  resublet  that  part  of  the  work  embraced  in  con- 
tract No.  53,  described  as  the  "south  end"  to  Cenedella  &  Co.  The 
construction  work  provided  for  by  the  contract  here  in  suit  was  actu- 
ally performed  by  the  subcontractors  Sergeant  and  Sullivan  and  Cen- 
edella &  Co.  However,  at  no  time  did  the  defendant  below  release 
the  Elmore  &  Hamilton  Contracting  Company,  nor  did  it  recognize 
the  subcontractors  as  substitutes  for  the  original  contractor.  Pay- 
ments for  the  work,  as  it  progressed,  were  made  direct  to  the  receiv- 
ers, who  in  turn  paid  over  the  moneys  to  the  subcontractors. 

Upon  the  issue  of  breach  of  contract,  in  making  the  performance 
more  difficult  and  expensive,  and  interfering  with  the  rights  of  the 
contractors,  and  preventing  the  proper  and  prompt  performance  there- 
of, there  was  sufficient  evidence  to  warrant  the  District  Judge  sub- 
mitting those  questions  to  the  jury.  The  jury,  by  its  verdict,  has  as- 
sessed the  damages  at  $14,638.36.  While  the  evidence  indicates  a 
very  substantial  interference  with  the  performance  of  the  work,  still 
the  defendant  below  contested  this  issue  of  fact.  As  to  this  finding 
of  a  breach,  we  would  be  concluded  by  the  jury's  finding,  and  would 
be  obliged  to  affirm  the  judgment,  but  for  the  error  now  referred  to. 

At  the  trial  the  defendant  below  offered  in  evidence  the  contract 
made  by  the  receivers  with  Sergeant  and  Sullivan,  pursuant  to  which 
the  subcontractors  agreed  to  do  the  work  at  the  prices  fixed  in  accord- 
ance with  the  specifications  set  forth  in  contract  No.  53,  and  the  re- 
ceivers agreed  to  pay  to  Sergeant  and  Sullivan  the  sums  so  specified 
as  and  when  received  from  the  city  of  New  York,  and  the  retained 
percentage  after  the  completion  of  the  work,  with  the  further  pro- 
vision that  the  receivers  should  have  certain  percentages  of  Sergeant 
and  Sullivan's  net  profits  in  case  of  a  net  profit  of  $50,000.  There 
was  no  claim  in  the  complaint,  nor  does  the  evidence  establish,  that 
there  was  ever  a  net  profit  of  more  than  $50,000.  The  defendant 
below  also  offered  in  evidence  the  contract  made  by  Sergeant  and  Sul- 
livan to  Cenedella  &  Co.,  wherein  that  firm  agreed  to  do  the  work 
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described  as  the  "south  end"  at  the  prices  fixed  and  specified  in  the 
former's  subcontract.  Both  contracts  were  excluded  and  exception 
taken. 

The  action  is  not  based  upon  the  theory,  nor  is  there  any  evidence 
indicating,  that  by  reason  of  the  interference  with  the  performance 
of  the  contract,  either  of  the  subcontractors,  because  of  their  loss 
thus  sustained,  endeavored  to  collect,  or  succeeded  in  collecting,  their 
loss  from  the  receivers  of  the  Elmore  &  Hamilton  Contracting  Com- 
pany. The  theory  of  action  of  the  plaintiff  below  was  that  the  re- 
ceivers sustained  the  damages.  Even  though  the  defendant  below  be 
guilty  of  a  breach  of  contract,  as  claimed,  it  may  nevertheless  show 
any  fact  tending  to  prove  that  the  plaintiff  below  did  not  suffer  any 
actual  damages  thereby.  First  National  Bank  v.  Fourth  National 
Bank,  77  N.  Y.  328,  33  Am.  Rep.  618. 

The  plaintiff  below  frankly  concedes  that  he  did  not  do  the  work, 
but  that  it  was  performed  through  the  subcontractors,  and  the  diffi- 
culties and  hindrances  to  performance  caused  by  the  breach  of  the  de- 
fendant below  were  an  interference  and  loss  to  the  subcontractors, 
but  insists  upon  his  theory  that  he  may  maintain  this  action  for  the 
benefit  of  the  subccwitractors,  intending  to  divide  the  proceeds  of  the 
litigation  so  obtained  from  the  action,  pursuant  to  the  terms  of  the 
subcontracts.    This  he  cannot  do. 

While  the  defendant  below  did  not  recognize  the  subcontractors, 
and  privity  of  contract  does  not  exist,  the  defendant  below  may  es- 
tablish in  its  defense,  the  absence  of  actual  loss  or  damage  to  the  plain- 
tiff below.  Dunn  v.  Uvalde  Contracting  Co.,  175  N.  Y.  214,  67  N. 
E.  439.  It  was  most  important  for  the  defendant  below,  if  it  could, 
to  .establish  the  defense  that  no  damages  had  been  sustained  by  the 
plaintiff  below,  and  it  should  have  been  permitted  to  establish  the  ex- 
istence and  terms  of  the  contracts  subletting  the  work.  It  was  error 
for  the  court  to  exclude  them.  The  District  Judge  not  only  excluded 
the  contract,  but  likewise  excluded  testimony  sought  to  be  elicited  from 
the  witnesses  tending  to  establish  the  existence  of  the  contracts. 

By  the  contracts  under  which  Cenedella  &  Co.  performed  its  work 
on  the  "south  end,"  there  was  no  provision  permitting  Sergeant  and 
Sullivan  to  share  in  the  profits.  Any  loss  sustained  because  of  the 
breach  of  contract  in  the  performance  of  this  portion  of  the  work 
was  a  loss  to  Cenedella  &  Co.  alone.  There  is  no  covenant  allowing 
the  plaintiff  below  to  share  in  their  profit,  and  there  is  a  covenant  re- 
quiring Cenedella  &  Co.  to  give  a  $50,000  bond  conditioned  for  the 
faithful  performance  of  the  contract.  It  is  therefore  made  to  appear 
from  the  contract  that  by  no  chance  could  the  plaintiff  below  have  suf- 
fered loss  in  the  interference  or  hindrance  to  the  performance  of  this 
portion  of  the  work.  It  does  not  appear  that  the  plaintiff  below  reim- 
bursed the  subcontractors  for  any  of  the  damages  they  may  have  sus- 
tained, nor  does  it  appear  that  the  plaintiff  below  claims  by  assignment 
the  loss  sustained  by  Sergeant  and  Sullivan  and  Cenedella  &  Co. 

We  conclude  that  there  was  an  absence  of  proof  establishing  that 
the  plaintiff  below  has  sustained  damages. 

For  these  reasons,  the  judgment  will  be  reversed. 
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ELLIS  I0£3  &  COAL  CO.  y.  CARBONDALE  BiAOH.  CO. 

(Clrcait  Court  of  Appeals,  Fifth  Circuit    January  15,  1919.) 

No.  3234. 

1.  Sales   ^5»354(1) — ^AcnoN   fob   Pubchasb   Pbiob — ^Defenses — ^Bbbagh  of 

CONtBACT- 

The  plea  in  an  action  on  a  note  given  for  part  of  tlie  price  of  an  ice 
machine  held  to  sufficiently  allege  a  breach  of  an  express  provision  of 
the  contract  requiring  plaintiff  to  replace  free  of  charge  parts  which 
proved  to  have  latent  defects  within  one  year. 

2.  Sales  ^=s>28S(2) — ^Action  fob  Pubchase  Pbicb — ^Bbeach  of  Wabbantt. 

In  case  of  an  express  warranty  that  the  property  sold  will  be  of  a 
particular  kind  and  quality,  the  purchaser  has  a  right  to  rely  on  the  war- 
ranty, and  may  plead  partial  failure  of  consideration  growing  oat  of 
defects  discovered  after  acceptance,  even  though  they  would  have  beak 
apparent  on  examination  before  delivery. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia ;  Emory  Speer,  Judge. 

Action  at  law  by  the  Carbondale  Machine  Company  against  the  Ellis 
Ice  &  Coal  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Archibald  Blackshear,  E.  H.  Callaway,  and  Wm.  M.  Howard,  all 
of  Augusta,  Ga.,  for  plaintiff  in  error. 

Shepard  Bryan,  of  Atlanta,  Ga.,  Wm.  H.  Barrett,  of  Augusta,  Ga., 
and  Lee  M.  Jordan,  of  Atlanta,  Ga.  (Barrett  &  Hull,  of  Augusta,  Ga., 
on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

WALKER,  Circuit  Judge.  [1]  This  was  an  action  by  the  defend- 
ant in  error,  Carbondale  Machine  Company  (hereinafter  referred  to 
as  the  plaintiflO»  against  the  plaintiff  in  error,  Ellis  Ice  &  Coal  Com- 
pany (hereinafter  referred  to  as  the  defendant),  on  a  note  given  by 
the  latter,  dated  December  11,  1915,  for  the  sum  of  $4,333  and  in- 
terest, payable  to  the  order  of  the  former  120  days  after  date.  An 
amended  plea  of  the  defendant  averred  the  following  state  of  facts: 

The  consideration  of  the  note  sued  on  is  a  part  of  the  purchase 
price  of  $14,000  of  an  ice-manufacturing  machine  sold  by  the  plaintiff 
to  the  defendant  by  a  written  contract  entered  into  between  the  parties 
on  the  15th  day  of  April,  1915,  $9,667  of  the  purchase  price  having 
already  been  paid.    By  clause  3  of  the  contract  the  plaintiff  agreed — 

"to  deUver  to  you  [the  defendant]  f.  o.  b.  Carbondale,  free  of 'charge,  any 
parts  which  may  prove  to  have  latent  defects  within  one  year  from  date  of 
shipment  (provided  that  you  use  brine  and  anunonia  of  a  quality  and  make 
recommended  by  us),  and  our  liability  is  limited  to  the  furnishing  of  such 
parts." 

Another  provision  was  the  following: 

"To  construct  the  plant  in  aU  its  parts  in  a  thorough  and  workmanlike 
manner,  using  the  best  materials  of  their  several  kinds." 

^=»For  otber  cases  see  same  topic  A  KET-NUMBSR  In  aU  Key-Numbered  Dlgeeti  4  ladeua 
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The  specifications  called* for: 

"Necessary  ammjonia  connections,  of  extra  heavy  wrought  pipe  and  special 
fittings,  to  connect  the  parts.  Full  weight  wrought  pipe,  unless  otherwise  spec- 
Ified,  will  he  used  in  construction  of  machine  parts/' 

The  defendant  agreed : 

"To  >?ive  us  [plaintiff]  an  acceptance  in  writing  when  we  have  complied  with 
the  conditions  in  the  contract  and  have  successfully  operated  the  plant  for 
ten  days.  This  acceptance  shall  be  deemed  a  waiver  of  all  claims,  etc.,  and 
thereafter  we  shall  be  liable  only  under  clause  3." 

'"The  plaintiff  failed  to  deliver  to  the  defendant  and  to  install  in  its  ice 
plant  the  necessary  ammonia  connections  of  extra  heavy  wrought  pipe  and 
special  fittings  to  connect  the  parts,  and  failed  to  furnish  full  weight  wrought 
pipe  in  the  construction  of  the  machine  parts  of  said  plant,  and  failed  to  con- 
struct the  plant  in  all  its  parts  in  a  thorough  and  workmanlike  manner, 
using  the  best  materials  of  the  several  kinds,  in  that  the  plaintiff  furnished 
to  the  defendant  and  installed  in  its  said  ice  plant  ordinary  or  common  fit- 
tings, which  did  not  properly  connect  the  various  parts,  the  said  fittings  not 
being  special  fittings,  in  that  they  were  not  recessed,  but  were  screwed  fit- 
tings, and  the  said  fittings  were  in  no  sense  special  fittings,  the  same  not  being 
recessed  or  backed  up,  and  the  said  fittings  were  not  of  the  best  material  of 
the  kind  specified,  nor  the  best  of  the  kind  In  general  use  for.  connecting  the 
various  parts  of  said  ice  machine,  and  the  defendant  avers  that  thie  fittings 
so  furnished  and  installed  in  said  ice  plant  constituted  latent  defects  in  said 
ice  machine,  and  that  defendant  did  not  know  that  they  were  ordinary  or  com- 
mon screwed  fittings  until  <m  or  about  the  ^th  day  of  February,  1916,  long 
after  the  defendant  had  executed  the  promissory  note  sued  upon  by  the 
plaintifi'.  and  long  after  the  defendant  had  paid  the  plaintiff  the  sum  of  $9,- 
667,  as  hereinabove  stated." 

By  a  letter  of  date  March  9,  1916,  the  defendant  notified  the  plain- 
tiflF— 

"that  you  did  not  Install  in  our  plant  the  kind  of  pipe  your  contract  calls 
for,"  eta,  and  "the  plaintiff  sent  one  Botchford  to  inspect  the  said  pipes  and 
fittings,  and  on  or  about  the  20th  day  of  March,  1916,  this  defendant  pointed 
out  to  the  said  Botchford,  the  agent  and  representative  of  the  plaintiff,  the 
said  defects  in  said  plants,  and  the  defendant  avers  that  it  never  accepted 
the  said  materials  so  furnished  to  it  by  the  plaintiff,  and  that  the  plaintiff 
was  on  the day  of  March,  1916,  given  full  and  complete  notice  of  de- 
fendant's rejection  of  the  said  pipes  and  fittings  installed  In  plant  No.  2. 
•  *  *  The  plaintiff  failed  to  remedy  the  defects  in  said  pipe  and  said 
fittings  so  furnished  to  this  defendant,  although  this  defendant  gave  tne 
plaintiff  notice  of  the  said  defects  within  one  year  from  the  date  of  the 
shipment  of  the  said  materials  so  furnished,  and  did  use  the  brine  and  am- 
monia of  the  quality  and  make  recommended  by  the  plaintiff.  ♦  *  ♦  By 
reason  of  the  failure  .of  the  plaintiff  to  furnish  necessary  ammonia  connections 
of  extra  heavy  wrought  pipe  and  special  fittings  to  connect  the  parts,  as 
hereinabove  set  out,  and  by  reason  of  the  installation  in  the  said  ice  machine 
of  common  or  ordinary  fittings  to  connect  the  parts,  the  consideration  haa 
failed  in  the  sum  of  fl53.77,  in  that  it  will  cost  the  defendant  the  sum  of 
$453.77  to  remove  the  said  fittings  so  furnished  and  installed  in  the  said 
plant  by  the  plaintiff,  and  in  that  it  will  cost  the  defendant  the  sum  of  $453.77 
to  obtain  special  fittings  to  connect  the  various  parts  of  the  kind  of  material 
purchased  of  plaintiff  and  that  plaintiff  contracted  to  furnish  the  defendant." 

The  court  sustained  a  demurrer  to  the  above-mentioned  plea.  It 
also  sustained  a  demurrer  to  a  plea  based  upon  an  alleged  noncompli- 
ance by  the  plaintiff  with  requirements  of  a  contract  entered  into 
by  the  parties  in  1912  for  another  ice-manufacturing  machine,  which 
was  referred  to  as  plaintiff's  plant  No.  1.  What  is  relied  on  as  a 
255  P.— 21 
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ground  of  reversal  is  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  first-mentioned  plea;  it  being  conceded  by  the  counsel 
for  the  plaintiflf  in  error  that  the  demurrer  to  the  other  plea  was  prop- 
erly sustained. 

In  the  argument  in  behalf  of  the  defendant  in  error  it  was  suggested 
that  the  first-mentioned  plea  was  subject  to  demurrer  on  the  grounds: 

(1)  That  the  defendant  waived  any  right  of  action  or  defense  by 
accepting  the  machinery  after  trial ; 

(2)  That  the  allegations  of  latent  defects  in  plant  No.  2  were  mere 
conclusions ;   and 

(3)  That  plaintiff  was  not  notified  of  any  latent  defect  in  plant  No. 
2  within  one  year  from  date  of  shipment,  and  did  not  within  that  time 
make  demand  for  any  part  which  proved  to  have  a  latent  defect. 

The  averments  of  the  plea  in  question  negative  the  conclusion  that 
the  defendant,  by  accepting  plant  No.  2  after  trial,  waived  its  right  to 
have  delivered  by  the  plaintiff,  f .  o.  b.  Carbondale,  free  of  charge, 
any  parts  which  may  prove  to  have  latent  defects  within  one  year  from 
date  of  shipment.  The  averments  of  the  plea  were  sufficiently  definite 
and  specific  in  showing  what  defects  were  complained  of,  that  they 
were  latent,  and  that  the  defendant  was  duly  notified  of  them  within 
one  year  from  the  date  of  shipment. 

[2]  The  averments  of  the  plea  in  question  show  a  breach  of  a  war- 
ranty of  parts  of  the  machinery  sold,  and  that  the  defendant  has  been 
damaged  by  the  breach  alleged. 

"After  acceptance  of  goods  purchased,  the  presumption  is  that  they  are  of 
the  quality  ordered,  and  the  burden  is  on  the  buyer  to  prove  the  contrary. 
Partial  payment,  with  knowledge  of  the  defective  condition,  wiU  not  est^ 
the  buyer  from  pleading  partial  failure  of  consideration,"  Code  of  Georgia 
1911,  §  4137. 

If  under  the  terms  of  the  contract  any  notice  of  the  alleged  latent 
defects  was  required  to  be  given  after  they  were  discovered,  the  aver- 
ments of  the  plea  showed  that  the  plaintiff  had  notice  within  the  time 
within  which  such  defects  were  to  be  made  good.  Beasley  v.  Huyett 
&  Smith  Co.,  92  Ga.  273,  18  S.  E.  420.  In  case  of  an  express  war- 
ranty that  the  property  sold  will  be  of  a  particular  kind  and  quality, 
the  purchaser  has  a  right  to  rely  on  the  warranty,  and  may  plead  par- 
tial failure  of  consideration  growing  out  of  defects  discovered  after 
acceptance,  even  though  they  would  have  become  apparent  upon  an 
examination  before  delivery.  Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  S.  E.  143.  The  conclusion  is  that  the  plea  in  question  suffi- 
ciently averred  a  partial  failure  of  the  consideration  of  the  note  sued 
on,  and  that  the  demurrer  to  that  plea  was  improperly  sustained. 

Because  of  that  error  the  judgment  is  reversed. 
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KWOCK  JAN  FAT  et  al.  ▼.  WHITE,  Commissioner  of  Immlgratl<MU* 

(Circuit  Court  of  Appeals,  Ninth  Circuit     January  6,  1919.) 

No.  3146. 

AucENs  ^=>32(9) — ^BxcLUSion  ov  Chikesid-— Faienbss  of  Heabino. 

That  an  immigmtion  commissioner  at  the  time  of  rejecting  a  Chinese 
applicant  for  admission  had  in  his  possession  a  report  of  an  inspector 
containing  material  statements  made  to  him  by  ah  undisclosed  witness, 
which  report  was  not  shown  to  applicant  or  his  attorney,  held  not  suffi- 
cient to  invalidate  the  finding,  where  It  appears  that  the  oommissioner 
did  not  consider  the  report 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Benjamin  F.  Bled- 
soe, Judge. 

Habeas  corpus  by  Kwock  Jan  Fat  and  Tom  Ying  Shee  against  Ed- 
ward White,  Commissioner  of  Immigration  for  the  Port  of  San  Fran- 
cisco.    Writ  denied,  and  petitioners  appeal.     Affirmed. 

I>ion  R.  Holm,  of  San  Francisco,  Cal.,  for  appellants. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  C.  F.  Tramutolo,  Asst 
U.   S.  Atty.,  both  of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Qrcuit  Judges. 

GILBERT,  Circuit  Judge.  On  June  20,  1915,  the  appellant  Kwock 
Jan  Fat,  on  application  to  the  commissioner  of  immigration  for  the 
Port  of  San  Francisco,  secured  a  preinvestigation  of  his  status  as  an 
American  citizen;  he  being  about  to  depart  for  China.  He  claimed 
to  be  a  son  of  Tuck  Lee,  who  was  bom  at  Monterey,  Cal.  On  June 
7,  1917,  he  returned  to  the  United  States  at  the  Port  of  San  Francis- 

.  CO,  and  upon  testimony  taken  and  a  hearing  had  he  was  denied  admis- 
sion, on  the  ground  that  he  was  not  the  son  of  Tuck  Lee,  and  was  not 
an  American  citizen,  but  that  his  true  name  was  Leu  Suey  Chong. 
On  appeal  to  the  Secretary  of  Labor  the  decision  was  affirmed.  Ap- 
plication was  made  to  the  court  below  for  a  writ  of  habeas  corpus, 
the  petition  alleging  that  the  hearing  before  the  commissioner  was 
unfair,  in  that  in  the  record  of  the  testimony  taken  no  mention  was 
made  of  the  fact  that  three  white  witnesses  for  the  applicant,  Michael- 
is,  Pugh,  and  Ortings,  when  confronted  by  the  applicant  recognized 
him,  and  were  recognized  by  him,  and  in  the  further  fact  tkat  in  the 
report  of  Wilkinson,  immigrant  inspector,  to  the  commissioner,  the 
inspector  stated  that  he  had  interviewed  a  person  who  desired  that  his 
identity  be  not  disclosed,  but  who  had  given  important  information 
aga.inst  the  applicant  concerning  the  issue  whether  or  not  the  latter 
was  the  son  of  Tuck  Lee.  The  court  below  denied  the  writ,  and  the 
questions  so  presented  are  brought  to  this  court  by  appeal. 

The  fact  that,  when  the  applicant  was  confronted  by  three  of  the 
witnesses  who  were  brought  from  Monterey  to  testify  that  he  was 
the  son  of  Tuck  Lee,  there  was  mutual  recognition,  was  an  important 

circumstance  and  should  properly  have  been  noted  in  the  record  of 

^s^For  other  cues  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  4  Indexes 
'Rehearing  denied  Febniaxy  10,  1919. 
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the  testimony.  It  appears,  however,  that,  when  the  attention  of  the 
commissioner  was  directed  to  that  omission,  he  wrote  to  the  applicant's 
counsel  stating  that  the  witnesses  when  confronted  with  the  appellant 
immediately  recognized  and  identified  him  as  the  person  whom  they 
knew  as  Kwock  Jan  Fat,  and  that  the  appellant  was  equally  prompt  in 
his  recognition  of  said  witnesses,  and  adding : 

"While  I  was  advised  of  this  incident  and  gave  It  full  consideration  In 
arriving  at  my  decision,  it  was  not  made  of  record  In  connection  with  the 
statements  taken  from  the  witnesses.  Oopy  of  this  letter  will  be  placed  with 
the  record,  however,  and  the  fact  that  there  was  mutual  recognition  between 
said  witnesses  and  the  applicant  wlU  thus  be  available  for  the  consideration 
of  the  secretary  upon  appeal." 

The  record  shows  that  this  letter  was  brought  to  the  attention  of 
the  secretary  on  the  appeal.  This  was  clearly  sufficient  to  give  the  ap- 
plicant the  advantage  of  the  facts. 

A  more  serious  question  is  raised  by  the  allegation  that  evidence  was 
considered  by  the  appellee  which  counsel  for  the  appellant  was  not 
permitted  to  see.  Wilkinson,  immigration  inspector,  was  sent  to  Mon- 
terey to  investigate  the  case.  He  interviewed  a  person  who  gave  evi- 
dence only  with  the  understanding  that  his  name  was  to  be  kept  se- 
cret.   The  inspector's  report  states : 

"This  witness  was  intimately  associated  with  the  Inhabitants  of  CSilnatown 
of  Pacific  Grove,  especially  during  the  year  1902,  and  had  occasion  to  visit  the 
home  of  the  applicant's  alleged  mother  almost  nightly  during  that  year,  under 
which  circumstances  said  witness  was  in  a  position  to  have  absolute  knowl- 
edge as  to  the  number  and  Identity  of  the  members  of  that  family.  While  the 
witness  was  well  acquainted  with  the  applicant's  three  alleged  sisters  and 
knew  their  names  and  present  whereabouts,  It  was  stated  most  positively  by 
the  witness  that  there  were  no  boys  bom  to  Tong  Shee  (applicant's  alleged 
mother).  Said  witness  was  unable  to  identify  the  photographs  of  either  Leu 
Suey  Chong  (the  boy  who  was  admitted  at  this  port  as  the  son  of  a  mer- 
chant in  1909)  or  the  photograph  of  the  applicant  (as  it  appears  on  his  ret:um 
certificate  or  in  the  group  photographs  of  the  Oakland  dass)  as  any  one  whom 
the  witness  had  ever  seen.  As  the  applicant  would  have  been  about  six 
years  of  age  during  the  year  of  this  witness'  activity  (1902),  the  above  failure 
to  recognize  his  photograph  is  very  significant.  After  my  first  interview — 
on  the  afternoon  of  the  4th  inst. — this  witness  Inquired  of  an  old  Chinese 
resident  of  Pacific  Grove  and  Monterey  concerning  the  sons  of  Tudt  Lee  (ap- 
plicant's alleged  father),  whereupon  said  Chinese  stated  that  Tuck  Lee  had 
no  sons  and  that  the  witness  should  have  nothing  to  do  with  the  case  and 
should  sign  no  affidavits  in  their  behalf;  that  such  action  would  involve  the 
witness  in  trouble.  ♦  ♦  ♦  The  above-mentioned  witness  was  thoroughly 
conversant  with  the  history  of  this  family,  and  advised  me  conoemlng  the 
daughter  Quock  Ah  Oy,  whose  whereabouts  is  now  unknown." 

Counsel  for  the  applicant  demanded  the  right  to  see  the  affidavit  of 
this  undisclosed  witness  and  was  informed  that  no  affidavit  or  record 
of  the  testimony  of  such  witness  was  secured,  that  there  was  no  evi- 
dence considered  by  the  appellee  in  arriving  at  his  decision  in  the 
case  ''which  you  have  not  been  permitted  to  inspect,"  and  that  that 
portion  of  the  inspector's  report  which  was  withheld  contained  noth- 
ing which  was  material  to  the  issue.  "As  a  matter  of  fact,"  wrote 
the  appellee,  "this  inspector's  report  in  no  way  influenced  my  decision." 
It  is  not  true  that  the  inspector's  report  contained  nothing  which  was 
material  to  the  issue.    On  the  contrary,  it  was  directly  in  point     In 
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Chew  Hong  Quong  v.  White,  249  Fed.  869, C.  C.  A. ^,  we  held 

that  where  the  immigration  authorities  received  and  acted  upon  a  con- 
fidential communication,  the  source  and  contents  of  which  they  did 
not  disclose  to  the  applicant  or  his  attorneys  so  as  to  allow  any  rebut- 
tal, and  which  communication  was  forwarded  to  the  Department  of 
Labor  for  its  consideration,  the  hearing  was  unfair.  But  this  is  not 
such  a  case.  Here  it  appears  that  the  communication  was  not  consid- 
ered or  relied  upon.  It  should  not  be  held  that  the  mere  receipt  of 
an  anonymous  communication,  which  is  not  made  the  basis  of  the  com- 
missioner's decision  and  does  not  influence  it,  renders  the  hearing  un- 
fair. 

The  judgment  is  affirmed. 


THE  BERN.      THB  NATIONAL.    APPEAIi  OP  MARYI4AND  DREDGING  & 
CONTRAOTING  CO.  et  al. 

(Oircalt  Court  of  Appeals^  Second  Circuit    December  11,  1918.) 

No.  84. 

1,  CoixisiON  «s»71(3) — ^LzABiuTT— Dbedob  at  Avchob. 

Where  a  dredge  at  the  time  of  collision  was  anchored  at  such  a  point 
as  to  obstruct  navigation  and  a  canal  boat  in  tow  of  a  tug  collided  with 
it,  held,  that  the  dredge  was  solely  at  fault  and  liable  for  fuU  damages. 

2.  CoLUSioN  «=»71(2) — ^Dbbdge  at  Awchob— Fault  of  Towing  Tug. 

A  tug  in  charge  of  a  tow  of  canal  boats  which  was  assisted  by  other 
tugs  held  not  at  fault  in  failing  to  send  out  a  scout  tug  to  ascertain 
the  whereabouts  of  a  dredge  which  was  improperly  anchored  while  not 
in  operation  at  a  point  impeding  nayigation;  and  hence,  where  one  of 
the  canal  boats  colUded  with  the  dredge,  the  tug  was  not  liable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  •District  of  New  York. 

Libel  by  Theodore  Miller  against  the  steam  tug  Bern,  her  engines, 
etc.,  claimed  by  the  Philadelphia  &  Reading  Railway  Company,  which 
brought  in  Atlantic  Gulf  &  Pacific  Company  and  the  dredge  National, 
her  engines,  etc.,  claimed  by  the  Maryland  Dredging  &  Contracting 
Company.  From  a  decree  against  the  dredge  National  for  full  dam- 
age and  dismissing  the  libel  against  the  steam  tug  Born,  the  Maryland 
Dredging  Company  and  the  Atlantic  Gulf  &  Pacific  Company  appeal. 
Affirmed. 

Russell  H.  Robbins,  of  New  York  City  (Alfred  C.  Coxe,  Jr.,  of  New 
York  City,  of  counsel),  for  appellants. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown,  of 
Ne^w  York  City,  of  counsel),  for  the  Bern. 

Park  &  Mattison,  of  New  York  City,  for  libelant. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  Theodore  Miller,  owner  of  the  Helen 
A.  Miller  and  bailee  of  a  cargo  of  coal  thereon,  filed  this  libel  against 

'or  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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the  Steam  tug  Bern  complaining  that,  through  the  negligent  operation 
of  the  Bern  while  conducting  a  tow  of  canal  boats  through  the  Kills, 
the  Helen  A.  Miller,  which  was  the  outside  starboard  boat  in  the  third 
tier  of  the  tow,  was  on  or  about  the  12th  of  March,  1915,  'brought 
into  collision  with  the  dredge  National,  owned  by  the  Maryland  Dredg- 
ing &  Contracting  Company,  andiored  in  the  Kills  below  the  Baltimore 
&  Ohio  bridge,  and  was  sunk. 

Under  the  fifty-ninth  rule  (29  Sup.  Ct.  xlvi),  the  owner  and  claim- 
ant of  the  Bern,  the  PhiladelpAiia  &  Reading  Railway  Company,  brought 
into  the  cause  the  dredge  National.  The  Atlantic,  Gulf  &  Paafic 
Company  had  a  contract  with  the  United  States  government  for  dredg- 
ing work  in  the  Kills,  and  the  dredge  National  was  at  work  upon  this 
contract  with  this  company.  The  day  before  March  11,  1915,  the  tow, 
consisting  of  21  coal  barges,  was  made  up  at  Port  Reading  bound  for 
Mott  Haven.  Each  of  these  barges  was  100  feet  long  and  from  20 
to  25  feet  beam.  They  were  arranged  four  abreast  of  one  another  in 
each  of  the  first  three  tiers,  and  three  in  each  of  the  remaining  three 
tiers.  As  thus  arranged,  they  were  towed  on  two  hawsers.  The  Bern, 
a  seagoing  tug,  drawing  13  feet  of  water,  had  two  tugs  assisting,  the 
Ashbourne  and  the  Pencoyd,  the  latter  on  the  starboard  side  of  the 
fourth  tier  directly  astern  of  the  Miller,  the  former  in  the  second  tier 
from  the  rear  on  the  same  side.  With  a  flood  tide  and  clear  weather, 
she  intended  to  pass  through  the  Staten  Island  opening  in  the  bridge, 
and  the  first  the  master  of  the  Bern  saw  of  the  dredge  was  when  he 
was  navigating  this  side  of  Buckwheat  Island.  The  dredge  had  ceased 
working  the  evening  before  and  was  moved  about  25  feet  outside  of 
the  dredged  channel  and  about  300  feet  below  the  bridge.  Here  there 
was  a  set  of  the  tide  from  the  Jersey  shore  over  to  the  Staten  Island 
side,  requiring  the  two  helper  tugs  to  be  on  the  starboard  side  so  as 
to  overcome  this  set  and  straighten  the  tow  so  that  it  could  safely  pass 
through  the  200- foot  space  between  the  center  abutment  of  the  bridge 
and  the  Staten  Island  abutment.  The  National  advanced  no  good 
reason  why  it  was  located  as  indicated  above.  Conccdedly,  navigation 
through  the  Kills  below  the  bridge  requires  great  care  and  skill,  and 
it  was  a  most  dangerous  spot  to  have  permitted  the  dredge  to  remain, 
when  there  was  no  occasion  therefor.  There  was  abundant  room  for 
the  dredge  to  move  nearer  the  Staten  Island  shore  or  closer  to  the 
abutment  so  as  to  give  the  tow  additional  room  to  maneuver. 

The  master  of  the  tug  L'Hommedieu  testified  that,  on  the  evening 
before,  he  moved  the  dredge  out  of  the  channel,  putting  it  behind 
the  Staten  Island  abutment,  and  did  likewise  on  several  occasions, 
stating  that  he  had  no  trouble  in  so  doing. 

[1]  We  agree  with  the  District  Judge  that  the  dredge  at  the  time 
of  the  collision  was  in  an  uncalled-for,  undesirable,  and  dangerous 
location,  and  but  for  its  presence  there  would  have  been  no  accident. 
While  the  National,  because  of  the  contract  for  dredging,  had  some 
rights  in  the  Kills  when  in  operation,  still,  conceding,  as  appellant  does, 
that  the  dredge  was  not  actually  working  on  the  night  in  question,  we 
are  obliged  to  hold  that  it  was  not  necessary  for  her  to  lay  up  for  the 
night  where  she  did,  when  there  was  another  place  with  plenty  of 
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water  where  she  might  move  to  and  make  clear  the  path  of  passing 
tows. 

Th€  authorities  cited  by  appellant  were  both  in  this  court  and  are 
distinguishable. 

In  Northrup  v.  Philadelphia  &  R.  Ry.  Co.  et  al.,  234  Fed.  264,  148 
C.  C.  A.  166,  a  collision  occurred  in  the  Arthur  Kill  between  a  canal 
boat  forming  part  of  a  tow  of  15  boats  in  tiers  of  three,  and  a  scow 
alongside  of  a  dredge  engaged  in  deepening  the  channel.  There,  one 
of  the  towing  tugs  was  held  at  fault  in  directing  the  casting  off  of  the 
lines  between  the  rear  starboard  boat  which  was  to  be  taken  out  of 
the  tow  and  the  boat  ahead  of  it,  but  continuing  to  push  at  the  stem 
of  the  latter  boat,  which  forced  the  latter  boat  out  of  the  course  of 
the  tow  and  in  collision  with  the  scow.  The  dredge  was  held  not  in 
fault  as  obstructing  the  channel,  the  court  saying : 

*'The  dredge  was  engaged  under  the  supervision  of  the  government  in  dredg- 
ing the  waters  of  the  Kill  von  Kull  at  a  point  where  a  dbannel  400  feet  wide 
had  to  be  deepened.  The  channel  between  the  dredge  and  the  New  Jersey 
shore  was  450  feet ;  and  between  the  side  of  the  scow  next  to  the  dredge  and 
receiving  the  dredged  material  and  the  shore  It  was  415  feet  The  contract 
between  the  dredging  company  and  the  government  expressly  requires  the 
contractor  to  conduct  the  work  in  sucii  a  manner  as  to  obstruct  navigation  as 
little  as  possible,  and,  in  case  the  contractor's  plant  so  obstructs  the  diannei 
as  to  impede  the  passage  of  vessels,  It  mnst  promptly  be  so  moved  as  to 
afford  a  practicable  passage  on  the  approach  of  any  vessel." 

But  it  appeared  that  the  dredge  was  engaged  in  work  on  the  night 
and  at  the  time  of  the  collision. 

In  The  Wyomissing,  232  Fed.  451,  146  C.  C.  A.  445,  where  there 
was  a  collision  under  somewhat  similar  facts  as  existed  in  the  Northrup 
Case,  above,  it  appeared  that  there  was  an  unobstructed  channel  400 
feet  wide  through  which  the  tow  could  have  passed  safely  if  properly 
navigated.  The  dredge  was  actually  engaged  at  work,  and  it  was 
held  that  it  was  not  at  fault  in  failing  to  get  out  of  the  way  of  the 
passing  tow. 

In  Ae  present  case,  the  dredge  was  not  engaged  in  work,  and,  in 
the  location  it  was  at  the  time  of  the  collision,  those  in  charge  did  not 
exercise  a  due  regard  for  the  rights  of  tows  in  passing ;  in  other  words, 
if  it  was  placed  nearer  the  Staten  Island  shore  in  back  of  the  abut- 
ment, no  damage  would  have  occurred. 

[2]  It  appears  that  there  was  an  agreement  between  the  parties  re- 
quiring the  sending  ahead  of  scout  tugs  only  when  the  dredge  was  in 
operation  at  night.  But  under  the  circumstances  disclosed  here,  we 
do  not  think  the  Bern  was  required,  either  under  this  agreement  or 
in  the  exercise  of  due  diligence,  to  send  ahead  a  scout  tug. 

Decree  afEmsed. 
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GOLUER  V.  UNITED  STATES. 

(Clrcalt  Court  of  Appeals,  Fifth  Circuit    November  6,  1918.) 

No.  3171. 

1.  CoNSPiBAOY  ^s»27 — Otfensb  Aqaiivst  United  States— Criminal  BxsBovBh 

BILITY — OVEBT  ACT. 

It  is  enough  that  "any  act"  of  one  of  the  conspirators  "to  effect  the 
object  of  the  conspiracy/'  by  Criinhial  Code,  §  37  (Comp.  St  1916,  f  10201), 
made  an  element  of  the  offense  of  conspiracy  against  the  United  States,  be 
done  with  the  purpose  of  putting  the  unlawful  agreement  into  effect, 
though  it  have  no  tendency  to  accomplish  its  object. 

2.  WrTNEssBS  ^s»236<4) — ^Notice  of  Purpose  of  Question. 

Where  affirmative  answer  to  question  to  codef  endant  who  had  admittedly 
pleaded  guilty  and  testified  for  prosecution  under  promise  of  leniency, 
would  not  necessarily  imply  more  than  that  before  pleading  guilty  he  had 
made  suggestions  to  codefendauts  and  their  counsel  as  to  selection  of  Jury, 
sustaining  objection  to  question,  in  absence  of  notice  of  expectation  of 
eliciting  admission  of  his  co-operation  with  the  prosecution  in  selecting 
Jury,  was  not  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Alabama;  Wm.  I.  Grubb,  Judge. 

Tom  Collier  was  convicted  of  conspiracy  to  rob  the  mail,  and  brings 
error.    Affirmed. 

Erie  Pettus,  of  Birmingham,  Ala.,  for  plaintiff  in  error. 
Robert  N.  Bell,  U.  S.  Atty.,.and  Ralph  W.  Quinn,  Asst.  U.  S. 
Atty.,  both  of  Birmingham,  Ala. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  [1]  The  plaintiff  in  error  was  convict- 
ed on  the  second  and  third  counts  of  an  indictment  charging  that  he 
and  four  other  named  persons  conspired  to  rob,  steal,  and  purloin 
mail  matter  in  a  railway  postal  car  used  by  the  post  office  establish- 
ment of  the  United  States  for  the  conveyance  of  mail  matter  and  at- 
tached to  a  designated  train,  and  that  they  committed  acts  for  the 
purpose  of  effecting  the  object  of  the  alleged  conspiracy;  the  overt 
act  alleged  in  the  second  count  being  the  cutting  of  a  number  of  tel- 
egraph wires  at  or  near  the  place  at  which  it  was  conspired  to  com- 
mit the  robbery,  and  the  overt  act  alleged  in  the  third  count  being 
the  boarding  by  the  defendants  of  an  automobile  and  going  in  it  to 
or  near  the  place  at  which  the  offense  was  to  be  committed.  A  de- 
murrer to  the  indictment  raised  the  objection  that  it  failed  to  show 
that  the  overt  acts  alleged  were  calculated  to  effect,  or  aid  in  effect- 
ing, the  object  of  the  conspiracy.  The  action  of  the  court  in  overrul- 
ing that  demurrer  is  assigned  as  error,  as  is  also  the  giving  of  the 
following  part  of  its  charge  to  the  jury,  which  was  excepted  to: 

"The  overt  act  might  be  one  not  really  calculated  to  effect  the  object  of  a 
conspiracy;  but  if  the  party  who  does  it  beUeves  it  to  be  calculated  to  effect 
the  object  of  the  conspiracy,  and  does  it  for  that  purpose,  while  in  fact  it 
may  not  have  that  effect,  yet  it  becomes  an  overt  act,  and  fixes  the  guilt  of 
all  the  conspirators." 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Kej-Numbered  Digests  ft  Indexes 
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aiic  statute  makes  the  doing  by  one  or  more  of  the  alleged  conspir- 
ators of  "any  act  to  effect  the  object  of  the  conspiracy"  an  clement 
of  the  offense  of  conspiring  to  commit  an  offense  against  the  Unit- 
ed States.  Criminal  Code  (Act  March  4,  1909,  c.  321)  §  37,  35  Stat. 
1096  (Comp.  St.  1916,  §  10201).  It  is  settled  that  the  gist  of  the  of- 
fense is  the  conspiracy,  and  that  the  provision  of  the  statute,  that 
.  there  must  be  an  act  done  to  effect  the  object  of  the  conspiracy,  mere- 
ly affords  a  locus  poenitentix,  so  that  before  the  act  done  one  or  all 
of  the  parties  may  abandon  their  design,  and  thus  avoid  the  penalty 
prescribed  by  the  statute.  Dealy  v.  United  States,  152  U.  S.  539,  14 
Sup.  Ct.  680,  38  L.  Ed.  545.  To  complete  the  crime  denounced  by 
the  statute  there  must  be  some  action  in  addition  to  the  mental  one 
of  jointly  agreeing  or  assenting  to  participate  in  the  commission  of 
the  crime.  Nothing  in  the  language  of  the  statute  indicates  an  in- 
tention to  require  that  that  additional  action  be  calculated  or  have 
a  tendency  to  accomplish  the  object  of  the  consjriracy.  It  is  enough 
if  it  is  done  with  the  purpose  or  intention  of  putting  the  unlawful 
agreement  into  operation,  whether  it  is  or  is  not  effective  towards 
that  end.  Gantt  v.  United  States,  108  Fed.  61,  47  C.  C  A.  210;  Unit- 
ed States  V.  Donau,  Fed.  Cas.  No.  14,983.  There  was  no  error  in 
the  above-mentioned  rulings. 

[2]  It  appears  from  the  bill  of  exceptions  that  before  any  evidence 
was  introduced  by  the  government  a  nolle  prosequi  of  the  case  against 
one  of  the  defendants,  Oscar  Linn,  was  entered,  and  that  another 
defendant,  Jim  Raper,  pleaded  guilty  to  the  charge  contained  in  the 
indictment.  The  latter  was  examined  as  a  witness  for  the  prosecution. 
In  the  course  of  his  cross-examination  the  defendants  propounded  the 
following  question: 

"Isn't  iti  a  fact  that  you  made  certain  suggestions  about  striking  off  certoin 
people  on  the  jury,  and  keeping  others  on  the  jury?" 

An  exception  was  reserved  to  the  action  of  the  court  in  sustaining 
the  government's  objection  to  this  question.  The  relation  of  the 
witnefes  to  the  case  had  been  fully  disclosed  to  the  jury.  He  had  al- 
ready admitted  that,  before  pleading  guilty  and  testifying,  he  was 
advised  by  his  attorneys  that  they  had  an  agreement  or  assurance 
from  the  government  authorities  that,  in  the  event  he  pleaded  guilty 
and  went  on  the  stand  for  the  government,  he  would  get  a  light  sen- 
tence. It  is  plain  that,  if  the  witness  had  been  permitted  to  answer 
the  question,  no  answer  he  might  have  made  could  have  done  more 
than  furnish  cumulative  evidence  of  the  witness'  co-operation  with 
the  prosecution,  a  fact  already  apparent.  But  the  question  was  not 
so  framed  as  to  apprise  the  court  that  it  was  expected  to  elicit  an 
admission  by  the  witness  that  he  made  any  suggestion  to  the  pros- 
ecution in  regard  to  the  selection  of  the  jiuy.  An  affirmative  answer 
to  the  question  would  not  necessarily  have  implied  anything  more 
than  an  admission  by  the  witness  that,  before  pleading  guilty  and  tes- 
tifying, he  had  made  suggestions  to  his  codefendants  or  their  coun- 
sel in  regard  to  the  selection  of  the  jury.  The  court  is  not  charge- 
able with  error  in  sustaining  the  objection  to  the  question,  in  the 
absence  of  notice  to  it  that  an  admission  by  the  witness  of  his  co- 
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Operation  with  the  prosecution  in  selecting  the  jury  was  expected  fo 
be  elicited. 

Other  rulings  relied  on  for  a  reversal  are  not  such  as  call  for  dis- 
cussion.   We  have  discovered  no  reversible  error  in  the  record. 

The  judgment  is  affirmed. 


AUDRICH  ▼.   PENNSYLVANIA  R.   OO. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  86w 

1.  Towage  ^=>4— Duty  of  Cabs  and  Skill  by  Towing  Vessku 

One  undertaking  towage  service  is  not  an  insurer,  nor  bound  to  exer- 
cise tbe  bighest  degree  of  care  and  skill,  but  only  such  reasonable  care 
and  skill  as  would  be  exercised  by  a  prudent  navigator  in  a  similar 
service. 

2.  Towage  «=9l5(2)-*lNJi7aT  to  Tow — Evidence  of  Negligence. 

The  burden  is  on  one  who  asserts  negligence  to  prove  it,  and  the 
mere  t&ct  that  a  barge  has  been  damaged  while  in  tow  does  not  raise  a 
presumption  that  the  tug  was  in  fault. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  William  W.  Aldrich  against  the  Pennsylvania 
Railroad  Company.  Decree  for  respondent,  and  libelant  appeals.  Af- 
firmed. 

The  court  below  dismissed  the  libel  filed  against  the  respondent 
for  damages  to  the  barge  William  F.  Monk,  alleged  to  have  been  sus- 
tained through  negligent  towage.    The  libelant  appeals. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  appellant. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Chaun- 
cey  I.  Clark,  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  The  William  F.  Monk  was  Uken  in 
tow  by  appellee's  tug  at  Pier  B.  Jersey  City,  destined  for  the  stake 
boat  near  Liberty  Island,  on  the  morning  of  April  4,  1916.  There 
the  Monk  was  the  port  outside  boat  in  the  next  to  the  last  tier,  and  in 
the  last  tier  there  were  but  three  boats.  There  was  no  boat  tailing 
astern  of  the  Monk.  After  the  tow  proceeded,  at  about  3  o'clock  in 
the  morning,  the  master  of  the  Monk  went  to  bed.  At  this  time  the 
appellant  and  the  master  of  the  Monk  testified  that  the  barge  was  in 
good  condition  and  imdamaged  at  the  place  where  it  was  subsequently 
discovered,  it  had  met  with  violence.  The  tow  was  tied  up  at  the 
Iron  Dock  at  Elizabethport,  as  was  the  practice,  to  allow  the  loaded 
tugs  bound  north  to  pass.  The  first  information  given  by  the  wit- 
nesses as  to  the  evidence  of  a  collision  was  given  by  the  master  of  the 
Monk,  who  says  that  at  8  o'clock  the  next  morning,  upon  coming  on 
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deck,  his  attention  was  called  to  a  very  considerable  hole — "large 
enough  to  walk  in  and  out" — on  the  port  side  about  3  or  4  feet  from 
the  stem ;  there  six  planks,  running  fore  and  aft,  were  broken.  The 
barge  was  light  and  had  about  10^  feet  free  board.  The  testimony 
is  silent  as  to  a  collision  of  any  character,  and  the  master  of  the  tugs 
which  did  the  towing  testified 'that  during  the  course  of  navigation 
there  was  no  collision  or  bumping  of  any  character. 

The  appellant  rests  his  case,  asking  to  infer  negligence  upon  the 
foregoing  circumstances.  He  urges  that,  from  the  mere  happening 
of  an  accident  under  these  circumstances,  a  presumption  of  negli- 
gence arises,  and  casts  upon  the  appellee  the  burden  of  demonstrating 
that  it  was  not  due  to  any  failure  of  duty  on  its  part,  or  that  of  its 
servants,  or,  at  least,  establishing  that  the  accident  was  one  of  those 
unavoidable  occurrences  for  which  no  one  is  to  blame. 

[1]  While  the  general  rule  respecting  the  duty  and  liability  of  one 
undertaking  towage  services  for  another  is  that  he  is  bound  to  ex- 
ercise reasonable  skill  and  care,  such  as  a  prudent  navigatiy  would 
exercise  in  similar  service  until  it  is  accomplished,  and  he  is  respon- 
sible for  any  damage  which  may  result  to  the  tow  as  a  result  of  the 
failure  to  perform  the  responsibilities  of  such  an  undertaking,  he  is 
not  an  insurer,  and  required  to  use  the  highest  possible  degree  of  skill 
or  care.  The  Steamer  Webb,  14  Wall.  406,  20  L.  Ed.  774;  The  Mar- 
garet, 94  U.  S.  494,  24  L.  Ed.  146;  The  J.  P.  Donaldson,  167  U.  S. 
599,  17  Sup.  Ct.  951,  42  L.  Ed.  292.  , 

[2]  The  burden  is  on  the  one  who  asserts  negligence  to  prove  it, 
and  the  mere  fact  that  a  barge  has  been  damaged  while  in  tow  does 
not  raise  the  presumption  that  the  tug  has  been  at  fault.  The  Winnie, 
149  Fed.  725,  79  C.  C.  A.  431 ;  The  R.  B.  Little,  215  Fed,  87,  131  C. 
C.  A.  395. 

From  .the  evidence  in  this  record,  including  that  of  the  appellant, 
it  does  not  appear  that  the  tug  managed  this  tow  with  other  than  rea- 
sonable care  and  skill  under  all  the  circumstances.  The  appellant  has 
not  attempted  to  sustain  the  burden  which  is  cast  upon  him  of  proving 
negligence  in  the  performance  of  this  duty  assumed.  No  one  seems 
to  know,  nor,  indeed,  do  appellant's  witnesses  pretend  to  know,  how 
this  damage  was  caused.  In  the  absence  of  some  proof  showing  that 
the  tug  caused  it,  negligence  cannot  be  presumed. 

The  master  in  charge  of  the  Monk  does  not  enlighten  us  as  to 
the  cause,  and  apparently  there  was  no  collision  or  blow  to  the  barge 
during  the  night,  which  awakened  him  or  any  of  the  other  barge  mas- 
ters who  were  in  the  tow.  We  are  clear  that  the  burden  imposed  upon 
the  appellant  has  not  been  sustained. 

Decree  affirmed. 
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DOTELAN  NAT.  BANK  v.  JONES. 

In  re  FOY  &  WILUAMS. 

(drcait  Court  of  Appeals,  Fifth  Circuit    November  6^  1918.) 

No.  3191. 

BAlfKBUFTOT  ^=>4d7—APPEAIr— REVIEW  OF  FiNDINOS. 

The  finding  of  fact,  on  which  apparently  a  referee^s  rejection  of  daim 
against  bankrupt's  estate,  approved  by  District  Coiurt  on  review,  was 
founded,  not  dearly  being  made  to  appear  wroi^,  is  binding  on  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle EKstrict  of  Alabama ;  Henry  D.  Clayton,  Judge. 

In  the  matter  of  Foy  &  Williams,  bankrupts.  Claim  of  the  Dothan 
National  Bank,  opposed  by  E.  O.  Jones,  trustee,  was  rejected  by  the 
referee,  which  action  was  approved  by  the  trial  court,  and  claimant 
appeals.    Affirmed. 

Alberf  E.  Pace,  of  Dothan,  Ala.,  for  appellant. 
W.  L.  Lee,  of  Columbia,  Ala.,  and  Oscar  L.  Tompkins,  of  Dothan, 
Ala.,  for  appellee. 
Before  WALKER,  Circuit  Judge,  and  EVANS,  District  Judge. 

PER  CURIAM.  The  action  of  the  referee,  approved  on  review 
by  the  trial  ^court,  in  rejecting  the  claim  presented  by  the  appellant 
against  the  bankrupt  estate  of  Foy  &  Williams,  was  fully  sustained  by 
one  phase  of  the  evidence  adduced.  To  say  the  least,  it  is  not  clear- 
ly made  to  appear  by  the  record  that  the  finding  of  fact  upon  which 
apparently  the  rejection  of  the  claim  was  based  was  wrong.  The  rec- 
ord does  not  show  the  commission  of  any  error  calling  for  a  reversal 
of  the  decree  appealed  from. 

That  decree  is  affirmed. 


BLUNT  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    July  24,  1918.    On  Petition  for 
Rehearing,  December  13,  1918.) 

No.  2599. 

1.  CoNSTrnrnoNAi.  Law  ^s»70(3) — Powers  of  Coubt— Wisdoic  of  Lbgisla- 

TION. 

In  case  of  a  revenue  law,  it  is  beyond  the  province  of  the  courts  to  in- 
quire into  its  wisdom.  Justice,  or  efficiency,  the  motives  that  led  to  its 
enactment,  or  its  incidental  effect  as  a  police  measure. 

2.  Internal  Revenue  ^=^2 — Harbison  Narcotic  Act — CoNSTixuTiONALrrr. 

The  provision  of  Harrison  Act,  §  2  (Comp.  St  §  6287h),  after  providing 
that  specified  narcotic  drugs  shall  be  sold  only  on  written  order  forms 
obtained  from  the  Internal  Revenue  Department,  that  "it  shall  be  un- 
lawful for  any  person  to  obtain  by  means  of  said  order  forms  any  of 
the  aforesaid  drugs  for  any  purpose  other  than  the  use,  sale,  or  distribu- 
tion thereof  by  him  in  the  conduct  of  a  lawful  business  in  said  drugs  or 
in  the  legitimate  practice  of  his  profession,"  is  unconstitutional,  as  not 
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Within  the  taxing  power  of  Congress,  whidi  includes  no  right  to  make 
any  spedfic  use  of  a  tax-paid  article  unlawfuL 
8.  Poisons   ^s»2— Habbison   Nascotio   Act— Begistbatzon   of   Physicians 
AND  Deaubbs. 

Rev.  St  {'3236  (Oomp,  St  {  5959),  providing  that,  whenever  more  than 
one  pnrsnit  or  occupation  subject  to  internal  revenue  tax  are  carried 
on  in  the  same  place  hy  the  same  person,  the  tax  shall  be  paid  for  each, 
requires  a  separate  registration  under  Harrison  Narcotic  Act  (Comp. 
St  H  6287g-62S7q)  by  a  physician  who  dispenses  and  is  also  a  dealer  in 
narcotic  drugs,  and  payment  of  a  separate  tax  for  each;  the  same  is 
also  required  by  the  regulations  of  the  Oommissioner  of  Internal  Revenue. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Illinois. 

Criminal  prosecution  by  the  United  States  against  Arthur  L.  Blunt. 
Judgment  of  conviction,  and  defendant  brings  error.  Reversed  in 
part,  and  alfirmed  in  part. 

Hope  Thompson,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne  and  Benjamin  P.  Epstein,  both  of  Chicago,  111., 
for  the  United  States. 

Before  BAKER  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  Writ  of  error  to  review  a  judgment  and 
sentence  against  plaintiff  in  error,  Arthur  L.  Blunt,  under  an  indict- 
ment charging  him  with  a  violation  of  sections  1  and  2,  Harrison  Act 
(Act  Dec.  17,  1914,  c.  1,  38  Stat.  785  [Comp.  St.  §§  6287g,  6287h]) 
copied  in  substance  as  a  footnote.  The  first  12  counts  are  substantially 
identical,  except  that  each  count  refers  to  a  separate  transaction.  The 
offense  therein  charged  was  that  the  defendant,  a  practicing  physi- 
cian, in  Chicago,  and  one  who  dispensed  and  distributed  certain  de- 
rivatives of  opium,  and  who  had  registered  his  name  and  place  of 
business  with  the  collector  of  internal  revenue,  and  had  paid  to  the 
collector  the  special  tax  as  required  by  law,  imlawf uily  and  feloniously 
obtained,  by  means  of  order  forms  theretofore  issued  by  the  Com- 
missioner of  Internal  Revenue  and  sold  to  the  defendant  by  the  Com- 
sioner,  certain  quantities  of  morphine  sulphate— 

'*for  a  purpose  other  tban  the  use  or  distribution  thereof  by  him,  the  said 
Arthur  L.  Blunt,  in  the  legitimate  practice  of  his  profession  as  such  physi- 
cian, that  is  to  say,  for  the  sale  by  him  of  such  morphine  sulphate  to  persons 
who  were  not  patients  being  treated  in  good  faith  by  himi,  the  said  Arthur 
iu  Blunt,  as  such  physician,  and  for  sale  by  him  to  other  persons  not  in  pur- 
suance of  written  orders  of  such  other  persons  or  forms  issued  in  blank  for 
that  purpose  b^  said  Oommissioner  of  Internal  Revalue." 

The  fourteenth  count  charges  that  the  defendant,  as  a  dealef,  un- 
lawfully and  feloniously  sold  to  Thomas  Dean  2,CX)0  grains  of  mor- 
phine sulphate,  without  having  registered  as  a  dealer  and  without 
having  paid  the  special  tax  as  such  dealer. 

The  sentence  imposed  was  penitentiary  imprisonment  for  five  years 
on  each  of  counts  1  to  12,  inclusive,  and  coimt  14,  the  sentences  to  run 
concurrently,  and  a  fine  in  the  sum  of  $1,000  upon  each  of  the  counts 
1  to  12,  inclusive. 
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The  evidence  showed  that  the  defendant  was  a  licensed  physician, 
with  offices  at  9  West  Harrison  street,  Chicago,  111. ;  that  he  had  been 
practicing  medicine  for  many  yea,rs ;  that  on  July  1,  1916,  he  regis- 
tered his  name  and  place  of  business  as  a  physician  with  the  collector 
of  internal  revenue  of  the  United  States  for  the  First  internal  reve- 
nue district  of  Illinois,  and  paid  the  special  tax.  He  did  not  file  a 
separate  registration  setting  out  that  he  was  a  "dealer"  in  the  drugs 
in  question,  and  did  not  pay  a  separate  tax  as  a  "dealer/' 

After  being  so  registered,  he  purchased  from  the  collector  a  num- 
ber of  order  forms,  issued  in  accordance  with  the  provisions  of  the 
act,  and  by  using  them  obtained  quantities  of  morphium  and  other 
drugs.  These  he  dispensed  to  various  drug  addicts  who  came  to  his 
office  for  treatment  for  the  drug  habit.  He  kept  a  record  of  the  name 
and  address  of  each  person  treated,  and  indicated  in  his  record  the 
daily  allowance  of  the  drug  to  each  such  person.  He  did  not  always 
enter  in  his  books  the  exact  amount  dispensed  to  an  addict  on  a  given 
day;  in  some  cases  addicts  received  sufficient  drugs  to  supply  their 
usual  allowance  for  more  than  one  day,  and  on  such  occasions  the 
defendant  marked  in  hife  books  the  proportionate  amount  for  each  of 
such  days.  In  one  case  a  patient  secured  sufficient  amount  to  cover 
several  days,  urging  as  his  reason  that  he  feared  he  could  not  get 
it  later  on  account  of  government  intervention. 

The  fourteenth  count  is  based  upon  a  sale  of  2,000  grains  of  drugs 
to  a  government  secret  agent,  who  was  being  treated  as  an  addict  and 
was  registered  as  a  patient,  on  his  representation  that  he  was  about 
to  leave  the  city  and  required  that  quantity  to  sustain  him  on  his  trip, 
or  until  a  cure  was  effected. 

1.  As  to  the  first  12  counts,  it  is  necessary  to  consider  only  the  prin- 
cipal contention  of  plaintiff  in  error,  that  the  last  paragraph  of  section 
2  of  the  act  (italicized  in  footnote),*  is  unconstitutional. 

1  Section  1.  That  every  person  who  produces,  Imports,  manufactures,  com- 
pounds, deals  in,  dispenses,  seUs,  distributes,  or  gives  away  opium  or  coca 
leaves  or  any  compound,  manufacture,  salt,  derivative,  or  preparation  there- 
of, shall  register  with  the  collector  of  internal  revenue  of  the  district  his 
name  or  style,  place  of  business,  and  place  or  places  where  such  business  Is  to 
be  carried  on:  Provided,  that  the  office,  or  if  none,  then  the  residence  of 
any  person  shall  be  considered 'for  the  purpose  of  this  act  to  be  his  place 
of  business.  At  the  time  of  sudi  registry  and  on  or  before  the  first  day  of 
July,  annually  thereafter,  every  person  who  produces,  imports,  manufac- 
tures, compounds,  deals  in,  dispenses,  sells,  distributes,  or  gives  away  any 
of  the  aforesaid  drugs  shall  pay  to  the  said  collector  a  speidal  tax  at  the 
rate  of  $1  per  annum : 

*  *  *  •  •  *  •  m        ,    0  m 

It  shall  he  unlawful  for  any  person  required  to  register  under  the  terms 
of  this  act  to  produce,  import,  manufacture,  cotnpound,  deal  in,  dispense, 
seUy  distribute,  or  give  away  any  of  the  aforesaid  drugs  ioithout  ha/vmg  regis- 
tered and  paid  the  special  taw  provided  for  in  this  section: 

*  *  •  •  *  *  *  •  •'* 

AU  provisions  of  existing  law  relating  to  special  taxes,  so  far  as  applicable, 
including  the  provisions  of  section  thirty-two  hundred  and  forty  of  the  Re- 
vised Statutes  of  the  United  States  are  hereby  extended  to  the  special  tar 
herein  imposed. 

That  the  Ck>mmissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  make  all  needful  rules  and  regulations  for 
carrying  the  provisions  of  this  act  into  effect 

Sec.  2.  That  It  shaU  be  unlawful  for  any  person  to  sell,  barter,  exdiange. 
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i  In  view  of  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup. 

;  Ct.  658,  60  L.  Ed.  1061,  Ann.  Cas.  1917D,  854,  it  is  no  longer  open 

i  to  question  that  the  Harrison  Act  is  to  be  construed  as  a  revenue  law 

I  and  considered  as  a  revenue  measure,  and  not  as  in  any  sense  a  reg- 

i  ulation  of  commerce,  whether  foreign  or  interstate. 

I  [1]   If  an  act  is  in  fact  a  revenue  law,  it  is  beyond  the  province  of 

the  courts  to  inquire  into  its  wisdom,  justice  or  dficiency,  the  motives 
that  led  to  its  enactment,  or  its  incidental  effect  as  a  police  measure. 
The  regulation  of  private  morals,  the  suppression  of  frauds  upon  the 
public,  or  the  protection  of  industry  that  may  result  from  a  revenue 
law,  will  not  change  in  character  or  invalidate  it,  if  it  be  otherwise 
constitutional.  McCray  v.  U.  S.,  195  U.  S.  27,  24  Sup.  Ct.  769,  49 
L.  Ed.  78,  1  Ann.  Cas.  561.  And  in  the  exercise  of  a  power  granted 
to  it,  whether  it  be  that  of  taxation  as  in  Felsenheld  v.  U.  S.,  186  U. 
S.  126,  22  Sup.  Ct.  740,  46  L.  Ed.  1085,  sustaining  the  constitution- 
ality of  the  italicized  section  of  the  clause  of  the  Dingley  Tariff  Act 
(Act  July  24,  1897,  c  11,  §  10,  30  Stat.  206)  copied  as  footnote,*  or 

or  give  away  any  of  the  aforesaid  drugs  except  in  pursuance  of  a  written 
order  of  the  person  to  whom  sueh  article  is  sold,  bartered,  exchanged,  or 
given,  on  a  form  to  be  issued  in  Uank  for  that  purpose  by  the  Commissioner 

of  Internal  Revenue. 

*  «  •  *  *  •«  •  «  « 

Nothing  contained  in  this  section  shall  apply — 

(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a 
patient  by  a  physician,  dentist,  or  veterinary  surgeon*  registered  under  this 
act  in  the  course  of  his  professional  practice  only:  Provided,  that  such 
physician,  dentist,  or  veterinary  surgeon  shall  keep  a  record  of  all  such 
drags  dispensed  or  distributed,  showing  the  amount  dispensed  or  distributed, 
the  date,  and  the  name  and  address  of  the  patient  to  whom  sudi  drugs  are 
dispensed  or  distributed,  except  such  as  may  be  dispensed  or  distributed  to  a 
patient  tipon  whom  sudi  physician,  dentist  or  veterinary  surgeon  shall  per- 
sonally attend ;  and  such  record  shall  be  kept  for  a  period  of  two  years  from 
the  date  of  dispensing  or  distributing  such  drugs,  subject  to  inspection,  as 
provided  in  this  act 

(d)  The  Cotfimissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  shall  cause  suitable  fonns  to  be  prepared  for  the  pur- 
poses above  mentioned,  and  shall  cause  the  same  to  be  distributed  to  collectors 
of  Internal  revenue  for  sale  by  them  to  those  persons  who  shall  have  regis- 
tered and  paid  the  &qpecial  tax  as  required  by  section  one  of  this  act  in  their 
districts,  respectively.  •  *  *  The  price  at  which  such  forms  shaU  be 
sold  by  said  collectors  shall  be  fixed  by  the  Commissioner  of  Internal  Reve- 
nue, with  the  approval  of  the  Secretary  of  the  Treasury,  but  shall  not  exceed 
the  sum  of  $1  per  hundred. 

*  ^  *  It  shall  be  unlawful  for  tuny  person  to  obtain  by  means  of  said 
order  forms  any  of  the  aforesaid  drugs  for  any  purpose  other  than  the  use, 
sal^,  or  distribution  thereof  by  Mm  in  the  conduct  of  a  lawful  business  in  said 
drugs  or  in  the  legitimate  practice  of  his  profession, 

2  None  of  the  packages  of  smoking  tobacco  and  fine-cut  chewing  tobacco  and 
cigarettes  prescribed  by  law  shall  be  permitted  to  have  packed  in,  or  attached 
to,  or  connected  with,  them,  any  article  or  thing  whatsoever,  other  than  the 
•manufacturer's  wrappers  and  labels,  the  internal  revenue  stamp  and  the 
tobacco  or  cigarettes  respectively,  put  up  therein,  on  which  tax  is  required 
to  be  paid  under  the  internal  revenue  laws;  nor  shall  there  be  affixed  to,  or 
branded,  stamped,  marked,  written,  or  printed  upon,  said  packages,  or  their 
contents^  any  promise  or  offer  of,  or  any  order  or  certificate  for,  any  gift, 
prize,  premium,  payment,  or  reward* 
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that  of  regrulating  commerce,  as  in  Hoke  v.  U.  S.,  227  U.  S.  308,  33 
Sup.  Ct.  281,  57  L.  Ed.  523,  43  L.  R.  A.  (N.  S.)  906,  Ami.  Cas.  1913E. 
905,  sustaining  the  constitutionality  of  the  White  Slave  Traffic  Act  of 
June  25,  1910,  c.  395,  36  Stat.  825  (Comp.  St.  §§  8812-8819),  or  in  Hip- 
olite  Egg  Co.  V.  U.  S.,  220  U.  S.  45,  31  Sup.  Ct.  364,  55  L.  Ed.  364,  sus- 
taining the  constitutionality  of  the  Pure  Food  Act  (Act  June  30,  1906, 
c.  3915,  34  Stat.  768  [Comp.  St.  §§  8717-8728]),  Congress  may  adopt 
"not  only  means  necessary  but  convenient  to  its  exercise  and  the  means 
may  have  the  quality  of  police  regulations." 

And  in  the  Felsenhdd  Case  it  was  held  to  be  within  the  power 
of  Congress  to  keep  the  package  of  tobacco  to  which  a  stamp  was  af- 
fixed to  indicate  payment  of  the  federal  tax  on  the  tobacco,  free  from 
extraneous  articles,  such  as  prize  or  premium  coupons,  because,  as 
Justice  Brewer  said,  the  government  has  the — 

'•power  to  prescribe  that  the  packages  whidi  it  stamps,  upon  which  It  col- 
lects a  tax,  shall  contain  the  very  articles  and  only  the  articles  which  it 
purports  to  tax  and  which  its  stamp  certifies  that  it  has  taxed." 

[2]  It  does  not,  however,  follow  from  any  of  these  cases  or  from 
the  principles  underlying  them,  that  because  Congress  may  tax  any 
article  regardless  of  whether  or  not  it  be  a  legitimate  article  of  in- 
terstate commerce,  it  may  enact  an  intrastate  prohibition  law  as  to 
any  such  article.  Its  power  under  article  8,  cl.  1,  of  the  Constitution, 
is  only  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defense  and  general  welfare 
of  the  United  States;  not  to  regulate  taxation  tihiroughout  the  land. 
And  while  a  power  to  regulate  interstate  commerce  may  include  the 
right  to  prohibit  such  interstate  commerce  as  may  be  deemed  harm- 
ful (Lottery  Case,  188  U.  S.  321,  23  Sup.  Ct.  321,  47  L.  Ed.  492; 
Hoke  Case,  supra  [but  see  Hammer  v.  Dagenhart  (June  3,  1918),  247 
U.  S.  251,  38  Sup.  Ct.  529,  62  L.  Ed.  1101]),  the  power  to  lay  taxes 
on  an  article  includes  no  right  to  make  any  specific  use  of  such  tax- 
paid  article  unlawful. 

This,  however,  is  the  sole  purpose  and  intent  of  the  last  clause  in 
section  2.  No  question  of  tax  or  revenue  or  the  protection  or  security 
thereof  is  involved ;  under  this  clause,  it  is  declared  unlawful  for  a  phy- 
sician who  has  paid  the  required  license  fee  and  has  bought  the  order 
form  essential  to  obtaining  the  drug,  to  consume  it  himself  as  a  drug 
addict  or  to  give  it  away  or  to  sell  it  except  in  the  legitimate  exercise  of 
his  profession.  In  our  judgment,  this  prohibition  has  no  relation  what- 
soever to  the  taxing  power  of  Congress ;  it  is  exclusively  an  attempt, 
in  the  guise  of  an  incidental  tax  regulation,  to  exercise  the  police  pow- 
ers reserved  to  the  states. 

We  pass  only  upon  the  question  raised  under  this  indictment  and 
express  no  opinion  upon  the  power  of  Congress  to  limit  the  sale  of 
order  forms  to  those  entitled  to  registration,  thereby  excluding  the 
mere  consumer  from  the  right  to  obtain  the  drug  otherwise  than  as 
a  patient  of  a  physician. 

[3]  2.  While  the  act  does  not,  in  express  words,  require  a  sepa- 
rate registration  and  payment  of  tax  as  dealer  and  as  physician,  there 
is  a  clear  differentiation  between  them  as  to  the  obligations  imposed 
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Upon  them  respectively  under  the  act.  They  represent  distinct  class- 
es; each  class  is  required  to  pay  the  tax.  And  the  combination  of 
both  occupations  in  one  individual  does  not  exempt  him  from  payment 
of  a  separate  tax  as  a  dealer  and  as  a  physician.  Revised  Statutes, 
§  3236  (G)mp.  St.  §  5959),  copied  as  footnote,*  as  a  provision  of  ex- 
isting law  relating  to  special  taxes,  is  expressly  made  applicable  to 
the  special  tax  imposed  under  section  1. 

Furthermore,  in  accordance  with  the  power  vested  in  him  under  this 
section  1,  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  made  a  regulation  to  the  same  effect 
(copied  as  footnote).*  Wallace  v.  U.  S.,  243  Fed.  300,  156  C.  C. 
A.  80. 

"A  sale,  dispensing  or  distribution"  is  permitted  to  a  dealer  for  a 
customer  on  a  written  prescription;  but  only  "a  dispensing  or  dis- 
tribution" is  allowed  to  a  physician  treating  a  patient,  and  tiien  only 
in  the  course  of  his  professional  practice. 

The  evidence  abundantly  justified  the  verdict  that  the  transaction 
with  Dean  was  a  sale  by  defendant  as  a  dealer  in  drugs. 

It  follows,  therefore,  that  the  judgment  and  sentence  must  be  re- 
versed as  to  the  first  12  counts,  and  ,afHrmed  as  to  count  14,  and  the 
cause  remanded  for  further  proceedings  in  accordance  herewith. 

Note. — ^Judge  Kohlsaat  concurred  in  the  foregoing  conclusions, 
but  died  before  the  opinion  was  prepared. 

On  Petition  for  Rehearing. 

In  the  petition  for  rehearing  as  to  the  fourteenth  count,  plaintiff 
in  error,  in»  addition  to  restating  matters  heretofore  considered  and  as 
to  which  we  find  no  occasion  for  further  discussion,  calls  attention  for 
the  first  time  to  a  portion  of  article  10  of  the  Revised  Regulations  of 
the  Treasury  Department  as  of  May  4,  1916,  contained  in  Internal 
Revenue  Regulations,  No.  35,  and  reading  as  follows : 

"A  physician,  dentist,  or  veterinary  snrgeon  may  not  engage  in  the  busi- 
ness of  selling  narcotic  drugs  unless  he  is  a  registered  dealer,  authorized  by 
the  state  laws  to  engage  in  such  business.  Additional  registration  is  not  re- 
quired, however,  when  narcotic  drugs  are  sold  to  a  patient  upon  whom  a 
physician,  dentist,  or  veterinary  surgeon  is  in  personal  attendance." 

These  sentences,  however,  are  to  be  construed  in  the  light  both  of 
article  1  and  of  that  part  of  article  10  immediately  preceding  the  quot- 
ed sentences,  and  reading  as  follows: 

"Under  the  exempting  provisions  of  section  2  of  the  act,  no  written  order  is 
required  for  the  'dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a 

«  Wlienever  more  than  one  of  the  pursuits  or  occupations  hereinafter  de- 
scribed are  carried  on  in  the  same  place  by  the  same  person  at  the  same  time, 
except  as  hereinafter  provided,  the  tax  shall  be  paid  for  each  according  to 
the  rates  severally  prescribed. 

4  Every  person  conducting  more  than  one  class  or  place  of  business  or  prac- 
ticing more  than  one  profession,  or  at  more  than  one  place,  In  which  the 
narcotic  drugs  are  sold,  dispensed  or  given  away,  must  register  and  pay  the 
special  tax  fbr  each  profession  and  business  separately,  even  though  conducted 
at  the  same  address,  and  s^arate  records  must  be  kept  under  each  registra- 
tloo. 

255  F.— 22 


Digitized  by 


Google 


338  255  F£U>BEAIi  R*)SPORT£B 

patient  by  a  physician,  dentist  or  veterinary  surgeon  registered  nnder  tbis 
act  In  the  course  of  his  professional  practice  only.'  A  record,  however,  is 
required  to  be  kept  of  all  such  drugs  dispensed,  distributed  or  admioistered 
in  his  office,  and  of  all  such  drugs  left  with  any  person  or  patient  to  be  taken 
in  his  absence,  only  such  drugs  as  are  personally  administered  by  a  physician, 
dentist  or  veterinary  surgeon  when  away  from  his  office  are  exempt  from 
the  records." 

So  construed,  the  regulations  clearly  require  a  physician  who  acts 
as  a  dealer  to  register  as  such;  but  a  sale  to  one  in  the  course  of 
his  personal  attendance  upon  him  as  physician  does  not  necessitate 
registration  as  a  dealer. 

The  sale  here  contemplated  is  a  sale  by  him  not  as  a  dealer  but  as 
a  physician;  instead  of  "dispensing,  distributing  or  administering*'  a 
dose  of  the  narcotic  as  a  part  of  his  medical  service,  without  a  sepa- 
rate charge  therefor,  it  may  be  that  in  some  places  physicians  are  ac- 
customed to  chaise  specifically  therefor.  While  this  might  well  be 
deemed  a  dispensing,  yet  as  it  could  be  held  to  be  sale,  the  regula- 
tions out  of  abundant  caution  provide  that  in  such  a  case,  doubtless 
because  the  physician  is  not  then  acting  as  a  dealer,  no  additional 
registration  is  required. 

In  the  instant  case,  however,  the  indictment  charges  and  the  evi- 
dence abundantly  proves  that,  though  the  purchaser  was  registered 
as  a  patient,  the  sale  was  made  to  him  by  defendant  acting  as  a  deal- 
er, and  not  as  a  physician  in  personal  attendance,  administering  or  dis- 
pensing the  drug  as  part  of  the  professional  service. 

That  the  same  form  of  stamp  or  receipt  is  issued  by  the  depart- 
ment to  all  persons,  reciting  that  the  money  is  for  "Special  Tax  on 
Manufacturer,  Distributor,  etc.,  of' Opium,  etc.,  under  Act  of  De- 
cember 17,  1914,"  in  no  manner  modifies  the  specific  requirement  un- 
der article  I  of  the  regulations,  of  double  registration  for  one  acting 
both  as  physician  and  as  dealer. 

Rehearing  denied. 
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UNITED  STATES  v.  DENKER  et  aL 

SAME  V.  BERNSTEIN  et  aU 

(District  Court,  E.  D.  New  York.     August  16,  19ia) 

1.  Poisons  #=»2 — ^Habbison  Nabcotic  Act — Conbtbuction. 

Harrison  Narcotic  Act,  §  8  (Comp.  St.  {  6287n),  making  it  unlawful  for 
any  person  who  lias  not  registered  and  paid  the  special  tax  to  have  in 
his  possession  any  of  the  drugs  named,  applies  only  to  the  classes  of  per- 
sons required  by  the  act  to  register  and  pay  the  tax. 

2.  Poisons  ^=»2 — Habbison  Nabcotio  Act — CoNSTiTunoNAi.iTT. 

Harrison  Narcotic  Act  (Comp.  St.  §§  6287g-6287q)  is  constitutional. 

Criminal  prosecutions  by  the  United  States  against  Morris  Denker 
and  Hyman  Morganstein  and  against  Samuel  Bernstein  and  Nathan 
Horowitz.  On  demurrer  to  indictments.  Demurrers  overruled,  ex- 
cept as  to  one  charge  in  second  case,  which  is  sustained. 

Melville  J.  France,  U.  S.  Atty.,  and  Charles  J.  Buchner,  Asst.  U.  S. 
Atty.,  both  of  Brooklyn,  N.  Y.,  for  the  United  States. 
K.  Henry  Rosenberg,  of  New  York  City,  for  defendants. 

GARVIN,  District  Judge.  These  two  cases  were  argued  at  the  same 
time  and  may  be  disposed  of  together. 

[  1  ]  The  defendants  have  demurred  to  the  indictments,  claiming  that 
Act  Dec.  17,  1914,  38  Stat.  785,  c.  1  (Comp.  St.  §§  6287g-^287q), 
known  as  the  Harrison  Drug  Law,  is  unconstitutional.  The  defend- 
ants Denker  and  Morganstein  are  charged  in  one  indictment  with  hav- 
ing violated  sections  1  and  2  of  the  act.  The  defendants  Bernstein 
and  Horowitz  by  a  second  indictment  are  charged  with  violating  sec- 
tions 1,  2,  and  8.  The  demurrer  of  the  defendants  Bernstein  and 
Horowitz  to  the  second  charge  (a  violation  of  section  8)  must  be  sus- 
tained. United  States  v.  Tin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct. 
658,  60  L.  Ed.  1061,  Ann.  Cas.  1917D,  854. 

[2]  The  defendants  all  claim  that  the  entire  Harrison  Law  is  un- 
constitutional, under  the  authority  of  United  States  v.  Doremus  (D. 
C.)  246  Fed.  958,  a  decision  of  the  District  Court  for  the  Western 
District  of  Texas.  Subsequently  the  law  has  been  declared  constitu- 
tional by  the  District  Cour^t  for  the  Southern  District  of  New  York. 
United  States  v.  Jacob  Rosenberg  (decided  July  17,  1918)  251  Fed.  963. 
A  decision  has  also  been  rendered  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  in  Arthur  L.   Blunt  v.  United 

States  of  America,  255  Fed.  332, CCA-  ; — ,  by  which  the  last 

paragraph  of  section  2  has  been  held  unconstitutional,  but  the  first 
part  of  that  section  has  been  held  constitutional.  To  the  same  effect 
are  United  States  of  America  v  Hoyt,  255  Fed.  927,  United  States 
District  Court,  Southern  District  of  New  York,  November  9,  1917, 
and  United  States  v.  Jin  Fuey  Moy,  253  Fed.  213,  United  States 
District  Court,  Western  District  of  Pennsylvania,  November  term, 
1917. ^ . 

^s»Foy  Otber  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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A  statute  constitutional  in  part  only  will  be  upheld  as  to  what  is  con- 
stitutional, if  it  can  be  separated  from  the  unconstitutional  provisions. 
Presser  v.  Illinois,  116  U.  S.  252,  6  Sup.  Ct.  580,  29  L.  Ed.  615.  I  am 
of  the  opinion  that  the  weight  of  authority  is  substantially  in  favor  of 
upholding  the  constitutionality  of  this  law,  except  so  far  as  section  8 
is  concerned. 

The  demurrers,  therefore,  will  be  overruled,  except  the  demurrer  of 
the  defendants  Bernstein  and  Horowitz  to  that  part  of  the  indictment 
which  charges  a  violation  of  section  8  of  the  law,  in  which  respect  the 
demurrer  of  these  two  defendants  is  sustained. 


THE  SILVER  SHEUi. 
(District  Court,  B.  D.  New  York.    November  19,  1918.) 

1.  Seamen  <S=>10 — Provisions — ^Bubden  of  Peoof, 

The  burden  is  on  the  owner  of  a  vessel  to  show  that  It  was  properly 
provisioned. 

2.  Seamen  ^=>10— Food— Liability. 

Under  Rev.  St.  §§  4612,  4568  (Comp.  St.  §§  8357,  8392),  the  owner  of  a 
vessel  is  not  liable  for  poor  cooking,  where  good  food  was  provided,  or  for 
the  substitution  of  wholesome  equivalents  for  provisions  which  could  not 
be  obtained  in  foreign  ports. 

3.  Seamen  <S=>10 — Food — Evidence. 

On  a  libel  by  seamen  who  claimed  one  dollar  per  day  for  a  period  of  75 
days  because  of  the  failure  of  the  ship  to  provide  food  fit  to  eat  and  in 
sufficient  quantities,  evldaice  held  Insufficient  to  show  that  the  vessel  was 
at  fault 

4.  Seamen  ^=^26 — Extba  Wobk — Right  to  Recoveb. 

On  a  libel  by  seamen  for  reasonable  compensation  for  extra  work  while 
the  crew  was  short,  evidence  held  insutflclent  to  show  that  the  seamen 
who  filed  the  libel  were  compelled  to  do  extra  work. 

5.  Seamen  ^=s»33 — ^Withholding  op  Wages — What  Constitutes. 

Where  there  was  an  actual  controversy  between  seamen  and  the  owner 
as  to  the  owner's  failure  to  furnish  required  food  and  as  to  the  seamen's 
claim  for  extra  compensation,  the  captain  had  the  lawful  right  to  have 
the  questions  adjudicated  by  the  court,  and  his  refusal  to  pay  the  sums 
demanded  by  all  seamen  was  not  a  wrongful  withholding  of  wages. 

6.  Seamen  ^=>S3 — Withholding  of  Wages — What  Constitutes. 

Where  tlie  seamen's  claim  for  additional  compensation  for  extra  work 
and  for  compensation  for  insufllcient  food  was  submitted  to  the  shipping 
commissioner  of  a  port  and  decided  in  favor  of  the  captain  of  the  vessel, 
that  in  itself  estabUshed  captain  was  raftking  a  bona  fide  contention, 
and  the  seamen  could  not  recover  on  the  theory  that  the  withholding  ol 
the  amounts  claimed  was  withholding  of  wages. 

In  Admiralty.  Libel  by  Axel  Hansen  and  others  against  the  steam- 
ship Silver  Shell,  etc.    Libel  dismissed. 

Silas  B.  Axtell,  of  New  York  City,  for  libelants. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  for  claimant, 

GARVIN,  District  Judge.  Various  members  of  the  crew  of  the 
steamship  Silver  Shell  have  brought  this  libel  to  recover  upon  four  al- 
leged causes  of  action: 

^s»For  other  cascB  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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(1)  Each  libelant  claims  $1  per  day  for  a  period  of  75  days  be- 
cause of  the  alleged  failure  of  the  ship  to  provide  food  fit  to  eat  and 
sufficient  in  quantity  pursuant  to  provisions  of  section  4612  of  the 
United  States  Revised  Statutes  (Comp.  St  §  8392),  and,  by  amend- 
ment of  the  libel  at  the  trial,  of  section  4568  of  said  statutes  (Comp. 
St.  §  8357). 

(2)  The  libelants  Axel  Hansen,  Alberts,  Van  Der  Lee,  Vantol,  Ol- 
sen.  Alec  Hansen,  Johansen,  Leno,  Helstrom,  Zeilon,  and  Sjosmand 
claim  for  overtime  which  they  allege  they  have  earned.  * 

(3)  The  libelants  Fugelseth,  Helstrom,  and  Leno  claim  such  com- 
pensation as  is  reasonable  for  extra  work  required  of  them  during  a 
period  of  24  days  while  the  ship  was  en  route  from  Sabang  to  Port 
Said,  because  for  that  period  the  boat  had  only  three  instead  of  seven 
able-bodied  seamen  as  required  by  law. 

(4)  All  libelants  who  have  not  been  discharged  and  paid  all  of  their 
wages  claim  waiting  time  at  the  rate  of  two  days'  pay  for  every  day 
imtil  settlement  of  their  claim  for  wages,  overtime,  etc.,  has  been  ef- 
fected. 

With  respect  to  the  first  and  second  causes  of  action,  various  mem- 
bers of  the  crew  testified.  Taking  their  testimony  as  a  whole,  and  even 
without  considering  the  testimony  oflFered  by  the  respondent,  it  is  far 
from  satisf3ang.  Thirteen  libelants  are  named.  Eight  verified  the 
libel.  One,  Vantol,  who  did  not  verify,  repudiated  his  having  been 
named  as  a  libelant,  and  testified  that  he  had  no  claim,  although  the 
libel  sets  up  a  claim  in  his  behalf  for  eight  hours'  overtime.  John  Gal- 
lagher, not  joined  in  the  action  originally,  testified,  making  a  claim  for 
bad  food  and  overtime.  Two  signatures  of  men  appear  in  the  verifi- 
cation of  the  libel.  They  do  not  appear  in  the  libel,  and  one  of  them, 
Peter  Vesser,  testified  that  he  had  authorized  no  one  to  bring  an  ac- 
tion, in  his  behalf.  This  is  not  calculated  to  impress  the  court  with 
the  good  faith  of  the  claims  advanced,  or  with  the  reliability  of  those 
who  testify  in  their  behalf. 

[1-3)  So  far  as  the  first  cause  of  action  is  concerned,  it  is  true  the 
burden  is  upon  the  owner  to  show  that  the  ship  was  properly  provi- 
sioned. The  Emma  F.  Angell  (D.  C.)  217  Fed.  311;  The  Elizabeth 
Frith,  Fed.  Cas.  No.  4,361. 

But  in  view  of  the  fact  that  various  libelants  (Fuglseth,  p.  12 ;  Leno, 
p.  34 ;  Van  Der  Lee,  p.  12)  testified,  either  that  substitutes  were  given 
when  the  food  specified  ran  short,  or  else  that  it  was  improperly  cook- 
ed, and  having  in  mind  that  the  claimant's  testimony  is  to  the  effect 
that  the  real  trouble  was  with  poor  cooking,  that  every  effort  had  been 
made  to  engage  a  competent  cook,  and  that  whenever  there  was  a 
shortage  of  certain  articles  of  food  (for  which  proper  substitutes  were 
not  supplied)  such  as  pickles,  molasses,  and  beans,  it  was  in  those  parts 
of  the  world  where  they  could  not  be  obtained,  although  the  master 
attempted  to  secure  them  in  every  port  at  which  the  boat  touched,  it 
seems  to  me  that  the  owner  has  sustained  the  burden  of  proof. 

"The  language  of  the  statute,  'bad  In  quality  or  unfit  for  use/  clearly 
contemplates  something  more  than  poor  cooking  or  seasoning  of  good  fjood." 
The  Edward  R,  West  (D.  O.)  212  Fted.  287. 

"But  in  ports,  where  the  speeific  articles  of  provisions  cannot  be  obtained, 
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it  would  be  nnreasonable  to  suppose  that  the  spirit  and  intention  of  the  law  do 
not  permit  equivalents,  of  other  good  and  wholesome  esculents,  to  be  substi- 
tuted and  supplied,  in  place  of  provisions  damaged  or  consumed. 

"The  owner  or  master  Is  to  take  the  best  precautions  to  procure  good  and 
wholesome  enumerated  articles,  which  is  often  difficult  in  foreign  ports." 

Mariners  v.  Washington,  Fed.  Gas.  No.  9,066. 

[4]  The  third  cause  of  action,  a  claim  by  three  of  the  libelants  for 
reasonable  compensation  for  extra  work  which  they  claim  was  re- 
quired of  them  for  24  days  while  the  ship  was  going  from  Sabang  to 
Port  Said  (the  crew  being  four  able-bodied  seamen  short)  has  not  been 
established.  The  testimony  offered  by  the  claimant  establishes  to  the 
satisfaction  of  the  court  that  the  four  men  from  the  crew  who  were 
discharged  at  Sabang  were  not  only  discharged  for  cause  but  could 
not  have  remained  ort  the  boat  longer  without  endangering  its  safety. 
They  were  intoxicated  and  disorderly ;  the  ship  was  loaded  with  gaso- 
line, and  there  was  danger  of  an  explosion  if  they  -were  allowed  to 
come  aboard.  The  captain  made  every  effort  to  obtain  seamen  to  take 
the  places  of  those  discharged  and,  when  unsuccessful,  after  consul- 
tation with  the  consul  at  Columbo,  made  an  arrangement  with  the  gun 
crew  of  the  boat,  by  which  the  gun  crew  did  the  work  of  the  dis- 
charged men,  and  the  court  believes  that  the  three  seamen  involved 
in  tWs  cause  of  action  were  not  compelled  to  do  extra  work  as  they 
claim. 

[5]  As  to  the  fourth  cause  of  action,  I  am  of  the  opinion  that  there 
is  reasonable  ground  for  holding  that  there  was  an  actual  controversy 
between  the  libelants  and  the  owner.  The  captain,  therefore,  had  a 
lawful  right  to  have  the  questions  adjudicated  by  the  court,  and  his 
refusal  to  pay  the  sums  demanded  by  the  libelants,  under  those  con- 
ditions, would  not  be  a  wrongful  withholding  of  wages  without  suffi- 
cient cause.  The  Amazon  (D.  C.)  144  Fed.  153;  The  Sadie  C.  Sum- 
ner (D.  C.)  142  Fed.  611;  The  George  W.  Wells  (D.  C.)  118  Fed. 
761 ;  The  Alice  B.  Phillips  (D.  C.)  106  Fed.  956. 

[B]  The  matters  in  controversy  were  submitted  to  the  shipping  com- 
missioner in  New  York  and  were  decided  in  favor  of  the  captain. 
This  of  itself  established  that  the  captain  was  making  a  bona  fide  c<m- 
tention  that  the  amounts  claimed  were  not  due.  The  Alice  B.  Phil- 
lips. 

The  libel  is  dismissed. 


THE  HELEN  B.  MORAN. 

(District  Court,  B.  D.  New  York.    December  13,  19ia) 

1.  Towage  «=>15<2) — Injitbt  to  Scow — Evidence. 

Where  a  scow,  In  charge  of  a  tug  In  harbor  waters,  was  injured  by 
striking  on  the  spiles  of  a  bridge,  and  if  the  tug  had  kept  in  the  middle 
of  the  channel  there  would  have  been  20  feet  of  clear  water  on  either  side, 
and  the  same  scow  had  previously  passed  under  the  bridge  without  in- 
jury, such  facts  are  sufficient  to  raise  an  inference  of  negligence  and 
support  a  recovery  against  the  tug. 

^s»FoT  other  cams  see  eame  topic  A  KBY-NUHBER  in  aU  Key-Numbered  Dlgesta  Ik  Indexee 
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2.  Towage  «s»15(2) — ^Injubt  to  Soow— Burden  of  Pboop. 

Where  there  was  considerable  clearance,  and  a  scow,  which  was  part 
of  a  tow  and  ordinarily  should  have  passed  safely  nnder  a  bridge 
'struck  on  the  spiles  on  one  side,  the  claimant  of  the  tug,  which  was 
libeled,  had  the  burden  of  proving  it  was  exercising  due  care  in  naviga- 
tion. 

In  Admiralty.  Libel  by  Nicholas  J.  Hughes  against  the  steam  tug 
Helen  B/  Moran,  etc.    Decree  for  libelant. 

Hyland  &  Zabriskie,  of  New  York  City,  for  libelant 
Park  &  Mattison,  of  New  York  City,  for  claimant 

GARVIN,  District  Judge.  A  libel  has  been  filed  against  the  tug 
Helen  B.  Moran  to  recover  damages  sustained  by  the  scow  K.  C.  Lang 
on  April  22,  1917.  On  that  day  the  tug  took  a  tow  of  five  boats  from 
Brooklyn  to  Flushing.  The  Lang  was  loaded  with  city  ashes,  and  was 
the  last  boat  in  the  tow.  There  are  three  bridges  near  Flushing,  and 
when  the  tow  reached  the  first  of  these  bridges  the  tug  and  the  first 
four  boats  apparently  passed  through  without  injury.  The  Lang,  how- 
ever, struck  the  spiles  of  the  bridge  on  the  left  side,  thus  inflicting 
damage  on  her  starboard  side  aft;  she  was  being  towed  stern  first. 
She  had  been  towed  through  this  bridge  many  times  before  without 
difficulty.  Some  considerable  testimony  was  offered  tending  to  prove 
that  the  Lang  was  in  an  unseaworthy  condition,  was  unfit  for  use,  and 
that  she  was  unable  to  stand  the  ordinary  wear  and  tear  to  which  a 
scow  would  be  subject  in  doing  its  work  in  and  about  the  harbor  of 
New  York.  But  this  was  sharply  contradicted,  and  there  is  insuffi- 
cient evidence  to  charge  her  with  being  .unseaworthy. 

f  1,  2]  The  case  is  controlled  by  The  Jonty  Jenks  (D.  C.)  54  Fed. 
1Q21,  where  it  is  stated,  at  page  1023 : 

••If  the  tug  had  kejrt:  the  middle  of  the  cut  there  would  have  been  20  feet 
of  clear  water  on  either  side.  Failure  to  do  this  was  negUgence"— citing  The 
Lady  Pike,  21  WaU.  1,  22  L.  Ed.  490. 

The  channel  opening  where  the  accident  occurred  is  shown  by  a  map 
offered  without  objection  before  the  case  was  finally  submitted.  At 
the  same  time  the  libelant  offered  a  report  of  the  department  of  plant 
and  structures  of  the  city  of  New  York,  showing  the  opening  to  be 
60  feet  wide.  The  boats  in  the  tow  were  tandem,  so  there  would  have 
been  20  feet  of  clear  water  on  either  side,  if  the  tug  had  kept  the  mid- 
dle of  the  cut.  Nothing  appears  to  indicate  that  wind  or  tide  condi- 
tions prevented  this.  The  burden  of  proof  as  to  this  is  on  the  claim- 
ant.   The  Ellen  McGovern  (D.  C.)  27  Fed.  868. 

It  is  well  settled  that  negligence  may,  under  certain  circumstances, 

be  inferable.    In  The  Mason,  The  Cascade,  249  Fed.  718, C.  C. 

A. ,  it  is  said  by  Judge  Hough  : 

"In  good  weather  and  harbor  waters,  the  tugs  in  broad  daylight  put 
aground  a  vessel  having  at  the  time  no  motive  power  of  her  own,  and  com- 
pletely under  the  control  of  the  tugs.  *  *  *  If  negligence  is  not  inferable 
from  such  circumstances,  it  is  difficult  to  imagine  anything  that  could  justify 
the  conclusion  short  of  a  proven  intent  to  injure  another's  property." 

^=9For  other  casea  see  same  topic  &  KSY-NUMBER  in  aU  Key-Numbered  Digests  *  Indexes 
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The  fact  that  the  boat  in  question  had  often  been  towed  through 
this  bridge  without  difficulty  indicates  that  the  accident  could  have 
been  avoided.  The  burden  of  proof  is  on  claimant  to  explain  why  siich 
an  accident  happened,  if  the  tug  was  using  due  care  in  navigation. 
The  Ellen  McGovem,  supra. 

Decree  for  libelant,  with  costs. 


In  re  MARX. 

In  re  GARDNER. 

(District  Ck>iirt,  N.  D.  CBllfornia,  First  Division.      December  16;  1918.) 

No.  392. 

Skabches  and  Seizubbs  ^=:>3 — Use  of  Documents  Obtained. 

Papers  seized  under  a  void  search  warrant,  and  claimed  by  a  dtizeo, 
cannot  be  used  against  him  before  the  grand  jury  in  a  criminal  investiga- 
tion as  to  whether  his  taking  of  such  papers  from  the  government  should 
be  made  the  basis  of  an  indictment,  but  the  warrant  should  be  quashed 
and  the  papers  restored  to  claimant. 

At  Law.  In  the  matter  of  search  warrants  to  search  No.  1069 
Shattuck  Avenue,  occupied  by  Mrs.  Ralph  Marx,  and  No.  1130,  oc- 
cupied by  John  Endicott  Gardner,  at  Berkeley,  Alam'eda  County.  Doc- 
uments seized  were  claimed  by  John  Endicott  Gardner.  Search  war- 
rant quashed,  and  property  ordered  restored  to  claimant. 

Lyman  I.  Mowry,  of  San  Francisco,  Cal.,  for  petitioner. 
John  W.  Preston,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  for  the  Unit- 
ed States. 

DOOLING,  District  Judge.  On  January  23,  1918,  upon  an  affida- 
vit now  admitted  to  be  wholly  insufficient,  the  commissioner  issued  a 
search  warrant  describing  certain  papers  in  the  most  general  terms, 
under  which  something  like  1,000  documents  and  papers  were  seized 
and  are  now  in  the  custody  of  the  marshal.  Some  proof  was  taken 
before  the  commissioner,  upon  which  he  determined  that  many  of  the 
papers  belonged  to  the  United  States  government,  whereupon  he 
ordered  practically  all  of  the  papers  seized  to  be  delivered  to  the  com- 
missioner of  immigration  at  Angel  Island,  as  being  part  of  the  records 
of  his  office.  The  papers  have  been  at  all  times  claimed  by  Dr.  John 
E.  Gardner  as  his  own.  They  were  taken  from  the  premises  of  his 
son-in-law. 

The  District  Attorney  now  desires  to  use  them'  before  the  grand 
jury  against  the  claimant.  The  ownership  of  the  papers  is  the  very 
thing  in  dispute  between  the  government  and  claimant.  If  they  are 
his  papers,  no  offense  has  been  committed  by  him.  If  they  do  not  be- 
long to  him,  but  to  the  government,  he  may  be  guilty  of  larceny  or  em- 
bezzlement in  the  taking  of  them.  The  question  then  is:  May  doc- 
uments, seized  under  a  void  search  warrant  and  claimed  by  a  citi- 
zen to  be  his  property,  be  used  against  him  before  the  grand  jury  in 

^s»For  other  cues  eee  same  topic  ft  KEY-NUMB£R  in  aU  Key-Numbered  Digests  ft  Indexes 
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a  criminal  investigation  as  to  whether  bis  taking  of  such  papers  should 
be  made  the  basis  of  an  indictment  ? 

The  government  urges  that  this  may  be  done,  on  the  theory  that 
these  are  government  papers,  and  not  private  papers  belonging  to  the 
claimant.  But  that  is  the  very  question  in  dispute.  It  is  conceded  that 
they  were  seized  upon  a  defective  and  invalid  search  warrant.  That 
being  so,  I  am  of  the  opinion  that,  when  they  are  claimed  by  a  citi- 
zen to  be  his  property,  the  merits  of  that  claim  will  not  be  investi- 
gated, but  that  the  duty  of  the  court  is  plain,  to  discharge  the  warrant 
and  restare  the  papers  to  that  possession  from  which  they  never  should 
have  be«i  taken. 

Only  in  this  way  can  the  provisions  of  the  Constitution  and  statutes 
against  unwarranted  searches  and  seizures  be  made  effective.  The  pro- 
ceeding here  is  absolutely  without  legal  authority  from  the  begin- 
ning, and  the  order  of  the  court  is  therefore  that  the  search  war- 
rant be  quashed,  and  all  property  taken  thereunder  be  restored  to 
:the  claimant. 


ROOKAWAY  I^AOIPIO  CORPORATION  t.  STOTESBtJRT  et  al. 

(District  Ooart,  N.  D.  New  York.    April  4,  1917.) 

L  Courts  ^s»308(2) — UNOOWtrriTUTioNAL  Statxttes — "Suit  Against  State." 
An  ttnoonstltntlonal  statute  is  to  be  re^rded  as  nonexistent,  and  no 
defense  to  state  officers  acting  nnder  it ;  so  a  suit  to  enjoin  state  officers 
from  acting  under  such  an  inyalid  statute  is  not  a  suit  against  the  state, 
which,  under  Const.  A^mend.  11,  cannot  be  maintained  in  the  federal 
courts. 

[Ed.  Note. — For  other  definitions,  see  Wbrds  and  Phrases,  First  and 
Second  SerieSy  Suit  Against  the  State.] 

2.  States  ^=»1S2— AppBOPitiATiONa — "Debts  of  State." 

Laws  making  annual  appropriations  do  not  and  cannot  create  debts  of 
the  state,  within  Const  N.  Y.  art  7,  §  4,  being  only  e£Fectlve  against  funds 
at  the  disposal  of  the  Legislature. 

[Ed.  Notft — For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Debt  of  State.] 

8.  Cousts  ^=»366(1) — ^Pbecsdknob — State  Decision. 

The  federal  courts  are  bound  to  follow  the  decisions  of  the  highest  court 
of  a  state  construing  its  Constitution  and  Iaw& 

4.   C0N8TITUnO2f AI.  LaW  ^=»280— EMINENT  DolfAIN  «=»71 — TAKING   OF  PbOP- 

EBTT^— Compensation — ^Due  Process. 

Laws  N.  Y.  1917,  c.  13  (Consol.  Laws,  c  57,  art  4A),  providing  a  method 
of  condemning  premises  which  are  in  the  judgment  of  the  Governor  neces- 
sary for  public  defense,  section  50b  of  which  provides  that,  if  the  com- 
mission created  be  unable  to  agree  as  to  compensation,  proceedings  shall 
be  brought  before  the  Court  of  Claims,  held,  in  view  of  Const.  N.  Y.  art.  3, 
S  21,  and  article  7,  §S  2-4,  to  be  invalid  under  article  1,  §  6,  and  Const  U. 
S.  Amend.  14,  respectively  prohibiting  the  taking  of  private  property  for 
public  use  without  just  compensation,  and  the  taking  of  property,  etc., 
without  due  process  of  law,  unless  Act  1917  be  accompanied  with  an  ap- 
propriation by  the  L^lslature  suflldent  to  cover  any  damages  which  a 
property  owner  may  suffer. 
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6.  Eminent  Domain  <©=s>274(4)— Taking  of  Phopebty— Injunction — ^Emxb- 

GENCY. 

Where  the  owner  of  land,  which  the  state  sought  to  condemn  for  pur- 
poses of  defense,  consented  to  the  state's  taking  possession  of  the  same, 
and  temporary  fortifications  were  being  erected,  there  is  no  such  emer- 
gency as  will  preclude  an  injunction  preventing  final  passage  of  title 
unless  compensation  be  secured. 

6.  Eminent  Domain  ^s»18 — ^FxntPosB  of  Taking  bt  State — ^Use  of  UNmo 
States. 

Laws  N.  Y.  1917,  c.  13,  providing  for  condemnation  of  private  property 
for  public  defense,  is  not  invalid  because  of  a  provision  that  property 
condemned  might  be  turned  over  to  the  federal  govemm«^t,  even 
though  the  state  cannot  authorize  the  exercise  of  eminent  donain,  ex- 
cept for  the  use  of  its  own  sovereignty,  and  the  federal  government  In  the 
exercise  of  its  distinct  sovereignty  may  condemn  property  needed. 

Hough,  Circuit  Judge,  dissenting  in  part. 

In  Equity.  Bill  by  the  Rockaway  Pacific  Corporation  against  Louis 
W.  Stotesbury  and  others,  individually,  and  purporting  to  act  as  a 
commission  under  the  pretended  authority  of  Laws  N.  Y.  1917,  c.  13, 
and  purporting  to  act,  respectively,  as  Adjutant  General,  State  En- 
gineer, and  Superintendent  of  Public  Works,  under  the  pretended 
authority  of  said  act.  On  motion  for  interlocutory  injunction.  Mo- 
tion granted. 

This  is  a  motion  heard  before  three  Judges  in  accordance  with  the  provi- 
sions of  section  266  of  the  Judicial  Oode  (Act  March  3,  1911,  c.  231,  36  Stat. 
1162  [Ck>mp.  St  §  1243]),  for  an  interlocutory  injunction  restraining  the  de- 
fendants from  proceeding  as  a  commission  under  chapter  13^  Laws  of  1917 
of  the  State  of  New  York,  to  condemn  certain  premises  belonging  to  the  com- 
plainant upon  the  ground  that  the  law  is  unconstitutional. 

The  complainant  la  a  corporation  of  the  state  of  Delaware,  and  the  defend- 
ants are  citizens  of  the  state  of  New  York,  and  inhabitants  of  the  county  of 
Albany. 

Gordon  M.  Buck,  of  New  York  City,  for  ccmiplainant 
Alfred  L.  Becker,  Deputy  Atty.  Gen.,  for  defendants. 

Before  WARD,  ROGERS,  and  HOUGH^  Circuit  Judges. 

WARD,  Circuit  Judge.  [1]  The  (defendants  make  a  preliminary 
objection  to  the  jurisdiction  of  the  court  on  the  ground  that  the  suit 
is  against  the  state,  and  therefore  not  maintainable  under  the  Elev- 
enth Amendment  to  the  Constitution  of  the  United  States.  It  is, 
however,  well  settled  that  an  unconstitutional  statute  is  to  be  regarded 
as  nonexistent  and  no  defense  to  state  officers  acting  under  it  Davis 
V.  Gray,  16  Wall.  203,  21  L.  Ed.  447;  Poindexter  v.  Greenhow,  114 
U.  S.  270,  5  Sup.  Ct.  903,  962,  29  L.  Ed.  185.  We  are  therefore 
obliged  to  consider  the  objections  made  by  the  complainant. 

[2-4]  Article  1,  §  6,  of  the  Constitution  of  the  State  of  New  Yoik, 
provides,  "*  *  *  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation,"  and  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  provides,  "Nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law." 
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"The  Fourteenth  Amendment;  it  has  been  held,  legitimately  operates  to  ex- 
tend to  the  citizens  and  residents  of  the  states  the  same  protection  against 
arbitrary  state  legislation,  affecting  life,  liberty,  and  property,  as  is  offered 
by  the  Fifth  Amendment  against  similar  legislation  by  Ck>Dgress ;  bat  that  the 
federal  courts  ought  not  to  interfere  when  what  la  complained  of  amounts  to 
the  enforcement  of  the  laWs  of  a  state  applicable  to  aU  persons  in  like  dr- 
cumstances  and  conditions,  and  that  the  federal  courts  should  not  interfere 
unless  there  is  some  abuse  of  law  amounting  to  confiscation  of  property  or  a 
deprivation  of  personal  rights,  such  as  existed  in  the  case  of  Norwood  v. 
Baker,  172  U.  S.  26^  [19  Sup.  Ct  187,  43  L.  Ed.  44^]."  Hibben  v.  Smith,  191 
U.  S.  326^  24  Sup.  Ct  92i^  48  L.  Ed.  195 ;  French  y.  Barber  Asphalt  Paying  Co., 
181  U.  S.  324,  21  Sup.  Ot.  625,  45  L.  Ed.  879. 

The  question  before  us  is  whether  the  state  of  New  York  is  proceed- 
ing to  condemn  certain  premises  belonging  to  the  complainant  at  Rocl^ 
away  Point,  Long  Island,  in  accordance  with  the  foregoing  provisions. 

The  condemnation  proceedings  are  taken  under  article  4a,  added  to 
the  state  law  (Con.  Laws,  chap.  57)  by  chapter  13,  Laws  of  1917,  passed 
in  pursuance  of  an  emergency  message  from  the  Governor. 

The  purpose  of  the  legislation  is  to  regulate  the  method  of  condemn- 
ing premises  which  are  in  the  judgment  of  the  Governor  necessary 
for  public  defense.  The  Adjutant  General,  State  Engineer,  and  Su- 
perintendent of  Public  Works  are  constituted  the  commission  to  ac- 
quire title  to  such  premises.  They  are  directed  to  make  a  survey  and 
map  thereof ;  to  submit  the  same,  accwnpanied  by  certain  certificates, 
to  the  Governor,  and,  if  approved  by  him,  to  file  the  same  in  the  office 
of  the  Secretary  of  State  and  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  premises  are  situated,  and,  after  service  of  no- 
tice upon  the  owners  or  by  publication  and  the  performance  of  certain 
other  prescribed  formalities,  title  to  the  premises  shall  vest  in  the 
state.     Section  59(b)  concludes: 

"If  the  commission  is  unable  to  agree  as  to  tbe  compensation  to  be  paid 
for  such  lands  and  the  structures  and  waters  thereon,  the  court  of  claims 
shall  have  Jurisdiction  to  determine  the  amount  of  such  compensation,  and 
upon  proceedings  being  brought  before  such  court  as  provided  by  law,  an 
award  shall  be  made  of  compensation  for  the  lands,  structures  and  waters 
*    •     •    so  appropriated.*' 

The  proceedings  to  be  brought  before  the  court  of  claims,  "as  pro- 
vided by  law,"  are  evidently  those  contained  in  sections  263-281  of  the 
New  York  Code  of  Civil  Procedure,  as  amended  by  chapter  1,  Laws 
of  1915,  regulating  proceedings  in  the  court  of  claims,  substituted  for 
the  former  board  of  claims. 

Article  3,  §  21,  of  the  Constitution  of  New  York,  provides  that — 

•*no  money  shall  ever  be  paid  out  of  the  treasury  of  this  state  or  any  of  Its 
funds  or  any  of  the  funds  under  its  management  except  in  pursuance  of  an 
appropriation  by  law.    •    •    •" 

Sections  2  and  3  of  article  7  restricted  the  power  of  the  Legislature 
to  contract  debts  to  a  sum  not  exceeding  in  the  aggregate  $1,000,000 
at  any  one  time,  except  to  repel  invasion,  suppress  insurrection,  or  de- 
fend the  state  in  war.  The  creation  of  all  debts  exceeding  $1,000,000, 
other  than  these,  must  be  submitted  to  the  people  by  referendum  Sec- 
tion 4. 
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Laws  making  annual  appropriations  do  not  and  cannot  create  debts 
of  the  state,  within  article  7,  §  4,  of  the  Constitution.  They  are  only 
effective  against  funds  at  the  disposal  of  the  Legislature ;  beyond  that 
they  are  nullities  and  create  no  debt.  People  v.  Board  of  Supervisors, 
52  N.  Y.  556.  Although  that  case  was  decided  in  1873,  the  provisions 
of  the  then  Constitution  of  1846  were  in  this  respect,  and  in  all  other 
respects,  considered  in  this  opinion  the  same  as  those  of  the  present 
Constitution  of  1894. 

Chapter  13,  Laws  of  1917,  goes  no  further  in  i>rotection  of  the  land- 
owner than  to  provide  the  manner  in  which  the  amount  of  his  com- 
pensation shall  be  ascertained.  While  it  is  not  necessary  to  ascertain 
and  pay  that  compensation  in  advance,  there  should  also  be  provided 
a  certain  and  adequate  method  by  which  it  may  be  recovered.  The 
rijght  of  the  citizen  to  be  secured  in  respect  to  just  compensation  for 
his  property  taken  for  public  use  is  as  sacred  as  the  right  of  the 
sovereign  to  take  it.  The  sovereign  is  the  whole  people  of  the  state, 
and  we  believe  that  all  the  states  of  the  Union  have  thought  it  proper 
to  limit  the  power  of  the  Legislature  to  condemn  private  property  for 
public  uses  by  imposing  an  express  condition  that  just  compensation 
shall  be  made.  It  was  not  thought  sufficient  to  leave  the  citizen  to  the 
obligation  to  pay  that  might  be  implied  by  law. 

Some  decisions  of  the  federal  courts  are  cited  but,  as  we  are  bound 
td  follow  the  decisions  of  the  Court  of  Appeals  of  the  state  of  New 
York  construing  its  Constitution,  and  laws,  we  shall  consider  those 
cases  only. 

In  the  case  of  Bloodgood  v.  Railroad  Co.,  18  Wend.  (N.  Y.)  9 
(1837),  Chancellor  Walworth  said  at  page  17  (31  Am.  Dec.  313): 

"I  cannot,  however,  agree  with  my  learned  predecessor  in  his  suhseqtient 
reasoning  in  that  case,  upon  which  he  afterwards  acted  in  the  case  of  Jerome 
V.  Ross,  7  Johns.  Ch.  R.  344  [11  Am.  Dec.  484],  tliat  it  is  not  necessary  to  the 
validity  of  a  statute  authorizing  private  property  to  be  taken  for  the  public 
use  that  a  remedy  for  obtaining  compensation  by  the  owner  should  be  pro- 
vided. On  the  contrary,  I  hold  that  before  the  Liegislatare  can  authorize  the 
agents  of  the  state  and  others  to  enter  upon  and  occupy,  or  destroy  or  materi- 
ally injure,  the  private  property  of  an  individual,  except  in  cases  of  actual 
necessity  which  will  not  admit  of  any  delay,  an  adequate  and  certain  remedy 
must  be  provided  whereby  the  owner  of  such  property  may  compel  the  pay- 
ment of  his  damages,  or  compensation,  and  that  he  is  not  bound  to  trust  to  the 
justice  of  the  government  to  make  provision  for  such  compensation  by  future 
legislation.  I  do  not  mean  to  be  understood  that  the  Legislature  may  not 
authorize  a  mere  entry  upon  the  land  of  another  for  the  purpose  of  examina- 
tion, or  of  making  preliminary  surveys,  etc.,  which  would  otherwise  be  a 
technical  trespass,  but  no  real  injury  to  the  owner  of  the  land,  althougb  no 
previous  provision  was  made  by  law  to  compensate  the  individual  for  his 
property  if  it  should  afterwards  be  taken  for  the  public  use.  But  it  certainly 
was  not  the  intention  of  the  framers  of  the  (Constitution  to  authorize  the  prop- 
erty of  a  citizen  to  be  taken  and  actually  appropriated  to  the  use  of  the 
public,  and  thus  to  com];>el  him  to  trust  to  the  future  justice  of  the  Legislature 
to  provide  him  a  compensation  therefor.  The  compensation  must  be  either 
ascertained  and  paid  to  him  before  his  property  is  thus  appropriated,  or  an 
appropriate  remedy  must  be  provided,  and  upon  an  adequate  fund,  whereby 
he  may  obtain  such  compensation  through  the  medium  of  the  courts  of  justice, 
if  those  whose  duty  it  is  to  make  such  compensation  refuse  to  do  so.  In  the 
ordinary  case  of  lands  taken  for  the  making  of  public  highways,  or  for  the 
use  of  the  state  canal,  such  a  remedy  is  provided ;  and  if  the  town,  county,  or 
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state  officers  refuse  to  do  their  duty  in  ascertaining,  raising,  or  paying  such 
compensatioQ  in  the  mode  prescribed  by  law,  the  owner  of  the  property  has  a 
remedy  by  mandamus  to  compel  them  to  perform  their  duty.  The  public 
purse,  or  the  property  of  the  town  or  county  upon  which  the  assessment  is 
to  be  made,  may  Justly  be  considered  an  adequate  fund.  He  has  no  such 
remedy,  however,  against  the  Legislature  to  compel  the  passage  of  the  neces- 
sary laws  to  ascertain  the  amount  of  compensation  he  is  to  receive;  or  the 
fund  out  of  which  he  is  to  be  paid." 

In  People  v.  Hayden,  6  Hill  (N.  Y.)  359  (1844),  Chief  Judge  Nel- 
son said  at  page  361 : 

'^Although  it  may  not  be  necessary,  within  the  constitutional  provision,  that 
the  amount  of  compensation  should  be  actually  ascertained  and  paid  before 
prox>erty  is  thus  taken,  it  is,  I  apprehend,  the  settled  doctrine  even  as  It  re- 
spects the  state  itself,  that,  at  least,  certain  and  ample  provision  must  be 
first  made  by  law  (except  in  cases  of  public  emergency),  so  that  the  owner 
can  coen;e  payment  through  the  judicial  tribunals  or  otherwise,  without  any 
unreasonable  or  unnecessary  delay.** 

Ill  Sagje  V.  City  of  Brooklyn,  89  N.  Y.  190  (1882),  Chief  Judge  An- 
drews said  at  page  196: 

"It  is  so  axiomatic  that  it  is  laid  up  as  one  of  the  principles  of  government, 
that  a  provision  for  compensation  is  an  indispensable  attendant  upon  the  due 
and  constitutional  exercise  of  the  power  of  depriving  an  individual  of  his  proi>- 
erty  under  the  right  of  eminent  domain.  Gardner  v.  Village  of  Newburgh,  2 
Johns.  CJh.  168  [7  Am.  Dec.  526],  The  courts,  in  construing  the  constitutional 
guaranty,  have  departed  from  what  may  seem  its  plain  and  natural  meaning, 
and  have  held  that  the  payment  for  property  taken  In  invitum  for  public 
use  need  not  be  concurrent  with  the  taking,  but  that  it  is  sufficient  if  the 
law  authorizing  the  taking  also  provides  a  sure,  sufficient,  and  convenient 
remedy  by  which  the  owner  can  subsequently  coerce  payment  by  legal  pro- 
ceedings. If  such  provision  is  not  made,  then,  as  was  said  by  Nelson,  C.  J., 
*the  law  making  the  appropriation  is  no  better  than  blank  paper.*  People  ex 
rel.  Utley  v.  Hayden,  Q  Hill,  359.  It  Is,  I  think,  a  plain  proposition  that  a 
law  authorizing  the  taking  of  a  man's  land,  and  remitting  him  for  his  sole 
remedy  for  compensation  to  a  fund  to  be  obtained  by  taxation  of  certain  speo 
ffied  lands  in  a  limited  district,  according  to  benefits,  is  not  a  sure  and 
adequate  provision,  dependent  upon  no  'hazard,  casualty  or  contingency  what- 
ever,' such  as  law  and  justice  require  to  meet  the  constitutional  requirement. 
The  pledge  of  the  f^th  and  credit  of  the  state,  or  of  one  of  its  political  divi- 
sions, for  the  payment  of  the  property  owner,  accompanied  with  practical  and 
available  provisions  for  securing  the  application  of  the  public  faith  and  credit 
to  the  discharge  of  the  constitutional  obligation  of  payment  has  been  held  to 
be  a  certain  and  sufficient  remedy  within  the  law." 

In  Litchfield  v.  Pond,  186  N.  Y.  66,  at  page  74,  78  N.  E.  719  (1906), 
Judge  Werner  said,  arguendo : 

"Such  a  statute,  if  Intended  to  authorize  the  exercise  of  the  right  of  emi- 
nent domain,  would  be  clearly  unconstitutional,  because  it  makes  no  pro- 
vision for  compensation  to  those  whose  private  property  is  to  be  taken  for  n 
public  use.  While  payment  need  not  precede  the  taking  the  provision  for  com- 
p^isatlon  must  not  only  pre-exist,  but  it  must  be  so  definite  and  certain  as 
to  leave  nothing  open  to  litigation  except  the  title  to  the  property  taken  and 
the  amount  of  damages  which  the  owner  may  recover.  Sweet  v.  Rechel,  159 
U-  S.  380,  388  [16  Sup.  Ot  43,  40  L.  Ed.  188] ;  Sage  v.  City  of  Brooklyn,  89 
N.  T.  189,  195;  Matter  of  Mayor,  etc.,  of  N.  Y.,  99  N.  Y.  569,  577  [2  N.  E. 
©42]  ;    Brewster  v.  Rogers  Co.,  169  N.  Y.  73,  80  [62  N.  E.  164,  58  L.  B.  A.  495]." 

As  in  the  state  of  New  York  no  compensation  can  be  recovered  out 
of  the  state  treasury  except  by  an  appropriation  law,  and  as  under 
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chapter  13,  Laws  of  1917,  the  owner's  title  to  the  premises  vested  m 
the  state  before  the  ascertainment  and  payment  of  compensation,  it 
seems  to  us  quite  clear  that  the  law,  construed  alone,  is  unconstitu- 
tional. It  does  not  comply  with  the  language  of  Chancellor  Walworth 
in  Bloodgood  v.  R.  R.  Co.,  supra,  that — 

"An  adequate  and  certain  remedy  must  be  provided  whereby  the  owner  of 
such  property  may  compel  the  paym^it  of  his  damages,  or  compensation ;  and 
that  he  is  not  bound  to  trust  to  the  justice  of  the  government  to  make  pro- 
vision for  such  compensation  by  future  legislation." 

It  does  not  comply  with  the  language  of  Chief  Judge  Nelson  in  Peo- 
ple V.  Hayden,  supra,  that — 

**The  settled  doctrine,  even  as  it  respects  the  state  itself,  that,  at  least, 
certain  and  ample  provision  must  be  first  made  by  law  (except  in  cases  of 
public  emergency)  so  that  the  owner  can  coerce  payment  through  the  judi- 
cial -tribunals  or  otherwise,  without  any  unreasonable  or  unnecessary  delay." 

It  does  not  comply  with  the  language  of  Chief  Judge  Andrews  in 
Sage  V.  City  of  Brooklyn,  supra,  that — 

'"The  pledge  of  the  faith  and  credit  of  the  state,  or  of  one  of  its  political 
divisions,  for  the  payment  of  the  property  owner,  accompanied  with  practical 
and  available  provisions  for  securing  the  application  of  the  pubUc  faith 
and  credit  to  the  discharge  of  the  constitutional  obligation  of  payment,  has 
been  held  to  be.  a  certain  and  sufficient  remedy  within  the  law." 

It  does  not  comply  with  the  test  laid  down  by  Judge  Werner  in  Litch- 
field V.  Pond,  supra,  that — 

"While  payment  need  not  precede  the  taking,  the  provision  for  compensa- 
tion must  not  only  pre-exist,  but  it  must  be  so  definite  and  certain  as  to  leave 
nothing  open  to  litigation  except  the  title  to  the  property  taken  and  the 
amount  of  damages  which  the  owner  may  recover." 

We  think  that,  to  make  chapter  13  of  the  Laws  of  1917'  constitu- 
tional, it  must  be  accompanied  by  a  law  appropriating  public  funds  to 
'  pay  such  an  award  as  the  court  of  claims  shall  make.  The  amount  of 
the  compensation  is  a  judicial,  and  not  a  legislative,  question.  Still 
an  appropriation  law  must  be  passed,  because  in  no  other  way  can  com- 
pensation be  secured  in  accordance  with  the  provisions  of  the  Consti- 
tution and  the  long-established  practice  under  it. 

The  necessity  of  an  appropriation  act  was  recognized  in  this  very 
case,  because  a  hill  appropriating  $1,000,000,  or  so  much  thereof  as 
might  be  necessary,  passed  both  houses  of  the  L^slature  just  before 
the  temporary  restraining  order  was  granted  herein,  and  the  affidavits 
inform  us  that  a  bill  has  passed  the  Senate  appropriating  $2,500,000, 
or  as  much  thereof  as  may  be  necessary,  for  the  same  purpose. 

The  Legislature,  by  appropriating  a  sum  or  so  much  thereof  as  may 
be  necessary  to  pay  any  award  the  court  of  claims  shall  make,  does  not 
limit  or  define  the  amount  of  the  recovery.  In  our  opinion,  the  ap- 
propriation should  be  of  such  an  amount  as  is  quite  certain  to  cover 
any  award  that  can  reasonably  be  made.  It  is  safer  and  fairer  to  the 
citizen  to  fix  an  amount  too  large  than  too  small.  The  affidavits  of 
experts  submitted  on  behalf  of  the  complainant  go  as  high  as  $2,- 
000,000,  while  the  defendants  show  that  the  assessment  for  local 
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taxation  of  the  whole  tract,,  half  as  large  again  as  the  part  sought  to 
bo  condemned,  is  hut  $865,000,  and  that  the  vice  president  of  the 
complainank  in  a  verified  return  for  the  purposes  of  state  taxation 
stated  that  to  be  its  actual  value.  This  court  expresses  and  has  no 
opinion  whatever  about  the  proper  amount  of  compensation,  and  takes 
it  for  granted  that  the  court  of  claims  will  determine  the  value  upon 
proper  proofs,  unaffected  in  any  way  by  the  amount  of  the  sum  ap- 
propriated by  the  Legrislature. 

[5]  No  such  emer'^ency  exists  as  is  excepted  in  some  of  the  fore- 
going cases,  justifying  the  commandeering  of  private  property  for 
public  use  without  any  proceedings  at  all.  The  premises  are  now, 
with  the  owner's  consent,  in  the  possession  of  the  state;  temporary 
fortifications  are  being  made.  The  only  existing  stay  is  that  title  shall 
not  vest  in  the  state  until  a  method  for  recovering  the  owner's  com- 
pensation shall  be  provided.  The  Legislature,  being  now  in  session, " 
is  entirely  able  to  enact  an  appropriate  law. 

The  interlocutory  injunction  as  prayed  for  is  granted,  but  upon  the 
enactment  of  a  law  appropriating  a  sum  not  less  than  $2,000,000,  or  so 
much  thereof  as  may  be  necessary,  it  will  be  vacated- 

ROGERS,  Circuit  Judge.  I  concur  in  the  foregoing  opinion  of 
Judge  WARD. 

[8]  In  the  earlier  years,  when  the  United  States  desired  land  with- 
in the  limits  of  a  state  for  federal  purposes,  it  was  the  practice  to 
proceed  in  a  state  court  and  under  a  state  statute.  See  U.  S.  v.  Dump- 
lin  Island,  1  Barb.  (N.  Y.)  24;  Gilmer  v.  Lime  Point,  18  Cal.  229; 
Burt  V.  Merchants'  Ins.  Co.,  106  Mass.  356,  8  Am.  Rep.  339.  But  in 
1871  the  Supreme  Court  of  Michigan,  speaking  through  Judge  Cooley, 
in  People  ex  rel.  Trombley  v.  Humphrey,  23  Mich.  471,  9  Am.  Rep. 
94,  held  that  the  state  could  not  condemn  for  the  federal  government, 
"In  the  first  place,"  the  opinion  declared,  "there  can  be  no  necessity 
for  the  exercise  of  this  right  by  the  states  for  this  purpose,  for  the 
authority  of  the  nation  is  ample  for  the  supply  of  its  own  needs  in 
this  regard  under  all  circumstances.  In  the  second  place,  the  eminent 
domain  in  any  sovereignty  exists  only  for  its  own  purposes;  and  to 
furnish  machinery  to  the  general  government  under,  and  by  means  of, 
which  it  is  to  appropriate  lands  for  national  objects  is  not  among  the 
ends  contemplated  in  the  creation  of  the  state  government." 

And  in  1875  the  Supreme  Court  of  the  United  States  in  Kohl  v.  U. 
S.,  91  U.  S.  367,  23  L.  Ed.  449,  in  an  opinion  written  by  Justice  Strong, 
not  only  held  that  the  government  of  the  United  States  had  as  a 
sovereign  within  its  sphere  the  power  to  appropriate  land  within  a 
state  for  its  public  use,  and  was  not  under  the  necessity  of  applying 
to  a  state  government  to  condemn  the  property,  but  the  opinion  of 
Judge  Cooley  in  the  Trombley  Case  was  expressly  approved,  as  being 
based  on  the  better  reason.  In  1914,  in  State  v.  Milwaukee,  156  Wis. 
549,  146  N.  W.  775,  the  Supreme  Court  of  Wisconsin  held  that  the 
fact  that  land  sought  to  be  condemned  by  a  city  for  the  improvement 
of  its  river  harbor  was  to  be  conveyed  to  the  United  States  as  a  con- 
dition of  receiving  a  federal  appropriation  did  not  affect  the  right 
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of  the  City  to  condemn  the  property.  This  was  upon  the  theory  that 
the  authority  of  the  city  or  state,  such  as  It  is  fixed  by  the  law,  would 
be  in  no  wise  impaired  by  the  grant.  "It  is,"  said  the  court,  "as  if 
the  city  by  the  authority  of  the  Legislature  of  the  state  should  convey 
to  the  United  States  by  deed  a  public  highway.  This  *  *  *  would 
not  make  the  highway  any  less  a  public  use,  would  carry  no  propri- 
etary interest  therein,  because  the  city  and  the  state  had  none, 
*  *  *  and  would  not  diminish  the  city  or  state  authority  over  it; 
for,  as  said  before,  that  is  not  to  bo  conveyed  by  deed."  The  court 
thought  the  case  readily  distinguishable  from  Trombley  v.  Humphrey, 
supra,  and  that  it  was  rather  controlled  by  the  principle  of  Lancey  v. 
King  Co.,  15  Wash,  9,  45  Pac.  645,  34  h.  R.  A.  817. 

The  power  to  condemn  sites  for  forts,  lighthouses,  post  offices,  and 
custom  houses  is  in  the  United  States,  and,  when  property  is  needed 
for  the  purposes  specified,  it  should  not  be  condemned  by  the  state, 
as  it  is  not  being  taken  for  its  public  use.  In  the  latest  work  on  this 
subject,  Nichols  on  Eminent  Domain,  vol.  1,  §  34  (1917),  that  writer 
declares : 

"It  Is  now,  howiever,  generally  considered  to  be  the  sounder  rule  that  a 
state  cannot  authorize  the  exercise  of  eminent  domain  except  for  the  use  of 
its  own  people,  and  that  consequently  state  cannot  authorize  the  taking  of 
property  within  its  Jurisdiction  for  the  use  of  the  United  States  in  carrying 
out  the  public  and  goyemmentat  functions  assigned  exdusively  to  the  United 
States  by  the  CSonstitution." 

The  Legislature  of  New  York  has  passed  an  act,  and  the  Governor 
has  signed  it,  under  which, .  if  requested  to  do  so  by  any  officer  or 
agent  of  the  United  States  duly  authorized,  the  Governor  may  execute 
a  deed  of  the  land  proposed  to  be  taken,  transferring  title  to  the  gov- 
ernment of  the  United  States,  to  be  used  for  purposes  of  defense. 
The  validity  of  the  law  is  not  invalidated  by  such  a  provisiop,  in  view 
of  the  fact  that  the  state  of  New  York  is  entitled  to  condemn  land  for 
its  own  public  defense,  and  that  this  land,  if  it  should  thereafter  be 
transferred  to  the  United  States,  will  still  be  used  for  the  defense  of 
the  state.  If  the  state  were  proposing  to  condemn  a  site  to  be  used 
for  a  post  office  or  a  custom  house,  I  should  think  the  court  should 
deny  its  power  to  do  so,  for  plainly  it  would  not  be  a  taking  for  the 
use  of  the  state,  and  therefore  be  beyond  its  right.  But  where  it  is 
proposed  to  take  property  for  public  defense,  I  do  not  see  how  the 
right  of  the  state  can  be  successfully  challenged  on  the  ground  that 
under  certain  conditions  the  property  may  be  transferred  to  the  United 
States  for  the  defense  of  the  lives  and  property  of  the  citizens  of  the 
state  as  well  as  citizens  of  the  United  States. 

This  leads  to  a  consideration  of  the  right  of  the  owner  of  the  land 
to  compensation.  The  rule  on  that  subject  is  stated  in  Cooky's  Con- 
stitutional Lfimitations  as  follows: 

"When  the  property  Is  taken  directly  by  the  state,  or  by  any  municipal 
corporation  by  state  authority,  it  has  been  repeatedly  held  not  to  be  essen- 
tial to  the  validity  ot  a  law  for  the  exercise  of  the  right  of  eminent  domain 
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that  it  should  provide  for  making  compensation  before  the  actual  appropria- 
tion. It  is  sufficient  if  provision  is  made  by  the  law  by  which  the  party  can 
obtain  compensation,  and  that  an  impartial  tribunal  is  provided  for  assess- 
ing it" 

And  in  Crozier  v.  Krupp,  224  U.  S.  291,  32  vSup.  Ct.  488,  56  L.  Ed. 
771  (1911),  and  in  other  cases  m  that  court  which  need  not  be  cited, 
the  doctrine  is  laid  down  by  the  Supreme  Court  of  the  United  States 
that  compensation  for  property  taken  by  the  government  under  em- 
inent domain  need  not  necessarily  be  made  in  advance,  if  adequate 
means  be  provided  for  a  reasonably  just  and  prompt  ascertainment  and 
payment  thereof. 

The  Legislature  of  New  York  has  passed  an  act  appropriating 
$1,000,000  or  so  much  of  that  sum  as  may  bo  needed  to  pay  for  the 
land  it  is  proposed  to  condemn.  This  the  Governor  has  not  yet 
signed.  Another  bill,  we  are  informed,  has  passed  the  Senate,  and  is 
awaiting  the  action  of  the  Assembly,  appropriating  $2,500,000  for  the 
purpose  of  providing  a  fund  which  may  be  used  in  paying  for  this 
property.  So  that  at  this  time  no  adequate  means  are  provided  where- 
by the  owner  of  the  property  can  be  compensated  for  its  taking.  Un- 
til such  means  are  provided,  and  reasonable,  certain,  and  adequate  pro- 
vision is  made  for  obtaining  compensation,  the  Constitution  protects 
the  owner  against  the  taking  of  his  property. 

The  Rockaway-Pacific  Corporation  asks  fiiis  court  to  believe  that 
the  property  which  it  alleges  that  the  state  of  New  York  proposes  tc 
take  is  worth  upwards  of  $2,000,000.  It  supports  this  allegation  by 
the  affidavits  of  real  estate  experts  of  standing  and  character.  The 
defendant,  however,  shows  that  the  complainant  in  1915  presented 
to  the  taxing  officers  of  the  state,  upon  the  sworn  affidavit  of  its  offi- 
cial representative,  that  the  entire  property  (one-half  of  which  is  now 
said  to  be  worth  upwards  of  $2,000,000)  was  worth  the  sum  of 
$524,000,  and  that  that  was  its  true  value.  The  plaintiif  does  not 
appear  in  a  court  of  conscience  in  arty  too  favorable  light,  asking  it  to 
exercise  its  discretion,  and  issue  an  injunction  for  the  protection  of  the 
rights,  which  it  now  asserts  are  worth  $2,000,000  and  upwards.  Nev- 
ertheless it  has  rights,  and  its  stockholders  have  rights,  which  are  not 
to  be  prejudiced  by  the  conduct  of  its  official  representative.  More- 
over, the  affidavits  presented  justify  this  court  in  seeing  that  a  fund 
sufficiently  large  is  provided  to  pay  the  true  value  of  the  land  to  be 
taken,  whatever  it  may  ultimately  be  ascertained  to  be  in  the  tribunals 
authorized  by  law  for  its  determination. 

It  may  be  conceded  that  in  times  of  impending  public  danger,  too 
urgent  to  admit  of  delay,  private  property  may  be  taken  for  public  use 
before  compensation  has  been  secured.  But  this  court  is  not  confronted 
by  such  an  emergency.  The  Legislature  of  New  York  state  is  in 
session.  The  Senate  of  New  York  has  passed  a  bill  appropriating 
$2,000,000,  if  so  much  is  needed,  for  the  acquisition  of  this  property. 
The  passage  of  the  bill  through  tfie  Assembly  and  its  signature  by  the 
Governor  can  be  only  a  matter  of  hours.  This  is  not,  therefore,  such 
an  emergency  as  in  my  opinion  justifies  the  taking  without  providing 
255  P.— 23 
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such  securities  for  payment  as  the  law  entitles  the  owners  to  demand, 
and  the  injunction  prayed  should  be  granted. 

HOUGH,  Circuit  Judge  (dissenting  in  part).  Plaintiff  owns  a  piece 
of  land  at  Rockaway  Point,  Queens  county,  a  place  within  the  boun- 
daries of  the  city  of  New  York.  This  land  for  purposes  of  local 
taxation,  has  never  been  assessed  at  as  much  as  $900,000,  and  its 
assessed  value  has  been  reported  under  oath  as  its  value  for  purposes 
of  state  taxation.  Pursuant  to  chapter  13  of  the  Laws  of  1917,  the 
state  of  New  York  (as  asserted  in  the  bill)  seeks  to  appropriate  by 
the  right  of  eminent  domain  about  one-half  of  plaintiffs  tract. 

The  method  of  procedure  (not  unfamiliar  in  this  state)  consists  of 
filing  a  description  of  the  land  appropriated  in  the  proper  record  office  \ 

of  Queens  county,  upon  which  filing  title  vests  in  the  state ;  the  stat- 
utory commissioners  (defendants  herein)  being  called  upon,  at  or 
after  such  filing,  to  come  to  an  agreement  with  the  landowner  as  to 
the  price  to  be  paid ;  but,  if  such  agreement  cannot  be  reached,  plain- 
tiff is  given  the  right  of  suing  for  what  is  alleged  to  be  the  proper 
value  in  the  court  of  claims. 

The  bill  alleges  that  the  one-half  of  plaintiff's  tract  is  worth  $2,000,- 
000,  and  seeks  to  enjoin  the  commissioners  from  filing  the  statutory 
description  of  the  land,  because  (as  is  said)  the  statute  under  which 
they  intend  to  act  is  unconstitutional,  i.  e.,  obnoxious  to  the  national 
Constitution,  in  that  plaintiff  is  about  to  be  deprived  of  its  property 
without  due  process  of  law,  and  to  the  state  Constitution,  in  that  pri- 
vate property  is  to  be  taken  for  a  public  purpose  without  just  com- 
pensation. 

The  application  for  injunction  pendente  lite  is  matter  of  grace,  and 
rests  in  the  discretion  of  the  court,  which  is  justly  influenced  by  the 
attitude  of  any  person  or  party  seeking  injunctive  relief. 

The  law  has  long  required  real  property  within  the  boundaries  of 
New  York  City  to  be  assessed  for  taxation  substantially  at  its  market 
value,  and,  for  a  longer  period  than  the  ownership  by  plaintiff  of  the 
land  in  question,  it  has  been  matter  of  notoriety  that  the  real  estate 
assessments  in  New  York  City  were  invariably  very  near,  and  very 
frequently  above,  the  value  of  the  land  obtainable  in  the  open  market 
by  an  undisputed  owner. 

The  discrepancy  between  the  assessed  value  and  the  now  asserted 
value  of  the  land  desired  by  the  state  is  gross.  Indeed,  the  difference 
between  not  over  $450,000  and  $2,000,0(X)  cannot  be  overcome  with- 
out imputing  ignorance  or  dishonesty  to  the  assessing  officers  or  un- 
usual exaggeration  to  the  plaintiff's  assertion.  When  it  is  noted  that 
the  assessed  value  was  sworn  to  as  the  full  value  by  an  officer  of  plain- 
tiff for  the  purpose  of  state  taxation,  the  difficultv  of  accepting  (even 
tentatively)  the  position  of  the  plaintiff  becomes  insurmountable,  and 
deprives  the  plaintiff  of  any  right  of  appealing  to  the  court,  except 
such  as  may  be  found  by  necessary"  and  strict  adherence  to  ruling 
decisions. 

Plaintiff  invokes  both  the  state  and  federal  Constitution  because  of 
one  act  done,  or  one  omission  made,  by  the  state,. viz.  the  Legislature 
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has  either  made  no  appropriation  for  the  payment  of  such  value  for 
plaintiff's  land  as  may  be  agreed  upon  or  ascertained  by  the  court  of 
claims,  or  such  appropriation,  if  any,  does  not  exceed  $1,000,000.^ 

The  proposition  is  that  for  the  state  of  New  York  to  take  for  any 
public  purpose  private  property  without  appropriating,  sequestering,  or 
otherwise  allotting  a  particular,  definite,  and  sufficient  fund,  for  the 
payment  of  what  the  plaintiff  owner  asserts  his  property  to  be  worth, 
is  at  one  and  the  same  time  denying -due  process  of  law  and  just 
compensation  for  the  property  taken. 

There  is  also  advanced  another  proposition  depending,  not  upon  the 
wording  of  the  statute,  but  upon  the  alleged  reason  for  its  passage. 
The  avowed  purpose  of  taking  plaintiff's  land  is  public  defense,  i. 
e.,  the  emplacement  of  guns  and  the  possible  construction  of  forti- 
fications ;  but  it  is  alleged  and  admitted  that  the  state  does  not  intend 
to  procure  or  place  guns  itself  or  itself  c<Histruct  a  fort — that  is  to 
be  done  by  the  nation ;  but  the  state  takes  the  land  in  order  to  convey 
the  same  (some  time)  to  the  United  States  for  the  purposes  just  stated. 

It  is  urged  that  the  state  of  New  York  cannot  exercise  its  sovereign 
right  of  eminent  domain  for  the  benefit  of  another  sovereign,  i.  e., 
the  United  States  of  America. 

Considering  the  last  suggestion  first,  it  is  not  doubted  that  the  state 
can  condemn  land  for  the  purposes  of  its  own  defense,  nor  that  the 
United  States  can  do  the  same  thing  for  the  purpose  of  defending 
the  whole  country,  including  New  York.  It  would  seem,  therefore, 
upon  reason  that  New  York  can  also  condemn  for  the  purpose  of  as- 
sisting in  the  defense  of  the  United  States,  because  thereby  it  is  de- 
fending itself.  As  matter  of  law  there  is  no  difference,  in  substance, 
between  what  was  approved  of  in  Matter  of  United  States,  96  N.  Y. 
227,  and  the  legal  result  of  what  is  here  sought  to  be  accomplished 
by  or  through  the  legislation  complained  of. 

As  to  the  argument  that  absence  of  an  appropriation,  or  of  an  ap- 
propriation sufficient  in  plaintiffs  opinion,  renders  action  by  the 
state  tmconstitutional  until  such  sufficient  appropriation  is  made,  it 
may  first  be  noted  that  it  requires,  as  a  prerequisite  for  the  exercise 
of  the  undoubted  sovereignty  of  New  York,  that  security  be  given 
for  the  damage  about  to  be  inflicted  upon  private  citizens — a  security 
measured  not  by  what  the  Legislature  deems  enough,  nor  (logically) 
by  what  some  court  thinks  enough,  but  by  the  owner's  estimate  of 
the  largest  price  which  he  may  hereafter  be  able  to  prove.  This  nec- 
essarily follows  from  the  tenor  of  the  bill,  which  presupposes  an  ap- 
propriation of  $1,000,000,  and  the  argument  would  be  just  the  same  if 
there  be  assumed  an  existing  appropriation  which  in  any  substantial 
amount  falls  short  of  $2,000,000  and  expenses. 

Let  it  be  assumed  that  due  process  of  law  requires  that  somehow, 
at  some  time,  compensation  be  made  for  property  taken  for  public 
uses.    Monongahela,  etc.,  Co.  v.  United  States,  148  U.  S.   at  324,  13 

1  The  bUl  alleges  that  an  act  appropriating  $1,000,000  was  at  the  date  of 
verification  of  bill  about  to  pass ;  at  the  time  of  argument  it  was  admitted 
by  counsel  that  no  such  statute  had  become  law* 
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Sup.  Ct.  622,  37  L.  Ed.  463.  It  must  be  assumed  that  within  limits, 
and  very  wide  limits,  the  state  may  determine  whether  property  is 
wanted  for  public  use.  "The  necessity  or  expediency  of  the  appro- 
priation is  not  a  matter  for  judicial  inquiry."  Spring  Valley  Water 
Works  V.  Schottler,  110  U.  S.  at  378,  4  Sup.  Ct.  64,  28  L.  Ed.  173. 

Likewise  it  is  obvious  that  whether  the  appropriation  here  be  deemed 
for  the  benefit  of  the  state  or  of  the  United  States,  it  is  not  a  prereq- 
uisite to  the  exercise  of  eminent  domain  (even  in  matters  much  less 
vital  than  public  defense)  that  compensation  be  made  before  posses- 
sion or  even  title  be  taken.  Great  Falls,  etc.,  Co.  v.  Garland  (C.  C.) 
25  Fed.  521 ;  Sage  v.  Brooklyn,  89  N.  Y.  at  195. 

So  far  as  New  York  is  concerned,  the  most  extreme  statement  of 
the  rule  was  made  (obiter)  in  Litchfield  v.  Pond,  186  N.  Y.  at  74,  78 
N.  E.  722: 

**WhUe  payment  need  not  precede  the  taking,  the  provision  for  compensa- 
tion must  not  only  pre-exist,  but  it  must  be  so  definite  and  certain  as  to  leave 
nothing  open  to  litigation  except  the  title  to  the  propery  taken  and  the  amount 
of  damages  which  the  owner  may  recover." 

So  far  as  it  may  be  said  that  the  state  Constitution  must  be  read  in 
consonance  with,  and  subordination  to,  the  Fourteenth  Amendment 
of  the  national  Constitution,  the  matter  was  actually  presented  in 
Adirondack  Ry.  v.  New  York,  176  U.  S.  at  349,  20  Sup.  Ct.  465,  44 
L.  Ed.  492,  where  it  was  held  that,  where  the  state  itself  took  prop- 
erty for  its  own  exclusive  and  designated  purposes — 

"Compensation  must  indeed  be  made,  and  inquiry  as  to  its  amount  In  some 
appropriate  way,  before  some  properly  constituted  tribunal,  must  be  pro- 
v-d  Ml  for.  ♦  •  ♦  It  is  the  rule  in  New  York  that  where  this  is  done^  and 
a  certain,  definite,  and  adequate  source  of  payment  Is  provided,  compensatioa 
need  not  actually  be  made  in  advance  of  a  taking  by  the  state  or  one  of  its 
municipal  subdivisions.  ♦  •  ♦  This  act  [the  Adirondack  Park  bill]  fulfills 
these  requirements,  in  that  the  state  treasury  is  the  source  of  payment,  and  an 
appropriate  mode  is  designated  for  the  ascertainment  of  compensation  as  to 
owners." 
• 

The  application  at  bar  then  must  rest  upon  the  single  proposition 
that  the  New  York  rule  can  only  be  satisfied  by  an  appropriation  be- 
fore action  sufficient  in  the  property  owner's  opinion. 

This  puts  the  state  sovereign  at  a  disadvantage  as  compared  even 
with  its  municipal  subdivisions,  for  the  rule  has  been  held  satisfied  by 
the  liability  of  the  county  of  Kings  (Matter  of  Church,  92  N.  Y.  1), 
of  the  city  of  Brooklyn  (Sage  v.  Brooklyn,  supra),  and  see  Rider  v, 
Stryker,  63  N.  Y.  137. 

As  was  said  by  Andrews,  C.  J.  (in  the  Sage  Case,  supra) : 

"The  pledge  of  the  faith  and  credit  of  the  state,  or  of  one  of  its  political 
divisions,  for  the  payment  of  the  property  owner,  accompanied  with  practical 
and  available  provisions  for  securing  the  application  of  the  public  faith  and 
credit  to  the  discharge  of  the  constitutional  obligation  of  payment,  has  been 
held  to  be  a  certain  and  sufficient  remedy  within  the  law." 

There  is  just  this  difference  between  the  faith  and  credit  of  a  po- 
litical subdivision  of  the  state  and  the  state  itself — the  former  can  be 
sued  as  matter  of  right ;  the  latter  cannot  without  its  own  permission. 
Therefore  the  plaintiff's  argument  comes  to  this :  •  That  although  an 
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appropriation  of  this  very  land  for  purposes  of  a  park  by  the  dty  of 
New  York  would  be  sufficient  if  the  faith  of  the  city  were  pledged 
for  payment  (that  faith  being  enforceable  by  legal  proceedings),  the 
faith  and  credit  of  the  state  of  New  York  is  not  enough,  even  when 
the  state  waives  its  sovereign  privilege  and  invites  action  in  the  court 
of  claims.  It  seems  as  if  3ie  statement  of  this  doctrine  contained  its 
own  refutation. 

Happily  for  the  country,. the  proven  and  notorious  circumstances 
under  which  this  appropriation  is  sought  have  been  so  infrequent  that 
the  attention*  of  courts  has  rarely  been  called  to  them ;  yet  the  matter 
has  not  remained  wholly  without  recognition  and  comment. 

There  is  an  acute  and  obvious  difference  between  the  demands^  of  a 
sovereign  for  such  civil  purposes  as  may  be  found  in  the  cases  already 
cited,  or  the  allotment  of  a  fraction  of  its  sovereignty  to  a  railway 
corporation  or  city  for  purposes  of  business,  convenience,  or  comfort, 
and  the  exercise  of  the  highest  duty  of  sovereignty — the  preservation 
of  its  own  existence. 

In  Bloodgood  v.  Mohawk,  etc.,  Co.,  18  Wend.  (N.  Y.)  at  17,  31 
Am.  Dec.  313,  Chancellor  Walworth  held  that  the  "agents  of  the 
state  and  others"  could  not  enter  upon  or  occupy — 

"the  private  property  of  an  Individual,  except  in  cases  of  actual  necessity, 
which  will  not  admit  of  any  delay,  an  adequate  and  certain  remedy  must  be 
provided  whereby  the  owner  of  such  property  may  compel  the  payment  of  his 
damages,  or  compensation." 

But  the  learned  chancellor  also  said  that  "the  public  purse"  (18 
Wend.  p.  18,  31  Am.  Dec.  313)  might  justly  be*  considered  "an  ade- 
quate fund."  The  difference  between  a  taking  by  the  sovereign  for  it- 
self and  the  exercise  of  delegated  authority  by  some  subordinate  po- 
litical entity  or  private  corporation  is  well  considered  in  Smeaton  v. 
Martin,  57  Wis.  364,  15  N.  W.  403  (see,  also,  Walther  v.  Warner, 
25  Mo.  277,  and  Covington  Short-Route  Transfer  Ry.  Co.  v.  Piel, 
87  Ky.  267,  8  S.  W.  449) ;  while  the  supreme  exigencies  of  war  and 
the  legal  necessity  of  yielding  thereto  are  amply  commented  upon  by 
Clifford,  J.,  in  United  States  v.  Russell,  13  Wall,  at  627,  20  L.  Ed. 
474.    It  was  there  said  that  the — 

**taking  of  private  property  by  the  government,  when  the  emergency  of  the 
public  service  in  time  of  war  or  impending  public  danger  is  too  urgent  to 
admit  of  delay,  is  everywhere  regarded  as  justified ;  •  ♦  •  arid  it  is  equal- 
ly clear  that  the  taking  of  sadi  property  under  such  circumstances  creates 
an  obligation  on  the  part  of  the  government  to  reimburse  the  owner  to  the 
full  value  of  the  service." 

The  legislation  complained  of  by  this  plaintiff  was  passed  under  an 
"emergency  message"  from  the  Governor  of  New  York,  and  as  a 
measure  of  defense  at  a  time  concerning  the  dangers  of  which  com- 
ment would  be  superfluous. 

It  is  therefore  my  opinion  that  this  application  should  be  denied 
for  three  reasons : 

(1)  The  plaintiff's  demand  for  relief  is  based  upon  untrustworthy, 
if  not  incredible,  assertions  of  value  regarding  its  property.  Such 
statements  do  not  invite  the  exercise  of  discretionary  power. 
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(2)  Even  if  the  declared  and  proven  purpose  of  the  state  in  acquir- 
ing plaintiffs  property  was  not  public  defense  in  time  of  pressing 
danger,  the  statute  complained  of  does  pledge  the  credit  of  the  state 
and  the  public  purse  to  make  full  reparation  to  plaintiff.  This  is 
enough,  even  under  New  York  decisions  made  without  any  thought  of 
public  danger.    And 

(3)  The  state  has  acted  in  this  instance  under  a  power  only  called 
into  play  tmder  the  exigency  of  threatened  war.  Such  power  may  be 
exercised  without  a  contemporaneous  appropriation,  even  if  it  be  ad- 
mitted (as  it  is  not)  that  the  sovereign  need  ever  go  so  far, when  taking 
property  for  its  own  sovereign  use. 

For  these  reasons  I  cannot  agree  with  the  majority. 


In  re  LALLY. 
(District  Court,  N.  D.  New  York.    Ffebruary  5,  1919.) 

1.  Bankbuptcy   ^=»415(3) — Review    of   Action   of   Refebee — Findings  op 

Fact. 

The  findings  of  fact  of  a  special  master  or  of  a  referee  on  appUcatlon 
for  discharge  stand  in  substantially  the  same  position  before  the  court 
as  does  the  Terdict  of  a  Jury,  and  &t^  not  to  be  disturbed,  unless  unsup- 
ported by  the  evidence  or  against  the  weight  thereof. 

2.  Bankbuptcy  ^=»414(1)— Objections  to  Dischabqb — Bubdsn  of  P900F. 

A  banlcrupt,  who  has  conformed  to  the  requirements  of  the  statute,  is 
prima  facie  entitled  to  a  discharge,  and  the  burden  of  proof  rests  on  an 
objecting  creditor  to  establish  by  satisfactory  evidence  some  one  of  tlie 
designated  acts  which  will  defeat  his  right  thereto. 

3.  Bankbuptcy  ^=»414(3) — Objections  to  Dischabqe — Pboof. 

Proceedings  on  an  application  for  discharge  are  civil,  and  where  crimi- 
nal acts  are  alleged  to  defeat  the  discharge,  they  must  be  proved  by 
clear,  convincing,  and  satisfactory  evidence,  although  not  beyond  a  rea- 
sonable doubt 

In  Bankruptcy.  In  the  matter  of  William  P.  Lally,  bankrupt.  On 
motion  to  confirm  report  of  special  master  recommending  discharge. 
Confirmed. 

W.  H.  Weller,  of  Utica,  N.  Y.,  for  bankrupt. 
Sholes  &  Norton,  of  Utica,  N.  Y.,  for  creditors. 

RAY,  District  Judge.  It  is  claimed  by  the  objecting  creditors,  not 
only  that  the  bankrupt  has  concealed  assets  from  his  trustee  in  bank- 
ruptcy, but  that  he  made  a  false  oath  in  verifying  his  schedules.  These 
claims  are  based  on  the  alleged  ownership  by  the  bankrupt,  William 
P.  Lally,  of  the  products  of  the  farm  which  he  occupies,  owned  by  a 
Miss  Peck,  or  of  an  interest  therein,  and  of  certain  other  personal 
property  thereon.    The  facts  seem  to  be  these : 

The  bankrupt  is  married  and  has  two  small  children,  but  before  mar- 
riage, if  not  now,  was  what  is  termed  in  the  brief  of  Messrs.  Sholes 
&  Norton,  and  is  uncontradicted,  a  "ne'er-do-well,"  who  met  with 
considerable  success  in  that  Une  of  business,  and  all  that  he  succeeded 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  A  lodezes 
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in  accumulating  consisted,  and  still  consists,  of  a  few  judgments  and 
claims  against  himself  owned  by  others,  including  his  father,  which 
are  unpaid,  and  which  he  seeks  "to  get  rid  of"  in  bankruptcy  proceed- 
ings, finding  them  cumbersome  and  undesirable.  As  the  father  is  a 
man  of  some  considerable  means,  it  is  not  at  all  incredible  that  he 
desires  to  see  his  son  in  an  unshackled  condition ;  that  is,  freed  from 
all  connection  with  these  judgments  and  claims.  It  is  not  claimed  that 
prior  to  the  time  this  son  went  upon  the  Peck  farm,  which  he  now 
occupies,  he  had  accumulated  any  of  this  world's  goods,  except  some 
household  furniture  and  two  old  harnesses. 

His  father,  Thomas  Lally,  is  a  retired  farmer,  and  owns  a  farm  in 
Sangersfield,  N.  Y.,  on  which  one  of  his  sons  resides.  This  other  son, 
the  bankrupt,  had  removed  to  a  farm  in  Norwich,  Chenango  county,  N. 
Y.,  which  he  rented  or  worked  on  shares,  cind  where,  it  seems,  he 
was  meeting  with  the  same  success  he  had  achieved  before  marriage, 
when  he  ran  a  threshing  machine,  filled  silos,  and  engaged  in  "tend- 
ing bar*'  in  saloons  or  hotels.  He  had  boarded  with  his  father,  but 
omitted  to  pay  his  board.  The  father  had  also  guaranteed  payment  for 
a  pair  of  horses  purchased  by  this  son  on  credit,  and  which  guaranty 
he  had  to  make  good,  reimbursing  himself  by  selling  the  horses. 

Prior  to  the  begixming  of  the  farm-working  season  of  1916,  Mr. 
Lally,  the  father,  made  a  written  lease  with  Miss  Peck,  who  owned 
a  farm  in  the  vicinity  of  Waterville,  N.  Y.,  for  such  farm,  which  was  a 
•liop  and  dairy  farm,'*  and  this  contains  no  provision  or  suggestion  that 
William  P.  Lally,  the  bankrupt,  was  to  have  any  interest  in  the  farm 
or  its  products,  or  of  the  property  thereon.  It  was  understood,  how- 
ever, between  the  father  and  Miss  Peck  that  the  now  bankrupt  was 
to  go  on  and  at  least  occupy  the  farm,  if  not  work  it.  The  father,  as 
a  witness  before  the  special  master,  says  he  told  Miss  Peck : 

"William  is  the  one  who  is  going  to  take  charge  of  the  farm,  and  he  is 
going  to  supervise  the  work.  I  will  be  there  only  occasionally,  and  I  would 
suggest  that  you  turn  over  one-half  the  milk  checks  to  him  to  pay  the 
running  expenses  of  the  farm,  paying  the  hired  help  and  llTlng  expenses,  ex- 
penses required  to  carry  mi  the  farm." 

In  1916  there  were  two  or  three  hired  men  on  the  farm.  The  son, 
William  P.  Lally,  did  go  on  the  farm  with  his  family,  and  it  was 
worked  and  the  pay  for  the  milk  delivered  at  the  milk  station  and  for 
other  crops  and  products  sold,  except  the  hops,  went  first  to  Miss  Peck, 
who,  deducting  her  share,  paid  over  the  other  half  or  share  to  William 
P.  Lally,  the  now  bankrupt,  and  not  to  the  father,  the  lessee  of  the 
farm,  except  the  hop  money ;  that  is,  the  proceeds  of  the  hops  raised 
on  the  farm.  It  is  evident  from  the  evidence  that  tlie  son,  William  P. 
Lally,  did  have  ''the  living"  of  himself  and  family  from  the  proceeds 
of  the  farm,  and  there  is  no  evidence  of  any  contract  or  agreement  be- 
tween the  father  and  son  as  to  any  specific  sum  or  rate  of  wages  that 
was  to  be  paid,  or  that  the  interest  of  the  father  in  the  lease  was  ever 
assigned  to  me  son.  It  is  claimed  that,  from  all  the  circumstances 
and  what  was  done,  the  court  is  authorized  to  find  and  should  find, 
notwithstanding  the  report  of  the  special  master  adverse  to  the  con- 
tention, that  the  lease  in  the  name  of  the  father,  Thomas  Lally,  was 
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merely  a  cover,  put  in  his  name  to  keep  the  interest  of  William  P. 
Lally  in  the  products  and  proceeds  of  the  crops  of  the  farm  from  his 
creditors,  and  that  he  was  the  real  owner  and  lessee,  and  that  his 
time  and  labor  went  to  produce  them,  and  that  it  was  the  real  under- 
standing between  himself  and  his  father  that  they  were  to  be  and 
were  his  and  at  his  disposal  as  compensation  for  work  done  on  the 
farm  and  in  managing  it  and  boarding  the  hired  help.  On  the  other 
hand,  it  is  contended  that  the  father,  desiring  to  aid  this  improvident 
son  and  his  family,  and  aid  them  in  procuring  and  having  a  living,  took 
this  way  of  doing  it,  and  of  protecting  himself  and  the  son  from  a 
further  accumulation  of  debts  and  liabilities,  and  that  he  had  a  right 
so  to  do.  The  contention  is  that  this  son  was  to  have  the  living  of 
himself  and  family  from  the  proceeds  of  the  farm  as  he  went  along, 
and  nothing  more,  and  that  this  was  the  understanding,  and  that  he 
did  have  this,  and  that  he  at  no  time  owned  any  interest  in  the  stock 
or  implements  on  the  farm,  or  in  the  crops  or  products  thereof  or  of 
the  dairy.  The  special  master  has  arrived  at  this  latter  conclusion.  He 
had  the  advantage,  of  seeing  and  hearing  the  witnesses,  and  his  conclu- 
sions ought  not  to  be  lightly  disturbed  or  overruled.  The  attorney 
for  the  bankrupt  thus  describes  him : 

"William  P.  Lally,  the  bankrupt,  while  a  *good  worker,'  is  not  and  never 
will  be  capable  of  earning  his  own  living,  unaided.  He  has  never  succeeded  in 
any  business  which  he  has  undertaken,  whether  in  speculating  in  hay,  which 
enterprise  resulted  in  several  judgments  and  claims  against  hlm»  or  in 
running  a  thresher  and  silo  filler,  which  culminated  in  the  Norton  judg- 
ment. Such  being  the  case,  the  father,  Thomas  Lally,  put  him  on  this  farm 
as  his  superintendent,  under  his  own  immediate  direction,  however,  and  so 
placed  him  in  a  position  where  he  [WilUami]  could  obtain  his  own  living  and 
a  living  for  his  wife  and  two  small  children." 

[1,2]  It  goes  without  saying  that  a  court  in  bankruptcy  ought  to 
frown  on  and  discourage  any  scheme  or  arrangement  made  in  fraud 
of  creditors,  or  entered  into  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors,  or  entered  into  for  the  purpose  of  covering 
or  keeping  the  property  or  earnings,  exempt  from  levy  and  sale  on 
execution  or  legal  process,  from  creditors.  No  citation  of  authorities 
is  required  for  such  propositions  as  these.  In  this  case  it  was  in- 
cumbent on  the  objecting  creditor  to  show  by  a  fair  preponderance  of 
the  evidence,  either  an  agreement  or  contract  giving  the  son  an  in- 
terest in  these  farm  products  and  the  stock  on  the  farm,  one  or  both, 
or  facts  and  circumstances  from  which  it  would  be  the  duty  of  the 
court  to  find  such  an  agreement.  The  findings  of  fact  of  a  special 
master,  or  of  a  referee,  in  bankruptcy  matters,  stand  in  substantially 
the  same  position  before  the  court  as  does  the  verdict  of  a  jury.  They 
are  not  to  be  disturbed,  unless  unsupported  by  the  evidence  or  against 
the  weight  thereof.  Poff  v.  Adams  et  al.,  226  Fed.  187,  141  C.  C  A. 
185,  and  cases  there  cited.    The  court  says : 

"Creditors  opposing  a  discharge  have  the  burden  of  proving  by  satisfactory 
evidence  the  charges  against  the  bankrupt  of  transferring  or  concealing  his 
property  with  the  intent  to  hinder,  delay,  or  defraud  creditors;  bnt  the 
findings  of  fact  by  the  special  master  and  the  District  Court  will  not  be 
disturbed  by  this  court,  except  upon  the  clearest  conviction  that  the  flnd- 
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Inga  are  not  supported  by  the  evidence.  In  re  Hofftnan  0.  O.)  178  Fed.  286 ; 
In  re  Hatem  (D.  O.)  161  Ffed.  896;  In  re  Noyes  Bros.,  127  Fed.  286,  62  O.  C. 
A.  218;  In  re  Schulman,  177  Fed.  191,  1(ML  C.  O.  A.  361;  In  re  Buckingham  v. 
Estes.  128  Fed.  684,  63  O.  O.  A.  20;  Osborne  v.  Perkins,  112  Fed.  127,  50  C. 
O.  A.  158." 

In  Re  Braun,  239  Fed.  113,  152  C.  C.  A.  155,  it  was  held  that,  in 
view  of  presumption  of  honesty,  creditors  opposing  discharge  on 
ground  that  bankrupt  had  been  guilty  of  fraudulent  transfer  of  his 
property  have  burden  of  proof.  In  Re  Wix  (D.  C),  236  Fed.  262, 
affirmed  Sherwood  Shoe  Co.  v.  Wix,  240  Fed.  692,  153  C.  C.  A.  490, 
it  was  held  that  as  the  discharge  in  bankruptcy  is  a  great  privilege  and 
right  the  burden  rests  on  a  creditor  objecting  to  a  discharge  to  show 
that  the  bankrupt  is  not  entitled  thereto. 

While  the  burden  of  sustaining  objections  filed  to  the  discharge  of 
a  bankrupt  rests  upon  th^  objecting  creditor,  I  think  the  reason  for 
the  rule  rests  on  the  basis  that  it  is  an  independent  proceeding,  and 
that  when  the  bankrupt  comes  into  court  with  a  proper  certificate  of 
conformity,  showing  he  has  performed  all  the  acts  he  is  required  by 
the  bankruptcy  act  to  perform  as  preliminary  to  his  discharge,  the  in- 
dependent objections  of  creditors  raise  a  new  issue  which  they  must 
sustain  by  proof.  When  the  bankrupt  applies  for  his  discharge  and 
shows  conformity  by  the  proper  certificate,  he  is  entitled  thereto,  un- 
less it  appears  on  objections  sustained  by  evidence  that  he  has  in  some 
way  violated  the  provisions  of  section  14b  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c.  541,  30  Stat.  550  [Comp.  St.  §  9598]),  which  de- 
clares : 

"The  Judge  shall  hear  the  applicatiiMi  for  a  discharge  and  such  proofs  and 
pleas  as  may  be  made  In  opposition  thereto  by  the  trustee  or  other  parties 
In  interest,  at  such  time  as  will  give  the  trustee  or  parties  in  Interest  a  rea- 
sonable opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the  ap- 
plication and  disdiarge  the  applicant  unless  he  has  (1)  committed  an  offense 
punishable  by  imprisonment  as  herein  provided;  or  (2)  with  intent  to  con- 
ceal his  financial  condition,  destroyed,  concealed,  or  failed  to  keep  books  of 
account  or  records  from  which  such  condition  might  be  ascertained;  or  (3) 
obtained  money  or  property  on  credit  upon  a  materially  false  statement  in 
writing,  made  by  him  to  any  person  or  his  representative  for  the  purpose  of 
obtaining  credit  from  sudi  person;  or  (4)  at  any  time  subsequent  to  the 
first  day  of  the  four  months  immediately  preceding  the  filing  of  the  petition 
transferred^  removed,  destroyed,  or  concealed,  or  permitted  to  be  removed, 
destroyed,  or  concealed,  any  of  hJs  property,  with  intent  to  hinder,  delay,  or 
defrand  his  creditors;  or  (6)  in  voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years ;  or  (6)  in  the  course  of  the  proceedings 
In  bankruptcy  refused  to  obey  any  lawful  order  of,  or  to  answer  any  ma- 
terial question  approved  by,  the  court:  Provided,  that  a  trustee  shall  not 
Ibterpose  objections  to  a  bankrupt's  discharge  until  he  shall  be  authorized 
80  to  do  at  a  meeting  of  creditors  called  for  that  purpose." 

The  language  used  plainly  and  unequivocally  indicates  that  the  al- 
legations and  proofs  in  opposition  to  a  discharge  are  to  precede  any 
proofs  on  the  part  of  the  bankrupt,  and  expressly  states  that  the  bank- 
rupt is  to  be  discharged  "unless  he  had,"  etc.  It  is  very  clear  that  the 
commission  of  some  act  which  will  defeat  a  discharge  is  to  be  made 
to  appear  by  evidence. 
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In  re  Cooper,  230  Fed.  991,  145  C.  C.  A.  185  (2d  Circuit)  is  not  to 
the  contrary.  In  that  case  it  was  made  to  appear  that  the  bankrupt 
owned  certain  lots  at  one  time  prior  to  his  bankruptcy  (not  at  a  remote 
time).  He  had  not  included  such  property  in  his  schedules.  The  bank- 
rupt, on  application  for  discharge,  testified  he  had  sold  these  lots  prior 
to  his  bankruptcy.  There  was  no  other  witness  as  to  such  sale,  and 
there  was  no  corroborative  evidence  of  such  alleged  sale.  It  appear- 
ing positively  on  the  part  of  the  objecting  creditors  that  the  bankrupt 
owned  the  lots  shortly  before  bankruptcy,  it  was  held  by  Judge  Hand 
and  also  by  the  Circuit  Court  of  Appends  that  this  made  it  incumbent 
on  the  bankrupt  to  show  by  satisfactory  evidence  that  he  had  sold  such 
lots  before  bankruptcy.  This  was  not  a  holding  that  in  the  first  in- 
stance it  was  the  duty  of  the  bankrupt  to  prove  he  did  not  own  real 
estate,  or  the  lots  in  question  at  the  time  of  his  bankruptcy,  but  that 
the  objecting  creditors  having  shown  that  he  did  the  burden  then  fell 
upon  Uie  iMuikrupt  of  showing  he  had  disposed  of  them,  and  that  he 
had  failed  so  to  do. 

In  the  instant  case  the  objecting  creditor  was  under  the  necessity 
of  relying  on  the  testimony  of  the  father  of  the  bankrupt  and  that  of 
Miss  Peck,  mainly,  and  this  fact  is  given  due  weight. 

If  it  had  appeared  that  this  son,  the  now  bankrupt,  was,  or  ever 
had  been,  a  good  business  man,  one  who  had  been  successful,  even  in 
a  moderate  degree,  in  accumulating  property  in  business,  or  by  sav- 
ings from  his  labor,  the  case. would  be  different;  but,  as  seen,  it  is 
conceded  on  all  hands  that  he  was  such  a  person  as  would  not  be  ex- 
pected to  save,  or  accumulate  from  any  source,  and  in  the  absence  of 
evidence  that  he  did  it  does  not  follow  that  because  he  worked  the 
farm  he  owned  an  interest  in  the  stock  or  implements  on  or  products 
of  the  farm.  The  evidence  and  concessions  on  all  hands  show  a  very 
good  reason  why  the  father  would  not  have  been  a  party  to  the  crea- 
tion of  a  situation  which  would  give  the  son  an  ownership  in  any  of 
the  products  of  the  farm,  other  than  the  right  from  time  to  time  to 
supply  his  table  for  himself  and  family  and  purchase  necessary  cloth- 
ing. It  cannot  be  denied  that  the  father,  from  his  own  means  and  on 
his  own  credit,  had  the  right  to  support  this  improvident  son  and  his 
family  in  such  lawful  manner  as  he  saw  fit  to  adopt. 

I  fail  to  find  such  satisfactory  evidence  that  the  method  adopted  was 
to  cover  or  conceal  from  creditors  the  earnings  of  the  son,  now  bank- 
rupt, as  demands  a  refusal  to  confirm  the  report  of  the  special  master. 
We  may  suspect  that  such  was  the  purpose,  and  the  loose  methods 
pursued  give  some  basis  for  such  suspicion;  but,  at  the  same  time, 
fatherly  kindness  and  interest  in  the  son  and  grandchildren,  combined 
with  family  pride,  will  excuse  a  failure  to  exercise  that  strong  and 
direct  control  over  the  management  of  the  farm  and  business  methods* 
of  the  son  in  conducting  it  as  would  make  plain  to  the  world  the 
exact  relations  existing.  There  is  no  evidence  that  what  the  son  re- 
ceived from  time  to  time  by  way  of  housing  and  board  for  himself, 
wife,  and  children  was  inadequate  compensation  for  the  services  ren- 
dered   It  is  true  that  it  does  not  satisfactorily  appear  what  the  son 
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did  with  all  the  money  he  received ;  but  this  appears  to  have  been  due 
to  lax  txx^eeping,  or  no  bookkeeping,  rather  than  to  an  intent  to  con- 
ceal or  defraud.  The  father  seems  to  havo  kept  a  firm  hand  on  the 
proceeds  of  the  hops,  and  to  have  dealt  with  them  and  their  proceeds 
as  his  own.  This  fact  is  inconsistent  with  ownership  of  the  lease  and 
products  of  the  farm  by  the  son,  or  with  any  concession  by  the  father 
that  they  were  the  property  of  the  son. 

[3]  Under  subdivision  4  of  section  14  of  the  Bankruptcy  Act,  to 
defeat  his  discharge^  the  bankrupt,  at  some  time  "subsequent  to  the 
first  day  of  the  four  months  immediately  preceding  the  filing  of  the 
petition,"  must  have  transferred,  removed,  destroyed  or  concealed,  or 
permitted  to  be  removed,  destroyed  or  concealed  any  [some]  of  his 
property  with  intent  to  hinder,  delay  or  defraud  his  creditors,"  and  to 
constitute  an  offeqse  under  section  29b  which  will  bar  a  discharge,  so 
far  as  apphcable  in  this  case,  the  bankrupt  must  have  "knowingly  and 
fraudulently  concealed  while  a  bankrupt  *  *  *  from  his  trustee 
any  [some]  of  the  property  belonging  to  his  estate  in  bankruptcy,"  or 
"made  a  false  oath  *  *  *  in,  or  in  relation  to  any  [his]  proceed- 
ing in  bankruptcy."  It  has  been  several  times  decided  that  to  sustain 
either  of  these  charges  the  evidence  must  be  clear,  convincing  and  sat- 
isfactory. It  is  not  enough  that  strong  suspicion  is  created  by  the  tes- 
timony. The  inferences  should  be  such  as  to  carry  conviction,  not,  how- 
ever, beyond  a  reasonable  doubt,  but  such  as  to  satisfy  the  reasonable 
mind. 

The  question  of  discharge  is  a  civil  action  or  proceeding,  and  not  a 
criminal  case,  although  it  may  involve  a  criminal  act  or  acts,  and  in 
such  case  it  is  the  duty  of  the  court  or  jury  to  resolve  the  issues  of 
fact  according  to  a  reasonable  preponderance  of  the  evidence.  Unit- 
ed States  v.  Regan,  232  U.  S.  37,  47,  48,  34  Sup.  Ct.  213,  58  L.  Ed. 
494.  Here  the  evidence  is  such  as  to  be  consistent  with  honesty  of 
purpose  in  making  the  arrangement  testified  to  by  the  father  of  the 
now  bankrupt  between  himself  and  Miss  Peck,  and  that  such  arrange- 
ment was  made,  not  to  hinder,  delay,  or  defraud  creditors,  or  conceal 
any  property  of  the  son,  or  his  earnings,  but  to  assist  him  in  making 
and  having  an  honest  living  for  lumself  and  his  family.  See  cases 
cited  in  7  C.  J.  pp.  390,  391. 

The  case  is  not  one  where  the  court  would  be  justified  in  reversing 
or  disregarding  the  findings  and  conclusions  of  the  special  master,  and 
his  report  will  be  confirmed. 
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OABBON  STEEIi  CO.  ▼.  UEWEILLYN,  Internal  Keyenne  Collector. 

(District  Oonrt»  W.  D.  Pennsylvanicu    January  14,  1919.) 

No.  1957- 

Internal  Revenue  ^=»9 — "MwNmoN  MANurAcnTBEBfl** — ^Pebson  Subject  to 
Tax. 

A  steel  company,  contracting  to  deUver  howitzer  shells  to  a  foreign 
government,  which  manufactured  bars  from  which  shells  are  made  and 
turned  them  over  to  subcontractors  for  completion,  retaining  ownership, 
paying  subcontractors,  and  afterwards  delivering  shells  under  its  con- 
tracts, is  subject  to  tax  imposed  on  "munition  manufacturers*'  \yy  Act 
Sept.  8,  1916,  §  301  (Oomp.  St  |  6336%b),  upon  the  **entire  net  profits 
actually  received    •    •    •    from  the  sale"  of  the  shells  under  contract. 

At  Law.  Action  by  the  Carbon  Steel  Company  against  C.  G.  Lewel- 
lyn,  Collector  of  Internal  Revenue  for  the  Twenty-Third  District  of 
Pennsylvania.    Judgment  for  defendant. 

H.  V.  Blaxter,  of  Pittsburgh,  Pa.,  for  plaintiff. 

B.  B.  McGinnis,  Sp.  Asst.  U.  S.  Atty.,  of  Pittsburgh/  Pa.,  for  de- 
fendant. 

ORR,  IMstrict  Judge.  In  pursuance  of  a  stipulation  by  the  parties 
waiving  a  trial  by  jury,  this  case  came  on  to  be  tried  by  the  court  with- 
out a  jury. 

Plaintiff  claims  a  right  to  recover  from  the  defendant  the  sum  of 
$271,062.62,  which  the  plaintiff  charges  was  illegally  assessed  against 
it  and  illegally  exacted  from  it  as  a  munition  manufacturer's  tax  for 
the  period  ending  December  31,  1916.  The  plaintiff  paid  the  amount 
of  the  tax  under  protest,  and  thereupon  sought  relief  in  the  required 
manner  from  the  Commissioner  of  Internal  Revenue.  Relief  was  re- 
fused by  the  Commissioner  of  Internal  Revenue,  and  relief  must  be 
denied  by  this  court. 

Long  before  the  passage  of  the  act  which  first  provided  for  the 
collection  of  a  tax  from  the  manufacturers  of  munitions,  the  plaintiff 
procured  three  several  contracts  from  the  British  government  for  the 
delivery  to  the  authorized  representatives  of  said  government  at  New 
lYork  of  4%-inch  howitzer  shells.  The  first  contract  was  dated  Jan- 
uary 26,  1915,  the  second  September  29,  1915,  the  third  October  7, 
1915,  and  together  the  said  contracts  provided  for  the  delivery  of  548,- 
316  shells. 

For  the  purposes  of  this  case  the  said  contracts  may  be  considered 
to  be  similar  in  all  respects.  The  contracts  did  not  require  that  the 
steel  company  should  manufacture  the  shells  contracted  for.  They 
contemplated  that  some  portion  of  the  manufacturing  might  be  done 
by  the  steel  company  and  that  other  portions  might  be  done  by  sub- 
contractors. However,  the  steel  company  was  hound  to  deliver  the 
shells  to  said  government  when  they  were  completed,  and  said  govern- 
ment was  bound  to  pay  the  steel  compaily  the  price  fixed  in  the  con- 
tract. 

^=:»For  other  caBea  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indezea 
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The  work  necessary  to  complete  a  shell  in  accordance  with  said 
contract  is  as  follows : 

(1)  Obtaining  suitable  steel  in  bar  form. 

(2)  Cutting  or  breaking  said  steel  bars  to  proper  lengtb. 

(3)  Converting  said  cat  bars  or  slugs  into  a  hollow  shell  forging  by  means  ot 
a  hydraulic  press. 

(4)  Tlie  turning  of  said  shell  upon  a  lathe  to  exact  dimensions. 

(5)  Closing  in  one  end  of  said  forging  to  form  the  nose  of  the  shell. 

(6)  Prilling  out  the  base  of  said  shell  and  the  inserting  of  a  base  plate. 

(7)  Threading  of  the  nose  of  the  shell,  and  the  Insertion  of  the  nose  bushing, 
and  tiie  Insertion  in  said  nose  bushing  of  a  wooden  plug  to  protect  the  thread 
thereof. 

(8)  Cutting  a  groove  around  the  circumference  of  said  shell,  and  inserting 
therein  a  copper  driving  band,  and  turning  said  band  to  the  required  di- 
mensions. 

(9)  Varnishing,  greasing,  and  crating  the  completed  shell. 

The  plaintiff's  plant  was  not  equipped  and  did  not  have  facilities  for 
doing  any  of  said  work,  except  the  manufacture  of  steel  suitable  for 
said  shells  in  bar  form.  The  plaintiff  manufactured  suitable  steel  in 
its  plant  in  bar  form  in  what  is  known  as  mill  lengths.  That  was  the 
beginning  of  the  actual  work  necessary  to  fulfill  its  contracts  with 
the  British  government.  The  other  steps  in  the  manufacture  of  the 
completed  shells  were  taken  by  others.  The  steel  bars  in  mill  lengths 
were  sent  ]to  another  corporation,  which  partially  sawed,  cut,  or  in- 
dented the  same  at  points  representing  the  required  lengths  of  shell 
forgings,  and  thereafter  redelivered  the  same  to  the  plaintiff,  which 
then  separated  them  into  short  lengths,  which  are  known  in  the  trade 
as  slugs. 

The  plaintiff  then  shipped  the  said  cut  bars  or  slugs  to  the  Westing- 
house  Machine  Company,  another  corporation,  which  converted  the 
same,  by  forging,  into  hollow  shell  forgings  and  annealed  the  same, 
so  that  they  would  be  suitable  for  machine  work.  ^  Said  hollow  shell 
forgings  were  then  subjected  to  the  necessary  lathe  work  by  said  West- 
inghouse  Machine  G>mpany  and  by  the  Union  Switch  &  Signal  Com- 
pany; each  of  said  corporations  treating  approximately  equal  quan- 
tities. They  also  afterwards  closed  in  one  end  of  the  forging  to  form 
the  nose  of  the  shell,  and  drilled  out  the  base  of  the  shell,  and  in- 
serted a  base  plate,  and,  as  well,  also  performed  the  work  of  thread- 
ing the  nose  of  the  shell  and  inserting  the  nose  bushing,  and  in  said 
nose  bushing  inserting  the  wooden  plug  to  protect  the  thread.  They 
also  afterwards  performed  the  work  of  cutting  the  groove  around  the 
circumference  of  the  shell,  and  inserted  therein  a  copper  driving  band, 
and  turned  said  band  to  the  required  -dimensions.  They  also  per- 
formed the  work  of  varnishing,  greasing,  and  crating  the  completed 
shell. 

The  said  different  steps  were  taken  under  contracts  with  the  plain- 
tiff, which  furnished  said  subcontractors  with  the  varnish,  grease,  and 
cement  required,  and  which  also  furnished  the  wooden  plugs  to  pro- 
tect the  threads  in  the  nose  of  said  shells  (which  the  plaintiff  procured 
imder  a  contract  with  a  corporation  of  the  state  of  Maine),  fixing 
screws  (which  plaintiff  procured  from  a  corporation  of  Illinois,  under 
contract)  and  with  copper  tubing  (which  plaintiff  procured  from  a  cor- 
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poration  of  Pennsylvania,  under  contract),  which  copper  tubing  the 
Union  Switch  &  Signal  Company  cut  into  rings,  which  rings  were  in- 
serted by  the  company  last  named  and  the  Westinghouse  Machine  Com- 
pany in  appropriate  grooves  cut  in  the  shells  and  turned  to  the  required 
dimensions. 

The  said  Westinghouse  Machine  Company  and  said  Union  Switch 
&  Signal  Company  crated  the  said  shells  for  export  and  delivered  the 
same  to  the  plaintiff  at  said  company's  works  for  transportation  to 
New  York.  The  freight  upon  said  shipments  was  paid  by  the  plaintiff, 
who,  in  turn,  delivered  the  shells  to  the  British  government  in  New 
York  Harbor.  While  this  work  was  being  done  by  the  said  West- 
inghouse Machine  Company  and  the  Union  Switch  &  Signal  Company, 
the  British  government  maintained  inspectors  at  the  plants  of  said 
companies,  who  examined  the  shells  and  approved  those  properly  made 
in  accordance  with  the  specifications  in  the  contracts  between  the  Brit- 
ish government  and  the  plaintiff. 

None  of  the  corporations  who  performed  any  of  the  work  or  fur- 
nished any  of  the  materials  entering  into  the  completed  shells  after  the 
plaintiff  had  manufactured  the  steel  in  bar  form  were  in  any  manner 
connected  with,  or  controlled  by,  the  plaintiflF,  its  officers,  directors,  or 
stockholders,  nor  in  any  way  could  one  of  them  be  properly  called  a 
subsidiary  of  the  plaintiff. 

For  the  purpose  of  keeping  separate  the  profit  upon  said  shell  con- 
tracts, plaintiff  opened  a  separate  set  of  books,  upon  which  it  credited 
to  an  account  known  as  "Special  Contract  Account"  the  advance  pay- 
ments received  from  the  British  government  on  account  of  said  work, 
and  from  said  account  made  all  payments  to  subcontractors,  and  other 
payments  for  expenses  connected  with  said  work,  and  credited  to  said 
account  all  money  received  from  the  British  government,  and,  when 
said  contracts  were  completed,  transferred  to  its  general  books  the 
remaining  net  profit  in  said  account. 

As  a  result  of  this,  the  said  net  profit  did  not  show,  in  any  way,  upon 
the  general  books  of  plaintiff  until  the  profit  was  thus  finally  deter- 
mined. The  plaintiff  charged  to  said  special  contract  account  the  steel 
bars  in  mill  lengths  manufactured  by  it  at  market  prices,  in  the  same 
manner  as  if  plaintiff  had  purchased  said  steel  bars  in  mill  lengths  in 
the  open  market,  for  the  reason  that  such  work  was  not  part  of  plain- 
tiff's business.  This  entry  of  the  market  prices  was  for  the  purpose 
of  determining  the  net  profit  upon  the  shell  contracts.  Subsequently, 
when  making  its  return  under  protest,  under  the  law  providing  for 
munition  manufacturers'  tax^  the  plaintiff,  at  the  request  of  the  De- 
partment of  Internal  Revenue,  altered  the  charge  for  steel  bars  in 
mill  lengths,  so  as  to  reflect  the  same  in  its  return  at  cost  price,  in- 
stead of  market  price,  therefore  adding  to  the  amount  upon  which 
plaintiflF  was  taxed  the  profits  shown  on  plaintiflF's  general  lx)oks  upcm 
said  steel  bars  in  mill  lengths. 

Tbe  tax  upon  the  increased  profit  caused  by  diarglng  steel  bars  at 

cost  Instead  of  market  prices  amounted  to $  15,112JJ9 

The  tax  upon  the  balance  of  profit 255,960^ 

The  total  tax  paid  is 9271,062.02 
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This  was  paid  to  the  defendant  on  December  29,  1917. 

The  plaintiff  employed  none  of  its  capital  in  the  manufacture  of 
munitions^  but  it  employed  the  advance  payments  made  by  the  English 
government.  It  contracted  no  interest-bearing  debts  or  loans  to  meet 
the  needs  of  such  manufacture. 

The  gross  payments  from  tbe  British  government  cfxistitute  the 
gross  amount  of  income  received  by  it,  being  a  total  of... ..  .$8»544,337.51 

▲s  against  that  snm  the  plaintiff  diarged  the  cost 
of    raw   materials 1^1,316,626.28 

Tbe  running  expenses 717,457.21 

It  paid  to  the  other  corporations  for  work  done 
and  materials  furnished 4,341,753.06 

There  were  no  other  items  to  be  deducted  as  al- 
lowed  by  section  302  of  the  act  of  Congress,  be- 
cause the  plaintiff  paid  no  interest  or  taxes,  and 
sustained  no  loss  or  d^reciaticMi,  or  made  any 
apportionment  or  allowance  for  amortization,  eta 

The  sum  of  the  deductions 6,375,836.65 

The  total  net  profits  upon  which  the  tax  was  computed, 
therefore,    were ^2,168,500.96 

In  addition  to  the  foregoing  facts,  it  appears  that  the  Westinghouse 
Machine  Company  and  the  Union  Switch  &  Signal  Company,  and  per- 
haps others  who  did  work  or  furnished  material  under  the  contracts 
aforesaid,  were  assessed  for  a  munition  manufacturer's  tax  upon  the 
profits  made  by  thcftn  under  their  contracts  aforesaid  with  the  plain- 
tiff and  severally  paid  the  amounts  of  the  respective  assessments. 

Plaintiffs  methods  of  keeping  its  accounts,  or  of  performing  its 
obligations  under  the  contracts  with  the  British  government,  are  not  to 
be  deemed  as  evidence  of  any  intent  to  evade  its  liability  for  the  tax, 
because  such  methods  were  adopted  and  such  course  of  business  was 
begun  prior  to  the  passage  of  the  act  of  Congress. 

The  act  under  which  the  assessments  was  made  was  passed  Septem- 
ber 8,  1916,  and  is  entitled  "An  act  to  increase  the  revenue,  and  for 
other  purposes.*'  Act  Sept.  8,  1916,  c.  463,  39  Stat.  756-780  (Comp. 
St.  §§  6336a-6336i4a).  The  particular  parts  of  that  act  which  deter- 
mine plaintiff's  liability  upon  the  facts  found  are  set  forth  under  title 
III,  "Munition  Manufacturers'  Tax,"  and  are  as  follows : 

•'Sec.  301.  That  every  person  manufacturing  ♦  *  •  (c)  projectiles,  shells, 
or  torpedoes  of  any  kind,  •  •  •  shall  pay  for  each  taxable  year,  in  addi- 
tion to  the  income  tax,  •  •  •  an  excise  tax  of  12%  per  cent,  upon  the  en- 
tire net  profits  actually  received  or  accrued  for  said  year  from  the  sale  or  dis- 
position of  such  articles  manufactured  within  the  United  States:  Provided, 
however,  that  no  person  sliall  pay  such  tax  upon  net  profits  received  during 
the  year  1916  derived  from  the  sale  and  delivery  of  the  articles  enumerated  in 
this  section  under  contracts  executed  and  fully  performed  by  such  person 
prior  to  January  1, 1916." 

Section  302  specifies  the  deductions  to  be  allowed  severally  '*from  the  gross 
amount  received  or  accrued  for  the  taxable  year  from  the  sale  or  dispositJon 
of  such  articles  manufactured  within  the  United  Statea" 

**Sec.  ^7.  The  tax  may  be  assessed  on  any  person  for  the  time  being  owning 
or  carrying  on  the  business,  or  on  any  person  acting  as  agent  for  that  per- 
son in  carrying  on  the  business*  or  where  a  business  has  ceased,  on  the  per- 
son who  owned  or  carried  on  the  business,  or  acted  as  agent  in  carrying  on 
the  business  Immediately  before  the  time  at  which  the  business  ceased." 

Comp.  St  if  6836%b,  63d6%c,  6336%h. 
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If  the  excise  tax  provided  for  in  the  foregoing  sections  be  a  tax 
imposed  upon  manufacturers  of  munitions,  can  it  be  said  that  the 
plaintiff  escaped  liability  under  the  facts  found  in  this  case?  The 
plaintiff,  by  its  engagement  with  the  British  government,  undertook  to 
manufacture,  or  have  others  manufacture,  the  shells.  It  began  the 
manufacture  of  the  shells  to  the  extent  of  making  the  round  bars  in 
mill  leng^s.  The  steel  in  said  round  bars  was  the  plaintiff's  property, 
and  remained  the  plaintiff's  property  during  all  succeeding  processes, 
and  until  the  plaintiff  delivered  the  finished  product  to  the  British  gov- 
ernment. If  this  court  would  hold  that  the  plaintiff  ceased  to  be  a 
manufacturer  when  it  had  finished  the  manufacture  of  the  round  bars 
in  mill  lengths  out  of  which  the  shells  were  made,  although  it  retained 
title  thereto  during  the  processes  performed  by  others,  the  construction 
of  the  law  would  be  too  illiberal,  and  would  tend  to  defeat  what  plainly 
appears  to  he  the  purposes  of  Congress.  The  tax,  however,  is  not  upon 
the  manufacturer ;  it  is  upon  the  entire  net  profits  actually  received  or 
accrued  from  the  sale  or  disposition  of  such  articles. 

The  liability  for  the  tax  is  not  expressly  limited  to  the  person  man* 
ufacturing  the  munitions.  It  may  be  assessed  on  any  person  for  the 
time  being  owning  or  carrying  on  a  business,  or  on  any  person  acting 
as  agent  for  sucl^  a  one.  In  the  present  case,  the  business  was  carried 
on  b^  the  Carbon  Steel  Company.  In  fact,  the  entire  business  of  fur- 
nishing the  shells  to  the  British  government,  in  pursuance  of  the  sev- 
eral contracts,  \yas  carried  on  by  the  plaintiff.  The  making  of  the 
round  bars  was  continuing  long  after  the  first  slugs  were  delivered  to 
the  other  corporations.  The  clerk  (or  clerks)  of  the  plaintiff  was  sta- 
tioned at  the  works  of  the  Westinghouse  Machine  Company  and  the 
Union  Switch  &  Signal  Company  for  the  purpose  of  checking  up  the 
work  as  it  progressed.  The  case  is  not  made  any  different  because 
those  companies  paid  the  assessment  upon  their  profits  for  making  parts 
of  the  shells.  The  plaintiff  was  not  charged  in  the  assessment  against 
it  with  any  of  the  profits  made  by  its  subcontractors.  The  tax  paid 
by  it  was  a  tax  assessed  upon  its  profits  only.  In  every  aspect  of  the 
case,  the  plaintiff  appears  to  have  been  liable  to  the  payment  of  the  tax. 

Therefore  the  plaintiff  is  not  entitled  to  recover,  and  judgment  will 
be  entered  in  favor  of  the  defendant. 
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STATE  OF  GBOBGIA  et  al.  v.  SOUTHERN  RY.  CX). 
(District  Court,  N.  D.  Georgia.    December  5,  1918.) 

%  iBXMOYAL    OF    CAXJSBS    ^S9l8 — JlTBISDICTION    OF    FSDERAI.    Ck)UBT — IMPAIB- 
MB1!7T  OF  ObUQATION  QF  CONTRACT. 

Actions  against  defendant,  which  used  part  of  the  right  of  way  of  the 
Western  &  Atlantic  Railroad,  a  road  owned  by  the  state  of  Georgia, 
wliich  were  brought  by  the  state  and  by  the  lessee  of  the  railroad  under 
authority  of  the  Western  &  Atlantic  Railroad  Conunission,  pursuant  to 
Act  Ga.  Aug.  4,  1910  (Acts  1916,  p.  146)  |  5a,  held  actions  merely  to  de- 
termine the  rights  of  defendant  in  the  property  under  the  various  acts 
of  the  state  Legislature,  and  not  to  be  removed  to  the  federal  court  ou 
the  ground  of  impairm^t  of  contract  obligations  or  deprivation  of  prop- 
erty without  due  process  of  law. 
2.  Removal  of  Causes  ^=s>48 — Sepababub  Contbovebst. 

Where,  under  the  authority  of  the  Western  &  Atlantic  Railroad  Com- 
mission, separate  actions  were  begun  in  the  name  of  the  state  of  Georgia 
and  tiie  lessee  of  the  Georgia-owned  railroad,  wherein  it  was  asserted 
that  the  defendant  had  encroached  upon  the  property,  held  that,  though 
the  lesse  was  a  foreign  corporation,  there  was  no  separable  controversy 
between  it  and  defendant,  which  could  be  removed  to  the  federal  court, 
for  the  rights  of  the  lessee  depended  on  the  state,  and  the  same  evidence 
would  have  to  be  adduced  in  either  case. 

8.  Removal  of'  Causes  ^=»11 — Cases  Which  can  be  Removed. 

No  suit  which  could  not  have  been  originally  brought  in  the  federal 
court  can  be  removed  from  a  state  court 

4.  Removal  of  Causes  ^=»102 — Cases  Which  can  be  Removed. 

Where  It  was  doubtful,  under  Act  Ga.  Aug.  4,  1916  (Acts  1916,  p.  146» 
f  5a,  whether  the  state  of  Georgia,  which  sued  defendant,  asserting  it 
had  encroached  on  a  state-owned  railroad,  could  be  considered  an  unnec- 
essary party  to  removed  cause,  and  the  lessee  of  the  railroad,  which  had 
also  sued,  be  considered  the  sole  party,  so  that  the  federal  District  Court 
for  Georgia  might  have  taken  Jurisdiction  under  Judicial  Code,  i  57  ((3omp. 
St.  f  1039),  as  having  jurisdiction  of  the  property,  the  court  will  remand 
the  cause  to  the  state  court 

At  Law.  Separate  actions  by  the  State  of  Georgia  and  by  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company  against  the 
Southern  Railway  Company  were  removed  from  the  state  to  the  fed- 
eral court.    On  motion  to  remand.    Motions  granted. 

William  A.  Wimbish,  of  Atlanta,  Ga.,  for  plaintiffs. 
McDaniel  &  Black,  of  Atlanta,  Ga.,  for  defendant. 

• 

NEWMAN,  District  Judge.  There  were  two  distinct  actions  in- 
stituted by  the  above  complainants  against  the  defendant,  the  South- 
em  Railway  Company,  one  in  the  superior  court  of  Fulton  county, 
Ga.,  and  the  other  in  the  superior  court  of  Whitfield  county,  Ga.,  un- 
der authority  of  the  Western  &  Atlantic  Railroad  Commission,  seek- 
ing analogous  relief  in  said  two  counties,  and  each  was  removed  to 
the  United  States  District  Court  for  the  Northern  District  of  Geor- 
gia, and  they  are  now  heard  together  on  motions  to  remand. 

In  each  of  these  actions  it  is  alleged:  That  the  state  of  Georgia 
is  the  sole  and  exclusive  owner  of  the  Western  &  Atlantic  Railroad, 

^=9For  otber  cases  see  same  topic  ft  KBY-NtJMBER  in  all  Key-Numbered  Dlgeeta  6  Indexes 
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together  with  its  rights  of  way  and  properties,  extending  from  the 
city  of  Atlanta,  in  the  state  of  Geoiigia,  to  the  city  of  Chattanooga,  in 
the  state  of  Tennessee,  and  extending  through  the  said  counties  of 
Fulton  and  Whitfield,  in  the  state  of  Georgia.  That  the  Western  & 
Atlantic  Railroad  was  constructed  as  a  great  public  work  by  the  state 
of  Georgia,  solely  out  of  public  funds,  and  that  all  of  the  property  ap- 
pertaining to  said  railroad,  including  its  right  of  way  and  terminals, 
is  exclusively  owned  by  the  state  of  Georgia,  directly  and  immediately, 
in  its  sovereign  or  governmental  capacity.  That  the  said  railroad  has 
never  been  incorporated,  nor  has  it  any  capital  stock,  nor  does  it 
constitute  a  legal  entity,  being  public  property,  and  the  income  de- 
rived therefrom  constituting  a  part  of  the  public  funds,  and,  under 
the  laws  of  the  state,  devoted  to  public  uses.  That  the  Nashville, 
Chattanooga  &  St.  Louis  Railway,  a  corporation  of  the  state  of  Ten- 
nessee, operates  the  said  Western  &  Atlantic  Railroad  under  a  lease 
from  the  state  of  Georgia,  under  the  corporate  name  of  the  West- 
ern &  Atlantic  Railroad  Company,  which  said  lease  came  into  exist- 
ence in  the  following  manner : 

The  said  Western  &  Atlantic  Railroad  was,  for  a  number  of  years, 
operated  directly  by  the  state,  through  its  legislative  and  executive 
departments;  that  is,  until  the  27th  day  of  December  1870,  when  it 
was  leased  to  and  operated  by  a  private  corporation  known  as  the 
Western  &  Atlantic  Railroad  Company,  for  a  term  of  20  years,  pur- 
suant to  an  act  of  the  General  Assembly  approved  October  25,  1870 
(Acts  1870,  p.  423).  Upon  the  expiration  of  this  lease,  on  December 
27,  1890,  the  said  railroad  was  leased  to  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  for  a  term  of  29  years,  the  lessee  becoming  a 
corporation  of  the  state  of  Georgia  under  the  name  and  style  of  West- 
em  &  Atlantic  Railroad  Company,  pursuant  to  an  act  of  the  General 
Assembly  approved  November  12,  1889  (Acts  1889,  p.  362),  which 
lease  is  still  current  and  will  not  expire  until  the  27th  day  of  Decem- 
ber, 1919. 

In  the  case  of  the  Fulton  county  action  it  is  alleeed  that  the  South- 
em  Railway  Company  is  occupying  and  using,  for  the  operation  of 
its  trains  and  the  conduct  of  its  business,  a  considerable  portion  of 
the  right  of  way  of  the  said  Western  &  Atlantic  Railroad  in  and  near 
the  city. of  Atlanta,  in  the  county  of  Fulton,  which  is  then  more  spe- 
cifically described,  and  that  said  defendant  claims  a  right  or  license 
to  use  and  occupy* said  portion  of  said  right  of  way  by  virtue  of  cer- 
tain acts  of  the  General  Assembly  of  Georgia,  to  wit:  Act  approved 
December  20,  1860  (Acts  1860,  p.  193),  and  act  approved  December  11, 
1866  (Acts  1866,  p.  127),  authorizing  the  Governor  to  grant  to  the  Geor- 
gia Westem  Railroad  Company  the  right  to  build  its  railroad  upon  the 
right  of  way  of  the  Western  &  Atlantic  Railroad  for  the  distance,  at 
the  location,  and  under  the  conditions  named  therein,  and  act  approv- 
ed August  23,  1872  (Acts  1872,  p.  337),  authorizing  the  said  Georgia 
Western  Railroad  Company  to  constmct  its  line  on  the  right  of  way 
of  the  Western  &  Atlantic  Railroad  under  certain  conditions  named 
therein,  and  also  act  approved  February  27,  1877  (Acts  1877,  p.  236), 
incorporating  the  Georgia  Pacific  Railroad  Company,  which  became 
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the  legal  successor  of  the  Georgia  Western  Railroad  Company,  and 
providing  that  such  legal  successor  should  possess  all  the  rights,  pow- 
ers, immunities,  and  franchises  possessed  by  the  Georgia  Western  Rail- 
road Company.  The  defendant,  the  Southern  Railway  Company,  hav- 
ing become  the  purchaser,  at  judicial  sale,  of  the  properties  and  assets 
of  the  said  Georgia  Pacific  Railroad  Company,  claims  to  have  suc- 
ceeded to  and  become  invested  with  all  the  rights  and  privileges  con- 
ferred upon  and  enjoyed  by  the  said  Georgia  Pacific  Railroad  Com- 
pany, including  the  use  of  the  right  of  way  of  the  Western  &  Atlantic 
Railroad  in  controversv  here. 

It  is  further  alleged  that  under  date  of  August  6,  1881,  the  then 
Governor  of  the  state  of  Georgia,  acting  upon  a  petition  of  the  Georgia 
Pacific  Railroad  Company,  made  and  entered  an  executive  order 
granting  to  said  company  the  privilege  of  building  its  road  on  the 
right  of  way  of  the  Western  &  Atlantic  Railroad  for  a  distance  not 
exceeding  four  miles,  from  the  depot  in  Atlanta,  and  upon  conditions 
named  therein;  that  under  claim  of  authority  granted  by  said  exec- 
utive order  the  said  Georgia  Pacific  Railroad  Company  proceeded  to 
lay  its  tracks  upon,  and  to  use  and  occupy,  a  portion  of  tiie  said  right 
of  way  of  the  Western  &  Atlantic  Railroad  in,  and  for  some  distance 
beyond,  the  city  of  Atlanta,  and  thereafter  continued  the  use  of  said 
right  of  way  for  the  operation  of  its  trains,  and  subsequently  also  or 
the  operation  of  the  trains  of  the  East  Tennessee,  Virginia  &  Geor- 
gia Railroad  Company. 

It  is  then  alleged  that  the  said  use  and  occupation  did  not  conform 
with  the  requirements  and  limitations  of  said  executive  order,  nor 
was  it  authorized  by  the  acts  referred  to,  pursuant  to  which  said  order 
purports  to  have  been  made,  for  reasons  then  specifically  set  out; 
that  the  Georgia  Pacific  Railroad  Company  never  acquired"  any  law- 
ful right  to  use  or  occupy  said  right  of  way  of  the  Western  &  Atlantic 
Railroad,  and  its  use  thereof  was  permissive  only,  and  by  sufferance 
of  the  state  and  its  lessee. 

Further  it  is  alleged:  That,  under  the  Constitution  and  laws  of 
Georgia,  the  Legislature  was  forbidden  to  authorize,  and  the  Gover- 
nor was  incompetent  to  grant,  any  portion  of  the  right  of  way  of  the 
Western  &  Atlantic  Railroad,  or  to  create  a  permanent  and  exclusive 
easement  therein,  to  any  person  or  corporation,  without  such  valuable 
consideration  therefor  as  could  and  should  be  applied  to  the  reduction 
of  the  bonded  debt  of  the  state,  or  to  dispose  of  any  of  the  property 
or  property  rights  of  the  state  as  a  donation  or  gratuity,  or  without 
such  valuable  consideration  therefor  as  would  support  a  grant,  and 
that  such  consideration  was  never  paid  by  the  Georgia  Pacific  Rail- 
road Company  or  received  by  the  state.  That  at  the  time  of  the  ac- 
quisition of  the  properties  of  the  Georgia  Pacific  Railroad  Company 
by  the  Southern  Railway  Company  at  judicial  sale,  on  August  18, 
1894,  the  defendant,  the  Southern  Railway  Company,  had  notice  that 
the  Georgia  Pacific  Railroad  Company  had  no  legal  right  to  the  use 
and  occupancy  of  that  portion  of  the  right  of  way  of  the  Western  & 
Atlantic  Railroad  now  in  question,  for  that  the  said  railroad  company 
had  never  complied  with  the  terms  of  the  several  acts  and  resolutions 
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of  the  General  Assembly  in  that  behalf,  or  of  the  executive  order 
passed  in  pursuance  thereof.  That  therefore  the  Southern  Railway 
Company  did  not,  by  reason  of  its  purchase  at  judicial  sale,  acquire  or 
become  vested  with  any  license  or  privilege  that  the  said  Georgia 
Pacific  Railroad  Company  may  have  enjoyed,  to  the  use  or  enjoyment 
of  any  portion  of  the  right  of  way  of  the  Western  &  Atlantic  Rail- 
road. That  should  said  acts  of  the  Legislature  and  the  said  executive 
order  be  construed  as  authorizing  a  qualified  use  of  said  right  of  way 
by  the  Georgia  Pacific  Railroad  Company,,  such  use  was  permissive 
only,  and  constituted  nothing  more  than  a  license  to  be  enjoyed  at 
the  will  of  the  state  upon  the  conditions  expressed,  and  that  such  au- 
thority, if  it  existed,  was  in  the  nature  of  a  special  privilege  not  au- 
thorized by  law  to  be  granted  to  each  and  all  railroads  alike,  and  as 
such  did  not  pass  to  the  purchaser. 

It  is  further  shown  that  the  continued  use  and  occupancy  by  the 
Southern  Railway  Company  of  said  right  of  way  of  the  Western  & 
Atlantic  Railroad  is  in  derogation  of  the  state's  right  and  title  thereto, 
and  operates  to  exclude  the  state  and  its  lessee  from  the  use  and  en- 
joyment thereof,  that  such  use  and  occupation,  being  without  warraht 
in  law,  constituted  a  continuing  trespass,  and  a  constantly  recurring 
grievance,  occasioning  irreparable  injury  incapable  of  pecuniary  es- 
timation. 

It  is  further  alleged  that  by  an  act  approved  November  30,  1915 
(Acts  1915  [Extra  Sess.]  p.  119),  the  Western  &  Atlantic  Railroad 
Commission  was  created  for  the  purpose  and  with  the  powers  and  du- 
ties therein  expressed  and  by  an  amendment  thereto,  approved  Au- 
gust 4,  1916,  was  given  full  power  and  authority  in  its  discretion,  to 
deal  with  and  dispose  of  any  and  all  encroachments  upon,  and  use  and 
occupancies  of,  any  part  of  the  right  of  way  and  properties  of  the 
Western  &  Atlantic  Railroad,  and  to  take  such  action  as  might  be 
deemed  proper  and  expedient,  and  to  institute  and  prosecute,  in  the 
name  and  behalf  of  the  state  of  Georgia,  such  suits  or  other  legal  pro- 
ceedings as  might  be  deemed  appropriate  in  protection  of  the  state's 
interests  or  the  assertion  of  the  state's  title,  in  pursuance  of  which 
authority  these  proceedings  were  instituted. 

In  the  action  instituted  in  Whitfield  county  it  is  alleged  (mi  infor- 
mation and  belief  that  the  Southern  Railway  Company  claims  some 
right  or  license  to  the  use  of  a  certain  portion  of  the  right  of  way  of 
the  Western  &  Atlantic  Railroad  in  said  county  by  reason  of  the 
following  facts: 

That  at  the  time  of  the  lease  to  the  Nashville,  Chattanooga  &  St. 
Louis  Railway,  above  referred  to,  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company,  a  foreign  corporation,  was  using  and  oc- 
cupying a  portion  of  the  right  of  way  of  the  said  Western  &  Atlantic 
Railroad  in  and  for  a  distance  of  about  seven  miles  south  of  the  city 
of  Dalton,  in  said  county,  that  such  use  and  occupation  was  main- 
tained by  said  railway  company  until  the  8th  day  of  July,  1894,  when 
all  its  assets  and  properties  were  sold,  pursuant  to  judicial  decree, 
and  purchased  by  and  in  behalf  of  the  Southern  Railway  Company, 
since  which  time  said  Southern  Railway  Company  has  used  and  oc- 
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cupied  said  portion  of  the  right  of  way  of  the  Western  &  Atlantic 
Railroad,  which  is  then  more  specifically  described.  That  this  right 
or  license  is  claimed  pursuant  to  an  act  approved  December  14, 
1859  (Acts  1859,  p.  313),  authorizing  the  Governor  to  grant  to  the 
Dalton  &  Gadsden  Railroad  Company  (a  Georgia  corporation)  the 
right  to  construct  its  railroad  for  a  short  distance  upon  the  right  of 
way  of  the  Western  &  Atlantic  Railroad,  provided  the  said  Dalton 
&  Gadsden  Railroad  Company  should  grant  a  similar  privilege  to  the 
Western  &  Atlantic  Railroad,  and  provided,  further,  that  such  grant 
be  not,  in  the  opinion  of  the  Governor,  incompatible  with  the  public 
interests,  which  right  or  license  was  subsequently  acquired  by  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company,  and  thus  passed 
to  the  Southern  Railway  Company. 

It  is  then  alleged :  That  no  record  or  memorandum  can  be  found 
indicating  that  tiie  Dalton  &  Gadsden  Railroad  Company,  or  either 
of  its  successors,  ever  applied  to  the  Governor  for  the  grant  of  any 
right  or  privilege  pursuant  to  said  act,  that  no  order  or  other  authority 
granting  any  such  privilege  was  ever  made  or  given  by  the  Governor, 
nor  has  any  similar  privilege  ever  been  granted  to  the  Western  &  At- 
lantic Railroad  by  said  Dalton  &  Gadsden  Railroad  Companyi  or  any  or 
cither  of  its  successors.  That  therefore  the  occupation  of  said  right  ' 
of  way  by  said  Southern  Railway  Company  is  not  referable  to  nor 
authorized  by  said  act,  but  has  been  and  is  being  maintained  by  said 
Southern  Railway  Company  without  authority  of  law  therefor,  and 
without  the  consent  of  the  state  of  Georgia  or  its  said  lessee.  That 
it  operates  to  exclude  the  state  and  its  lessee  from  the  use  and  enjoy- 
ment thereof,  constituting  a  continuing  trespass  and  a  constantly 
recur  ring,  grievance,  occasioning  irreparable  injury,  incapable  of  pe- 
cuniary estimation. 

This  petition  then  alleges  the  creation  of  the  Western  &  Atlantic 
Railroad  Commission,  with  the  authority  vested  therein,  as  stated 
above  in  connection  with  the  Fulton  county  suit. 

These  suits  have  been  removed  from  the  superior  courts  of  the 
counties  in  which  they  were  brought,  respectively,  to  the  United  States 
District  Court  on  the  ground  of  diversity  of  citizenship  and  the  ex- 
istence of  a  separable  controversy  between  the  Nashville,  Chattanooga 
&  St.  Louis  Railway,  one  of  the  plaintiffs,  and  the  Southern  Railway 
Company,  the  former  being  a  citizen  of  the  state  of  Tennessee,  and  the 
latter  a  citizen  of  the  state  of  Virginia,  except  that  it  is  asserted  in  the 
petition  that  under  the  leasing  act,  by  which  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  obtained  its  rights  to  the  railroad,  it  was 
provided  that  it  should  become  a  corporation  of  the  state  of  Georgia 
under  the  name  of  the  Western  &  Atlantic  Railroad  Company,  there- 
fore the  situation  was  such  that,  at  the  time  of  the  removal,  it  was  a 
citizen  of  the  state  of  Georgia  under  that  act.  It  is  then  alleged  in 
the  petition  for  removal  that  the  District  Court  of  the  United  States 
for  the  Northen  District  of  Georgia  would  have  jurisdiction  of  the 
causes,  for  the  reason  that  they  are  brought  to  enforce  legal  or  equi- 
table liens  upon  or  claims  to,  or  to  remove  incumbrances  or  liens  or 
clouds  upon  the  title  of  real  property  lying  in  the  state  of  Georgia 
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and  in  the  Northern  district  thereof.  A  separable  controversy,  it  is 
claimed,  exists — 

''because  the  i>etltion  filed  by  the  plaintiff  sets  out  no  cause  of  action,  legal 
or  equitable,  in  favor  of  the  state  of  Georgia ;  it  clearly  appearing  from  the 
face  of  the  petition  filed  Jointly  by  the  state  of  Georgia  and  the  NashylUe, 
Chattanooga  <&  St  liouis  Railway  Company,  In  connection  with  the  exhibits 
thereto  and  the  laws  of  Georgia,  of  which  judicial  cognizance  will  be  taken, 
that  the  state  of  Georgia  has  no  right  of  possession  to  the  rights  of  way,  lands, 
and  other  appurtenances  which  have  been  made  the  subject  of  the  controversy, 
but,  on  the  contrary,  it  clearly  appears  that  the  Nashville,  Chattanooga  &  St 
Louis  Railway,  as  lessee  of  the  state,  is  entitled  to  the  sole  and  exclnsive 
possession  of  the  properties  Involved,  if  it  should  be  found  that  your  petltlonei 
is  In  wrongful  possession  and  occupancy  thereof. 

"(b)  Yonr  petitioner  further  shows  that  there  exists  a  separable  cootro 
versy  between  it  and  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Com- 
pany, wholly  determinable  between  the  two,  and  whicix  can  be  fully  deter- 
mined without  the  presence  of  the  state  of  Georgia  as  a  party  to  the  cause, 
for  the  further  reason  that,  even  if  It  should  be  considered  that  the  posses- 
sion and  occupancy  of  the  premises  involved  constitutes  an  injury  to  the 
freehold,  the  right,  remedy,  and  redress  which  the  state  of  Georgia  would 
have  in  the  controversy  incident  upon  such  injury  to  the  freehold  would  be 
entirely  different  and  separable  from  the  right  which  the  NashviUe,  ChaUa- 
nooga  &  St.  Louis  Railway  may  assert  by  reason  of  the  deprivation  of  its 
possession  of  the  premises  in  dispute ;  the  controversy  which  the  state  mi^t 
urge  being  separable  from  that  which  the  Nashville,  Chattanooga  &  St 
Louis  Railway  ifdght  be  entitled  to  prosecute,  there  existing  in  the  two  no 
Joint  controversy  or  right  of  action." 

Setting  out  that  it  had  given  bond,  as  required  by  law,  the  petition 
of  the  Southern  Railway  Company  then  shows,  that  its  appearance 
through  its  attorneys  to  remove  this  suit  is  a  special  appearance,  and 
does  not  waive  objections  to  the  jurisdiction  of  the  court  j  it  being 
solely  for  the  purpose  of  removal  of  the  case  from  the  state  court  to  the 
United  States  court  for  the  Northern  district  of  Georgia. 

After  the  removal  of  the  case  to  this  court,  the  removal  papers  hav- 
ing been  filed  on  July  26,  1918,  the  Southern  Railway  Company,  on 
October  12,  1918,  amended  its  petition  for  removal,  or  attempted  to 
do  so,  in  the  following  way : 

"Your  petitioner  further  shows  that  said  cause  involves  a  controverqy  be- 
tween it  and  the  state  of  Georgia  of  the  value  of  more  than  $3,000,  exclusive 
of  interest  and  costs,  which  arises  under  the  Constitution  and  laws  of  the 
United  States,  for  that  it  is  apparent  upon  the  face  of  plaintiff's  petition 
that  there  arises  between  petitioner  and  the  state  of  Georgia  controversies  as  to 
whether  the  action  of  the  Western  ft  Atlantic  Railroad  Comml88i<xi  in  pur- 
suance of  the  act  of  the  General  Assembly  of  Georgia  approved  Novemb^ 
30,  1015,  as  amended  August  4,  1916,  in  instituting  this  suit,  and  as  to 
whether  the  acts  of  the  Legislature  in  question  themselves  impair  the  obliga- 
tion of  the  contract  between  the  state  of  Georgia  and  the  predecessors  oi  peti- 
tioner which  arose  under  the  act  of  the  General  Assembly  api»rayed  December 
14,  1859  (which  acts  are  set  up  and  referred  to  in  the  equitable  petition  llled 
by  plaintiffs),  contrary  to  that  provision  of  article  1,  section  10,  paragraph  1, 
of  the  Constitution  of  the  United  States,  which,  among  other  Ihnltatlons  on 
the  powers  of  the  Individual  states,  forbids  that  a  state  shall  pass  a  law 
impairing  the  obligation  of  contracts. 

**Aiid  petitioner  further  shows  that  there  is  necessarily  involved  in  the  con- 
troversy the  question  as  to  whether  the  act  of  the  General  Assembly  of  Georgia 
approved  December  14,  1859,  together  with  the  action  of  the  Western  &  At- 
lantic Railroad  Commission  in  proceeding  against  it,  will  deprive  it  of  Its 
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property  without  due  process  of  law,  contrary  to  the  Fourteentii  Amendm^it 
to  the  OonstltutlCHi  of  the  United  States." 

There  is  a  motion  to  remand  both  cases,  and  the  matter  is  now  be- 
fore the  court  on  this  motion.  Argument  has  been  had,  and  I  have 
had  the  matter  under  advisement  for  some  days. 

Perhaps  the  first  question  for  consideration  is  the  amendment  to 
the  petition  to  remove,  proposed  by  the  Southern  Raihvay  Company. 
Assuming  that  the  defendant  has  the  right  to  amend  its  petition,  as 
claimed  by  it,  setting  up  the  federal  question  for  removal  to  this  court, 
which  is  not  conceded,  let  us  see  if  any  federal  question  is  involved 
on  the  record  made  in  this  case. 

[1]  It  is  a  suit  brought  by  the  state,  under  authority  and  by  the 
direction  of  the  Western  &  Atlantic  Railroad  Commission,  as  shown  in 
the  plaintiflEs'  petition,  and  the  lessee  company,  and  they  assert  the 
right  to  the  possession  and  occupancy  of  certain  parts  of  the  right  of 
way  of  the  Western  &  Atlantic  Railroad,  of  which  the  Southern  Rail- 
way Company  now  has  some  occupancy  and  use,  and  this,  it  is  claimed, 
it  is  not  authorized  to  have  under  the  various  acts  of  the  L^slature  of 
Georgia,  which  are  set  out,  and  the  facts  stated  in  connection  there- 
with. They  do  not  seek  to  annul  any  contract  which  was  made  be- 
tween the  state  of  Georgia  and  the  Southern  Railway  Company,  or 
the  Southern  Railway  Company's  predecessors  an  right,  but  simply 
ask  to  have  the  rights  of  the  parties  determined  and  settled  in  this 
suit.  As  I  understand  the  pleadings,  the  court  is  simply  asked  to  con- 
strue the  legislation  of  the  state  on  the  subject,  and  what  has  been  done 
by  the  parties,  and  determine  whether  the  Southern  Railway  Company 
has  acquired  the  right  to  the  use  of  the  property  named.  The  case  in 
the  superior  court  of  Pulton  county  also  asks  the  court  to  construe 
some  executive  orders  purporting  to  have  been  passed  in  pursuance  of 
certain  acts  referred  to.  There  is  nothing,  so  far  as  I  can  see,  that 
looks  to  an  impairment  of  the  obligation  of  the  contract,  or  to  depriv- 
ing the  defendant  of  its  rights  without  due  process  of  law. 

The  act  of  the  Legislature  of  Georgia  of  August  4,  1916  (Acts  1916, 
p.  146),  under  which  these  suits  are  brought,  granting  powers  to  the 
Western  &  Atlantic  Railroad  Commission,  provides,  by  way  of  amend- 
ment to  the  original  lease  act,  a  new  section  to  be  designated  as  "sec- 
tion 5a,"  and  in  that  section  provides : 

*'The  said  commission,  subject  to  direction  in  specific  cases  by  the  General 
AfMsembly,  is  hereby  given  full  power  and  authority  in  its  discretion  to  deal 
with  and  dispose  of  any  and  all  encroachments  upon,  and  uses  and  occupan- 
cies of  any  part  of  the  right  of  way  and  properties  of  the  Western  &  Atlantic 
Bailroad  by  any  person  other  than  the  present  lessee  and  its  tenants  and  11< 
censees  under  and  during  the  term  of  the  present  lease,  whether  such  encroach- 
ments, nse  or  occupancy  be  permissive  or  adverse,  and  whether  with  or  with- 
out claim  of  right  therefor.  The  said  commission  is  hereby  fully  authorized 
and  empowered  to  determine  whether  such  encroachments,  uses  and  occupan- 
cies, or  any  of  them,  shall  be  removed  and  discontinued,  or  whether  they,  or 
^ry  of  them  shall  be  permitted  to  remain,  and,  if  so,  to  what  extent  and 
upoA  ^^at  terms  and  conditions.  The  said  commission  is  further  authorized 
to  adjust,  ffdttle  and  finally  dispose  of  any  and  all  controversies  that  may 
exist  or  that  mkiy  arise  with  respect  to  any  adverse  use  or  occupancy  of  any 
part  of  said  right  of  way  tuid  properties  of  the  Western  &  Atlantic  Railroad, 
in  such  manner  and  upon  such  terms  and  oonditions  as  it  may  deem  the  best 
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Interests  of  the  state  reQuire;  and  all  contracts  and  agreements  that  said 
commission  may  make  or  enter  into  In  settlement  or  disposition  of  all  matters 
touching  such  adverse  uses  and  occupancies  shall  be  binding  upon  the  state. 
The  said  commission  is  further  authorized  and  fully  empowered  to  take  such 
action  as  it  may  deem  proper  and  expedient  to  cause  the  removal  and  discon- 
tinuance of  any  encroachment,  use  or  occupancy  of  said  right  of  way  and  prop- 
erties which  in  its  opinion  should  be  removed  or  discontinued;  and  to  this 
end  the  commission  is  authorized  and  empowered  to  institute  and  prosecute, 
in. the  name  and  behalf  of  the  state  of  Georgia,  such  suits  and  other  legal 
proceedings  as  It  may  deem  appropriate  in  protection  of  the  state's  Interest,  or 
the  assertion  of  the  state's  title." 

This  act  evidently  intended  simply  to  protect  the  state's  interest  in 
and  to  the  property  of  the  Western  &  Atlantic  Railroad,  and  in  case 
the  commission  should  determine  that  there  were  encroachments  on 
the  property  to  institute  suits  and  have  the  rights  of  the  state  and  the 
parties  who  are  thought  to  be  so  encroaching  determined.  It  is  claimed 
by  the  amendment  to  the  petition  for  removal  that  what  is  done  by 
the  state  is  an  impairment  of  the  obligation  of  the  contract,  and  seek- 
ing to  take  the  defendant's  property  without  due  process  of  law, 
both  in  violation  of  the  federal  Constitution.  It  is  perfectly  clear  to 
me  that  no  such  federal  question  is  involved  here,  even  if  the  right  to 
amend,  as  proposed  by  the  plaintiff,  at  the  time  the  amendment  was 
made,  exists. 

Laying  aside  this  ground  for  removal  as  wholly  without  merit,  then 
we  come  to  the  next  question,  as  to  the  grounds  set  up  in  the  original 
petition  for  removal;  that  is,  diversity  of  citizenship  and  the  exist- 
ence of  a  separable  controversy  between  the  Southern  Railway  Com- 
pany and  the  Nashville,  Chattanooga  &  St.  Louis  Railway,  and  also 
that  the  question  with  reference  to  the  state  is  one  concerning  the  tide 
or  possession  of  certain  real  estate  in  this  district  and  on  the  part  of 
the  lessee  the  right  to  occupancy  and  noninterference  with  such  oc- 
cupancy during  the  term  of  the  lease. 

[2]  I  do  not  find  in  this  case  any  separable  controversy,  whether 
we  look  for  the  rights  of  the  state  or  of  the  railroad  company,  either 
treating  it  as  the  Nashville,  Chattanooga  &  St.  Louis  Railway,  or  the 
corporate  name  by  which  it  is  known  under  the  lease,  the  Western 
&  Atlantic  Railroad  Company.  The  right  of  the  lessee  is  through  its 
lease  from  the  state.  It  has  no  different  character  of  rights  in  the 
sense  that  is  necessary  to  constitute  a  separable  controversy,  for  the 
sole  question  on  the  part  of  everybody  asserting  the  claim  is  whether 
the  Southern  Railway  Company  has  the  right  to  its  present  occupancy 
and  use  of  the  portions  of  the  right  of  way  of  the  Western  &  Atlantic 
Railroad  which  is  in  question  here.  The  same  controversy  exists  as 
to  both ;  that  is,  through  the  same  evidence  and  by  the  same  course  of 
reasoning  and  determination  the  state  gets  its  rights  as  owner  and 
the  lessee  its  rights  as  lessee.  Did  the  Southern  Railway,  under  the 
legislation  set  out  in  the  bill  and  by  its  continued  occupancy  of  cer- 
tain portions  of  the  railroad  right  of  way,  acquire  the  right  to  such 
occupancy?  Has  the  Southern  Railway  the  right  to  do  what  it  is  do- 
ing, and  to  occupy,  as  it  is,  the  right  of  way  it  is  occupying?  That  is 
the  sole  question,  and  there  is  no  separable  controversy  in  it.    Has  the 
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Southern  Railway  the  right  it  seems  to  claim,  or  has  it  not?    That 
is  all  that  must  be  determined  as  to  either  of  the  plaintiffs.  - 

[3,  4]  Strong  argument  might  be  made,  and  has  been  made  here, 
in  favor  of  a  right  to  removal  in  this  case  for  the  reason  that  it  in- 
volves an  action  under  section  57  of  the  Judicial  Code  (Act  March  3, 
1911,  c.  231,  36  Stat.  1102  [Comp.  St.  §  1039]),  which  comes  from 
section  8  of  the  act  of  1875,  and  section  738,  Revised  Statutes,  which 
provides  that  when  in — 

''any  suit  commenced  in  any  District  Court  of  the  United  States  to  enforce 
any  legal  or  equitable  Uen  upon  or  claim  to,  or  to  remove  any  incumbrance  or 
lien  or  doud  upon  the  title  to  real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought,  one  or  more  of  the  defendants  therein  shall 
not  be  an  inhabitant  of  or  found  within  the  said  district,  or  shaU  not  volun- 
tarily appear  thereto,  it  shall  be  lawful  for  the  court  to  make  an  order  di- 
recting such  absent  defendant  or  defendants  to  appear,  plead,  answer,  or  de- 
mur by  a  day  certain  to  be  designated,  which  order  shall  be  served  on  such 
absent  defendant  or  defendants,  if  practicable,  wherever  found,  and  also  upon 
the  person  or  persons  in  i)ossession  or  charge  of  said  property,  if  any  there 
be;  or  where  such  personal  service  upon  such  absent  defendant  or  defend- 
ants  is  not  practicable,  such  order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a  week  for  six  consecutive  weeks. 
In  case  such  absent  defendant  shall  not  appear,  plead,  answer,  or  demur 
within  the  time  so  limited,  or  within  some  further  time,  to  be  allowed  by 
the  court,  in  its  discretion,  and  upon  proof  of  the  service  or  pubUcation  o^^ 
said  order  and  of  the  performanoe  of  the  directions  contained  in  the  same,  it 
shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed  to  the 
hearing  and  adjudication  of  such  suit  in  the  same  manner  as  if  such  absent 
defendant  had  been  served  with  process  within  the  said  district ;  but  said 
adjudication  shall,  as  regards  said  absent  defendant  or  defendants  without ' 
appearance,  affect  only  the  property  which  shaU  have  been  the  subject  of 
the  suit  and  under  the  Jurisdiction  of  the  court  therein,  within  such  district ; 
and  when  a  part  of  the  said  real  or  personal  property  against  which  such 
proceedings  i^all  be  taken  shall  be  within  another  district,  but  within  the 
same  state,  such  suit  may  be  brought  in  either  district  in  said  state:  Pro- 
vided, ho\^ever,  that  any  defendant  or  defendants  not  actually  personally 
notified  as  above  provided  may,  at  any  time  within  one  year  after  final  judg- 
ment in  any  suit  mentioned  in  this  section,  enter  his  appearance  in  said  suit 
in  said  district  court,  and  thereupon  the  said  court  shall  make  an  order 
setting  aside  the  judgment  therein  and  permitting  said  defendant  or  defend- 
ants to  plead  therein  on  payment  by  him  or  them  of  such  costs  as  the  court 
shall  deem  Just;  and  thereupon  said  suit  shall  be  proceeded  with  to  final 
Judgment  according  to  law." 

Treating  the  present  suit,  as  I  think  we  properly  may,  as  one  cov- 
ered by  this  law,  and  considering  the  state  as  an  unnecessary  or  im- 
proper party,  under  the  decision  of  the  Supreme  Court  of  Georgia  in 
Southern  Railway  Co.  v.  State  of  Georgia,  116  Ga.  276,  42  S.  E.  508, 
and  Coney  &  Parket  et  al.  v.  Brunswick  &  Florida  Steamboat  Co.  et 
al.,  116  Ga.  222,  42  S.  E.  498,  it  becomes  a  suit  to  settle  title  and  right 
to  the  occupancy  of  certain  land  in  this  district,  and  would  then  be 
between  the  Nashville,  Chattanooga  &  St.  Louis  Railway  and  the 
Southern  Railway  Company.  In  this  view  neither  party  would  be  a  cit- 
izen of  the  state,  and  the  defendant,  a  nonresident  of  the  state,  removes 
the  case.  On  this  line  the  case  of  Ex  parte  Wisner,  203  U.  S.  449, 
27  Sup.  Ct.  ISO,  51  L.  Ed.  264,  holding  that  no  suit  which  could  not 
have  been  originally  brought  in  the  Circuit  Court  of  the  United  States 
can  be  removed  from  a  state  court,  might  be  urged,  to  be  met  by  the 
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fact  that,  beings  authorized  by  the  act  of  Congress  I  have  referred  to, 
now  section  57  of  the  Judicial  Code,  the  suit  could  have  been  origi- 
nally brought  in  this  court  and  the  nonresidence  of  both  parties  would 
be  immaterial,  they  being  citizens  of  different  states  and  embraced 
^vithin  the  general,  or  what  is  sometimes  called  the  inherent,  jurisdic- 
tion of  the  court  But,  even  if  the  fact  of  its  being  a  local  action— 
that  is,  concerning  property  within  this  district — would  relieve  it  of 
the  objection  that  neither  party  is  a  citizen  of  the  state,  we  are  met 
with  the  further  objection  as  to  whether  the  decision  of  the  Supreme 
Court  of  the  state  in  116  Ga.  (42  S.  E.)  is  pertinent,  since  the  act  to 
which  I  have  referred  by  the  Legislature  of  Georgia,  establishing  the 
Western  &  Atlantic  Railroad  Commission,  and  giving  it  authority 
to  bring  suits  such  as  this  concerning  encroachments  upon  the  right 
of  way  of  the  railroad.  The  Supreme  Court  of  the  state  evidently 
considered  only  the  general  law  on  the  subject  of  respective  rights  of 
lessor  and  lessee,  and  did  not  have  at  that  time — indeed  it  was'  not  in 
existence — ^the  act  of  the  Legislature  of  Georgia  which  expressly  au- 
thorizes proceedings  by  the  lessor  to  relieve  itself  of  unlawful  en- 
croachments upon  its  property. 

Upon  the  whole  I  must  say  that,  if  this  case  were  retained  in  this 
court,  the  propriety  and  legality  of  its  retention  would  always  be,  as 
it  is  now,  a  matter  of  grave  doubt  with  me.  It  is  well  understood,  of 
course,  that  the  jurisdiction  here  must  be  clear,  and  that  a  doubt  as  to 
the  jurisdiction  is  sufficient  ground  for  remanding  a  removed  case  to 
the  state  court-  from  which  it  had  been  removed.  I  am  satisfied,  there- 
fore, for  the  reasons  I  have  given,  that  these  cases  should  be  remanded 
to  the  state  courts,  respectively,  from  which  they  were  removed.  An 
order  may  be  taken  in  each  case,  directing  the  remand  accordingly. 


WESTINGHOUSB  ELECTRIC  &  MFG.  CO.  r.  BINGHAMTON  BY.  GO. 
(District  Court;  N.  D.  New  York.    January  22,  1919.) 

1.  Street  Railroads  ^=»58 — Receivers — Operation  of  Road. 

Under  Judicial  Code,  §  65  (Oomp.  St.  §  1047).  it  is  the  duty  of  a  re- 
ceiver of  a  street  railroad  to  operate  the  same  according  to  the  valid 
laws  of  the  state  in  which  the  road  is  situated. 

2.  Carriers  «=5>18(1) — ^Raties — Power  of  Courts. 

The  Legislature  has  power  to  fix  rates,  and  the  extent  of  Judicial  inter- 
ference is  protection  against  unreasonable  rates. 

3.  Carriers  ^=>12(9) — Rates — ^Pubuc  Service  Commission. 

In  New  York  the  Public  Service  Oommission  has,  under  Public  Service 
Commission  Law,  §f  33»  48,  49,  power  to  increase  or  change  rates  of  fare; 
but  this  power  does  not  exist,  where  there  is  a  valid  contract  betwe^i  a 
municipality  and  a  street  railroad  company  fixing  the  rates  of  fare. 

4.  Street  Railroads  e=»6S — Receivership — Power  of  Court. 

Where  a  receiver  of  the  property  of  a  street  railroad  company  in  failing 
circumstances  is  appointed,  the  court  has  the  equitable  power  to  restrain 
suits  which  would  hamper  the  operation  of  the  road,  and,  if  necessary, 
may  order  a  sale  of  the  prc^erty  and  distribution  of  the  assets. 

^issFor  other  caaes  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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5.  Beceivebs  ^s»81 — Nature  of  Receivership. 

A  receivership  is  for  the  benefit  and  protection  of  all  interests. 

6.  Street   Railroads  «=»5&— Receivership — Restraining   Foreclosure   of 

Mortgage. 

The  existence  of  a  receivership  does  not  warrant  the  court  restraining 
an  action  to  foreclose  a  mortgage  securing  bonds  on  the  property  of  a 
street  railroad  company  in  the  hands  of  a  receiver,  where  interest  is  in 
default,  and  the  court  has  no  powet  to  issue  receiver's  certificates  to  pay 
such  interest,  and  make  same  a  lien  superior  to  the  mortgage. 

7.  Cabjiiers  ^?=>12(5) — Fare — ^Rates. 

Existing  conditions  held  to  show  necessity  for  increasing  the  rates  of 
fare  of  a  street  railroad  company  in  the  hands  of  a  receiver. 

8.  Contracts  ^=>15 — Creation — ^Vauditt. 

Contracts,  to  be  valid  and  binding,  when  not  Implied  by  law  from 
the  existence  of  certain  conditions,  result  from  the  mutual  agreement 
of  the  parties  to  be  bound  thereby,  or,  in  other  words,  the  meeting  of 
the  minds. 

9.  Contracts  <Ss»105 — Creation — ^VALinrrT. 

There  can  be  no  valid  agreement  to  violate  a  law,  but  private  legal  obli- 
gations imposed  by  statute  may  be  varied  by  an  agreement  which  is  not 
forbidden  by  law,  or  which  Is  not  in  violation  of  the  spirit  of  the  law^ 

10.  Contracts  ^=»161 — Construction. 

All  the  terms  and  conditions  of  a  contract  are  to  be  read  together,  and 
each  provision  construed  with  reference  to  the  others. 

11.  Contracts  ^=»247 — ^Alteration — ^Presumption. 

The  parties  by  mutual  consent  properly  evidenced  may  take  out  of  a 
contract  one  provision  and  substitute  another,  etc.,  but  as  a  general  rule 
it  is  never  Implied  that  one  party  assents  to  a  change  which  materially 
affects  his  rights  or  remedies  and  creates  new  obligations  and  substitutes 
nothing. 

12.  Contracts  ^=»249 — Discharge. 

A  contract  may  be  discharged  by  performance,  by  operation  of  law  or 
by  express  agreement  called  waiver,  cancellation,  or  rescission. 

13.  Carriers  «=»12(9) — Charges — Contracts. 

Where  municipal  ordinances  provided  that  street  railroads  should  be 
operated  by  animal  power  and  the  fare  should  not  exceed  6  cents,  consent 
by  the  municipality  to  electrification  of  the  roads  held  to  work  cancella- 
tion of  the  contract  as  to  fare. 

14.  Carriers  ^=»12(9)— Fare — Consent  of  Municipalitt. 

Though  Laws  N.  Y.  1884,  c.  252,  relating  to  street  railroads,  provided 
for  consent  of  municipal  authorities,  yet  as  the  act  itself,  by  fixing  the 
rate  of  fare,  showed  a  legldatlve  exercise  of  the  rate-making  power,  the 
consent  did  not  create  any  contract  between  the  municipality  and  the  street 
railroad  company,  restricting  the  latter  to  the  rate  of  fare  prescribed  in 
the  act 

15.  Carriers  ^;==>12(9) — Fare — Rate-Making  Power. 

Where  a  state  Legislature  proceeds  to  exercise  its  power  to  fix  rates 
for  a  street  railroad  company,  such  company  and  a  municipality  cannot 
contract  as  to  the  matter,  for,  when  the  state  or  nation  proceeds  to  act 
as  to  matter  which  it  has  power  to  regulate,  private  contracts  as  to  such 
matter  are  no  longer  binding. 

16.  Carriers  «=»12(9) — Rates— Regulation. 

In  view  of  the  history  of  legislation  and  Railroad  Law,  art.  5,  held, 
that  the  rate  of  fare  to  be  charged  by  a  consolidated  street  railway  com- 
pany, to  which  a  city  had  granted  the  right  to  build  extensions,  was  sub- 
ject to  reguiation  by  the  state;  any  contract  with  the  city  having  been 
abrogated. 

^s»For  other  cems  b—  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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17.  Carriers  ^=>12(9) — Rates — Regulation.  j 

Where  the  state  exercised  Its  power  to  regulate  rates  charged  by  a         I 
street  railroad  company,  held,  that  the  fact  a  municipality  thereafter  , 

contracted  as  to  existing  rates  does  not  preclude  the  state  from  alteriDg 
the  rates. 

18.  Courts  <S=»366(1) — ^P^cedents — State  Decisions,  | 

Interpretation  of  a  state  statute  hy  the  highest  court  of  the  state  enact-         i 
ing  it  is  binding  on  the  federal  courts,  including  the  national  Supreme  { 

Court,  where  there  is  no  infringement  of  the  United  States  Constitution, 
except  when  the  Supreme  Court  has  first  passed  on  the  matter. 

19.  Carriers  ^=:»12(9)— IUtes — ^REOULiiTiON. 

The  New  York  Public  Service  Commissions  Law  does  not  allow  the  Pub- 
lic Service  Commiission  to  regulate  the  rates  of  a  street  railroad  com- 
pany, where  there  is  a  valid  contract  between  such  company  and  a  munici- 
pality as  to  such  ratea 

20.  Carriers  ^=»12(5) — Rates — Confiscatory. 

A  rate  limiting  a  street  railroad  company  to  a  5-cent  charge  per 
passenger  held  confiscatory. 

In  Equity.  Suit  by  the  Westinghouse  Electric  &  Manufacturing 
Company  against  the  Binghamton  Railway  Company,  in  which  Wil- 
liam T.  Phelps  was  appointed  receiver.  In  the  matter  of  the  applica- 
tion of  the  receiver  for  an  order  authorizing  and  directing  him  to 
increase  the  rates  of  fare  for  carrying  passengers  on  defendant's 
road  from  the  present  rate  of  5  cents  to  7  cents,  and  to  apply  to  the 
Public  Service  Commission  of  the  Second  District  of  New  York  for 
a  determination  by  it  as  to  the  reasonableness  of  such  increased  rate, 
and  for  such  other  and  further  order,  decree,  or  direction  in  the  prem- 
ises as  the  court  may  deem  proper.    Application  granted. 

This  is  an  application  made  by  William  G.  Phelps,  as  receiver  of  the  Bing- 
hamton Railway  Company,  for  permission  and  direction  to  apply  to  the 
Public  Service  Commission  of  the  Second  District  of  the  State  of  New  York, 
for  an  order  authorizing  an  increase  in  the  rates  of  fare  for  carrying  passen- 
gers on  said  railway,  such  increased  rate  to  continue  during  the  war  in  -which 
the  United  States  is  now  enga;,'ed,  and  for  two  years  thereafter.  Before  such 
direction  should  be  given  to  the  receiver  by  this  court,  it  is  necessary  to  de- 
terming  three  propositions,  to  wit : 

First  Does  there  exist  a  contract  between  the  city  of  Binghamton  and  the 
defendant  company  which  precludes  the  Public  Service  Commission  frwn 
authorizing  an  increase  in  the  rate  of  fare? 

Second.  Are  all  of  the  conwrations,  which  have  by  mergers  or  consoUdatlons 
become  the  Binghamton  Railway  Company,  subject  to  the  provisions  of  the 
general  street  railroad  laws  of  the  state  of  New  York? 

Third.  Has  the  Public  Service  Commission,  upon  the  application  of  the 
receiver  under  the  direction  of  the  court,  power  to  authorize  an  increase  in 
rates? 

Geo.  B.  Curtiss,  of  Curtiss,  Keenan  &  Tuthill,  of  Binghamton,  N. 
Y.,  for  receiver. 

John  J.  Irving  and  Wm.  H.  Riley,  both  of  Binghamton,  N.  Y.,  for 
city  of  Binghamton. 

Jas.  E.  Connerton,  of  Johnson  City,  N.  Y.,  for  village  of  Johnson 
City. 

E.  H.  Moody  and  D.  V.  Ashley,  both  of  Binghamton,  N.  Y.,  for 
town  of  Union. 

^s^For  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Dlsebts  A  Indexes 
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RAY,  District  Judge  (after  stating  the  facts  as  above).  The  Bing- 
hamton  Railway  Company,  owning  and  operating  a  surface  street 
railway,  extends  through  certain  of  the  streets  of  the  city  of  Bingham- 
ton,  N.  Y.,  and  also  to  points  outside  of  said  city,  and  is  made  up  of 
an  original  company  and  several  other  companies,  subsequently  or- 
ganized and  thereafter  consolidated  therewith.  It  is  the  only  line  of 
street  railway  in  or  near  the  city  of  Binghamton,  and  extends  to  the 
village  of  Lestershire,  Johnson  City,  and  the  village  of  Union,  and  also 
to  the  State  Asylum  for  the  Insane  and  to  Port  Dickinson. 

Owing  to  the  war  and  war  conditions  mainly,  if  not  wholly,  the 
present  rate  of  fare  charged,  five  cents,  has  proved  to  be  wholly  in- 
adequate to  the  production  of  revenues  sufficient  for  the  maintenance 
of  the  road;  that  is,  payment  of  nmning  and  operating  expenses, 
taxes,  and  the  interest  due  on  its  bonded  indebtedness,  excluding  all 
consideration  of  dividends  to  stockholders,  and  even  the  purchase  of 
new  and  needed  equipment,  or  the  making  of  contemplated  and  needed 
extensions  and  improvements,  which  would  be  of  benefit,  not  only  to 
the  company  itself,  but  to  the  public. 

The  maintenance  and  continual  operation  of  this  road  is  a  matter 
of  concern,  not  to  its  stockholders  alone,  but  to  the  general  public  and 
every  resident  of  the  city  of  Binghamton  and  of  the  commtmities 
named  and  to  which  the  road  reaches.  This  financial  condition  of  this 
corporation  is  not  due  to  any  financial  or  business  mismanagement, 
or  to  ill-considered  or  unnecessary  outlays,  or  to  excessive  salaries 
paid  to  officers  or  managers,  or  to  the  payment  of  dividends  to  stock- 
holders, but  to  the  rapid  and  unforeseen  increase  in  the  cost  of  ma- 
terial, especially  iron  and  steel,  and  other  equipment,  and  the  cost  of 
labor  absolutely  essential  to  the  operation  of  the  road  and  the  keeping 
of  same  in  even  ordinary  repair,  consistent  with  the  safety  of  those 
riding  thereon.  The  cost  of  labor  and  material,  in  most  cases,  has 
more  than  doubled,  and  in  some  cases  is  three  or  four  times  what  it 
was  formerly. 

The  company  found  itself  without  revenues  to  pay  overdue  taxes, 
bills  overdue  for  necessary  supplies  purchased  and  used  for  needed 
repairs,  current  expenses,  and  cars  purchased,  but  not  paid  for,  saying 
nothing  of  interest  on  its  bonded  indebtedness  falling  due  in  the  im- 
mediate future.  It  had  borrowed  to  the  limit  of  wisdom,  if  not  to  that 
of  possibility.  It  found  itself  threatened  with  suits  to  which  it  had  no 
defense,  executions  and  levies  on  its  personal  property,  cars,  and  other 
equipment,  which  would  render  operation  impossible,  and  with  default 
in  pa)mient  of  interest  on  its  outstanding  bonds  and  a  foreclosure 
of  the  mortgages  given  to  secure  same  and  a  sale  of  its  property. 

With  this  situation  confronting  it,  a  suit  in  equity  was  brought  by 
one  of  its  large  creditors,  in  which  this  court  was  called  upon  to  ap- 
point a  receiver  of  the  company  and  of  its  property,  whose  duty  it 
should  be  to  protect  and  preserve  the  property  as  a  going  concern 
and  operate  the  road  for  the  benefit  of  all  concerned,  applying  the  earn- 
ings to  the  payment  of  necessary  current  expenses.  An  able  busi- 
ness man,  not  connected  with  any  interest,  was  selected  by  the  court 
and  appointed  to  this  place.    There  was  no  objection  to  his  selection. 
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The  court  has  found  it  necessary  to  authorize  the  issue  and  sale  of 
receiver's  certificates  to  provide  for  overdue  taxes  and  other  expais- 
es,  and  has  taken  considerable  evidence  in  this  proceeding  establishing 
all  the  facts  stated  on  a  full  hearing  and  on  due  notice  to  all  con- 
cerned, and  in  which  counsel  for  the  city  of  Binghamton  and  the  other 
places  named  have  been  heard. 

This  application,  as  before  stated,  was  and  is  directed  to  this  court 
for  authority  and  direction  to  the  receiver,  William  G.  Phelps,  to  ap- 
ply to  the  Public  Service  Commission  of  the  State  of  New  York,  Sec- 
ond Division,  for  authority  to  increase  the  rate  of  fare  charged  on 
this  road  from  5  cents  per  trip  to  7  cents  per  trip,  or  to  such  sum  as 
the  court  may  recommend  and  the  Public  Service  Commission  may 
approve  and  grant.  It  is  not  sought  to  have  this  increase  permanent, 
but  for  the  period  of  the  war,  soon  to  close  finally,  and  for  the  two 
years  following,  when  it  is  expected  conditions  will  be  more  normal. 
It  is  doubted  and  denied  by  some  that  the  said  Public  Service  Commis- 
sion possesses  such  power  in  this  case,  and  this  court  has  taken  proof 
of  all  the  pertinent  facts  to  enable  it  to  determine  whether  or  not, 
in  its  opinion,  such  power  exists,  and  whether  or  not  the  facts  demand 
the  exercise  of  such  pOAver,  if  it  does  exist,  to  the  end  that  said  re- 
ceiver, who  is  but  the  ami  of  the  court,  may  be  directed  to  incur  the 
expense  of  a  proper  application  to  that  conunission  invoking  its  ac- 
tion. 

Necessity. 

[1]  The  necessity  for  the  invocation  of  such  power,  if  it  exists  in 
this  case,  is  beyond  all  question.  This  court  is  without  power  in  any 
case  or  under  any  circumstances  to  increase  rates  of  fare,  or  direct 
its  receiver  so  to  do,  even  while  in  possession  of  and  operating  the 
road  for  the  benefit  of  the  public  who  use  it.  The  court  cannot  do 
this,  even  when  to  run  at  the  present  established-  rates,  entails  large 
losses  to  creditors  and  stockholders.  The  statutes  of  the  United 
States  provide  that : 

''Whenever  in  any  canse  pending  In  any  court  of  tbe  United  States  there 
shall  be  a  receiver  or  manager  in  possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such  property  according  to  the  re- 
quirements of  the  valid  laws  of  the  state  in  which  such  property  shall  be 
situated,  in  the  same  manner  that  the  owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof.  Any  receiver  or  manager  who  shall  will- 
fully violate  any  provision  of  this  section  shall  be  fined  not  more  than  three 
thousand  dollars,  or  imprisoned  not  more  than  one  year,  or  both."  CX>mp. 
St  I  1047. 

It  is  the  duty  of  a  receiver  appointed  by  the  federal  court  to  operate 
the  railroad  according  to  the  valid  laws  of  the  state  in  which  such  road 
is  situated.  Erb  v.  Morasch,  177  U.  S.  584,  585.  20  Sup.  Ct.  819,  44 
L.  Ed.  897;  United  States  v.  Harris,  177  U.  S.  305,  20  Sup.  Ct.  609. 
44  L.  Ed.  780;  Act  Aug.  13,  1888,  c.  886,  §  3,  25  Stat.  433,  436,  1  U. 
S.  Comp.  St.,  p.  1184,  §  1047;  Judicial  Code,  §  65.  In  Erb  v.  Morasch, 
supra,  it  is  said : 

"Now,  in  respect  to  the  federal  questions,  we  remark,  first,  that  it  is  the 
duty  of  a  receiver,  appointed  by  a  federal  court  to  take  charge  of  a  railroad, 
to  operate  such  road  according  to  the  laws  of  the  state  in  whidi  it  is  situated. 
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Act  Aug.  13,  1888v  c.  866,  »  2,  25  Stat  433,  436;    Onited  States  v.  Harris,  ante, 
805  [20  Sap.  Ot  609,  44  L.  Ed.  780]." 

[2]  In  Chicago  &  Grant  Trunk  Railway  v.  Wellman,  143  U.'S. 
339,  344,  12  Sup.  Ct.  400,  402  (36  L.  Ed.  176),  the  court  said: 

"The  Legislature  lias  power  to  fix  rates,  and  the  extent  of  Judicial  interfer- 
ence Is  protection  against  unreasonable  rates." 

To  the  same  effect  is  Stone  v.  Farmers'  Loan  &  Trust  Co.,  1 16  U. 
S.  307,  6  Sup.  Ct.  334,  388,  1191,  29  L.  Ed.  636;  Chicago,  Milwau- 
kee, etc.,  Ry.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  462,  33 
L.  Ed.  970. 

[3]  In  the  state  of  New  York  the  Public  Service  Commission  is 
to  increase  or  change  rates  of  fare.  Public  Service  Commissions 
Law,  §§  33,  48,  49.  Section  49,  amended  by  chapter  546,  Laws  of 
1911,  provides: 

"Whenever  either  commission  shall  be  of  opinion,  after  ai  hearing  had  upon 
its  own  motion  or  upon  a  complaint,  that  the  rates,  fares  or  charges  demand- 
ed, exacted,  charged  or  collected  by  any  common  carrier,  railroad  corporation 
or  street  railroad  corporation  subject  to  its  Jurisdiction  for  the  transportation 
of  persons  or  property  within  the  state,  or  that  the  regulations  or  practices  of 
such  common  carrier,  railroad  corporation  or  street  railroad  corporation  af- 
fecting such  rates  are  unjust,  unreasonable,  unjustly  discriminatory  Or  un- 
duly preferential,  or  in  anywise  in  violation  of  any  provision  of  law,  or  that 
the  maximiun  rates,  fares  or  charges,  diargeable  by  any  such  common  car- 
rier, railroad  or  street  railroad  corporation  are  insufficient  to  yield  reason- 
able compensation  for  the  service  rendered,  and  are  unjust  and  unreasonable, 
the  commission  shall  with  due  regard  among  other  things  to  a  reasonable 
average  return  upon  the  value  of  the  property  actually  used  in  the  public 
service  and  to  the  necessity  of  making  reservation  out  of  income  for  surplus 
and  contingencies,  determine  the  Just  and  reasonable  rates,  fares  and  charges 
to  be  thereafter  observed  and  in  force  as  the  maximum  to  be  charged  for  the 
service  to  be  performed,  notwithstanding  that  a  higher  rate,  fare  or  charge 
has  been  heretofore  authorized  by  statute,  and  shall  fix  the  same  by  order  to 
be  served  upon  all  common  carriers,  railroad  corporations  or  street  railroad 
corporations  by  whom  such  rates,  fares  and  charges  are  thereafter  to  be 
observed." 

See  People  ex  rel.  U.  &  D.  R.  Co.  v.  Public  Service  Commission, 
171  App.  Div.  607,  156  N.  Y.  Supp.  1065,  affirmed  218  N.  Y.  643, 
112  N.E.  1071. 

[4]  This  power  of  the  court  does  not  exist,  however,  in  cases  where 
there  is  a  valid  contract  in  force  fixing  the  rates  between  the  mu- 
nicipality and  the  railroad  company.  Such  contracts  cannot  be  dis- 
regarded or  overthrown  by  the  action  of  the  court.  Detroit  v.  De- 
troit C.  S.  R.  Co.,  184  U.  S.  368,  382,  22  Sup.  Ct.  410,  46  L.  Ed.  592; 
Matter  of  Quimby  v.  Public  Service  Commission,  223  N.  Y.  244,  263, 
119  N.  E.  433.  This  is  admitted  or  not  questioned  by  the  receiver  in 
this  case,  but  he  denies  the  existence  of  such  a  contract.  The  court, 
however,  in  such  cases  as  this,  has  the  equitable  power  to  restrain 
suits  which  would  hamper  the  operation  of  the  road,  inconvenience 
the  public,  waste  the  assets,  and  destroy  the  value  of  the  stock  and 
road.  It  may,  if  necessary,  order  a  sale  of  the  property  and  the  dis- 
tribution of  the  proceeds  to  creditors,  balance,  if  any,  to  stockholders. 
It  is  immaterial  whether  we  term  such  equitable  suit  one  in  the  na- 
ture of  a  sequestration  proceeding  or  one  in  the  nature  of  a  conserva- 
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tion  of  assets  proceeding ;  the  end  sought  to  be  attained  is  the  same, 
and  the  powers  of  the  court  in  the  premises  are  substantially  the  same. 
The  only  denial  of  the  necessity  for  an  increase  of  rate  of  fare  on 
this  railroad  is  found  in  the  argument  that  the  war  with  the  German 
Empire  and  Austria  is  substantially  over,  and  that  the  soldiers  arc 
rapidly  returning  home  and  to  their  accustomed  avocations,  and  that 
reasonably  it  may  be  expected  that  business  and  industrial  conditions 
will  speedily  assume  or  regain  the  normal,  and  that  all  necessity  for 
an  increase  in  the  rate  of  fare  will  soon  disappear,  and  also  that  this 
railroad  company,  as  individuals  and  private  corporations  have  done, 
should  be  willing  to  submit  uncomplainingly  and  cheerfully  to  the 
losses  growing  out  of  war  conditions. 

This  assumes  that  the  financial  ruin  of  this  railroad  company  is  not 
impending,  and  the  foreclosure  of  the  mortgages  thereon  and  the 
"wiping  out"  of.  the  stock  held  by  the  stockholders  and  large  losses 
to  general  creditors  are  not  imminent.  It  is  within  the  knowledge 
of  the  court  that  already  preparations  are  being  made  and  steps  taken 
to  bring  about  a  foreclosure  of  the  mortgages,  or  at  least  one  of  them, 
on  this  road,  and  a  sale  of  the  property.  Such  action  would  destroy 
the  vjalue  of  the  stock  and  result  in  large  losses  t6  the  general  cred- 
itors (unless  it  be  certain  preferred  ones,  whose  claims  may  be  pre- 
ferred to  the  lien  of  the  mortgage  bondholders).  The  court  is  also 
informed,  and  has  no  reason  to  doubt,  that  it  is  not  the  desire  of  such 
interests  to  avail  themselves  of  such  foreclosure  remedy,  if  it  can  be 
avoided  without  sacrificing  the  rights  of  the  mortgage  bondholders. 

In  the  judgment  of  this  court  the  true  interests  of  the  city  of  Bing- 
hamton  and  of  the  villages  to  and  through  which  this  railroad  runs 
demand  that  action  which  probably  would  lead  to  the  results  indi- 
cated should  be  avoided,  and  that  affirmative  action  should  be  taken 
if  it  reasonably  can  be  done,  which  will  make  such  results  impossible. 
Every  failure  of  a  substantial  character  in  almost  any  community  is 
a  blow  to  its  financial  and  industrial  prosperity.  Sales  of  such  prop- 
erties as  this,  under  present  financial  conditions,  are  sure  to  resuk 
m  a  great  sacrifice  by  those  who  in  good  faith  have  put  their  money 
into  the  stock  of  the  companies  and  those  who  in  good  faith  have 
given  credit  without  security,  depending  on  their  continued  prosperity 
and  ability  to  pay  from  current  revenues.  It  would  seem  that  those 
who  use  this  road  as  a  great  public  utility  and  convenience,  and  every 
interest  in  the  city  of  Binghamton  and  the  villages  concerned,  should 
be  willing  to  pay  temporarily  an  increased  rate  of  fare  for  this  serv- 
ice commensurate  with  its  actual  cost  and  the  increased  rate  of  wages 
paid  to  all  workers,  including  those  who  operate  the  road,  and  by  and 
to  those  industrial  and  manufacturing  concerns  which  make  and  sell 
the  iron,  steel,  and  equipment  necessary  for  the  operation  of  this 
road.  Adequate  rates  of  fare  under  conditions  prevailing  prior  to 
the  war  are  inadequate  under  prevailing  conditions,  and  those  who 
enjoy  the  benefits  of  the  service  ought  to  be  willing  to  pay  a  fair  com- 
pensation therefor.  It  may  be  remarked,  without  digressing  too  far, 
that  in  several  instances  the  rates  of  fare  on  similar  lines  of  roads 
have  been  increased. 
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[5-7]  A  receivership  is  for  the  benefit  and  protection  of  all  inter- 
ests, general  creditors,  secured  creditors  (bondholders),  and  stock- 
holders, and  it  is  the  duty  of  the  court,  so  far  as  reasonably  possible, 
to  conserve  and  protect  all  interests.  The  court  should  not  and  can- 
not properly  hold  and  manage  such  a  property  indefinitely.  There 
must  be  revenues,  not  only  to  pay  taxes,  but  to  pay  current  operating 
expenses  and  current  and  necessary  repairs;  also  to  pay  interest  en 
bonds  accruing,  due  and  secured  by  mortgage,  and  which  must  be  paid 
to  prevent  the  trustee  under  such  mortgages  from  declaring  a  default 
and  proceeding  to  foreclose.  This  court  has  no  power  to  enjoin  such 
action  by  the  trustee  under  a  valid  mortgage  given  to  secure  the  pay- 
ment of  bonds.  It  has  nq  power  to  issue  receiver's  certificates  to 
raise  money  to  pay  such  interest  on  bonds,  and  make  the  indebtedness 
thus  created  a  first. lien  after  operating  expenses  and  taxes;  that  is, 
a  lien  prior  to  the  lien  of  bonds  themselves. 

In  Knickerbocker  T.  Co.  v.  O.  C.  &  R.  S.  Ry.  Co.,  201  N.  Y.  379, 
385,  386,  94  N.  E.  871,  873,  the  Court  of  Appeals,  per  Mr.  Justice 
Cullen,  after  citing  and  quoting  from  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  speaking  of  receiver's  certificates, 
said: 

"It  tbns  appears  that  the  power  Is  merely  inddental  to  the  possession  by 
the  court  of  some  property  or  fund,  and  can  be  exercised  only  for  the  care, 
maintenance,  and  preservation  of  such  properly  or  fund,  and  not  for  the  bene- 
fit or  advantage  odS  any  particular  claimant  to  the  fund,  except  as  such  claim- 
ant may  profit  by  the  maintenance  and  preservation  of  the  thing  itself.  The 
ree  or  thing  in  the  possession  of  the  court  in  this  case  by  ita  receiver  was  the 
railroad.  Receiver's  certificates  might  have  been  issued  for  the  maintenance 
and  preservation  of  the  railroad,  for  its  repair,  the  purchase  of  necessary 
rolling  stock,  and  the  payment  of  taxes  under  which  the  rolling  stock  might 
be  seized  and  the  operation  of  the  road  crippled  or  prevented.  Had  the  appli- 
cation been  made  to  issue  certificates  for  any  of  such  purposes,  and  the  trus- 
tee given  notice,  it  Is  probable  that  it  would  have  been  concluded  by  the  de- 
termination of  the  court  <m  the  necessity  of  Issuing  certificates.  The  order 
made  in  this  case^  however^  showed  on  its  face  that  the  certificates  were  to 
be  issued  for  no  such  object,  but  to  prevent  the  foreclosure  and  loss  to  the 
stockbolders  and  credit'  ^^  of  the  railroad.  Probably  payment  of  the  de- 
faulted interest  and  avoidance  of  a  foreclosure  woiUd  benefit  the  stockholders 
and  creditors  of  the  company,  and  so,  also,  would  the  issue  of  certificates,  the 
proceeds  thereof  to  be  paid  to  creditors,  benefit  the  creditors;  but  neither 
would  benefit  or  enhance  the  value  of  the  railroad,  or  save  it  from  deprecia- 
tion to  the  extent  of  a  doUar,  and  the  railroad  was  the  only  res  in  court. 
Nor  would  it  contribute  at  all  to  the  proper  operation  of  the  railroad,  the 
thing  in  which  the  public  was  interested.  The  effect  of  the  order  was  simply 
to  pay  bondholders  by  appropriating  against  their  will  part  of  their  own  prop- 
erty for  the  purpose.  The  order  of  the  court  was,  therefore,  not  only  er- 
roneous, but  void*a8  in  excess  of  its  powers;  and  though  the  court  in  grant- 
ing the  order  necessarily  decided  that  it  was  within  its  powers,  stiU  the  order 
may  be  attacked  collaterally.  Kamp  v.  Kamp,  supra  [59  N.  Y.  212].  Persons 
purcbasing  the  receiver's  certificates  were  bound  to  take  notice  of  his  authori- 
ty to  issue  the  same  as  a  paramount  lien.  Union  Trust  CV>.  v.  Illinois  Midland 
Ky.  Ool,  supra  [117  U.  S.  434.  6  Si«>.  Ot  809,  29  L.  Bd.  968]." 

Therefore  it  is  plain  that  to  protect  and  preserve  this  railroad  the 

receiver  must  depend  on  revenues  and  not  on  borrowing,  and  also 

that  its  protection  depends  on  ability  to  pay  the  interest  on  its  bonds 

as  m^ell  as  the  operating  expenses.    This  receiver  cannot  depend  on 
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the  good  nature  oi  bondholders,  who  expect  their  interest,  and  many 
of  whom  need  it  to  meet  living  expenses,  but  under  the  circumstances 
of  this  case  must  and  should  appeal  to  that  power,  if  there  be  one, 
which  can  authorize  an  increase  in  rate  of  fare  and  Aereby  secure  the 
revenue  absolutely  essential  to  accomplish  the  main  purpose  for  which 
he  was  appointed,  viz.  conserve  and  preserve  this  corporation  and 
its  property  for  the  benefit  of  creditors,  secured  and  unsecured,  the 
general  public  who  use  it  and  the  stockholders. 

Alleged '  Contract. 

Is  there  subsisting  such  a  valid  contract  between  this  railroad  com- 
pany and  the  city  of  Binghamton,  or  betw;een  it  and  any  or  all  of  the 
villages  concerned,  as  deprives  the  Public  Service  Commission  of 
power  to  increase  or  authorize  the  increase  of  the  rate  of  fare  on  the 
road  above  5  cents?  The  answer  to  this  question  involves  the  deci- 
sion of  the  other  question:  Are  or  were  the  other  companies,  con- 
solidated to  form  the  Binghamton  Railway  Company,  this  defendant, 
subject  to  the  provisions  of  the  general  railway  law  of  the  state  of 
New  York? 

The  proper  determination  of  these  questions  makes  necessary  an 
examination  of  the  several  charters  of  the  several  roads  so  consol- 
idated, of  the  ordinances  and  consents  under  and  pursuant  to  which 
they  were  created  and  entered  on. the  streets  of  Binghamton,  and  of 
the  subsequent  ordinances,  as  well  as  of  the  laws  of  the  state  appli- 
cable to  the  situation,  enacted  from  time  to  time  since.  From  a  small 
beginning,  the  creation  of  the  Binghamton  &  Port  EHckinson  Railroad 
Company  under  and  pursuant  to  a  special  act  of  the  L<egislature  of 
the  state  of  New  York,  passed  May  1,  1868  (chapter  501,  Laws  of 
N.  Y.  1868),  operating  on  Main,  Court,  and  Chenango  streets,  and  also 
extending  outside  the  city,  the  present  road,  Binghamton  Railway 
Company,  has  come  into  existence  by  means  of  the  organization,  crea- 
tion, extension,  and  consolidation  of  other  roads,  by  authorization 
of  laws  duly  enacted,  and  now  covers  about  52  or  more  miles  of 
track.  The  city  of  Binghamton  has  increased  in  population  from  about 
12,000  in  1868  to  some  60,000  in  1918,  and  its  business,  manufactur- 
ing, and  wealth  have  increased  in  proportion.  The  original  lines, 
as  authorized,  conducted,  and  operated,  with  one  or  two  unimportant 
exceptions,  were  operated  by  horse  and  mule  power,  and  were  lim- 
ited by  law  or  consents  to  the  use  of  that  motive  power.  This  is  im- 
portant, as  bearing  on  the  effect  of  subsequent  consents  and  ordinanc- 
es of  the  city,  and  in  determining  whether  or  not  .subsequent  con- 
sents and  ordinances,  changing  motive  power,  did  away  with  certain 
limitations  contained  in  the  original  consents  as  to  rates  of  fare  au- 
thorized. 

Binghamton  &  Port  Dickinson. 

The  act  creating  the  Binghamton  &  Port  Dickinson  Railroad  Com- 
pany contained  the  following: 

"And  the  said  company  or  their  assigns  shaU  be  authorized  to  charge,  col- 
lect and  receive  from  each  passenger  for  riding  any  distance  upon  said  road 
not  to  exceed  five  cents  a  mile." 
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And  also  the  following : 

"The  cars  to  be  used  on  said  railroad  sliall  be  drawn  by  animal  poj^er.** 

The  act  prohibited  all  persons  from  constructing  or  operating  any 
other  railroad  upon  or  along  said  streets  or  any  of  them.  This  act 
made  it  mandatory  on  the  local  authorities  to  give  their  consent  to  the 
construction  and  operation  of  this  road,  and  they  did  so;  such  con- 
sents containing  no  restrictions. 

By  agreement  dated  February,  1901,  between  the  village  of  Lester- 
shire,  now  Johnson  City,  and  the  railroad  company,  the  rate  of  fare 
was  restricted  to  5  cents  for  riding,  any  distance  on  this  line  but  by  a 
subsequent  agreement  of  August  17,  1918,  the  provisions  of  that  agree- 
ment were  duly  suspended  during  the  continuance  of  the  war  and  for 
two  years  thereafter,  so  this  application  could  be  made  to  the  Public 
Service  Commission,  and  neither  Johnson  City  nor  the  village  of 
Port  Dickinson  raise  any  question  as  to  the  power  of  such  commis- 
■  sion  to  authorise  an  increase  of  rate  of  fare  on  this  line  of  road.  In 
1890  the  limits  of  the  city  of  Binghamton  were  extended,  so  as  to 
include  within  its  present  boundaries  all  of  the  town  of  Binghamton 
upon  the  highways  of  which  this  road  was  built  and  operated,  ex- 
cept the  village  of  Port  Dickinson. 

Washington  Street  &  State  Asylum. 

The  Washington  Street  &  State  Asylum  Railroad  Company  was 
incorporated  on  the  23d  day  of  October,  1871,  under  and  pursuant 
to  the  Railroad  Law  of  1850,  being  chapter  140,  Laws  of  New  York 
1850.  Section  28  of  that  act  (repealed  in  1890  [Laws  1890,  c.  565]) 
defined  the  grant  of  powers,  and  subdivision  9  conferred  the  power  to 
fix  the  compensation  for  transportation  of  passengers,  but  limited  it 
to  three  cents  per  mile,  and  subdivision  5  of  that  section  contained  the 
following : 

"Nothing  in  this  act  contained  shall  be  construed  to  *  *  *  authorize  the 
construction  of  any  railroad,  not  already  located  in,  upon,  or  across  any 
streets  in  any  city,  without  the  assent  of  the  corporation  of  such  city." 

Section  33  of  that  act  provided  that : 

**The  Legislature  may,  when  any  such  railroad  shall  be  opened  for  use,  from 
time  to  time,  alter  or  reduce  the  rate  of  freight,  fare,  or  other  profits, 
♦  •  *  but  the  same  shall  not,  without  the  consent  of  the  corporation,  be 
so  reduced  -as  to  produce,  with  said  profits,  less  than  ten  per  centum  per 
annum  on  the  capital  actuaUy  expended." 

•  That  act  is  silent  as  to  the  imposition  of  any  condition  as  to  rates 
of  fare  by  the  city  on  giving  its  assent  to  the  use  of  its  streets. 

Park  Avenue  Railroad  Company. 

May  6,  1882,  the  Park  Avenue  Railroad  Company  was  incorpo- 
rated under  the  said  act  of  1850. 

Binghamton  Central  Railroad  Company. 

March  7,  1883,  the  Binghamton  Central  Railroad  Company  wa^  In- 
corporated under  said  act  of  1850. 
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City  Railway  Company. 

December  22,  1883,  the  City  Railway  Company  was  incorporated  un- 
der the  same  act  of  1850. 

It  is  seen  that  the  Washington  Street  &  State  Asylimi,  the  Park  Ave- 
nue, the  Binghamton  Central,  and  the  City  Railway  Companies  were 
incorporated  under  the  same  General  Raibroad  Law,  the  act  of  1850, 
and  that  each  had  the  same  rights  and  privileges  and  was  subject 
to  the  same  obligations  then  imposed  by  the  act  of  1850,  unless  in  some 
way  changed  or  qualified  by  the  consents  given  as  a  condition  of 
occupying  the  streets  of  the  city. 

Court  Street  &  East  End  Railroad  Company. 

In  March,  1886,  the  Court  Street  &  East  End  Railroad  Company  was 
organized  under  and  pursuant  to  the  law  of  May  6,  1884  (chapter  252). 
This  act  provided  for  the  construction,  etc.,  of  street  surface  railroads 
exclusively.    In  section  1  this  act  provided  that: 

"Such  corporation  shall  also  have  aU  the  powers  and  privileges  granted,  and 
he  subject  to  all  the  liabilities  imposed,  by  this  act  and  by  the  act  entitled 
*An  act  to  authorize  the  formation  of  railroad  corporations,  and  to  regulate 
the  same/  passed  April  2,  1850,  and  the  several  acts  amendatory  thereof,  ex- 
cept  as  the  said  acts  are  herein  modified." 

Section  3  of  this  act  provided  as  follows: 

"Any  company  organized  as  aforesaid,  or  any  existing  street  surface  rail- 
ifoad  company  or  corporation  heretofore  organized  for  the  purpose  of  build- 
ing and  operating  a  street  railroad,  may  construct,  maintain,  operate,  use  and 
extend  a  raUroad  or  branches  on  the  surface  of  the  soil,  through,  upon  and 
along  any  of  the  streets,  avenues,  roads  or  highways  of  such  cities,  towns 
and  vUlages,  and  also  through,  along  and  upon  any  private  property  which 
said  company  may  acquire  for  the  purpose,  and  may  also  construct  such 
switches,  sidings,  turnouts  and  turntables  and  suitable  stands  as  may  be 
necessary  for  the  convenient  working  of  such  road,  provided  that  the  con- 
sent in  writing  of  the  owners  of  one-half  in  value  of  the  property  bounded  on, 
and  the  consent  also  of  the  local  authorities  having  control  of  that  portion 
of  a  street  or  highway  upon  which  it  is  proposed  to  construct  or  operate  such 
railroad  be  after  the  passage  of  this  act  first  obtained." 

i  Section  9  contained  the  following  reservation  or  grant  of  power 

to  the  local  authorities  of  a  city  or  village  as  to  the  enactment  of  or- 
dinances, viz. : 

"The  local  authorities  having  charge  of  streets,  avenues,  roads  or  highways 
in  cities  and  incorporated  villages  may  make  such  reasonable  ordinances  or 
regulations  as  to  the  rate  of  speed,  mode  of  use  of  tracks,  and  removal  of  Ice 
and  snow,  as  the  interest  and  convenience  of  the  public  may  require.  A 
corporation  whose  servants  or  agents  willfully  or  negligently  violate  such  an 
ordinance  or  regulation,  as  aforesaid,  shall  be  liable  to  such  city  or  village 
for  a  penalty  not  exceeding  five  hundred,  dollars." 

f.  Sections  12  and  13  of  this  act  of  1884  provided  as  follows: 

"Sec.  12.  Any  street  surface  railway  company  may  In  any  case  operate  any 
portion  of  its  road  by  animal  or  horse  power,  or  by  any  power  other  than 
locomotive  steam  power,  which  may  be  consented  to  by  the  local  authorities 
and  by  a  majority  of  the  property  owners,  obtained  in  accordance  with  sec- 
tions three  and  four  of  this  act. 
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"Sec.  13.  No  company  or  corporation  Incorporated  under,  or  constmctiing 
and  operating  a  railroad  under  the  proTlslons  of  this  act,  shall  charge  any 
'peLsaenger  more  than  fire  cents  for  one  continuous  ride  from  any  point  on  Its 
road  or  on  any  road  or  line  or  branch  operated  1^  It  or  under  Its  control  to 
any  other  oolnt  thereon  or  on  any  connecting  branch  thereof  within  the  limits 
of  any  Incorporated  dty  or  village.  This  section  shall  not  be  construed  to 
apply  to  any  part  of  any  road  heretofore  constructed,  and  now  In  operation, 
unless  snch  company  shall  acquire  the  right  to  extend  such  road,  or  to  con- 
struct branches  thereof  under  the  provisions  of  this  act,  in  which  event  its 
rate  of  fare  shall  not  exceed  its  authorized  rates  prior  to  snch  extension." 

Section  18  further  provided: 

"All  acts  and  parts  of  acts,  whether  general  or  special,  inconsistent  with 
this  act  are  hereby  repealed." 

West  Side  Railway  Company 

In  September,  1887,  the  West  Side  Street  Railway  Company  was 
organized  under  the  said  act  of  1884. 

Binghamton,  Lestershire  &  Union  Railroad  Company. 

In  1894  the  Binghamton,  Lestershire  &  Union  Railroad  Company 
was  incorporated  imder  and  pursuant  to  article  4,  chapter  565,  Laws 
of  New  York  1890,  being  chapter  39  of  the  General  Laws,  and  re- 
lating to  "Street  Surface  Railroads."     . 

Section  91  of  the  act  of  1890  provides  as  follows  as  to  consents : 

"Such  railroad  shall  not  be  built,  extended  or  operated,  unless  the  con- 
sent in  writing,  acknowledged  as  are  deeds  entitled  to  be  recorded,  of  the 
owners  of  one-half  in  value  of  the  property  bounded  on,  and  also  the  consent 
of  the  municipal  authorities  having  control  of  that  portion  of  a  street  or 
highway  upon  which  it  is  proposed  to  build  or  operate  such  railroad  shall 
have  been  first  obtained/' 

Section  98  provides  as  follows  as  to  ordinances: 

"And  such  authorities  may  make  such  reasonable  regulations  and  ordi- 
nances as  to  the  rate  of  q;)eed,  mode  of  use  of  tracks,  and  removal  of  ice 
and  snow,  as  the  Interests  or  convenience  of  the  public  may  require." 

Section  100  of  the  act  relates  to  motive  power  and  changes  thereof. 
Section  101  of  the  act  of  1890  provides  as  follows  in  relation  to 
'*rate  of  fare,"  viz. : 

'*No  corporation  constructing  and  operating  a  railroad  under  the  provisions 
of  this  article,  or  of  chapter  252  of  the  Laws  of  1884,  shall  charge  any  pas- 
senger more  than  five  cents  for  one  continuous  ride  from  any  point  on  its 
road,  or  on  any  road,  line  or  branch  operated  by  St,  or  under  its  control,  to 
any  other  point  thereof,  or  any  connecting  branch  thereof;  and  not  more 
than  one  fare  shaU  be  charged  for  passage  over  the  main  line  of  road  and 
any  branch  or  extension  thereof,  whereof  the  right  to  construct  such  branch 
or  extension  has  been  acquired  under  the  provisions  of  such  chapter  or  of 
this  article;  but  this  section  shall  not  apply  to  any  part  of  any  road  con- 
structed prior  to  the  sixth  day  of  May,  1884,  and  then  in  operation,  unless  the 
corporation  owning  the  same  shall  have  acquired  the  right  to  extend  such 
road,  or  to  construct  branches  thereof  under  such  chapter,  or  shaU  aoqmre 
such  right  under  the  provisions  of  this  article,  in  which  event  its  rate  of  fare 
shall  not  exceed  its  authorized  rate  prior  to  such  extension.  The  Legislature 
expressly  reserves  the  right  to  regulate  and  reduce  the  rate  of  fare  on  any 
railroad  constructed  and  operated  wholly  or  in  part  under  such  chapter  or 
under  the  provisions  of  this  article." 
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These  are  the  eight  street  railway  companies  which  by  consolidation 
and  merger  became  the  Binghamton  Railway  Company  December  6, 
1901 ;  the  final  consolidation  having  been  made  under  the  provisions 
of  the  General  Railroad  Law  then  in  force  The  several  mergers  and 
consolidations  were  as  follows: 

Consolidations. 

I.  October  4,  1887,  pursuant  to  chapter  108,  Laws  of  New  York 
1875,  the  Washington  Street  &  State  Asylum  Railroad  Company  con- 
solidated with  the  Park  Avenue  Railroad  Company  and  became  the 
''Washington  Street,  Asylum  &  Park  Railroad  Company." 

II.  March  24,  1890,  imder  and  pursuant  to  the  same  statute,  said 
Washington  Street,  Asylum,^&  Park  Railroad  Company  (resulting  from 
the  first  consolidation)  consolidated  with  the  Binghamton  Central  Rail- 
road Company  and  the  City  Railway  Company,  and  these  three  com- 
panies became  the  "Binghamton  Street  Railroad  Company." 

III.  August  22,  1892,  under  and  pursuant  to  the  railroad  law  of 
1890,  the  said  Binghamton  &  Port  EHckinson  Railroad  Company  and 
the  said  Binghamton  Street  Railroad  Company  consolidated  and  be- 
came the  "Binghamton  Railroad  Company." 

Merger.      ' 

March  31,  1894,  the  Court  Street  &  East  End  Railroad  Company 
and  the  West  Side  Street  Railway  Company  were  merged  with  or  into 
and  became  the  property  of  the  said  "Binghamton  Railroad  Company." 

IV.  December  6,  1901,  under  and  pursuant  to  the  provisions  of  the 
General  Railroad  Law  of  New  York,  the  said  Binghamton  Railroad 
Company  consolidated  with  the  said  Binghamton,  Lestershire  &  Union 
Railroad  Company  and  they  became  the  "Binghamton  Railway  Com- 
pany," this  defendant. 

Consents  and  Conditions. 

Each  of  these  original  companies,  on  its  incorporation,  applied  to 
the  local  authorities  for  permission  to  lay  its  tracks  in  and  upon  the 
streets  and  highways,  and  also  for  permission  to  extend  their  tracks 
upon  streets  and  highways  not  covered  by  the  original  certificates  of 
incorporaticm,  certificates  of  extension  being  subsequently  filed,  and 
such  consents  were  given,  some  with  and  some  without  restrictions  or 
conditions. 

Binghamton  &  Port  Dickinson  Railroad  Company. 

j  The  consents  given  this  company,  both  by  the  city  and  the  towns, 

contained  no  restrictions. 


Companies  Organized  under  Act  of  1850. 

5  January  2,  1872,  the  city  of  Binghamton  gave  its  consent  to  the 

*  Washington  Street  &  State  Asylum  Railroad  Company  to  use  the 

•  ^  streets  named  in  its  charter.    May  12,  1873,  the  city  gave  its  consent 

that  said  company  extend  its  tracks  across  the  bridge. 

January  12,  18i87,  the  city  gave  its  consent  to  the  said  Washington 
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Street  &  State  Asylum  Railroad  Company  and  to  the  Park  Avenue 
Railroad  Company  to  change  their  motive  power  from  horses  and 
mules  to  electrical  power.  Prior  to  this  time  all  the  roads  had  been 
operated  by  horses  and  mules  as  their  motive  power.  The  said  Park 
Avenue  Railroad  Company  was  constructed  wholly  in  the  town  of 
Binghamton,  outside  the  city  of  Binghamton,  and  was  not  brought 
under  its  jurisdiction  until  the  extension  of  the  city  limits  in  1875. 

May  7,  1883,  the  city  gave  its  consent  to  the  Binghamton  Central 
Railroad  Company  to  construct  its  road  on  the  streets  named,  and 
July  1,  1885,  it  gave  to  this  road  the  right  to  extend  its  tracks  across 
the  Rockbottom  bridge  and  on  Conklin  avenue,  and  January  28,  1890, 
gave  this  road  the  right  to  extend  its  tracks  on  Henry  and  Eldridge 
streets.  These  permissions  for  extension  of  July  1,  1885,  and  January 
28,  1890,  were  given  after  the  general  street  railroad  law  of  May  6, 
1884,  had  become  a  law. 

March  17,  1884,  the  said  city  gave  to  the  City  Railway  Company  the 
right  to  use  certain  streets  named  in  its  charter,  and  September  19, 
1890,  gave  this  company  the  right  to  extend  its  tracks  on  Clinton  street. 
Consents  were  duly  given  this  company  to  lay  its  tracks  on  the  high- 
ways of  the  town  of  Binghamton  outside  the  city.  The  extensions  of 
the  lines  of  these  four  roads,  incorporated  imder  the  act  of  1850,  ex- 
cept that  of  Washington  Street  &  State  Asylum  Railroad  Company, 
which  extension  was  authorized  by  the  special  act  of  1873  (Laws  1873, 
c.  55),  were  made  after  the  act  of  May  6,  1884,  became  a  law. 

Companies  Organized  under  General  Act  of  May  6,  1884. 

May  10,  1887,  the  city  gave  its  consent  to  the  Court  Street  &  East 
End  Railroad  Company  to  lay  its  tracks  on  Court  and  other  streets. 
This  company  constructed  its  road  on  Court  street  and  operated  it  for 
a  time,  but  the  Binghamton  &  Port  Dickinson  Railroad  Company  had 
the  right  imder  its  charter  (chapter  501,  Laws  of  1868)  to  occupy  this 
street,  and  after  the  merger  of  the  Court  Street  &  East  End  Company 
with  the  Binghamton  Railroad  Company  in  March,  1894,  its  rights 
ceased  to  exist  and  the  right  to  the  operation  of  a  street  railroad  on 
Court  street  has  been  in  the  Binghamton  Railroad  Company  and  its 
successors,  derived  from  one  of  its  consolidated  companies.  Kent  v. 
Common  Council  of  the  City  of  Binghamton,  94  App.  Div.  522,  88 
N.  Y.  Supp.  34. 

September  24,  1889,  the  city  of  Binghamton  gave  to  the  West  Side 
Street  Railway  Company  permission  to  lay  its  tracks  on  Oak,  Leroy, 
and  other  streets  of  the  city,  and  consent  was  also  given  by  the  local 
authorities  of  the  town  of  Binghamton. 

Roads  Created  under  General  Law  of  1890. 

January  12,  1895,  the  town  of  Union  gave  the  Binghamton,  Lester- 
shire  &  Union  Railroad  Company  permission  to  construct  and  operate 
its  road  along  and  on  the  highway  of  the  town.  The  village  of  Union, 
in  the  town  of  Union,  and  Johnson  City,  formerly  Lestershire,  are  en- 
tirely outside  the  city  of  Binghamton  and  westerly  thereof. 

The  rate  of  fare  over  this  road  between  the  village  of  Union  and 
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the  village  of  Johnson  City  is  fixed  by  agreement  at  10  cents  for  a 
single  trip  and  15  cents  for  a  round  trip,  and  a  5-cent  fare  is  in  force 
between  intermediate  points  on  this  line. 

All  of  the  above  consents,  given  to  the  companies  incorporated  under 
the  general  street  railway  law  of  May  6,  1884,  and  the  consents 
given  to  the  extensions  of  the  tracks  of  the  companies  incorporated 
under  the  act  of  1850,  and  given  after  May  6,  1884,  expressly  provided 
that  they  were  given  subject  to  the  provisions  of  section  4  of  the  law 
of  May  6,  1884,  so  far  as  pertinent  thereto. 

Extensions  after  May  6,  1884. 

After  the  enactment  of  the  general  street  railroad  law  of  1884,  the 
following  extensions  of  the  right  to  lay  tracks  and  operate  on  the  streets 
were  granted  by  the  city :  May  25,  1896,  to  the  Binghamton  Railroad 
Company,  on  Front,  Ferry,  and  Main  streets;  May  15,  1894,  to  the 
Binghamton  Railroad  Company  on  Fayette  street  and  Floral  avenue; 
December  18,  1893,  to  the  Binghamton  Railroad  Company  on  Bee- 
thoven and  Robinson  streets ;  and  August  25, 1903,  to  Binghamton  Rail- 
way Company,  this  defendant,  across  the  Tompkins  street  bridge  and 
along  Tompkins  street. 

All  the  consents  to  the  extension  of  tracks  to  other  streets  of  the  city 
were  given  under  the  provisions  of  the  General  Railroad  Law,  and 
such  consents  provided,  as  required  by  that  law,  that  the  provisions 
of  article  4  of  the  act  of  1890,  so  far  as  pertinent  should  be  applicable 
thereto. 

February  21,  1893,  an  agreement  was  made  between  the  Bingham- 
ton Railroad  Company  and  the  village  of  Port  Dickinson,  but  it  does 
not  in  any  way  relate  to  or  concern  the  rate  of  fare. 

[I  Motive  Power. 


In  view  of  the  provisions  of  certain  of  the  consents  given,  and  of  a 
certain  ordinance  of  the  city,  to  all  of  which  attention  will  he  specifi- 
cally called,  the  question  of  "motive  power"  used  by  these  roads  be- 
comes important.  Until  equipped  for  the  use  of  electrical  power  in 
moving  their  cars,  all  these  companies  used  horses  and  mules  for  the 
purpose,  and  in  some  cases  were  expressly  limited  to  the  use  of  such 
motive  power  or  to  "animal  power." 

January  11  or  12,  1887,  the  city  of  Binghamton  gave  to  the  Wash- 
ington Street  &  State  Asylum  Railroad  Company  and  to  the  Park  Ave- 
nue Railroad  Company  permission  to  operate  its  cars  by  electrical 
!  power  in  place  of  horses  and  mules.    September  24,  1889,  tfic  same 

right  was  granted  by  the  city  to  the  Binghamton  Central  Railroad  Com- 
pany, and  October  16,  1890,  the  city  extended  the  same  right  to  the 
Binghamton  Street  Railroad  Company,  and  this  permission  covered  or 
included  the  following  roads,  which  then,  by  the  consolidations  above 
set  forth,  had  become  the  property  of  said  Binghamton  Street  Railroad 
Company,  viz. :  Washington  Street  &  State  Asylum,  the  Park  Avenue, 
the  Binghamton  Central,  and  the  City  Railway  Companies. 

To  the  other  companies  this  right  to  change  motive  power  from 
horses  and  mules  to  electricity  was  given  as  follows :    March  28,  1892, 
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to  the  Binghamton  &  Port  Dickinson  Railroad  Company;  March  7, 
1893,  to  the  Court  Street  &  East  End  Railroad  Company  and  to  the 
West  Side  Street  Railway  Company.  All  of  the  resolutions  of  the 
common  council  of  the  city  giving  the  right  of  extension  of  lines,  en- 
acted after  1893,  gave  the  right  to  use  electricity  as  motive  power  in 
operating  cars. 

The  consents  to  this  change  of  motive  power  imposed  no  condition 
of  any  kind  as  to  the  rate  of  fare  to  be  thereafter  charged. 

Reconstruction. 

The  change  of  power  from  horses  and  mules,  or  "animal  power,** 
to  electrical  power,  involved  and  made  necessary,  substantially,  a  re- 
construction of  the  several  lines  of  road,  great  outlays  of  money, 
changes  of  cars  and  equipment  and  tracks,  and  the  construction  and  in- 
stallation of  electrical  power  plants.  Eventually  there  was  a  rebuild- 
ing and  reconstruction  of  all  except  the  roadbeds  themselves,  and  these 
in  many  cases  had  to  be  improved  or  rebuilt. 

Ordinance  of  January  2,  1872. 

Soon  after  the  incorporation,  in  October,  1871,  of  the  Washington 
Street  &  State  Asylum  Railroad  Company  (the  only  other  company 
then  in  existence  in  the  city  of  Binghamton  having  been  created  by  a 
special  act  of  Legislature),  the  company  applied  for  permission  to  con- 
struct and  operate  its  road  on  and  over  the  streets  of  the  city  named 
in  the  articles  of  incorporation.  The  common  council  of  the  city  of 
Binghamton  on  the  2d  day  of  January,  1872,  thereupon  adopted  and 
enacted  what  it  denominated  "An  ordinance  in  relation  to  street  rail- 
roads," and  enacted  therein  (I  give  only  the  pertinent  provisions) : 

"Tbe  common  council  of  the  dty  of  Binghamton  do  ordain  as  follows: 
"The  common  councU  of  the  city  of  Binghamtcm  will  permit  to  be  con- 
structed in  said  city,  by  the  Washington  Street  &  State  Asylum  Railroad 
Company,  a  corporation  organized  under  and  by  authority  of  the  general 
railroad  law,  passed  April  2^  1850,  and  the  several  acts  amending  the  same, 
a  railroad  which  shall  commence  at  the  south  end  of  Washington  street,  near 
the  covered  bridge,  and  to  run  through  and  over  Washington  street,  Lewis 
street.  Prospect  avenue,  Eldredge  street,  Cemetery  street  and  Robinson  street, 
to  the  city  limits,  joining  the  town  of  Binghamton  on  the  east,  to  be  construct- 
ed, established,  maintained  and  operated  upon  the  terms,  conditions  and 
stipulations  hereinafter  prescribed." 

Provision  is  then  made  for  the  construction  and  character  of  the 
road  and  care  of  and  keeping  open  of  the  streets. 

"Sec.  4.  The  cars  to  be  used  on  the  said  road  shall  be  drawn  by  horses  or  ;' 

mules,  only  at  a  qpeed  not  exceeding  the  rate  of  seven  miles  an  hour.  [j 

"Sec.  5.  The  company  may  charge  and  coUect  from  any  person  on  entering  Mi 

their  cars  or  carriages,  for  riding  any  distance  upon  said  road  on  the  same  [;! 

continuous  route,  within  the  corporation  limits,  a  sum.  not  exceeding  live  '' 
cents;   except  that  children  under  twelve  years  of  age  in  going  to  and  from 

school,  shall  not  be  charged  by  said  company  a  sum  exceeding  four  cents;  i 

and  also  except  children  under  five  years  of  age,  accompanied  by  parents  or  I 
other  persons  having  them  in  charge,  such  children  to  ride  free.    •    ♦     • 

"Sec  23.  The  restrictions,  requirements  and  regulations  herein  imposed  ^ 
upon  said  railroad  company  as  the  condition  of  this  grant,  shall  be  imposed, 
and  required  of  all  railroad  companies  using  horse  or  mule  power,  whidi  may 
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hereafter  build,  establish  or  maintain  railroads  in  other  of  the  streets  in  said 
city,  and  for  such  purpose  this  resolution  is  declared  to  be  'an  ordinance  in 
relation  to  street  railroads.* " 

This  ordinance,  after  granting  the  right  to  construct  and  operate 
the  road  on  the  streets  mentioned,  expressly  provides,  in  section  4, 
that : 

"The  cars  to  be  used  on  said  road  shall  6c  drawn  hy  hones  or  twules,  only 
at  a  speed  not  exceeding  the  rate  of  seven  miles  an  hour." 

This  section  limits  the  motive  power  to  "horses  or  mules,"  and  nec- 
essarily excludes  the  use  of  electrical  power. 

Section  5  relates  to  the  rate  of  fare  to  be  charged  and,  as  mattei*  of 
course,  provides  a  rate  of  fare  to  be  charged  for  a  ride,  as  specified, 
upon  cars  drawn  or  moved  on  that  road  by  either  horses  or  mules,  and 
no  others.  If  the  acceptance  of  the  grant  made  this  a  contract  be- 
tween the  ctiy  and  the  railroad  company,  as  it  did,  the  contract  was 
that  the  railroad  must  draw  or  propel  its  cars  by  horse  or  mule  power, 
and  that  for  a  ride  on  any  part  of  such  line  within  the  boundaries  of 
the  city  on  cars  so  moved  by  such  power  it  could  charge  5  cents  and 
no  more.  The  railroad  company  was  also  restricted  in  other  respects 
not  necessary  to  be  noted.  The  language  is  plain  and  unequivocal, 
and  the  rights  granted  and  restrictions  imposed  are  definite  and  cer- 
tain.   Nothing  is  left  to  implication. 

Section  23  expressly  provides  that  the  "restrictions,  requirements 
and  regulations  ji^ein  imposed"  (meaning  those  specified  in  the  or- 
dinance read  as  a  whole,  and  which  include  rates  of  fare)  as  the  con- 
dition of  the  grant  of  the  right  to  construct  and  operate  that  road — 

"shall  be  imposed  [upon]  and  required  of  all  railroad  companies  using  horse 
or  mule  power,  which  may  hereafter  build,  establish  or  maintain  railroads  in 
other  of  the  streets  of  said  dty,  and  for  such  purpose  this  resolution  is  de- 
clared to  be  *an  ordinance  in  relation  to  street  railroads.* " 

That  is,  the  entire  resolution  as  one  whole  is  an  ordinance  in  rela- 
tion to  street  railroads,  and  one  applicable  to  ail  such  roads  which 
are  within  its  description  of  roads,  viz.  those  roads  operated  by  horses 
or  mules  as  the  motive  power  and  to  none  other.  The  Washington 
Street  &  State  Asylum  Railroad  Company  was  within  the  description, 
for  it  was  expressly  limited  and  restricted  to  the  use  of  horse  or  mule 
power  in  operating  its  cars  on  its  road,  and,  in  defining  other  roads  to 
come  within  the  provisions  of  the  ordinance,  they  were  specified  to 
be  and  limited  to  "all  railroad  companies  using  horse  or  mule  power" 
which  might  thereafter  build,  establish,  or  maintain  railroads  on  other 
of  the  streets  of  said  city.  This  included  all  sudi  roads,  except  the  one 
then  in  existence  and  operation,  which  had  a  special  charter,  and  with 
which  the  common  council  could  not  interfere,  except  in  so  far  as  the 
special  act  might  permit  or  authorize.  This  placed  all  roads  there- 
after authorized  on  a  par  with  the  Washington  Street  road,  unless 
by  subsequent  action  some  departure  was  made. 

I  think  it  very  plain  that  this  ordinance  of  the  city  showed  its  policy 
and  purpose  in  regard  to  street  railroads  within  the  city  then  and 
thereby  authorized,  or  that  might  thereafter  be  authorized,  viz.  to 
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provide  for  the  use  of  horse  or  mule  power  in  moving  cars  thereon 
and  exclude  the  use  thereon  of  all  other  motive  power ;  and,  secondly, 
to  prescribe  and  limit  in  amount  the  rate  of  fare  that  might  be  charged 
to  the  users  of  such  cars  when  and  while  so  drawn  and  propelled.  The 
common  council  did  not  undertake  to  deal  with  the  subject  of  fares 
on  the  Washington  Street  line,  or  any  other  line,  when  it  or  they  should 
cease  to  be  'operated  by  horses  or  mules,  and  come,  by  consent  of  the 
city,  to  be  operated  by  some  other  motive  power.  There  is  nothing 
to  indicate  either  party  had  other  than  horses  and  mules  in  mind  or 
contemplation  as  a  motive  power.  Nor  did  the  conmion  council  un- 
dertake to  deal  with  rates  of  fare  on  street  railroads  thereafter  author- 
ized, except  in  a  general  way  and  by  carrying  the  rate  of  fare  men- 
tioned along  with  and  as  a  part  of  the  provisions  as  to  the  motive  pow- 
er to  be  us^.    The  one  restriction  is  dependent  on  the  other. 

It  seems  clear  that  the  ordinance  of  1872  was  intended  to  impose 
a  double  restriction  on  the  Washington  Street  line  of  road  then  and 
thereby  authorized,  and  also  on  all  street  car  lines  thereafter  author- 
ized and  constructed,  viz.  confine  them  to  the  use  of  horses  or  mules 
in  moving  cars  and  the  payment  of  a  5-cent  fare  only  (except  in  case 
of  children)  for  a  continuous  ride  on  any  part  of  the  line  when  and 
while  the  cars  were  moved  by  that  power ;  that  the  one  condition  or 
restriction  went  with  the  other,  and  was  associated  with  and  dependent 
on  it ;  that  when,  with  the  consent  of  the  city,  the  restriction  as  to  mo- 
tive power  fell,  or  was  done  away  with,  and  another  substituted,  and 
nothing  was  said  as  to  rate  of  fare  after  such  ^change,  the  restriction 
as  to  rate  of  fare  fell,  or  was  done  away  with,  with  it.  It  was  not  the 
policy  or  purpose  of  this  ordinance  to  fix  rates  of  fare  on  street  rail- 
roads using  other  than  horses  or  mules  as  a  motive  power,  and  it  did 
not  undertake  to  do  so,  and  hence,  when  the  city  authorized  the  change 
of  motive  power  from  horses  and  mules  to  electricity,  and  imposed  no 
restriction  or  limitation  as  to  fares  to  be  charged,  as  it  might  have 
done,  it  left  these  roads  under  the  provisions  of  the  general  railroad 
acts  applicable. 

The  effect  of  consent  by  a  city  to  change  from  horse  power  to  elec- 
tricity is  considered  in  the  foUowing  case:  Minneapolis  v.  Street 
Railway  Co.,  215  U.  S.  417,  431,  30  Sup.  Ct.  118,  54  L.  Ed.  259.  In 
that  case  the  city  claimed  that  the  railway  company,  by  accepting  a 
subsequent  ordinance  authorizing  it  to  change  its  power  from  horse 
power  to  electric  power,  lost  such  rights  as  it  had  under  the  former 
ordinance;  that,  by  accepting  the  later  ordinance,  it  abandoned  its 
rights  under  the  first.    The  court  said : 

"It  is  cantended  that  the  original  ordinance  was  limited  to  the  right  to 
operate  street  railways  by  horse  or  pneumatic  power,  and  that  when  the  ordi- 
nance of  September  20, 1890,  was  passed  conditions  were  entirely  changed,  and 
a  new  and  different  mode  of  operation  was  substituted,  and  rights  existing  li^ 

under  the  original  ordinance  were  terminated  and  abandoned."  ' 


The  court  then  went  on  to  point  out  that  by  the  language  of  the  or- 
dinance it  appeared  that  the  parties  had  other  power  dian  horse  pow- 
er in  mind  when  it  originally  accepted  the  grant,  and  that  there  was  no 
express  limitation  to  horse  power  in  the  first  ordinance,  and  therefore, 
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as  the  railroad  company  under  the  first  ordinance  had  the  right  to 
charge  a  S-cent  fare,  it  was  not  lost  by  the  mere  change  of  power  au- 
thorized by  the  second  ordinance  and  operation  under  it,  and  that 
this  change  did  not  authorize  the  city  to  reduce  the  fare. 

In  the  instant  case  the  ordinance  of  the  city  of  Binghamton  express- 
ly limited  the  power  to  horse  and  mule  power,  and  there  is  not  a  word 
to  indicate  any  other  power  was  in  the  minds  of  the  parties.  The  syb- 
sequent  ordinance  authorizing  a  change  to  electrical  power,  and  the  use 
of  such  electrical  power  under  changed  conditions  of  cost  of  mainte- 
nance, etc.,  is  silent  on  the  subject  of  fares,  and  the  question  is :  Did 
the  limitation  and  restriction  on  fare  named  in  the  original  ordinance 
remain  in  force  imder  these  new  conditions  and  this  change  of  power, 
and  in  view  of  the  evident  policy  and  purpose  of  the  city  to  have  the 
restriction  apply  only  to  roads  using  horse  and  mule  power?* 

It  seems  to  me  clear  that  the  ordinance  imposed  these  restrictions 
cm  the  street  railroads  then  authorized  and  those  thereafter  author- 
ized which  used  horse  and  mule  power,  and  no  others,  and  that  when 
the  Washington  Street  line  was  subsequently  authorized  to  use  elec- 
trical power  it  came  under  the  general  policy,  and  was  not  thereafter 
subject  to  any  legislative  or  contract  restriction,  either  as  to  speed  or 
rate  of  fare.  Clearly  it  was  no  longer  controlled  by  section  23  of  the 
ordinance  of  1872.  In  short,  I  am  of  opinion  that  under  the  ordinance 
of  January  2,  1872,  the  Washington  Street  &  State  Asylum  Railroad 
Company  was  restricted  to  the  use  of  horse  and  mule  power  in  moving 
its  cars  and  to  a  speed  not  exceeding  the  rate  of  seven  miles  per  hour 
and  to  a  5-cent  rate  of  fare;  that  fiiis  was  declared  to  be  applicable 
to  all  roads  thereafter  built  and  using  that  power,  and  showed  the  pol- 
icy and  purpose  as  to  all  such  roads ;  that  such  restrictions  were  not  in- 
tended  to  apply,  and  did  not  apply,  to  roads  using  electrical  power, 
and  never  did.  I  conclude  that,  when  the  Washington  Street  line  was 
thereafter  authorized  to  use  electricity,  it  came  under  the  general  pol- 
icy and  passed  from  under  the  restrictions  as  to  speed  and  rates  of 
fare.  When  the  main  and  controlling  restriction  was  eliminated,  all 
those  dependent  thereon  were  nullified,  except  as  otherwise  provided. 
The  language  of  section  23  of  the  ordinance  is : 

"Restrictions,  requirements  and  r^rulations  herein  imposed  upon  said  rail- 
road company    •    •    ♦    shall  be  imposed  and  required." 

The  5-cent  rate  of  section  5  is  a  "restriction"  on  the  charges  to  be 
made,  surely,  and  the  mandatory  clause  of  section  4,  "The  cars  to  be 
used  on  the  said  road  shall  be  drawn  by  horses  or  mules,"  is  a  "re- 
quirement," without  doubt.  It  cannot  reasonably  be  contended  that 
section  23  of  the  ordinance  did  not  apply  to  the  Washington  Street 
line.  It  was  the  Washington  Street  line  that  the  ordinance  was  dealing 
with  primarily.  Everything  in  the  ordinance  down  .to  section  23  ap- 
plied thereto  directly  and  in  terms.  Section  23  is  a  plain  and  unequiv- 
ocal enactment  that  all  the  provisions  of  the  preceding  22  sections 
shall  apply  to  all  other  street  car  lines  in  the  city  thereafter  estab- 
lished using  horse  or  mule  power.  All  are  put  on  an  exact  equality. 
It  is  the  same  as  if  the  common  council  had  enacted  an  ordinance  con- 
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tabling  all  the  sections,  preceded  by  the  statement,  "The  common  coun- 
cil of  the  city  of  Binghamton  do  ordain  and  establish  the  following 
ordinance  in  relation  to  street  railways  in  said  city,  to  be  constructed 
hereafter,"  using  the  plural,  "such  railroads,"  instead  of  the  singular, 
"such  railroad,"  in  the  various  sections,  and  had  then  added : 

"Permission  is  hereby  granted  to  the  Washington  Street  &  State  Asylum 
Bailroad  Oomi)any  to  construct  and  operate  its  lines  of  proposed  road  subject 
to,  under  and  pursuant  to  the  provisions  of  the  aboye  ordinance." 

The  Binghamton  Central  Railroad  Company  was  incorporated  March 
7,  1883,  and  into  the  consent  to  use  the  streets  of  the  city  was  placed 
some  of  the  provisions  of  the  above-mentioned  ordinance  of  Januanr 
2,  1872;  but  the  three  provisions  as  to  horse  or  mule  power,  speed, 
and  rate  of  fare  were  brought  together,  so  as  to  read : 

••That  the  cars  to  be  used  by  said  railroad  shall  be  drawn  by  horses  or 
mules  only  at  a  i^»eed  not  exceeding  the  rate  of  seven  miles  per  hour;  and 
the  said  company  are  herein  authorized  and  empowered  to  charge  for  and 
receive  from  each  passenger  carried  on  their  road  for  any  distance  within  the 
dty  of  Bingliamton  a  sum  not  to  exceed  five  cents  and  the  company  may  run 
cars  without  any  other  conductor  but  a  drlyer." 

This  was  the  first  company  to  which  permission  to  use  streets  was 
given  after  the  adoption  of  the  ordinance  of  1872.  That  ordinance 
had  not  been  repealed,  and  the  common  council  was  but  acting  pur- 
suant to  its  provisions.  It  was  mere  surplusage  to  incorporate  its 
provisions  into  the  consent. 

July  1,  1885,  permission  was  given  the  Binghamton  Central  Rail- 
road Company  to  extend  its  tracks  across  Rockbottom  bridge  and  on 
Conklin  avenue,  as  we  have  seen,  and  September  24,  1889,  to  extend 
its  tracks  on  Henry  and  Eldredge  streets,  and  no  conditions  whatever 
were  expressly  imposed.  The  cars  on  these  extensions  were  drawn 
by  horses  or  mules,  or  by  both.  Later  consent  was  given  for  the  sub- 
stitution of  electrical  power  on  the  whole  line,  and  the  substitution 
was  made.  By  law  these  extensions  were  made  under  the  provisions 
of  the  act  of  May  6,  1884. 

March  17,  1884,  the  city  granted  to  the  City  Railway  Company  the 
right  to  construct  tracks  from  Spring  Forest  Cemetery  to  Eldredge 
street,  "subject  to  an  ordinance  in  relation  to  street  railroads  passed 
January  2,  1872,"  the  one  hereinbefore  recited  in  part.  The  resolution 
of  August  27,  1889,  which  gave  the  consent  of  the  city  to  the  City 
Railway  Company  to  extend  its  tracks  on  Clinton  and  other  streets 
makes  no  reference  to  the  ordinance  of  1872,  and  the  resolution  of 
September  19,  1890,  gave  the  consent  of  the  city  that  this  last-named  j 

company  might  lay  its  tracks  on  the  "streets  covered  by  its  charter 
with  T-rails,"  and  declared:  »j 

"Nothing  therein  contained  shall  relleye  the  company  from  any  of  the  re-  !| 

quirements  of  chapter  38  of  the  City  Ordinances,  or  of  any  ordinance  of  the 
city." 

Chapter  38  is  the  ordinance  of  January  2,  1872.  This  company  also 
used  horses  and  mules  as  motive  power  for  a  time. 

The  Binghamton  &  Port  Dickinson  Railroad  Company,  the  Park 
Avenue  Railroad  Company,  which  was  brought  into  the  ci^  of  Bing- 
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hamtan  in  1875,  the  Court  Street  &  East  End  Railroad  Company,  and 
the  West  Side  Railway  Company,  from  the  time  of  their  construction 
until  by  consent  of  the  city  electricity  as  a  motive  power  was  author- 
ized, used  horses  and  mules  as  their  motive  power.  The  ordinance 
of  1872  was  never  applicable  to  the  Binghamton  &  Port  Dickinson 
Railroad  Company,  as  it  acquired  its  right  to  use  the  streets  and  high- 
ways from  its  act  of  incorporation,  and  the  consent  of  the  city  and 
town  was  made  mandatory.  The  consents  were  given  months  before 
the  ordinance  of  1872  was  enacted.  The  line  of  the  Park  Avenue 
Company  was  constructed  in  the  town  of  Binghamton,  and  brought 
within  the  city  limits,  in  1875,  by  the  extension  of  such  limits,  and 
that  company  never  gave  any  consent  to  be  bound  by  the  ordinance 
of  1872,  and  it  is  very  doubtful  whether  that  ordinance  ever  became 
bidding  on  it.  However,  if  it  did,  it  was  only  applicable  so  long  as 
it  used  horses  or  mules  as  a  motive  power.  The  Court  Street  & 
East  End  Railroad  Company  was  incorporated  under  the  general 
street  railroad  law  of  May  6,  1884  (chapter  252,  Laws  of  1884).  The 
consent  of  the  city,  given  May  10,  1887,  provided : 

"But  this  consent  is  understood  to  be  given  subject  to  the  conditions  here- 
tofore imposed  and  agreed  to  by  the  company,  and  ui>on  the  express  condi- 
tion that  the  provisions  of  the  law  under  which  the  company  is  incorporated 
which  are  pertinent  to  said  consent  shall  be  complied  with." 

This  company  also  used  horse  and  mule  power. 

The  West  Side  Railroad  Company  was  given  consent  to  use  the 
streets  of  the  city  September  24,  1889,  on  the  following  conditions: 
(1)  That  the  cars  to  be  used  might  be  drawn  by  horses  or  mules  or  pro- 
pelled by  electricity.  (2)  That  the  provisions  of  the  act  of  the  Leg- 
islature of  May  6,  1884,  and  of  the  amendments  thereto  which  may 
be  pertinent  thereto,  shall  in  good  faith  be  complied  with;  also  th£ 
reasonable  ordinances  and  requirements  of  the  city  of  Binghamton. 

This  company  was  incorporated  under  the  act  of  May  6,  1884,  and 
it  was  made  mandatory  on  the  city  to  give  its  consent,  subject  to  the 
provisions  of  that  law.  Its  cars  were  drawn  by  horses  or  mules  for 
about  three  years.  I  do  not  think  it  ever  came  under  the  ordinance  of 
1872;  but,  if  it  did,  it  was  subject  thereto  so  long  as  it  used  horse 
or  mule  power,  and  no  longer.  Section  13  of  that  act  fixes  the  rate 
of  fare  as  we  have  seen,  and  it  is  a  general  law.  No  act  of  the  local 
authorities  could  modify  or  change  that  law,  or  take  that  road,  or  any 
road  incorporated  pursuant  thereto,  from  under  its  provisions. 

In  People  ex  rel.  South  Shore  T.  Co.  v.  Willcox,  196  N.  Y.  212, 
89  N.  E.  459,  it  was  held: 

"So  far  as  the  consent  of  the  municipal  authorities  to  the  construction  of 
the  proposed  Une  may  be  limited  by  conditions  which  are  in  conflict  with  the 
provisions  of  the  Public  Service  Commissions  Law,  it  is  enough  to  say  that 
the  statute  must  prevaU  and  such  conditions  are  simply  nugatory." 

This  is  true  as  to  conditions  imposed  which  are  inconsistent  with  the 
provisions  of  any  applicable  statute  of  the  state,  and  it  is  held  again 
and  again  that  fixing  rates  of  fare  by  law  is  essentially  a  legislative 
function  or  power. 
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Contracts. 

[8-13]  Contracts,  to  be  valid  and  binding,  when  not  implied  by  law 
from  the  existence  of  certain  conditions,  result  from  the  mutual  agree- 
ment of  the  parties  to  be  bound  thereby,  and  the  terms  must  be  agreed 
upon,  not  only  as  to  the  subject-matter,  but  as  to  the  things  to  be  done 
by  each  party.  The  minds  of  the  parties  must  meet.  There  can  be 
no  valid  and  binding  agreement  to  violate  a  law,  but  private  legal  ob- 
ligations imposed  by  statute  may  be  varied  by  an  agreement  which  is 
not  forbidden  by  law,  or  which  is  not  in  violation  of  or  contrary  to 
the  public  policy  and  spirit  of  the  law.  All  the  terms  and  conditions 
of  the  contract,  assuming  its  validity,  are  to  be  taken  and  read  together, 
and  each  provision  is  to  be  read  and  construed  with  reference  to  all 
the  other  provisions  having  any  relation  to  it.    The  parties,  by  mu-  •  . 

tual  consent,  properly  evidenced,  may  take  out  of  a  contract  one  pro- 
vision and  substitute  another,  or  take  out  one  or  more  provisions  and 
leave  the  changed  contract  in  force,  provided  such  removal  docs  not 
destroy  the  entire  contract ;  but  as  a  general  rule  it  is  never  implied 
that  the  one  party  assents  to  a  change  which  materially  affects  his 
rights,  or  remedies,  or  both,  and  creates  new  obligations,  and  substi- 
tutes nothing. 

Here  the  contract,  if  it  was  such,  fixed  and  limited  the  power  to  be 
used  to  horses  or  mules,  and  fixed  and  limited  the  fare  to  be  charged 
on  street  car  lines  of  that  character,  and  on  which  cars  so  drawn  by 
horses  or  mules  were  used.  Both  provisions,  as  well  as  that  relating 
to  spneed,  have  reference  to  such  roads  and  to  no  others,  and  both  such 
provisions  were  of  the  very  essence  of  the  contract.  The  change  in 
the  one  respect,  that  of  power,  was  so  fundamental,  important,  and  far- 
reaching  that  it  cannot  be  implied  or  surmised  that  the  change  of 
power  was  a  mere  substitution  in  the  contract  of  one  thing  for  another, 
leaving  the  contract  as  thus  changed  in  full  force  and  effect. 

In*  13  Corpus  Juris,  588,  it  is  said : 

"As  a  contract  is  the  result  of  agreement,  so  an  agreement  may  put  an  end 
to  a  contract.  Therefore  a  contract  may  be  discharged  at  any  time  before  the 
performance  is  due  by  a  new  agreement  with  the  effect  of  altering  the  terms 
of  the  original  agreement  or  of  rescinding  it  altogether;  and  a  claim  under 
the  original  contract  may  then  be  met  l)y  the  new  agreement  so  far  as  the 
latter  operates  to  alter  or  to  rescind  the  former.  The  discharge  may  take 
the  form  either  of  a  total  obliteration  of  all  contractual  relations  between 
the  parties  in  regard  to  the  subject-matter  of  the  contract,  or  it  may  be  effect- 
ed by  the  substitution  of  a  new  agreement  in  place  of  the  old  one." 

In  American  Fine  Art  Co.  v.  Simon,  140  Fed.  529,  536,  72  C.  C.  j^j 

A.  45,  52,  the  Circuit  Court  of  Appeals,  Second  Circuit,  said :  ![: 

"It  is  well  settled  that  a  contract  not  performed  on  either  side  may  be  dis-  tjj 

charged  by  agreement  of  the  parties,  and  that  XhU  discharge  may  he  effected  m 

by  a  change  in  the  terms  whereby  a  new  contract  is  in  effect  substituted  for  !! 

the  old  one."  |i 

It  is  a  question  of  what  the  parties  intended,  whether  to  merely  make  j 

a  change  in  one  respect,  leaving  the  contract  in  full  force  and  effect 
otherwise,  to  make  a  new  contract  entirely,  or  to  wholly  discharge  the 
old  one ;  and  in  this  case  it  cannot  reasonably  be  supposed  or  held  that 
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the  railroad  company,  when  the  motive  power  was  changed  from  hors- 
es and  mules  to  electricity,  thereby  imposing  g^at  expense  and  new 
obligations,  intended  to  remain  bound  by  the  provisions  as  to  rate  of 
fare  contained  in  the  ordinance  of  1872,  which  might  not  be  at  all 
adequate  or  appropriate  to  changed  conditions.  New  statutes  appli- 
cable to  such  a  situation  had  been  enacted  and  were  in  force.  Section 
13  of  the  act  of  1884  limited  the  rate  of  fare  to  be  charged  to  5  cents — 

"for  one  continuous  ride  from  any  point  on  Its  road,  or  on  any  road  or  line 
or  branch  operated  by  it  or  under  its  control,  to  any  other  point  thereon  or 
on  any  connecting  branch  thereof  within  the  limits  of  any  incorporated  city 
or  yillage." 

This  was  made  more  effective  for  the  protection  of  the  city  and  its 
people  and  the  general  public,  and  more  beneficial  to  them,  and  it  can- 
not be  assumed  it  was  contemplated,  when  changing  from  horse  and 
mule  power  to  electrical  power,  that  it  was  intended  or  considered 
necessary  to  violate  the  spirit  of  the  statute  of  1884,  by  making  a  con- 
tract as  to  fares  in  disregard  of  its  provisions.  By  coming  under  the 
provisions  of  that  law  as  to  fares,  the  only  benefit  the  railroad  company 
would  derive  was  the  right  to  avail  itself  of  any  statute*  then  or  there- 
after enacted  and  in  force  allowing  the  L^islature  to  fix  the  rate  of 
fare  itself  or  by  a  public  service  or  other  commission.  It  must  be 
borne  in  mind  that  all  of  the  consents  to  a  change  of  motive  power 
from  horses  and  mules  to  electrical  power  were  given  after  the  enact- 
ment of  chapter  252  of  the  Laws  of  1884,  an  act  entitled  "An  act  to 
provide  for  the  construction,  extension,  maintenance  and  operation  of 
street  surface  railroads  and  branches  thereof  in  cities,  towns,  and  vil- 
lages," and  was  broad  and  general  in  its  provisions,  and  intended  to  be, 
and  that  its  provisions  applied  in  terms  not  only  to  companies  organ- 
ized under  the  act,  but  to  *'any  existing  street  surface  railroad  com- 
pany or  corporation  heretofore  organized  for  the  purpose  of  building 
and  operating  a  street  railroad"  (see  section  3,  quoted  above),  and  that 
it  fixed  rates  of  f^e  for  all  of  ^ch  roads  (see  section  13),  and  also 
provided  what  ordinances  affecting  all  such  roads  could  be  enacted 
by  such  cities,  towns,  and  villages.  No  street  surface  railroad  com- 
pany or  corporation  was  excepted  from  its  provisions,  and  the  pur- 
pose to  bring  them  all  under  its  provisions  could  not  have  been  made 
plainer.  It  is,  of  course,  true  that  the  act  did  not  purport  or  attempt 
to  cancel  or  interfere  with  constitutionally  protected  existing  valid 
contracts,  for  that  it  could  not  do.  City  of  Minneapolis  v.  M.  Street 
R.  Co.,  215  U.  S.  417,  427,  30  Sup.  Ct.  118,  54  L.  Ed.  259.  But  the 
cities,  towns,  and  villages  acting  under  its  provisions  thereafter,  and 
granting  rights,  privileges,  and  extensions,  are  presumed  to  have  had 
knowledge  of  all  the  provisions  of  the  act,  and  to  have  acted  with 
reference  thereto. 

In  Anson  on  Contracts,  c.  2,  pt.  5,  p.  337,  the  different  ways  by 
which  a  party  may  be  discharged  from  the  obligations  of  a  contract 
are  stated: 

"(1)  By  the  performance  of  all  the  duties  undertaken  by  either  party  and 
the  satisfaction  of  the  rights  secured  thereby.  (2)  It  may  be  dii^charged  by 
the  oi)eration  of  rules  of  law  upon  certain  sets  of  circumstances.*' 
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Under  the  head  of  "Waiver"  the  author  says  (chapter  1,  pt.  5,  p. 
.338): 

"A  contract  may  be  discharged  by  express  agreement  that  it  shall  no  longer 
bind  either  party.  This  process  is  called  a  waiver,  cancellation,  or  rescis- 
sion of  the  contract  An  agreement  of  this  nature  is  subject  to  the  rule  which 
governs  all  simple  contracts,  with  regard  to  consideration.  And  the  considera- 
tion for  the  promise  of  eadi  party  is  the  abandonment  by  the  other  of  his 
rights  under  the  contract  Tlie  rule,  often  stated,  that  'a  simple  contract 
may,  before  breach,  be  waived  or  discharged,  without  a  deed  and  without 
consideration,'  must  be  taken  to  mean  that,  where  the  contract  is  executory, 
no  further  consideration  is  needed  for  an  agreement  to  rescind  than  the  dis- 
charge of  each  party  by  the  other  from  his  liabilities  under  the  contract.'* 

The  restriction  to  a  fare  of  5  cents  was  inseparably  connected  with 
the  use  of  horse  or  mule  power.  Then  why  did  not  the  change  to 
electricity,  the  abandonment  of  horses  and  mules  as  a  motive  poiyer, 
and  the  acceptance  of  the  improved  method  and  consent  thereto, 
operate  as  a  waiver  of  the  restriction  as  to  fare  so  inseparably  con- 
nected therewith? 

The  author  further  says  (page  342) : 

"And  it  operates  as  a  rescission  in  this  way:  That  if  it  does  not  in  terms 
express  an  intention  that  the  original  contract  should  be  waived,  it  indicates 
8n<ii  an  intention  by  the  introduction  of  new  terms  or  new  parties.  The 
change  of  rights  and  UabUities,  and  consequent  extinction  of  those  whicb 
before  existed,  forms  the  consideration  on  each  side  for  the  new  contract" 

And  at  page  346  we  find  the  following: 

"A  contract  may  contain  within  itself  the  elements  of  its  own  discharge,  in 
the  form  of  express  provisions  for  its  determination  under  certain  circum- 
stances. These  circumstances  may  be  the  nonfulfillment  of  a  specified  term 
of  the  contract,  the  oooutrenoe  of  a  partUmlar  event,  or  the  exercise  by  one 
of  the  parties  of  an  option  to  determine  the  contract." 

And  the  following: 

"The  parties  may  introduce  into  the  terms  of  their  contract  a  provision 
that  the  fulfillment  of  a  condition  or  the  occurrence  of  an  event  shall  discharge 
them  both  from  further  liabilities  under  the  contract  Sudi  a  provision  is 
called  a  condition  subsequent  and  is  well  illustrated  by  the  case  of  a  bond, 
which  is  a  promise  subject,  to,  or  defeasible  upon,  a  condition  expressed  in 
the  bond." 

Can  it  be  doubted  that  making  the  rate  of  fare  mentioned  in  the  or- 
dinance of  1872,  and  the  restrictions  and  conditions  therein  contained, 
applicable  to  roads  operated  by  horse  and  mule  power  exclusively, 
and  to  those  only,  operated  as  matter  of  law  to  render  ineffective 
and  inoperative  such  provision  as  to  rate  of  fare,  when  the  use  of 
horses  and  mules  was  abandoned  with  the  consent  of  the  city  and  the 
new  and  improved  and  expensive  electrical  system  was  installed? 

In  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co.  (C.  C.)  30  Fed.  324, 
the  plaintiff  company,  by  its  charter,  was  given  the  exclusive  "horse 
railroad*'  franchise  of  the  city  of  Omaha  for  50  years.  It  constructed 
its  road.  Cable  roads  were  not  then  known,  at  least  were  not  in 
use.  Later  a  city  ordinance  granted  the  right  to  the  defendant  com- 
pany to  construct  and  operate  a  cable  road  on  the  same  streets,  or  some 
of  ^em,  and  it  undertook  to  do  so,  and  plaintiff  sought  to  enjoin  it, 
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claiming  that  this  was  an  infringement  of  its  grant.  It  was  held. 
Judge  Brewer,  later  of  the  Supreme  Court  of  the  United  States,  giv- 
ing the  opinion,  that  it  was  not  an  interference,  and  also : 

*'That  even  if  the  grant  of  the  'horse  railroad*  franchise  meant  a  grant  of 
the  'street  railroad'  franchise  in  the  contemplation  of.  the  parties,  yet  a  grant 
of  a  monopoly  contemplated  was  only  of  snch  forms  of  transportation  as 
were  then  known  and  in  existence,  not  of  such  as  might  subsequently  be 
devised  and  used." 

In  Saginaw  Gaslight  Co.  v.  City  of  Saginaw  (C.  C.)  28  Fed.  529, 
it  was  held  that  the  grant  of  the  exclusive  right  to  light  the  city  with 
gas  for  30  years  was  not  impaired  by  the  subsequent  grant  to  another 
company  of  the  right  to  light  the  city  with  electricity. 

These  cases  illustrate  and  emphasize  the  wide  and  fundamental  dis- 
tinction between  the  grant  of  a  power  to  use  horses  and  mules  in  draw- 
ing street  cars,  and  the  subsequent  grant  of  the  power  to  use  electrical 
power  on  the  same  roads.  The  changes  authorized  and  made  struck 
to  the  very  roots  of  the  ordinance  and  alleged  contract,  and  in  effect 
provided  for  the  entire  reconstruction  of  the  roads  with  new  and  dif- 
ferent equipment  and  modes  of  operation.  Many  of  the  provisions  of 
the  ordinance  of  1872,  applicable  to  the  movement  and  operation  of 
the  old  horse  cars  drawn  by  horses  or  mules  became  wholly  inappro- 
priate, and  inapplicable  or  inefficient,  when  applied  to  the  operation 
of  roads  and  cars  operated  and  propelled  by  electricity.  Not  unlike 
a  revolution  in  a  government,  actually  accomplished  by  force  or  oth- 
erwise, when  the  new  system  and  laws  adopted  by  the  new  government 
are  put  in  operation,  especially  with  the  consent  of  the  old,  it  requires 
the  enactment  of  no  repealing  statutes,  and  it  is  not  essential  that  the 
new  system  differ  in  each  and  every  respect  in  order  to  do  away  en- 
tirely with  the  old  one. 

[14, 15]  It  has  been  argued  and  contended  that,  even  if  the  ordi- 
nance of  January  2,  1872,  and  the  construction  and  operation  of  these 
roads  thereafter,  did  not  constitute  a  binding  contract,  or  if  the  au- 
thorized change  of  power  from  horses  and  mules  to  electricity  ab- 
rogated such  contracts,  assuming  their  existence  up  to  that  time,  that 
a  contract  as  to  rates  of  fare  exists  between  said  railroad  companies 
and  the  city  of  Binghamton  because  of  the  insertion  in  the  consents 
granted  after  the  act  of  May  6,  1884,  became  operative,  of  the  require- 
ment imposed  by  section  4  of  chapter  252  of  said  Laws,  and  the  sub- 
sequent acts  on  the  same  subject,  making  it  mandatory  upon  munic- 
ipal authorities,  in  granting  such  consents  to  the  construction  and 
operation  of  street  surface  roads,  to  provide  therein  that : 

"The  consent  of  the  local  authorities  shall  in  all  cases  be  applied  for  in 
writing,  and  when  granted  shall  be  upon  the  express  condition  that  the  pro- 
visions of  this  act  pertinent  thereto  shall  be  complied  with,  and  shall  be  tiled/' 
etc 

It  is  evident  that  the  Legislature  inserted  this  provision  in  the  law 
of  1884,  to  make  certain  that  the  cities  and  villages  of  the  state  did  not 
grant  consents  to  the  use  of  their  streets  by  street  railroad  corpora- 
fl  tions,  except  on  compliance  with  all  the  conditions  pertinent  to  tJie 

grant  of  such  consents.    This  provision  has  nothing  to  do  with  rates 
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of  fare,  and  is  not  an  exaction  that  contracts  in  relation  to  rates  of 
fare  or  the  financial  management  of  the  road  shall  be  entered  into  and 
incorporated  in  the  consents.  It  is  a  restriction  on  the  city  and  vil- 
lage authorities  in  granting  consents.  The  act  itself  in  section  13 
fixes  the  rate  of  fare  absolutely.  It  required  no  contract,  no  agree- 
ment, no  limitation  in  the  consents  granted  fixing  the  rates  of  fare, 
or  consenting  to  the  rate  established  by  law.  Section  13  applied,  not 
only  to  roads  thereafter  constructed,  but  to  all  extensions  of  existing 
roads  and  necessarily  to  roads  obtaining  extensions.  Nothing  in  the 
act  of  1884  permitted  or  sanctioned  the  making  of  any  contract  as 
to  the  rate  of  fare.  The  fixing  of  rates  of  fare  on  such  roads  is  a 
legislative  function  exercised  in  the  interest  of  the  public,  and  when 
such  function  was  exercised  by  the  Legislature  any  contract  in  rela- 
tion thereto  fixing  a  rate  would  have  been  unlawful  and  void.  The 
making  of  such  contracts  would  be  contrary  to  the  public  policy  of 
the  state  and  evidenced  by  the  general  act  of  1884,  and  subsequent  acts 
whereby  the  Legislature  of  the  state  proceeded  to  assert  and  exercise 
its  power  in  this  regard.  See  Gulf,  C,  etc.,  Ry.  Co.  v.  Hefley,  158 
U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910;  Texas  &  Pac.  R.  Co.  v. 
Mugg,  202  U.  S.  242,  26  Sup.  Ct.  628,  SO  L.  Ed.  1011;  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  56,  28  Sup.  Ct.  428,  52  L.  Ed. 
681 ;  New  Haven  R.  R.  Co.  v.  Interstate  Com.  Com'n,  200  U.  S.  361, 
26  Sup.  Ct.  272,  50  L.  Ed.  515 ;  1  Page  on  Contracts,  p.  177.  It  is  a 
general  principle  that  when  the  state,  or  the  nation,  has  power  to  reg- 
ulate and  control  a  matter  by  law,  until  it  does  act  parties  are  at  liberty 
to  contract  with  reference  thereto,  but  when  it  does  act  and  covers 
the  subject  the  statute  absolutely  and  exclusively  controls. 

State  has  Assumed  to  Control  Rate  of  Fare. 
[16]  In  and  by  the  act  of  May  6,  1884,  and  from  that  time  to  the 
present,  the  state  of  New  York  has  exercised  its  power  to  fix  rates 
of  fare  on  street  railroads.  See  Railroad  Law  of  1890;  section  1, 
c.  688,  Laws  of  1897.  Chapter  688  of  Laws  of  1897,  amended  section 
101  of  chapter  565  of  the  Laws  of  1890  (as  amended  by  chapter  676 
of  the  Laws-  of  1892),  by  adding  thereto  the  following : 

"The  Legislature  expressly  reserves  the  right  to  regulate  and  reduce  the    ' 
rate  of  fare  on  any  railroad  constructed  and  operated  wholly  or  In  part  under 
sudi  chapter  or  under  the  provisions  of  this  article." 

The  present  law,  derived  from  the  law  of  1890,  section  101,  as 
amended  in  1897,  reads  as  follows : 

"No  corporation  constructing  and  operating  a  railroad  under  the  provi- 
sions of  this  article,  or  of  chapter  252  of  the  Laws  of  1884,  shall  charge  any  i| 
passenger  more  than  five  cents  for  one  continuous  ride  from  any  point  on  its  ;| 
road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under  its  control,  to  any  f[! 
other  point  thereof,  or  any  connecting  branch  thereof,  within  the  limits  of  any  I, 
Incorporated  dty  or  village.  Not  more  than  <me  fare  shall  be  charged  within  I 
the  limits  of  any  such  city  or  village,  for  passage  over  title  main  line  of  road  tr 
and  any  branch  or  extension  thereof  if  the  right  to  construct  such  branch  or  1; 
extension  shall  have  been  acquired  under  the  provisions  of  such  chapter  or  of  j 
this  article;  except  that  in  any  dty  of  the  tliird  class,  or  Incorporated  vll-  1^ 
lage,  It  shall  be  lawful  for  such  corporation  to  charge  and  collect  as  a  maxi-  ' 
mum  rate  of  fare  for  each  passenger,  ten  cents,  where  such  passenger  Is  car-  i 
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ried  in  a  car  whldi  overcomes  an  elevation  of  at  least  four  hundred  and  flftj 
feet  within  a  distance  of  one  and  a  half  miles.  This  section  shall  not  apply  to 
any  part  of  any  road  constructed  prior  to  May  6,  1884,  and  then  in  operation, 
unless  the  corporation  owning  the  same  shall  have  acquired  the  right  to  ex- 
tend such  road,  or  to  construct  brandies  thereof  under  such  chapter,  •  •  • 
in  whi<rh  event  its  rate  of  fare  shall  not  exceed  its  authorized  rate  prior  to 
such  extension.  The  Legislature  expressly  reserves  the  right  to  regulate  and 
reduce  the  rate  of  fare  on  any  railroad  constructed  and  oi>erated  wholly  or  in 
part  under  such  chapter  or  under  the  provisions  of  this  article;  and  the  pub- 
lic service  commission  shall  possess  the  same  power,  to  be  exercised  as  pre- 
scribed in  the  public  service  commissions  law."    CbnsoL  Laws,  c.  49,  S  18L 

This  provides,  as  did  the  act  of  1890,  that: 

"This  section  shall  not  apply  to  any  part  of  any  road  constructed  prior  to 
May  6,  1884,  and  then  in  operation,  unless  the  corporation  owning  same  shaU 
have  acquired  the  right  to  ewtend  such  road,  or  to  construct  branches  thereof 
under  such  chapter,"  etc. 

And  then  follows  the  reservation, 

August  25,  1903,  the  city  of  Binghamton  by  resolution  duly  and  ex- 
plicitly authorized  the  Binghamton  Railway  Company,  the  defendant, 
which  then  owned  and  operated  all  of  the  roads,  to  extend  its  road 
across  the  Tompkins  Street  bridge  and  along  Tompkins  street  upon 
and  subject  to  certain  conditions,  viz.  a  contract  of  April  26,  1892,  re- 
lating to  the  amount  the  railroad  company  was  to  pay  towards  pave- 
ments, also  certain  provisions  of  article  4  of  the  act  of  June  7,  1890, 
known  as  the  Railroad  Law. 

By  the  consolidations  and  mergers  as  shown  the  road  of  the  de- 
fendant had  become  one  road,  and  in  applying  for  and  obtaining  bene- 
fits and  privileges  it  was  acting  as  a  corporation,  and  the  city  in  grant- 
ing such  extensions,  etc.,  was  granting  it  to  the  Binghamton  Railway 
Company,  and  the  resolution  so  expressly  states,  viz. : 

I  "Whereas,  the  Binghamton  Railway  Company  did  on  the  25th  day  of  July, 

i  1903,  apply    ♦    ♦    ♦    for  consent  to  extend,  construct,  operate  and  maintain: 

?  •    •    •    Resolved,  in  consideration,    •    •    •    the  consent  of  the  common 

\  council  of  the  city  of  Binghamton,  N.  Y.,  is  hereby  given,  pursuant  to  law, 

t  to  the  Binghamton  Railway  Company  to  extend,  construct,  operate  and  main- 

tain," etc.,  such  extensions. 

While  it  may  be  that  each  of  the  corporations  existed  and  had  not 
been  wound  up  or  dissolved,  all  the  property  and  property  rights, 
etc.,  had  become  the  property  of  the  Binghamton  Railway  C5ompany, 
the  present  defendant,  and  it  was  acting  in  the  premises,  and  the  city 
was  dealing  with  it,  and  not  with  some  part  of  it,  or  some  one  of  the 
old  corporations.  I  think  it  very  clear  that  the  city,  by  its  common 
council,  not  only  recognized  the  right  of  the  Legislature  to  fix  fares 
for  a  ride  on  all  the  various  lines  thereafter,  but  by  its  action  assented 
thereto.  When  such  extension  was  granted,  the  entire  line  within  the 
city  by  its  consent  came  under  the  general  Railroad  Law. 

It  will  be  noticed  that  article  5  of  chapter  481  of  the  Laws  of  1910, 
chapter  49  of  Consolidated  Laws,  known  as  the  Railroad  Law  (sec- 
tion 170),  and  now  in  force,  provides : 

**The  provisions  of  this  article  shall  apply  to  every  corporation  which,  under 
the  provisions  thereot  or  of  any  other  law,  has  constructed  or  shall  construct 
or  operate,  or  has  been  or  shall  be  organized  to  construct  or  operate,  a  street 
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surface  railroad,  or  any  extension  or  extensions,  branch  or  branches  thereof, 
for  public  use  in  the  conveyance  of  persons  and  property  for  compensation, 
upon  and  along  any  street,  avenue,  road,  highway,  or  private  property,  in  any 
city,  town  or  village,  or  in  any  two  or  more  dvil  divisions  of  the  state,  and 
every  such  corporation  must  comply  with  the  provisions  of  this  article." 

I 

It  also  has  the  same  provisions  as  before  quoted,  giving  power  to 
pass  ordinances,  and  excludes  the  enactment  of  an  ordinance  as  to 
rates  of  fare. 

In  Milwaukee  Electric  Railway  &  L.  Co.  v.  Railroad  Commission 
of  Wisconsin,  238  U.  S.  174,  35  Sup.  Ct.  520,  59  L.  Ed.  1254,  the  court 
held  not  only  that  "the  fixing  of  rates  which  may  be  charged  by  public 
service  corporations  [in  this  case  a  street  car  corporation]  is  a  leg- 
islative function  of  the  state,"  but  that  the  grant  or  surrender  of  that 
power  to  the  municipality  cannot  lightly  be  assumed  or  presumed. 
If  such  grant  or  surrender  is  made,  it  must  be  made  in  plain  and  un- 
equivocal terms.  The  court  quotes  with  approval  the  language  of  Mr. 
Justice  Moody  in  Home  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  265,  273, 
29  Sup.  Ct.  50,  52  (53  L.  Ed.  176),  viz. : 

"The  surrender,  by  contract,  of  a  power  of  government,  though  hi  certain 
well-defined  cases  It  may  be  made  by  legislative  authority,  Is  a  very  grave 
act,  and  the  surrender  itself,  as  well  as  the  authority  to  make  it,  must  be 
closely  scrutinized.  No  other  body  than  the  supreme  legislature  (in  this  case, 
the  Legislature  of  the  state)  has  the  authority  to  make  such  a  surrender,  un- 
less the  authority  is  clearly  delegated  to  it  by  the  supreme  legislature.  The 
general  powers  of  a  municipality  or  of  any  other  political  subdivision  of  the 
state  are  not  sufficient.    Bpociflc  aurihority  fw  thai  purpose  is  required" 

The  Railroad  Act  of  1850,  in  section  28,  subd.  9,  conferred  on  the 
railroad  company  power  "to  regulate  the  time  and  manner  in  which 
passengers  and  property  shall  be  transported,  and  the  compensation 
to  be  paid  therefor;  but  such  compensation,  for  any  passenger  and 
his  ordinary  baggage,  shall  not  exceed  three  cents  per  mile."  But  in 
section  33  of  the  same  act  the  power  to  ^'alt^  or  reduce  the  rate  of 
freight,  fare,  or  other  profits,"  etc.,  was  expressly  reserved.  The  gen- 
eral act  of  1884  (chapter  252),  as  seen  already,  restricts  ordinances 
to  rate  of  speed,  mode  of  use  of  tracks,  and  removal  of  ice  or  snow, 
and  contains  no  surrender  or  delegation  of  authority  to  fix  or  regulate 
rates  of  fare. 

I  think  it  clear  that  all  of  these  roads  have  come  under  and  are 
subject  to  the  general  railroad  laws,  and  that  there  is  no  contract  in 
force  which  prevents  the  Public  Service  Commission  from  now  es-  : 

tablishing  or  authorizing  the  fixing  of  rates  of  fare  thereon,  considered  t 

as  one  line.  'a 

In  Milwaukee,  etc.,  v.  Railroad  Commissions,  etc.,  238  U.  S.  174,  35  i 

Sup.  Ct.  820,  59  L.  Ed.  1254,  decided  in  1915,  the  court  called  special  i 

attention  to  the  fact  that  in  Cleveland  v.  Cleveland  City  Ry.,  194  U. 
S.  517,  24  Sup.  Ct  756,  48  L.  Ed.  1102,  the  Ohio  courts  had  specific- 
ally held  that  the  acceptances  of  ordinances  of  the  character*  speci-  1 
fied  constituted  a  binding  contract,  and  the  statute  of  Ohio  was  set 
forth  and  held  to  specifically  authorize  a  binding  contract  for  the  pe-  I 
riod  of  time  named.    Section  3443  of  the  Ohio  statute  provided:  , 
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"Council,  etc,  may  Fiw  Terms  and  Conditions, — Ck>uiicll  or  the  commlssloii- 
ers,  as  the  case  may  be,  shall  have  the  power  to  fiif  the  terms  and  conditions 
upon  which  such  [street]  railways  may  be  constmcted,  operated,  extended,  and 
consolidated." 

Here  Was  found  the  express  legislative  grant  of  the  necessary  power 
to  contract. 

In  Minneapolis  v.  Minneapolis  Street  Ry.,  215  U.  S.  417,  30  Sup. 
Ct.  118,  54  L.  Ed.  259,  the  ordinance  which  was  held  to  constitute  a 
binding  contract  as  to  rates  of  fare  was  specifically  validated  by  a  sub- 
sequent act  of  the  Legislature. 

In  Milwaukee  Ry.  v.  Wisconsin  R.  R.  Comm.,  supra,  the  court 
quotes  and  approves  the  language  of  the  Chief  Justice  in  Manitowoc 
V.  Manitowoc  &  N.  T.  Co.,  145  Wis.  13,  129  N.  W.  925,  140  Am.  St 
Rep.  1056,  VIZ. : 

**No  specific  authority  having  been  conferred  on  the  dty  to  enter  into  the 
contract  in  question,  the  right  of  the  state  to  Interfere  whenever  the  pubUc 
weal  demanded  was  not  abrogated.  The  contract  remained  valid  between  the 
parties  to  it  until  such  time  as  the  state  saw  fit  to  exercise  its  paramount  au- 
thority, and  no  longer.  To  this  extent,  and  to  this  extent  only,  is  the  con- 
tract before  us  a  vaUd  subsisting  obligation." 

I  cannot  assent  to  the  proposition,  in  view  of  the  decisions,  that 
where  such  ordinances  as  we  find  in  the  instant  case  were  passed  and 
consents  granted  under  statutes  reserving  the  power  in  the  Legislature 
to  dter  or  change  rates,  etc.,  that  the  acceptance  of  the  conditions  im- 
posed bj  the  municipality  constituted  a  valid  and  binding  contract 
for  all  time,  or  during  the  life  of  the  charter.  It  seems  to  me  the  sur- 
render of  power,  if  there  was  such  surrender,  was  for  a  limited  period 
only;  that  is,  that  the  contract  remained  valid  between  the  parties 
to  it  until  such  time  as  the  state  should  see  fit  to  exercise  its  para- 
mount authority,  and  no  longer,  and  using  the  quotation,  and  applying 
it  to  this  case,  the  contract  remained  valid  between  the  parties  to  it 
until  such  time  as  the  state  saw  fit  to  exercise  its  paramount  author- 
ity, and  no  longer.  The  authority  of  the  state  of  New  York  in  the 
premises  has  not  been  surrendered,  and  it  has  not  approved  or  vali- 
dated any  of  the  alleged  ordinances  or  contracts.  The  state  from  time 
to  time  has  asserted  its  paramount  authority  by  new  legislation  on  the 
subject,  and  the  municipality  has  recognized  and  acted  under  and 
availed  itself  of  such  new  legislation  by  granting  extensions  of  lines 
of  roads,  obtaining  benefits,  and  otherwise,  and  the  railroad  has  also 
recognized  the  validity  of  such  laws  and  has  availed  itself  of  their 
provisions.  Neither  party  has  questioned  the  paramount  power  and 
authority  of  the  state  in  the  premises. 

In  Freeport  Water  Co.  v.  Freeport  City,  180  U.  S.  587,  600,  21 
Sup.  Ct.  493,  498  (45  L.  Ed.  679),  the  question  was  as  to  the  construc- 
tion of  a  statute  by  which  the  city  council  was  authorized  to  contract 
with  any  person  or  corporation  to  construct  and  maintain  waterworks 
"at  such  rates  as  may  be  fixed  by  ordinance,  and  for  a  period  not  ex- 
ceeding thirty  years."    The  court  held : 

"The  words  'fixed  by  ordinance*  may  be  construed  to  mean  by  (M-dinance 
once  for  all  to  endure  during  the  whole  period  of  80  years*  or  by  ordinances 
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from  time  to  time  as  might  be  deemed  necessary*  Of  the  two  constructions, 
that  must  be  adapted  which  is  most  favorable  to  the  public,  not  that  one 
which  would  so  tie  the  hands  of  the  council  that  the  rates  could  not  be  ad- 
Justed  as  justice  to  both  parties  might  require  at  a  particular  time:* 

So  the  court  held  that  the  action  of  the  council  in  reducing  and 
charging  the  rate  from  that  first  established  under  and  by  a  new  or- 
dinance enacted  by  it  was  justified.  A  valid  contract  binds  both  par- 
ties, if  it  binds  either,  and  in  that  case  under  the  holding  of  the  court 
the  water  company  itself  could  have  applied  to  the  I^egislature  for  an 
increase  of  rate,  and  the  Legislature  ccmld  have  granted  it  or  author- 
ized it. 

In  the  instant  case,  under  the  act  of  1850  (chapter  140,  §  28,  subd. 
9,  and  section  33),  while  the  city  could  enact  an  ordinance  "to  *  *  * 
r^[ulate  the  compensation  to  be  paid  therefor"  (transportation  of  per- 
sons), by  section  33  the  Legislature  expressly  reserved  and  retained 
the  power  to  "alter  or  reduce  the  rate  of  freight,  fare,"  etc.  This  it 
can  do  at  any  time.  The  consents  were  given  and  the  road  constructed 
subject  to  the  act  of  1850,  and  all  its  provisions  must  be  read  in  con- 
nection with  the  ordinance.  The  ordinance  could  not,  legally,  be  broad- 
er than  the  del^^tiori  or  surrender  of  authority  made  by  the  Legisla- 
ture. 

[17]  Matter  of  Quimby  v.  Public  Service  Commission  for  Second 
District,  223  N.  Y.  244,  119  N.  E.  433,  is  urged  as  decisive  here. 
Notwithstanding  the  strong  dissent  in  that  case,  it  must  be  accepted 
as  the  law  of  the  state  of  New  York  as  to  the  power  of  the  Public 
Service  Commission  in  the  Second  District.  Has  the  case  any  decisive 
application  in  the  instant  case  ? 

The  New  York  State  Railways  (a  street  surface  railway),  a  corpo- 
ration, applied  to  the  Public  Service  Commission  for  an  order  au- 
thorizing it  to  increase  its  rate  of  fare  }n  the  city  of  Rochester  from 
five  to  six  cents.  It  was  held  that  there  was  a  valid  and  subsisting 
contract  between  the  railroad  and  the  city  providing  that  a  fare  of  5 
cents  only  could  be  charged,  and  that  the  Public  Service  Commission 
had  not  been  granted  the  power  by  the  Legislature  to  increase  the 
fare  with  such  contract  existing,  even  if  the  Legislature  had  reserved 
and  retained  to  itself  such  power;  that  is,  power  to  change  or  ignore 
the  contract.  Whether  such  power  had  been  retained  was  not  de- 
cided; the  court  saying : 

"It  is,  however,  unnecessary,  and  therefore  improper,  to  decide  at  this  time 
what  the  limits  of  legislative  power  are  in  this  connection.  The  delegation 
of  legislative  power  to  commissions  and  other  administrative  officers  and 
boards  need  not  be  assumed,  if  the  general  words  from  which  such  delegation  |i 

may  be  inferred  are  not  reasonably  so  construed.  In  the  absence  of  clear  and 
definite  language,  conferring  without  ambiguity  jurisdiction  upon  the  Public 
Service  Oommisslon  to  increase  rates  of  fare  agreed  upon  by  the  street  rail- 
road and  the  local  authorities,  we  should  not  unnecessarily  hold  that  the  Leg- 
islature has  intended  to  delegate  any  of  its  powers  in  the  matter,  whatever  its 
powers  may  be." 

The  court  tl^en  goes  on  to  say  that  three  courses  in  fixing  rates  are 
open  to  the  Legislature,  viz.:  To  itself  prescribe  the  rates;  to  dele- 
gate the  power  to  the  commission;  to  leave  the  matter  to  agreement 
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between  the  railroad  company  and  the  local  authorities — and  that  by 
plain  words  the  Legislature  has  conferred  on  the  Public  Service  Com- 
mission power  to  regulate  rates  fixed  by  statute,  but  has  used  no  word 
or  words  disclosing  an  intent  in  so  doing  to  deal  with  the  matter  of 
rates  fixed  by  agreement  between  the  railroad  company  and  the  local 
authorities. 

However  great  the  doubt  expressed  as  to  whether  the  Legislature 
had  reserved  the  power  to  regulate  the  fares,  increase  or  diminish 
them,  I  think  it  settled  that  it  is  not  necessary  for  the  Legislature  in 
fixing  fares,  or  providing  for  consents  to  the  use  of  streets  by  cities, 
to  reserve  any  such  power.  It  is  reserved,  or  rather  is  not  parted  with. 
The  power  to  regulate,  etc.,  cannot  be  granted  away  or  abrogated  or 
abdicated  by  the  Legislature.  This  is  settled  in  Union  Dry  Goods  Co. 
v.  Georgia  Public  Service  Corporation,  248  U.  S.  372,  39  Sup.  Ct  117, 

63  L.  Ed. ,  decided  January  7,  1919,  by  the  Supreme  Court  of  the 

United  States.  In  that  case  the  Georgia  Public  Service  Corporation 
contracted  with  the  Union  Dry  Goods  Company  for  the  term  of 
five  years  to  supply  it  with  electric  light  and  power  at  fiixed  rates. 
The  parties  acted  under  and  pursuant  to  this  contract  for  two  years, 
when  the  Railroad  Commission  of  Georgia  made  the  following  order, 
viz. : 

"Ordered,  that  on  and  after  March  1,  ldl4,  and  nntil  the  farther  order  of 
the  commission,  the  foUo^vlng  schednle  of  rates  shall  be  the  maximum  schednle 
of  rates  to  be  charged  by  the  Georgia  PubUc  Service  Corporation" 

— and  then  followed  the  rates  complained  of,  and  which  the  Union 
Dry  Goods  Company  refused  to  pay,  setting  up  its  contract.  The 
court,  in  affirming  a  judgment  upholding  the  validity  of  the  order,  said: 

"The  plaintiff  in  error  did  not  assert  in  its  pleadings,  or  offer  evidence  tend- 
ing to  prove,  that  these  conunission  rates  were  unreasonable,  but  complained 
only  that  they  were  higher  thwn  the  oontraot  rates,  a/nd  for,  this  reason,  U 
argued,  that  to  give  effect  to  the  order,  as  the  state  Bupreme  Court  did,  vio- 
lated  the  provisions  of  the  Constitution  referred  to, 

"The  presumption  of  law  is  in  favor  of  the  validity  of  the  order,  and  the 
plaintiff  in  error  did  not  deny,  as  it  could  not  successfully,  that  capital  in- 
vested in  an  electric  Ught  and  power  plant  to  supply  electricity  to  the  inhabi- 
tants of  a  city  is  devoted  to  a  use  in  which  the  public  has  an  interest  which 
Justifies  rate  regulation  by  a  state  in  the  exercise  of  its  police  power.  Mann 
V.  Illinois,  &4  U.  S.  113  [24  L.  Ed.  77];  Budd  v.  New  York,  143  U.  S.  617  [12 
Sup.  Ct  468,  36  li.  Ed.  247] ;  German  AlUance  Ins.  Co.  v.  Lewis,  Superintend- 
ent of  Insurance  of  the  State  of  Kansas,  233  U.  S.  389,  407  [34  Sup.  CL  612, 
58  li.  Ed.  1011,  Ia  R.  a.  19150,  1189]. 

"Tbus  it  will  be  seen  that  the  case  of  the  plaintiff  in  error  is  narrowed  to 
the  claim  that  reasonable  rates,  fixed  by  a  state  in  an  appropriate  exercise  of 
its  police  power,  are  invalid  for  the  reason  that,  if  ^ven  effect,  they  will 
supersede  the  rates  designated  in  the  private  contract  between  the  parties  to 
the  suit,  entered  into  prior  to  the  making  of  the  order  by  the  Railroad  Com- 
mission. 

"Except  for  the  seriousness  with  which  this  claim  has  been  asserted  and  is 
now  pursued  into  this  court,  the  law  with  respect  to  it  would  be  regarded  as 
so  settled  as  not  to  merit  further  discussion. 

"That  private  contract  rights  must  yield  to  the  public  welfare,  where  the 
latter  is  appr(^riately  declared  and  defined  and  the  two  conflict,  has  been 
often  decided  by  this  court  Thus  In  Manigault  v.'  Springs,  199  U.  S.  473,  480 
[26  Sup.  Ct.  127,  130  (50  L.  Ed.  274)],  it  was  dedared  that: 

"  'It  is  the  settled  law  of  this  court  that  the  interdiction  of  statutes  Imr 
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pairing  the  obligation  of  contracts  does  not  prevent  the  state  from'  properly 
exercising  its  police  powers  *for  the  good  of  the  public,  though  contracts  pre- 
viously entered  into  between  individuals  may  thereby  be  affected.' 

"This  on  authority  of  many  cases  which  are  cited. 

••In  Hudson  Water  Co.  v.  McCarter,  209  U,  S.  349.  357  [28  Sup.  Ct  529.  531 
(52  K  Ed.  828)J.  it  is  said  that: 

••  •One  whose  rights,  such  as  they  are,  ar^  subject  to  state  restriction,  can- 
not remove  them  from  the  power  of  the  state  by  making  a  contract  about 
thenoL    The  contract  will  carry  with  it  the  infirmity  of  the  subject-matter.' 

••In  L.  &  N.  B.  B.  Oo.  V.  Mottley,  219  U.  S.  467,  482  [31  Sup.  Ct  265,  270 
(56  li.  Ed.  297,1  34  U  R.  A.  [N.  S.]  671)],  this  is  quoted  with  approval  from 
Knox  V.  Lee,  12  Wall.  457,  560,  551  [20  Ia  Ed.  287],  viz. : 

••  •Contracts  must  be  understood  as  made  in  reference  to  the  possible  exer- 
cise of  the  rightful  authority  of  the  government,  and  no  obligation  of  a  con- 
tract can  extend  to  defeat  the  legitimate  government  authority.' 

••In  the  same  report,  in  Chicago,  B.  4t  Q.  B.  K  Co.  v.  McOuire  [^19  U.  S.] 
567  [31  Sup.  Ct  362,  55  L.  Ed.  328],  it  is  said : 

•*  •There  is  no  absolute  freedom  to  do  as  one  wills  or  to  contract  as  one 
chooses.  The  guaranty  of  liberty  does  not  withdraw  from  legislative  supervi- 
sion that  wide  department  of  activity  which  consists  of  the  making  of  con- 
tracts, or  deny  to  government  the  power  to  provide  restrictive  safeguards. 
Libert  implies  the  absence  of  arbitrary  restraint,  not  immunity  from  reason- 
able regulations  and  prohibitions  imposed  in  the  interests  of  the  community.' 

••In  Atlanta  Coast  Line  B.  B.  Co.  v.  Goldsboro,  232  U.  S.  548,  558  [34  Sup. 
Ct  364,  368  (58  L.  Ed.  814)1,  the  court  said: 

•••It  is  settled  that  neither  the  ••contract"  dause  nor  the  ••due  process" 
clause  has  the  effect  of  overriding  the  power  of  the  state  to  establish  all  regu- 
lations that  are  reasonably  necessary  to  secure  the  health,  safety,  good  order, 
comfort,  or  general  welfare  of  the  community ;  that  this  power  can  neither  be 
abdicated  nor  bargained  away,  and  is  inalienable  even  by  express  grant ;  and 
that  all  contract  and  property  rights  are  held  subject  to  its  fair  exercise.' 

•'And  in  Bail  &  Blver  Cbal  Co.  v.  Ohio  Industrial  Commission,  286  U.  S. 
338,  349  [35  Sup.  Ct.  359,  362  (50  L.  Ed.  607)],  the  state  of  the  law  upon  the 
subject  is  thus  aptly  described: 

••  •This  court  has  so  often  afflrraed  the  right  of  the  state  in  the  exercise  of 
Its  police  power  to  place  reasonable  restraints,  like  that  here  involved,  upon 
the  freedom  of  contract,  that  we  need  only  to  refer  to  some  of  the  cases  in 
passing.' 

••These  decisions,  a  few  from  many  to  like  effect,  should  suffice  to  satisfy  the 
most  skeptical  or  belated  Investigator  that  the  right  of  private  contract  must 
yield  to  the  exigencies  of  the  public  welfare  when  determined  in  an  appro- 
priate manner  by  the  authority  of  the  state,  and  the  judgment  of  the  Su- 
preme Court  of  Georgia  nuist  be  affirmed." 

It  follows  that  the  power  of  the  IvCgislature  of  the  state  of  New 
York  in  the  instant  case  is  unimpaired,  and  even  if  there  were  at 
one  time  contracts  in  existence  as  to  rates  of  faro,  they  do  not  inter- 
fere with  the  right  of  the  state  itself  to  increase  or  diminish  the  rates. 

[18,19]  However,  this  does  not  cover  the  proposition  of  the  Quimby 
Case,  supra,  that  the  Legislature  of  the  state  of  New  York  has  not 
conferred  authority  on  the  Public  Service  Commission  to  regulate  or 
increase  rates  of  fare  on  street  railroads  in  those  cases  where  a  valid 
contract  is  in  force.  Hence  the  necessity  in  this  case  of  determining 
whether  or  not  one  or  more  valid  subsisting  contracts  exist  between 
the  city  of  Binghamton  and  the  railroad  company  as  to  rates  of  fare 
of  such  a  nature  and  character  as  deprives  the  Public  Service  Com- 
mission of  jurisdiction  in  this  matter. 

In  City  of  Englewood  v.  Denver  &  South  Platte  Railway  Co.,  248 
U.  S.  294,  39  Sup.  Ct  100,  63  L.  Ed. ,  decided  by  the  Supreme 
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Court  of  the  United  States  January  7,  1919,  the  city  of  Englewood 
while  a  town — that  is,  before  its  incorporation  as  a  city — granted  a 
franchise  to  the  Denver  &  South  Platte  Railway  Company  to  operate 
its  railway  and  charge  certain  fares,  provided  it  would  arrange  for 
passengers  on  its  road  to  be  transported  without  extra  fare  over  the 
line  of  the  Denver  City  Tramway  Company  from  a  point  of  connec- 
tion, and  in  a  like  manner  for  passengers  on  that  company's  line  to  be 
carried  over  the  line  of  the  Denver  &  South  Platte  Railway  Company 
without  additional  charge.  The  last-named  railroad  company  (Denver 
&  South  Platte)  operates  its  street  railway  under  that  franchise,  which 
it  accepted,  but  does  not  comply  with  the  terms  of  the  agreement; 
its  defense  being  that  the  said  tramway  company  charges  5  cents,  the 
maximum  fare  allowed,  for  its  part  of  the  service,  so  that  the  South 
Platte  Railway  Company,  defendant  in  the  suit,  gets  nothing,  and  that 
it  had  filed  a  schedule  of  rates  wit^  the  state  Public  Utilities  Commis- 
sion (as  required  by  it),  which  had  become  its  established  rates  and 
charges.  The  suit  was  instituted  to  compel  the  defendant  to  comply 
with  its  agreement  under  which  it  operated.  On  demurrer  to  the  bill 
the  Supreme  Court  of  the  state  of  Colorado  held  that : 

"The  town,  at  least  deriving  Its  powers  from  lef?islative  graat.  ooald 
make  no  contract  of  thl9  sort  that  ^oas  not  8vJ)]ect  to  control  hy  the^  LeffUUi- 
ture:  that  the  Public  Utilities  Commission  had  been  cuuthorized  Jyy  the  Leg* 
islature  to  reunite  the  mcutter  in  controversy;  that  it  ha4,  done  so,  and  that 
the  proceeding  (to  compel  the  Denver  ft  South  Platte  Railway  Company  to 
carry  out  its  cofitract)  should  be  dismissed." 

The  Supreme  Court  said : 

"Of  course  we  do  not  go  behind  the  decision  of  the  court  that  the  matter  in 
controversy  was  subject  to  regulation  by  the  commission  and  was  regulated 
by  it  in  due  form  if  the  state  could  confer  that  power.  The  plaintiff  says  that 
the  state  conld  not  confer  it  since  to  do  so  would  impair  the  obUgatlon  of  a 
contract.  Upon  ,that  point  we  agree  with  the  court  below  that  clearer  lan- 
guage than  can  be  found  in  the  state  laws  and  this  ordinance  must  be  used 
before  a  public  service  is  withdrawn  from  public  control.  Milwaukee  Electric 
Ry.  &  lAght  Oo.  V.  Railroad  Commission  of  Wisconsin,  238  U.  S.  174,  180  [35 
Sup.  Ct.  820,  59  L.  Ed.  1254].  The  cases  generally  are  cases  where  the  rail- 
road or  other  company  sets  up  contract  rights  against  the  dty.  W^iether^ 
tt^hen  the  railroad  consents,  a  Legislature  would  not  havd  all  the  power  that 
the  city  could  ha/f^e  to  modify  even  a  constitutionally  protected  contract,  need 
not  6e  considered  here.** 

Here,  again,  we  have  a  case  where  it  is  conceded  the  Legislature  of 
the  state  had  conferred  on  the  Public  Utilities  Commission  the  neces- 
sary power  to  act  in  the  matter  and  deal  therewith.  But  it  is  intimated 
very  strongly  that  when,  as  in  the  instant  case,  a  city  is  authorized  by 
the  Legislature  to  consent  to  the  construction  and  operation  of  street 
car  lines  on  its  public  streets,  and  such  consents  are  given,  and  actual 
contractual  relations  are  entered  into,  which  have  the  protection  of 
the  constitutional  provisions,  the  Legislature  itself,  Tvith  tHe  consent  of 
the  railroad,  may  abrogate  or  disregard  such  contracts  without  the  con- 
sent of  the  city.  In  other  words,  the  Legislatiu-e  may  not  bargain 
away  its  power,  or  abdicate  in  those  matters  relating  to  the  police 
power  of  the  state,  to  which  the  fixing  of  rates  to  be  charged 
by  a  public  utilities  corporation  belongs.    These  powers  are  imUien- 
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(ible  even  by  express  grant  of  the  Legislature.  Atlanta  Coast  Line 
R.  R.  Co.  V.  Goldsboro,  232  U.  S.  548,  558,  34  Sup.  Ct.  364,  58  L.  Ed. 
721,  supra. 

I  am  not  to  be  understood  as  assenting  to  the  holding  in  the  Quimby 
Case,  supra,  that  the  Legislature  of  the  state  of  New  York  has  not  and 
did  not  intend  to  confer  on  the  Public  Service  Commission  full  power 
and  authority  to  r^^ulate  and  increase  rates  of  fare  on  all  railroads  in 
the  state,  including  all  street  car  lines,  when  the  facts  found  by  such 
commission  were  such  as  to  bring  such  railroad  within  its  provisions. 
As  I  read  the  Quimby  Case  the  court  places  its  decision  on  the  ground 
stated : 

''But  our  Ck)nstitution,  by  requiring  the  oansent  of  the  local  authorities, 
recognizes  that  our  municipalities  are  pro  tanto  independent  of  legislative 
control,  exercising  some  fragment  of  power,  otherwise  legislative  in  character, 
which  has  been  thus  irrevocably  transferred  by  the  fundamental  law  (mean- 
ing the  Oonstltution)  from  the  Legislature  to  the  locality." 

Of  course,  if  the  framers  of  the  state  Constitution  of  the  state  of 
New  York  in  fact  destroyed  the  integrity  of  the  state  as  a  state  pos- 
sessing aU  the  sovereignty  of  an  independent  state  as  to  fixing  fares 
on  street  railways,,  and  have  made  each  city  and  village  an  independent 
sovereignty  in  such  matters,  then  the  state  and  its  Legislature  has 
nothing  further  to  do  with  the  matter,  and  the  local  authorities  are 
supreme  in  the  matter  of  fares  on  street  railroads.  As  I  read  the  con- 
stitutional provision,  it  neither  grants  nor  surrenders  to  the  local  au- 
thorities any  supreme  or  paramount  power  or  sovereignty.  It  merely 
forbids  the  Legislature  to  enact  a  law  authorizing  the  construction  or 
operation  of  a  street  railroad,  except  such  law  provides  for  two  things : 
(1)  The  consent  of  the  owners  of  one-half  in  value  of  the  property 
botinded  on  that  portion  of  a  street  or  highway  upon  which  it  is 
proposed  to  construct  and  operate  such  road ;  and  (2)  the  consent  of 
the  local  authorities  having  the  control  of  the  street  or  highway  on 
which  it  is  proposed  to  construct  and  operate  such  road.  If  the  law 
contains  such  provisions,  it  is  a  valid  law;  and  if  it  does  not,  it  is 
an  invalid  law.  This  constitutional  restriction  on  le^slation  has  noth- 
ing to  do  either  with  rates  of  fare  or  with  a  surrender  or  abandonment 
of  sovereignty  by  the  state  to  the  local  authorities,  and  it  says  nothing 
as  to  the  making  of  contracts  when  consents  are  obtained  which  shall 
he  beyond  the  power  of  the  Legislature. 

Undoubtedly  the  people  of  a  state  may  by  its  Constitution  surren- 
der power  to  local  authorities,  but  the  language  to  that  end  should 
be  plain  and  unequivocal.  See  cases  cited  as  to  surrender  of  legisla- 
tive powers.  In  fact,  the  consent  of  the  property  owners  is  not  neces- 
sary, for  the  Constitution  itself  says,  if  they  do  not  consent,  the  court 
may  say,  through  commissioners  and  a  confirmation  of  their  finding, 
whether  or  not  the  road  ought  to  be  constructed  and  operated.  If  the 
local  authorities  do  not  consent,  the  road  cannot  be  constructed  and 
operated,  if  objection  is  made.  No  requirement  is  imposed  on  the 
local  authorities.  The  local  authorities  are  granted  no  power  whatever 
by  this  constitutional  provision.  Article  3,  §  18,  as  amended  in  1875. 
The  section  is  headed : 
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''Cases  In  Which  Private  and  Local  Bills  shall  Not  he  Passed;  Bestrictioiis 
as  to  Laws  Authorizing  Street  Railroads." 

By  its  original  charter  the  city  of  Rochester  is  given  power  *'to  con- 
tract and  be  contracted  with."  Laws  1907,  c.  755,  §  2.  It  is  a  legis- 
lative grant  of  power  pure  and  simple,  and  is  subject  to  the  control  of  its 
grantor,  the  Legislature.  The  right  and  power  of  the  local  authorities 
to  consent  or  not  consent  remain  unaffected.  The  powers  of  the  local 
authorities  are  neither  greater  nor  less  than  they  were  before  the  adop- 
tion of  this  section  18  of  article  3  of  the  Constitution.  And  the  Con- 
stitution of  the  state  of  New  York  says  nothing  about  power  in  the 
local  authorities  to  make  contracts  respecting  fares  or  otherwise  when 
granting  consents.  If  such  contracts  are  made,  they  are  subject  to 
the  paramount  sovereignty  of  the  state.  The  Legislature  is  not  pro- 
hibited to  impair  them  in  such  cases  as  this.    See  cases  cited. 

I  cannot  conceive  of  a  broader  jurisdictional  power  than  that  con- 
ferred by  the  Public  Service  Commissions  Law  (subdivision  1,  §  49,  as 
amended  by  Laws  1911,  c.  546,  §  1),  of  New  York,  which,  so  far  as 
pertinent,  reads  as  follows : 

**Rates  and  Service  to  be  Fixed  fty  tJ^e  Commission. — ^1.  Whenever  either 
commission  shall  be  of  opinion,  after  a  hearing  had  upon  its  own  motion  or 
upon  a  complaint,  that  the  rates,  fares  or  charges  demaiided,  exacted,  <diarged 
or  collected  by  any  common  carrier,  railroad  corporation  or  street  railroad  cor- 
poration subject  to  its  jurisdiction  for  the  transportation  of  persons  or  prop- 
erty within  the  state,  or  that  the  regulations  or  practices  of  audi  common  car- 
rier, railroad  corporation  or  street  railroad  corporation  affecting  such  rates 
are  unjust,  unreasonable,  unjustly  discriminatory  or  unduly  preferential,  or 
in  any  wise  in  violation  of  any  provision  of  law,  or  that  the  maximum  rates, 
fares  or  charges,  chargeable  by  any  such  common  carrier,  railroad  or  street 
railroad  corporation  are  insufficient  to  yield  reasonable  compensation  for  the 
service  rendered,  and  are  unjust  and  unreasonable,  the  commission  shall 
with  due  regard  among  other  things  to'  a  reasonable  ayerage  return  upon  the 
value  of  the  property  actually  used  in  the  public  service  and  to  the  necesstty 
of  making  reservation  out  of  income  for  surplus  and  contingencies,  deter- 
mine the  just  and  reasonable  rates,  fares  and  charges  to  be  thereafter  ob- 
served and  in  force  as  the  maximum  to  be  charged  for  the  service  to  be  per- 
formed, notwithstanding  that  a  higher  rate,  fare  or  charge  has  been  hereto- 
fore authorized  by  statute,  and  shall  fix  the  same  by  order  to  be  served  upon 
all  common  carriers,  railroad  corporations  or  street  railroad  corporations  by 
whom  such  rates,  fares  and  charges  are  thereafter  to  be  observed." 

The  opinion  in  the  Quimby  Case  concedes  that  the  New  York  State 
Railways  (involved  there)  was  within  the  jurisdiction  of  the  Public 
Service  Commission,  so  far  as  rates  of  fare  fixed  "by  statute"  were 
concerned,  but  the  decision  asserts  that,  as  the  rates  of  fare  in  that 
case  were  Axed  by  contract  between  the  city  of  Rochester  and  the 
Railways  Company,  the  Public  Service  Commission  was  without  juris- 
diction to  change  the  rate  of  fare;  in  short,  that  when  rates  of  fare 
are  fixed  by  agreement  between  a  city  and  the  railroad  company,  the 
Public  Service  Commission  has  no  jurisdiction.  If  there  he  any  such 
limitation  on  jurisdiction,  it  must  be  found  in  the  words  "notwithstand- 
ing that  a  higher  rate,  fare,  or  charge  has  been  heretofore  authorized 
by  statute,"  and  by  the  words  "or  in  any  wise  in  violation  of  any  pro- 
vision of  law."  These  words  last  quoted  are  clearly  disjunctive,  and 
it  is  not  to  be  implied  that  the  preceding  and  following  words  refer 
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to  rates  or  fares  fixed  by  some  statute  and  exclude  those  fixed  by 
agreement,  and  which  agreements,  if  made,  are  and  must  be  "authorized 
by  statute."  The  last  words  quoted  evidently  refer  to  cases  where 
the  Legislature  has  fixed  a  rate  and  it  is  desired  to  reduce  that  rate, 
and  hence  the  power  is  given  to  reduce  a  rate  so  fixed  in  explicit  terms. 

However,  the  holding  in  the  Quimby  Case  is  controlling  as  to  the 
proper  interpretation  of  the  statute  quoted,  as  there  is  no  decision  of 
the  Supreme  Court  of  the  United  States  to  the  contrary.  When  the 
highest  court  of  a  state  has  interpreted  a  statute  of  such  state,  that 
interpretation  is  accepted  by  the  Supreme  Court;  no  infringement  of 
the  Constitution  of  the  United  States  being  involved,  except  when  the 
Supreme  Court  has  itself  first  passed  thereon.  This  court  is  bound  hy 
the  Quimby  Case,  as  is  the  Public  Service  Commission  of  the  state. 
Equitable  Life  Assurance  Soc.  v.  Brown,  213  U.  S.  25,  43-45,  29  Sup. 
Ct.  404,  53  L.  Ed.  682 ;  Peters  v.  Broward,  222  U.  S.  483, 492,  32  Sup. 
Ct.  122,  56  L.  Ed.  278;  Hunter  v.  Pittsburgh,  207  U.  S.  161,  28  Sup. 
Ct.  40,  52  L.  Ed.  151 ;  Ughbanks  v.  Armstrong,  208  U,  S.  481,  28  Sup. 
Ct.  372,  52  L.  Ed.  582;  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U. 
S.  61,  31  Sup.  Ct.  337,  55  L.  Ed.  369,  Ann.  Cas.  1912C,  160;  Virginia- 
Carolina  Co.  V.  Kirven,  215  U.  S.  252;  30  Sup.  Ct.  78,  54  L.  Ed.  179; 
Brown  Forman  Co.  v.  Kentucky,  217  U.  S.  563,  30  Sup.  Ct.  578,  54 
L.  Ed.  883 ;  and  see  40  L.  R.  A.  (N.  S.)  380,  398,  402. 

This  case  and  the  action  of  the  Public  Service  Conunission,  in  view 
of  the  Quimby  Case,  must  rest  on  the  proposition  that  no  valid  bind- 
ing contract  as  to  and  fixing  rates  of  fare  on  the  line  of  the  Bingham- 
ton  Railway  Company  is  now  in  force. 

That  no  such  contract  is  in  force  is  the  conclusion  reached  and 
stated  above.  If  this  conclusion  is  correct,  there  is  no  obstacle  in  the 
way  of  favorable  action  by  the  Public  Service  Commission,  for,  as 
stated,  the  necessity  in  view  of  the  facts  is  obvious.  It  is  plain  that 
the  maximum  rate  of  fare  chargeable  by  the  Binghamton  Railway  Com- 
pany under  the  statutes  to  which  reference  has  been  made  is  not  only 
unjust  and  in  fact,  confiscatory,  but  is  insufficient  to  yield  reasonable 
compensation  for  the  service  rendered,  and  is  unjust  and  unr^sonable, 
and  that,  therefore,  the  commission  should  exercise  its  power  in  the 
premises  and  determine  the  just  and  reasonable  rates,  fares,  aiid  charg- 
es to  be  hereafter  observed  and  in  force  as  the  maximum  to  be  charged 
by  said  railway  company  for  the  service  to  he  performed.  This  court 
is  at  liberty  to  recommend  to  its  receiver  that  he  respectfully  request 
the  fixing  of  a  certain  fare,  inasmuch  as  such  receiver  is  but  the  arm 
of  the  court  itself. 

This  court,  in  view  of  the  facts  and  existing  conditions,  which  are 
liable  to  continue,  and  so  far  as  human  foresight  can  determine  will 
continue  for  at  least  two  years  without  substantial  change,  therefore 
authorizes  and  directs  its  receiver,  William  G.  Phelps,  to  apply  to  the 
Public  Service  Commission,  Second  Division,  for  an  increase  of  fare 
from  5  cents  to  6  cents  during  the  continuance  of  the  war  and  for  two 
years  thereafter,  and  to  incur  the  necessary  expense  of  such  applica- 
tion. 

The  following  figures  should  be  presented  here,  viz. : 
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Since  1914,  the  operating  expenses  of  the  Binghamton  Railway  Com- 
pany, this  defendant,  have  increased  frcHn  $321,423.32  to  $446,54526 
in  1917,  an  increase  of  $125,071.94. 

During  the  first  six  months  of  1918,  such  expenses  increased  $31,- 
173.82  over  such  expenses  for  the  first  six  months  of  1917. 

During  the  first  six  months  of  1918,  the  revenues  of  this  road  de- 
creased $27,525.36  as  compared  with  the  corresponding  period  of  1917. 

During  the  first  six  months  of  1918,  the  Binghamton  Railway  Com- 
pany, this  defendant,  had  a  deficit  of  $18,748.27,  as  against  a  surplus 
of  $60,682.27  for  the  corresponding  period  of  1917. 

During  the  four  years  last  past  9ie  taxes  levied  against  the  defend- 
ant company  have  been  as  follows:  1914,  $16,200;  1915,  $18,000; 
1916,  $21,000;   1917,  $30,800;   1918,  $41,255.65. 

Due  to  advance  in  prices,  the  expenditures  of  the  railroad  company 
have  increased  from  $28,263.27,.  in  1914,  to  $104,701.65,  in  1917. 

The  defendant's  necessary  outlay  for  materials  used  in  repairs  is 
about  $50,000  per  year. 

The  defendant  company  has  been  under  the  necessity  of  making  four 
increases  in  wages  during  the  three  years  last  past — the  fourth  in- 
crease in  October,  1918. 

The  receiver  appointed  by  this  court  took  possession  of  the  road  on 
the  10th  day  of  October,  1918.  His  receipts  from  operation  of  the 
road  and  lighting  plant  from  October  10,  1918,  to  October  31,  1918, 
and  his  necessary  disbursements  for  the  bare  expenses  of  running  the 
road  for  the  same  period  of  time,  wore  as  follows : 

Receipts. 

Cash  on  hand  October  10,  1919 , $  2,461.09 

Receipts,  October  10  to  October  31,  1918 27,229.63 

129,690.72 
Disbursements. 

Expenses  of  operation  paid  during  iind  for  same  period.  .^25,291.14 

Coal  purchased  and  used,  not  paid  for 4,500.00    29,791.14 

Deficit  ^00.42 

This  IS  the  result  of  keeping  the  road  running  for  that  period  of  21 
days. 

There  were  no  payments  on  interest  on  bonds  or  other  obligations, 
taxes,  insurances,  or  any  existing  indebtedness  or  claims  for  damages, 
or  betterments,  or  necessary  general  repairs. 

There  are  three  sets  of  bonds  outstanding  against  the  Binghamton 
Railway  Company  secured  by  mortgage,  viz. : 

On  Bing^hamton,  Lestershire  &  Union $   147,000.00 

Interest  at  5  per  cent 
On  Binghamton  Railroad  Company : 502,000.00 

Interest  at  5  per  cent. 
On  Binghamton  Railway  Company  (first  consolidation) 1,813,000.00 

Of  these  $68,000  are  in  escrow. 

Interest  at  5  per  cent. 
The  defendant  owes  for  steel  cars 63,000.00 

On  car  trust  certificates. 

The  note  indebtedness  of  the  defendant  is 197,&i&00 

It  owes  on  open  account 70,69L13 
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The  interest  on  the  most  of  this  indebtedness,  and  payable  semi- 
annually, is  past  due. 

It  has  been  stated  already  that  this  financial  condition  has  not  re- 
sulted from  waste,  extravagance,  overcapitalization,  excessive  salaries, 
or  bad  management.  As  heretofore  stated,  to  continue  to  operate  this 
road  under  present  conditions  at  tfie  present  rates  of  fare,  fixed  by 
the  statutes  referred  to,  is  impossible,  as  it  will  result  in  defaults  on 
the  mortgages  and  foreclosures. 

[20]  The  rates  now  established  and  charged  and  chai^eable  under 
such  statutes  are  also  confiscatory.  See  the  following  authorities: 
Stone  V.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307-331,  6  Sup.  Ct. 
334,  388,  1191,  29  L.  Ed.  636;  Dow  v.  Beidelman,  125  U.  S.  680,  8 
Sup.  Ct.  1028,  31  L.  Ed.  841-«43;  St.  Louis  &  San  Francisco  R.  Co. 
V.  Gill,  156  U.  S.  649,  15  Sup.  Ct.  484,  39  L.  Ed.  567;  Cotting  v.  God- 
ard,  183  U.  S.  97,  22  Sup.  Ct.  30,  46  L.  Ed.  92;  Detroit  United  Rail- 
way  Co.  V.  City  of  Detroit,  245  U.  S.  673,  38  Sup.  Ct.  8,  62  L.  Ed. 
541,  decided  January  13,  1919. 

In  St.  Louis,  etc.,  v.  Gill,  supra,  the  court  said: 

"A  state  law,  which  establlsheB  a  tariff  of  rates  so  unreasonable  as  to 
destroy  the  value  of  the  property  of  a  n^Uroad  company,  may  he  held  to  be 
unconstitutional,  as  taking  property  without  due  process  of  law.  *  *  *  As 
to  whether  a  state  law  fixing  the  rates  of  fare  requires  a  railroad  company 
to  do  business  at  a  loss  and  therefore  constitutes  a  taking  of  its  property 
without  just  compensation  or  due  process  of  law,  the  correct  test  is  the 
effect  of  the  law  on  the  entire  line  of  such  railroad." 

There  are  phases  of  this  matter  to  which  I  have  not  called  attention, 
as  I  am  of  the  opinion  that  the  .Quimby  Case  is  intended  by  the  Court 
of  Appeals  to  hold  that  the  Public  Service  Commission  is  without 
jurisdiction  in  any  case  to  increase  or  decrease  a  rate  of  fare  which 
has  been  agreed  to  by  the  enactment  of  a  statute  fixing  the  maximum 
rate  of  fare,  and  followed  by  the  granting  of  a  consent  by  the  mu- 
nicipality to  the  construction  and  operation  of  the  road,  and  which  con- 
sent specifies  the  rate  of  fare  to  be  charged,  assuming,  of  course,  that 
the  contract  made  by  such  consent  and  the  acceptance  thereof,  and  by 
constructing  and  operating  the  road,  has  not  been  modified  or  abro- 
gated by  subsequent  action  or  agreement,  and  also  that  it  is  imma- 
terial to  the  question  of  jurisdiction  whether  or  not  such  agreement 
or  contract  was  subsequently  ratified  or  approved  by  legislative  action. 

It  ought  to  be  the  law,  and  I  think  it  is  the  law,  that  when  these 
several  roads  within  the  city  of  Binghamton  became  merged  and  con- 
solidated pursuant  to  the  general  law  into  the  Binghamton  Railway 
Company,  and  extensions  were  thereafter  made,  all  such  contracts 
as  I  have  mentioned  were  abrogated  and  annulled  or  became  inoper- 
ative, and  that  thenceforth  the  rate  of  fare  chargeable  became  that  fixed 
by  the  general  law.  In  this  case  it  is  claimed  that  some  six  or  more 
valid  contracts  are  in  existence  as  to  rates  of  fere  on  parts  of  this  road, 
as  now  consolidated  in  one,  and,  if  so,  which  is  to  control?  Suppose 
all  were  substantially  different  as  to  rates  of  fare?  The  final  con- 
solidation resulting  in  the  creation  of  this  defendant,  the  Bingham- 
ton Railway  Company,  was  effected  December  6,  1901,  under  the  pro- 
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visions  of  the  general  law  then  in  force,  and  there  have  been  numer- 
ous extensions  of  the  lines  since,  consented  to  by  the  city. 

The  defendant,  Binghamton  Railway  Company,  then  became  bound 
under  the  provisions  of  that  law,  so  far  as  the  city  of  Binghamton 
was  concerned,  to  conform  to  the  rates  of  fare  and  provisions  as  to 
rates  of  fare  fixed  by  and  found  in  that  statute  and  subsequent  stat- 
utes, irrespective  of  any  prior  contract  or  contracts  or  agreement  or 
agreements  as  to  rates  of  fare.  After  such  consolidation  and  exten- 
sions the  company  could  not,  in  the  city  of  Binghamton,  operate  all 
these  consolidated  roads  and  extensions  as  one  road,  and  still  charge 
and  collect  a  fare  of  5  or  more  or  less  cents  for  a  continuous  ride 
within  the  city  on  each  of  these  roads  as  fixed  and  provided  by  the 
alleged  contracts.  Thereafter  it  was  to  charge  a  single  fare,  fixed 
by  statute,  not  by  contract,  for  a  continuous  ride  over  those  lines  with- 
in the  city  of  Binghamton.  The  subsequent  legislation  is  to  the  same 
effect  as  to  rates  of  fare.  So  far  as  necessary  the  statutes  on  this 
subject  have  been  quoted  hereinbefore.  To  all  this  the  city  of  Bing- 
hamton has  assented.  It  has  availed  itself  of  the  terms  and  benefits 
of  the  consolidation,  and  of  the  law  under  which  made,  and  I  think  the 
alleged  contracts  have  been  abrogated  by  mutual  consent  In  Knox 
V.  Lee,  12  Wall.  457,  550,  551,  20  L.  Ed.  287,  cited  and  approved  in 
Louisville  &  Nashville  R.  R.  v.  Mottley,  219  U.  S.  482,  31  Sup.  Ct 
270,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671,  the  Supreme  Court  said: 

"Long  before  the  above  cas^  were  decided  It  was  said  in  Knox  y.  Lee,  12 
Wall.  457,  560,  551  [20  L.  Ed.  287],  that,  'as  in  a  state  of  civil  society,  proper- 
ty of  a  dtizen  or  subject  is  ownership,  subject  to  the  lawful  demands  of  the 
sovereign,  so  contracts  must  be  understood  as  made  in  reference  to  the  possi- 
ble exercise  of  the  rightful  authority  of  the  government,  and  no  obligatioii 
of  a  contract  can  extend  to  the  defeat  of  legitimate  government  authority.' " 

It  seems  to  me  impossible  to  hold  or  find  that  any  contract  as  to 
rates  of  fare  now  exists  between  the  city  of  Binghamton  and  this 
railway  company,  or  with  either  of  the  companies  named,  which  inter- 
feres with  the  jurisdiction  and  power  of  the  Public  Service  Commis- 
sion to  authorize  the  increased  rate  above  suggested  and  recommend- 
ed, which  under  the  present  circumstances  and  conditions  is  conserv- 
ative. 

There  will  be  an  appropriate  order  of  authorization  and  direction 
to  the  receiver  as  to  the  roads  where  an  increase  is  desired,  such  as  is 
above  indicated. 
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TEXAS  CO.  V.  ATLANTIC  REFINING  CO. 

(District  Court,  E.  D.  PenQsylvania.    Mardi,  1918.) 

No.  5528. 

1.  Plsadinq  ^s>343 — Judgment  on  Pleading s— Sufficiency  op  Gbounds. 

A  judgment  sbould  not  be  rendered  on  the  pleadings  unless  tlie  rigiit 
thereto  is  clear. 

2.  PusADiNo   $=3>34S— Motion  tob  Judgment  on   Fixadings — Finding   of 

Damages. 

Motion  by  plaintiff  for  judgment  for  want  of  sufficient  affidavit  of  ~de- 
fense  denied,  where,  on  the  allegations  of  the  pleadings,  no  finding  of 
damages  could  be  made  as  a  basis  for  a  judgment,  and  the  right  of  recov- 
ery depended  on  questions  which  could  better  be  ruled  after  the  facts 
were  developed  on  the  triaL 

At  Law.  Action  by  the  Texas  Company  against  the  Atlantic  Refin- 
ing Company.  On  motion  by  plaintiff  for  judgment  for  want  of  suf- 
ficient affidavit  of  defense.    Denied. 

Foss,  Walnut  &  Faught,  of  Philadelphia,  Pa.,  for  plaintiff. 
Ira  Jewell  Williams  and  Brown  &  Williams,  all  of  Philadelphiai 
Pa.,  for  defendant. 

DICKINSON,  District  Judge.  This  rule  might  be  disposed  of  by 
an  order  simply  allowing  or  refusing  judgment.  A  "decent  respect," 
however,  for  the  opposing  views  of  the  parties  and  their  counsel,  who 
have  discussed  the  questions  involved  with  marked  ability  and  clear- 
ness and  brought  to  the  aid  of  the  court  the  fruit  of  much  labor  ex- 
pended tipon  the  preparation  and  presentation  of  their  respective 
views,  as  well  as  the  large  sum  involved,  impels  us  to  set  forth  with 
fullness  the  reasons  whidi  lead  us  to  the  conclusion  reached. 

The  following  general  observations  will  show  the  grounds  of  the 
ruling  now  made : 

Cases  calling  for  a  judicial  judgment  roughly  classify  themselves 
.  into  uncontested  and  contested  cases.  We  are  concerned  now  only 
with  contested  cases.  In  each  of  these,  as  in  the  instant  case,  the  court 
is  asked  to  enter  a  judgment.  Every  judgment  must  proceed  upon 
some  finding  of  fact.  Sometimes  the  finding  is  made  by  a  jury  or 
other  trier  of  fact  and  judgment  is  entered  on  the  verdict.  Sometimes 
the  facts  are  found  as  asserted,  or  explicitly  or  tacitly  admitted  to  be, 
by  the  party  against  whom  judgment  is  rendered,  if  the  defendant 
disputes,  not  the  facts,  but  the  right  of  the  plaintiff  to  judgment  on 
the  plaintiff's  statement  of  facts,  the  judgment  rendered  proceeds  upon 
the  finding  that  the  facts  are  as  averred  by  the  plaintiff.  If  the  plain- 
tiflF  accepts  the  defendant's  version  of  the  facts,  the  judgment  proceeds 
upon  a  finding  of  the  facts  as  averred  by  the  defendant,  and  the  judg- 
ment is  a  like  demurrer  judgment.  If  no  such  finding  can  be  made,  all 
issues  between  the  parties  become  trial  issues. 

The  theory  of  the  system  of  practice  governing  the  entry  of  judg- 
ments assumes  that  the  ultimate  facts  upon  which  the  judgment  is 

^S9For  otber  cases  see  same  topic  &  KET-'NUMBRR  in  all  Key-Numbered  Digests  &  Indexes 
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pronounced  are  cither  thus  admitted  or  found,  or  that  such  evidential 
facts  are  admitted  as  permit  of  only  one  and  that  a  certain  ultimate 
fact  finding. 

[  1  ]  In  the  class  of  uncontested  cases  the  machinery  provided  works 
with  precision.  It  is  only  in  some  of  the  contested  class  that  difficul- 
ties are  encountered.  Difficulties  arise  because  the  defendant  throws 
into  the  machinery  the  proverbial  "monkey  wrench,"  which  interferes 
with  its  operation.  Every  case  has  its  psychology  and  its  business  or 
other  ethics,  as  well  as  its  facts,  and  the  legal  principles  by  which  its 
legal  justice  is  determined.  Sometimes  a  defendant  is  merely  con- 
tumacious and  obstructive.  He  has  no  defense  to  the  action  and 
knows  he  has  none.  Sometimes,  however,  there  has  been  something  in 
the  transactions  between  the  parties  leading  up  to  the  litigation  whidi 
causes  the  defendant  honestly  (whether  mistakenly  or  not)  to  feel  no 
sense  of  obligation  to  the  plaintiff,  and  to  deny  any  legal  obligation 
to  exist.  Such  cases,  if  the  defendant  can  bear  the  expense  of  litiga- 
^  tion,  are  always  fought  to  the  utmost  and  to  the  end,  because  the  de- 
fendant is  defending  himself  against  what  he  believes  to  be  legal  in- 
justice. Such  cases  should  always  be  patiently  heard  and  the  defenses 
fully  considered  in  order  that  courts  may  fulfill  their  established  mis- 
sion, which  is,  not  merely  to  strive  to  do  legal  justice,  or  even  to  do  it, 
but  also  to  act  with  such  circumspection  and  care  that  the  appearance 
and  danger  of  doing  injustice  may  as  far  as  is  practicable  be  averted. 
It  is  the  part  of  practical  wisdom  not  to  enter  summary  judgments  in 
such  cases  unless  the  right  of  the  plaintiff  to  judgment  is  clear.  It 
is  not  enough  that  the  question  raised  may  be  ruled  as  a  question  of 
pleadings.  As  it  may  also  be  ruled  as  a  trial  question,  it  should  be  so 
ruled  if  the  case  is  not  entirely  clear;  and,  on  a  view  of  the  whole 
case,  such  is  the  better  course  to  follow.  This  gives  us  a  subdivision 
of  contested  cases  into  those  in  which  there  is  no  real,  in  the  sense 
of  honest,  dispute,  and  those  in  which  the  dispute  is  real  and  honest  on 
the  part  of  the  defendant,  but  perhaps  baseless.  If  it  is  clearly  base- 
less, however  honest  it  may  be,  there  is  no  justification  for  refusing 
to  plaintiff  the  judgment  to  which  he  is  entitled. 

The  class  which  we  have  in  mind  is  that  of  cases  in  which  there  are' 
real  disputes,  the  merits  of  which  are  not  entirely  clear,  but  which, 
when  they  are  decided,  are  decided  in  favor  of  the  plaintiffs.  In  the 
class  of  cases  in  which  there  is  no  real  defense,  if  the  defendant 
swears  to  a  state  of  facts  on  which,  if  found,  judgment  could  not  be 
entered  for  plaintiff,  the  case  must  go  to  trial  in  order  that  the  true 
state  of  facts  may  be  found  by  a  jury.  If,  however,  the  defendant 
merely  denies  that  plaintiff  is  entitled  to  judgment,  and  makes  an  un- 
candid  and  evasive  statement  of  facts  in  which  no  real  defense  can 
be  found,  and  the  purpose  to  merely  delay  judgment  is  sufficiently 
manifest,  the  court  should  enter  judgment.  The  real  ground  of  the 
ruling  is  the  finding  that  there  is  no  defense,  and  that  5ie  affidavit  is 
evasive  and  a  feature  of  mere  dilatory  tactics.  -As,  however,  in  their 
rulings  in  entering  or  refusing  judgments  the  accompanying  opinions 
have  not  been  confined  to  the  bald  statement  of  this  ground  for  tiie  rul- 
ing, but  have  sought  support  for  the  finding  in  the  phraseology  of  the 
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affidavit,  the  reported  affidavit  of  defense  cases  may  be  cited  in  aid  of 
almost  any  theory  which  may  be  advanced.  This  is  because  the  cases 
are  misquoted,  in  that  the  real  ground  of  the  ruling  is  sought  to  be 
found  in  the  words  of  the  affidavit,  instead  of  where  it  is  to  be  found 
in  the  finding  of  a  defense  or  no  defense,  to  which  finding  the  words 
of  the  affidavit  are  merely  contributory.  Erie  v.  Butler,  120  Pa.  374, 
14  Atl.  153,  is  a  cited  instance. 

Let  us,  discarding  from  the  statement  of  claim  and  the  affidavit  of 
defense  the  purely  jurisdictional  averments,  which  are  not  called  in 
question,  analyze  the  respective  averments  of  fact  made  by  the  par- 
ties, and  thus  determine  to  which  of  the  classes,  above  referred  to,  the 
present  case  belongs. 

The  plaintiff's  cause  of  action  thus  disclosed  is  that  the  parties  en- 
tered into  a  written  agreement  bearing  the  date  of  March  14,  1916, 
supplemented  by  a  paper  writing  dated  March  15,  1916,  by  which  the 
plaintiff  contracted  to  sell  and  deliver  in  successive  part  shipments,  and 
the  defendant  to  accept  and  pay  for,  150,000  barrels  of  oil  at  an 
agreed  price.  By  the  bargain  thus  made  the  defendant  was  bound 
to  accept  the  oil,  and  the  further  averment  is  made  that  the  defendant 
refused  (in  part)  to  accept,  and  that  out  of  this  contract  and  breach 
a  cause  of  action  has  arisen. 

The  affidavit  of  defense  as  a  presentation  of  the  theory  of  the  de- 
fense to  the  cause  of  action  thus  pleaded  is  criticized  because  of  the 
absence  of  clearness  and  definiteness  in  statement.  There  can  be 
gathered  from  it,  however,  two  thoughts.  One  is  an  unwillingness  (at 
least)  to  admit  that  the  contract  is  as  set  forth  in  the  two  writings 
Exhibits  A  and  B. 

The  position  taken  in  defense  can  be  best  stated  circumstantially. 
The  writing  "A"  is  admitted  to  have  been  made  and  signed  by  both 
parties,  but  the  inference  that  it  thereby  became  the  contract  of  de- 
fendant is  denied,  and  the  denial  is  supported  by  the  averment  of  fact 
that  it  was  not  delivered,  but  had  been  signed  and  forwarded  to  be 
delivered  upon  condition  that  plaintiff  should  stipulate  in  writing  that 
the  defendant  was  not  to  be  bound  to  accept  further  and  future  deliv- 
eries unless  the  earlier  deliveries  were  found  to  be  satisfactory  in 
quality.  Writing  A  was  thus  signed  and  committed  to  C.  E.  Bedford, 
to  be  delivered  upon  compliance  with  the  above  condition,  or  other- 
wise to  be  returned  to  defendant.  Bedford,  it  is  averred,  was  in  this 
acting  for  plaintiff,  but  it  is  not  averred  that  he  had  any  authority  from 
plaintiff  to  so  act.  The  writing  "B"  is  unilateral — ^signed  only  by  plain- 
tiflf.  Its  receipt  by  the  defendant  is  not  denied,  and  a  fair  inference 
is  that  its  receipt  is  admitted.  A  further  fair  inference  is  that  it  was 
at  least  intended  by  plaintiff  to  be  a  compliance  with  the  condition  im- 
posed by  defendant,  of  which  plaintiff  had  been  informed. 

The  defendant,  at  this  point,  might  have  challenged  the  judgment  of 
the  court  upon  the  question  of  what  was  the  contract — the  one  set 
forth  in  the  paper  writings,  or  the  one  set  forth  by  defendant  in  this 
conditional  delivery.  This  finding,  however,  we  are  not  asked  to  make, 
but  the  affidavit  of  defense  proceeds  to  the  second  thought,  which  is 
to  challenge  the  correctness  of  plaintiff's  construction  of  the  contract 
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as  disclosed  by  these  paper  writings.  This  construction  is  asserted  to 
be  that  defendant  was  bound  to  accept  all  the  oil,  unless  within  the 
stipulated  15  days  after  receipt  of  the  first  shipment  the  plaintiff  ex- 
ercised its  right  to  "cancel." 

The  proper  construction  of  the  contract  as  written,  advanced  by  de- 
fendant, is  that  it  had  a  reasonable  time  after  receipt  of  part  shipment 
within  which  to  notify  plaintiff  of  dissatisfaction  and  to  discontinue 
further  shipments,  or,  at  le^st,  if  it  became  dissatisfied  within  the  15 
days,  that  it  had  a  reasonable  time  thereafter  in  which  to  notify  the 
plaintiff. 

This  construction  of  the  contract  is  given  efficacy  by  the  averment 
of  the  fact  that  within  the  15  days  defendant  was  dissatisfied,  and  with- 
in a  reasonable  time,  to  wit,  29  days,  notified  the  plaintiff  and  exer- 
cised its  right  to  "cancel." 

The  court  would  ordinarily  be  called  upon  to  make  the  rulings  thus 
invited  by  a  finding  of  what  the  contract  was  and  giving  to  it  a  ju- 
dicial construction,  and,  if  (and,  of  course,  this  possible  finding  is  stat- 
ed merely  to  present  the  point)  the  court  found  and  construed  the  con- 
tract as  defendant  construes  it,  the  court  would  be  further  called  upon 
to  determine  whether  the  question  of  reasonable  time  is  for  the  court 
or  for  the  jury  to  determine,  and,  if  for  the  court,  whether  the  no- 
tice averred  was  reasonable. 

If  the  case  goes  to  a  jury,  it  is  unnecessary  and  practically  unwise 
to  decide  now  questions  which  may  arise  and  can  be  determined  as 
trial  questions.  Because  of  this,  we,  for  the  present,  pass  them  until 
the  preliminary  question  is  itself  decided.  This  is  all  which  need  be 
said  upon  the  "cause  of  action"  feature  of  the  pleadings,  and  we  pass 
to  the  only  other  feature  requiring  comment. 

In  breach  of  contract  cases,  the  statement  of  claim  must  disclose, 
not  only  a  cause  of  action,  but  also  an  averment  of  the  fact  of  dam- 
age, and  the  sum  for  which  judgment  is  asked.  This  latter  require- 
ment the  plaintiff  has  met  through  making  clear  averments  in  accord- 
ance with  the  ordinarily  accepted  forms  of  good  pleading.  Indeed, 
from  the  viewpoint  of  plaintiff's  theory  of  its  case  (and  it  has  the  clear 
right  to  adopt  and  sue  upon  its  own  theory),  the  statement  of  cl^im 
is  in  substance  and  form  above  criticism,  and  has  not  been,  criticized 
because  it  could  not  be.  We  have,  however,  qualified  the  statement 
made  because  of  the  opposing  theory  presented  by  the  afiidavit  of  de- 
fense. The  measure  of  damages  which  the  plaintiff  asks  to  have  ap- 
plied is  when  applicable  the  accepted  measure.  It  is  the  difference  be- 
tween contract  price  and  market  price  at  the  time  and  place  of  deliv- 
ery. This  is  the  accepted  measure,  because,  when  available,  it  is  the 
most  certain  and  definite  and  in  consequence  Satisfactory  measure.  It 
thus  becomes  practically  the  sole  and  exclusive  measure  (when  we 
have  it),  and  as  a  further  consequence  has  come  to  be  regarded  as  the 
measure  of  damages  in  all  such  cases.  Although  ordinarily  prax:- 
tically  accurate,  this  is  an  unscientific  and  incorrect  conclusion.  This 
is  so  because  there  not  only  may  be,  but  there  are,  cases  in  which  we 
cannot  apply  this  measure,  for  the  reason  that  the  subject-matter  of 
the  contract  is  not  dealt  in  as  a  market  product  and  has  no  market 


k  Digitized  by  VjOOQIC 


TEXAS  CX>.  y.  ATLANTIC  BBFININO   CO.  421 

price.  If  this  were  the  only  measure,  then  all  such  cases  would  be 
injuria  absque  damno. 

This  leads  to  an  inquiry  into  the  indemnity  rights  of  a  vendor  upon 
whose  hands  by  a  breach  of  contract  has  been  thrown  something  for 
which  he  had  the  right  to  receive  the  contract  price.  In  a  certain  sense, 
it  may  be  said  the  vendor  has  the  right  to  his  contract  price,  but  this  is 
upon  the  assumption  that  he  gives  up  the  thing  contracted  to  be  sold. 
As  in  a  common-law  action  his  suit  is  for  damages,  he  can  recover 
only  for  the  loss  he  has  sustained.  He  is  to  be  put  back  where  he 
would  have  been  had  there  been  no  breach.  As  he  has  the  goods,  he 
is  entitled  only  to  the  contract  price  less  whatever  money  value  he 
can  get  out  of  the  goods.  Here  comes  into  play  the  principle  that  the 
vendor  is  bound  to  minimize  his  damages  by  getting  out  of  the  goods 
all  he  reasonably  can  or  can  be  expected  to  do.  He  may  reasonably 
be  expected  to  be  able  to  get  the  market  price,  and  cannot  reasonably 
be  expected  to  get  more.  Hence  the  acceptance  of  market  price  as  an 
element  in  the  measure. of  damages.  It  is  clear,  however,  that  it  is 
not  "the"  measure,  but  a  measure  which  when  you  can  apply  it  be- 
comes the  ipeasure.  When  it  cannot  be  had,  resort  must  be  made  to 
some  other  measure. 

[2]  Recurring  to  the  statement  of  claim,  it  avers  a  market  price  of 
$2.15  as  against  a  contract  price  of  $3,  and  a  consequent  damage  of  85 
cents  per  barrel,  and  a  total  damage  of  $96,180.25. 

The  affidavit  of  defense  denies  that  the  plaintiff  has  suffered  this 
sum  of  damage,  and  denies  all  damage.  It  denies  the  application  of 
plaintiff's  measure  of  damages  by  denying  the  market  price  to  be  $2.15, 
and  further  that  the  oil  had  any  market  price  at  the  time  and  place 
of  delivery.  If  the  affidavit  of  defense  stopped  there,  the  logic  of  the 
plaintiff  might  be  applied.  We  have  credited  defendant  with  a  market 
price  of  $2.15.  If  it  disclaims  this  credit,  then  our  damages  are  more 
than  30  times  the  sum  claimed,  and  judgment  may  be  entered  for  the 
less  sum.  The  fallacy  in  this  lies  in  reading  the  affidavit  as  admitting 
that  the  oil  had  no  value  and  that  plaintiff  could  get  out  of  it  no  part 
of  the  contract  price.  We  would  not  be  justified  in  so  reading  it  The 
point,  so  far  as  concerns  the  court,  may  be  thus  presented.  We  cannot 
enter  judgment  (as  before  stated)  without  a  finding  of  some  fact  which 
will  support  it.  To  measure  the  damages,  we  must  find  a  measure. 
We  cannot  find  the  market  price  to  be  $2.15,  or  any  other  sum,  if  the 
'fact  be  that  there  was  no  market  price  at  the  place  of  delivery.  The 
plaintiff's  statement  of  claim  provides  us  with  no  other  measure. 

Waiving,  the  question  of  whether  the  defendant  is  bound  to  admit 
the  existence  of  another  measure  not  invoked  by  the  plaintiff,  we 
must  have  some  measure,  and,  as  the  statement  of  claim  provides  us 
with  none,  there  is  no  place  of  resort  other  than  to  the  affidavit  of  de- 
fense. In  this  a  substituted  measure  might  be  found  by  the  expedient 
of  resorting  to  the  market  nearest  to  the  place  of  delivery,  and  adding 
to  the  price  there  the  expense  of  transportation,  or  what  has  the  same 
result,  deducting  from  the  contract  price  ihis  market  price  as  affected 
by  the  cost  of  transportation.  This  results,  however,  in  finding  the 
selling  value  of  the  oil  to  equal  or  exceed  the  market  price.    If  this 
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be  called  the  market  price  at  the  place  of  delivery,  Ae  affidavit  is  open 
to  the  criticism  of  making  two  inconsistent  and  contradictory  state- 
ments, and  invites  the  application  of  the  principle  which  the  plaintiff 
invokes  that  each  statement  is  destructive  of  the  other,  and  the  aver- 
ments of  the  statement  of  claim  remain  undenied. 

This  criticism  is  well  founded  only  in  a  sense.  The  two  averments 
are  to  be  read  together,  and  read  also  with  the  statement  of  claim. 
When  so  read,  they  may  (and  we  think  fairly)  be  taken  to  mean  this : 
The  plaintiff  says  the  market  price  of  this  oil  was  $2.15.  This  we 
deny,  if  it  refers  literally  to  the  place  of  delivery.  Oil  is  not  there 
bought  or  sold,  and  there  is  no  such  market.  If  the  statement  refers 
to  the  price  in  the  market  nearest  to  the  place  of  delivery,  then  the 
cost  of  transportation  should  be  added,  and  the  market  price  then  ex- 
ceeds the  contract  price,  or  the  price  which  plaintiff  can  get  in  such 
market  plus  what  it  saves  in  transportation  nets  it  the  contract  price. 

We  do  not  find  in  the  pleadings  any  warrant  to  find  any  sum  as 
damages.    The  conclusions  reached  are  as  fqllows: 

1.  We  cannot  make  a  finding  of  any  definite  sum  for  which  to  en- 
ter judgment. 

2.  The  right  of  the  plaintiff  to  judgment  depends  upon  questions 
which  may  as  well  be  ruled  as  trial  questions  after  the  facts  of  the  case 
are  fully  developed  as  to  be  ruled  upon  the  facts  to  be  found  in  the 

*  pleadings.  The  decision  is  preferably  to  be  deferred  as  the  damages 
must  in  any  event  be  foimd. 

At  the  cost  of  lengthening  an  already  overlong  opinion,  these  fur- 
ther observations  are  the  due  of  counsel  who  (as  already  mentioned) 
have  expended  much  time  and  labor  upon  the  presentation  of  the  case, 
and  thereby  very  much  lightened  the  labors  of  the  court,  and  they  may 
be  of  general  aid  in  disclosing  the  attitude  of  the  court  in  entering 
summary  judgments.  Cases  to  which  there  is  no  defense  disclosed, 
and  in  which  a  finding  of  a  merely  dela3ring  purpose  may  be  made, 
are  in  a  class  by  themselves.  Cases  in  which  the  ultimate  facts  arc 
not  in  dispute,  and  a  satisfactory  statement  of  which  may  be  made  so 
that  there  is  in  substance  a  case  stated,  constitute  another  class.  Cases 
in  which  the  facts  are  disclosed  with  sufficient  definiteness  so  as  to 
give  the  court  a  firm  grasp  of  the  whole  fact  situation  and  enable  it  to 
make  a  definite  fact  finding  form  still  another  class.  In  all  such  cases 
summary  judgments  may  well  be  entered.  If,  however,  judgments 
are  entered  in  doubtful  or  close  cases,  there  is  small  promise  of  any 
saving  of  time  in  case  an  appeal  is  taken,  and,  if  the  appeal  is  success- 
ful, the  appellate  court  has  a  possible  double  burden  cast  upon  it,  and 
litigants  must  endure  no  smsJl  part  of  the  curse  which  'the  system 
of  appeals  from  interlocutory  judgments,  which  prevails  in  some  ju- 
risdictions, visits  upon  litigants  there,  entailing  the  evils  of  delays  and 
expenses  which  operate  as  a  practical  denial  of  justice. 

The  rule  for  judgment  is  discharged. 
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UNITED  STATES  v.  NORRIS  et  aL 

(District  Ck>urt,  K.  D.  lllinoifl,  B.  D.    December  16,  1918.) 

No.  1387. 

1.  MoNOPOLnS   ^S»12(l)   —  COKBINATXOITS  AND  CONSPIBAOIBS  -*  Aim-TBUST 

Laws. 

Clayton  Act  Oct  15,  1914,  |  20,  legalizes  orderly  and  peaceful  strikes 
'*lnvolTlng  or  growing  out  of  a  dispute  concerning  terms  or  conditions 
of  employa)eQt,"  and  takes  combinations  or  agreements  to  bring  about 
such  strikes  out  of  the  purview  of  section  1  of  Sherman  Act  July  2,  1890, 
but  has  no  application  to  irregular  or  malicious  strikes,  having  no  rela- 
tion to  such  dilutes. 

2.  MONOPOXJSS   ^=s»31 — CONBPIBAOT   XS    BMSCRAljyt   OF   InTEBSTATS   Ck)VMEBC» 

— IWDICnCBNT. 

An  indictment  under  Sherman  Act  July  2,  1890,  (  1,  for  conspiracy  in 
restraint  of  Interstate  commerce,  which  alleged  the  things  which  were  to 
be  done  by  defendants,  held  sufDdent,  although  it  did  not  charge  the 
means  by  which  tliey  were  to  be  accomplished. 

S.  MoNOPousfl  €s»81— CoNSPiKAOT  IN  BcfimuiNT  OF  Intbbstatb  Gommebcb 

— ^iNDIOnfXNT. 

Since  an  overt  act  is  not  an  element  of  the  offense  of  conspiracy  un- 
der Sherman  Act  July.  2,  1890,  (  1,  it  need  not  be  charged  in  the  indict- 
ment 

Criminal  prosecution  by  the  United  States  s^ainst  Michael  Norris, 
John  Haley,  and  John  Lynch.  On  motions  in  arrest  of  judgment. 
Overruled. 

Charles  F.  Clyne,  U.  S.  Dist  Atty.,  and  Robt.  T.  Neill,  Special  U.  S. 
Dist.  Atty.,  both  of  Chicago,  111. 

David  D.  Stansbury,  of  Chicago,  111.,  for  defendants  Haley  and  Nor- 
ris. 

Cruice  &  Langille,  of  Chicago,  III,  for  defendant  Lynch. 

SANBORN,  District  Judge.  [1]  The  indictment  filed  January  26, 
1915,  charges  a  conspiracy  to  violate  section  1  of  Sherman  Act  July 
2,  1890,  c  647,  26  Stat.  209  (Comp.  St.  §  8820),  denouncing  conspira- 
cies in  restraint  of  interstate  commerce  and  making  any  such  viola- 
tion a  misdemeanor.  It  was  found  after  the  passage  of  the  Clayton 
Act,  effective  Ok:tober  15,  1914  (38  Stat.  730,  c.  323),  but  describes 
an  alleged  conspiracy  formed  before  the  adoption  of  the  latter  act.  My 
construction  of  section  20  of  the  Clayton  Act  (Comp.  St.  §  1243d)  is 
that  it  le^lizes  regular  and  proper  strikes  by  trade  unions,  and  takes 
combinations  or  agreements  to  bring  about  that  class  of  strikes  out  of 
the  purview  of  section  1  of  the  Sherman  Act,  but  that  it  does  not  apply 
to  irregular  or  malicious  strikes,  those  not  entered  into  for  the  better- 
ment of  labor  conditions.  The  section  in  question  provides  that  no  re- 
straining order  or  injunction  shall  issue  in  any  case  between  employer 
and  employe,  involving  or  growing  out  of  a  dispute  concerning  terms  or 
conditions  of  employment,  unless  necessary  to  prevent  irreparable  in- 
jury to  property  or  property  right,  nor  for  peaceful  picketing,  or 
paying  strike  benefits.    The  second  paragraph  of  section  20  proyides 
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that  no  injunction  shall  prohibit  any  person  from  quitting  work,  ad- 
vising or  peacefully  persuading  others  to  do  so,  or  peacefully  persuad- 
ing or  communicating  information,  or  peaceful  boycotting,  peaceful 
yissembly,  etc. 

"Nor  shall  any  of  the  acts  specified  in  this  paragraph  be  considered  or  held 
to  be  violations  of  any  law  of  the  United  States."  • 

The  strike  in  this  case  had  nothing  to  do  with  a  dispute  over  wages, 
as  the* jury  found;  so  the  Clayton  Act  is  entirely  inapplicable.  I 
think  that  section  20  was  intended  to  legalize  lawful  strikes,  and 
peaceful,  lawful  persuasion  of  workmen.  The  orders  which  were 
issued  to  workmen  in  this  case  were  dishonest  and  corrupt,  and  they 
were  given  no  reason  for  their  ceasing  work.  The  statute  has  no 
application  to  such  a  situation.  The  Sherman  Act  is  thus  left  in  full 
force  in  cases  like  this.  The  Clayton  Act  does  not  authorize  molesta- 
tion of  employes  by  strikers.  Kroger  Grocery,  etc.,  Co.  v.  Retail, 
etc.,  Co.  (D.  C.)  250  Fed.  890.  Nor  does  it  apply  to  an  unlawful  act 
like  a  secondary  boycott.    United  States  v.  King  (D.  C.)  250  Fed.  908. 

[2]  The  most  serious  objection  to  the  indictment  is  that  it  does 
not  inform  defendants  of  the  nature  of  the  charge  against  them.  It 
states  that  McLaughlin  Building  Material  Company  was  domg  an 
interstate  commerce  business ;  that  on  June  24  and  25,  1914,  a  hrge 
number  of  unloaded  cars  in  such  business  were  in  Chicago;  that 
certain  other  likexars  of  materials  arrived  in  Chicago  June  24  and  25; 
that  some  cars  had  reached  their  destination  for  ttnloading,  others 
which,  on  account  of  the  interference  of  defendants  to  be  alleged, 
were  in  the  railroad  yards  on  other  than  unloading  tracks,  and  still  oth- 
ers, on  account  of  such  interference,  were  diverted  in  Chicago  while 
en  route  to  their  destination,  to  persons  other  than  the  McLaughlin 
Company,  and  to  places  in  Chicago  other  than  those  to  which  con- 
signed. Then  follows  a  complete  list  of  the  cars,  showing  carrier, 
contents,  place  and  date  of  shipment,  and  date  of  arrival  or  diversion 
in  Chicago.  The  interstate  commerce  character  of  the  business  is 
then  alleged,  and  that  the  McLaughlin  Company  and  the  railroads 
were  engaged  in  such  commerce  under  section  1  of  the  Sherman  Act. 

It  is  then  alleged  that  on  June  23,  1914,  defendants  unlawfully  and 
knowingly  conspired  together  and  engaged  in  a  conspiracy  in  restraint 
of  interstate  commerce,  which  conspiracy  "was  a  conspiracy  for  re- 
straining interstate  trade  and  commerce  of  said  McLaughlin  Building 
Material  Company  and  said  railroads  in  the  several  ways  and  by  the 
several  means  now  here  set  forth  and  described":  (1)  By  preventing 
the  hauling  of  sand,  etc.  (2)  By  causing  the  sand,  etc,  to  remain  upon 
and  in  the  cars  in  the  possession  of  said  railroad  companies  so  trans- 
porting the  materials  to  their  destination  which  materials  were  then 
in  interstate  commerce,  "said  defendants  planned  and  intended  to  pre- 
vent the  delivery  of  said  materials  contained  in  said  cars."  It  also 
states  that  defendants  did  prevent  such  delivery.  (3)  By  influencing 
and  causing  the  persons  employed  to  unload  and  haul  the  sand,  etc., 
not  to  do  so. 

While  it  is  not  directly  charged  that  defendants  agreed  to  obstruct 
commerce  by  preventing  delivery  of  the  cars  or  material  to  the  Mc- 
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Laughlin  Company,  yet  that  is  plainly  what  it  means,  so  that  the  only 
fair  criticism  is  that  the  means  or  mode  of  operation  do  not  appear 
in  any  way.  How  were  the  "preventing,"  causing  to  remain  on  the 
cars  before  their  delivery  to  the  building  company,  the  "influencing" 
and  "causing"  the  workmen  not  to  unload — ^how  were  all  these  things 
to  be  done?  What  authority  did  defendants  have  over  the  haulers  or 
unloaders,  or  over  the  railroads,  to  keep  the  loaded  cars  in  their  pos- 
session? If  the  indictment  had  disclosed  (as  the  proof  was)  that  de- 
fendants were  business  agents  of  labor  unions,  and  as  such  had  au- 
thority over  the  members,  and  that  they  influenced  them  to  quit  work, 
all  would  have  been  quite  clear. 

But  there  is  nothing  to  show  what  influence  deferidants  could  have 
with  the  workmen,  that  there  was  any  strike,  that  defendants  levied 
blackmail  on  McLaughlin  and  called  a  strike  to  bring  him  to  time, 
that  the  workmen  quit,  and  that  this  caused  the  railroads  to  reroute 
the  material  cars,  as  a  direct  result.  Not  one  of  these  things  is  even 
hinted  at.  The  prosecution  could  equally  well  have  proved  threats  to 
kill  the  workmen  if  they  hauled  for  McLaughlin,  or  persuasion  or  any 
other  fohn  of  influence.  A  labor  dispute  over  wages  with  a  teaming 
company  for  whom  the  teamsters  worked,  causing  a  lawful  strike, 
might* have  been  shown,  and  this  was  attempted  by  the  defense.  De- 
fendants were  in  no  way  informed  of  the  details  of  what  they  were 
required  to  meet  and  prepare  to  disprove.  They  were  given  no  hint 
that  they  would  be  charged  with  collecting  $2,000  blackmail  from  Mc- 
Laughlin, and  calling  a  strike  on  him  because  he  refused  to  pay  $500 
more,  or  to  comply  with  a  later  demand  for  $5,000. 

The  question  is,  therefore,  whether  this  indictment  can  be  held  suf- 
ficient under  the  liberal  rule  now  existing.  Defendants  have  raised 
the  question  in  every  possible  way,  by  demurrer,  motion  to  dismiss 
and  discharge  on  the  triaJ,  motion  to  direct  a  verdict,  motion  to  quash, 
and  finally  in  arrest. 

[3]  Indictments  under  the  Sherman  Act  are  more  simple  than  those 
under  Rev.  St.  §  5440  (Comp.  St.  §  10201),  because  the  offense  is 
the  agreement  alone,  no  overt  act  being  a  part  of  it.  The  agreement 
being  the  crime,  that  must  be  charged,  and  nothing  more.  If  the  in- 
dictment relates  the  elements  of  the  agreement  in  sufiiciently  clear 
terms,  defendants  are  informed  of  what  they  are  required  to  meet. 
They  need  not  be  told  what  means  or  measures  they  had  decided  on 
to  carry  out  their  agreement,  or  that  any  act  was  done  by  any  per- 
son in  the  execution  of  the  agreement. 

The  modified  rule  of  sufficiency  of  indictment  is  stated  by  the  Cir- 
cuit Court  of  Appeals  of  this  circuit  in  Jelke  v.  United  States,  255 

Fed.  264, C.  C.  A. ,  October  term,  1916,  where  the  prosecution 

was  under  section  5440,  requiring  the  pleading  of  an  overt  act.  In 
that  case  it  was  alleged  that  defendants  agreed  that  they  would 
"cause"  certain  named  persons  to  mix  artificial  coloring  matter  with 
oleomargarine  to  cause  it  to  look  like  butter  of  a  shade  of  yellow,  and 
agreed  among  themselves  to  furnish  and  cause  to  be  furnished  to  such 
named  persons  tub  liners  for  packing  the  colored  product,  and  paper 
wrappers  for  packing  it,  also  to  "cause"  said  persons  to  do  other  things 
definitely  stated,  all  in  order  to  escape  taxation.    How  the  defend- 
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ants  had  agreed  to  ''cause"  the  persons  named  to  do  the  things  charg- 
ed does  not  appear.  The  court  held  that  a  conspiracy  to  defraud  the 
government  out  of  the  tax  on  oleomargarine  is  an  offense,  even  though 
the  details  of  how  they  would  carry  it  out,  and  cause  such  persons 
to  assist,  may  not  have  been  agreed  on,  and  that  the  law  does  not  re- 
quire the  defendant  to  be  informed  of  all  the  details  or  means,  which 
may  not  have  been  fully  arranged. 
The  rule  of  the  Jelke  Case  is  thus  stated  by  Judge  Evans : 

"An  indictment  is  generally  sufficient  whidi  diarges  a  statutory  crime 
substantially  in  the  words  of  the  statute,  ezc^t  in  such  cases  where  other 
precedents  have  been  firmly  established  in  analogous  offenses  at  common 
law,  or  where  such*  a  charge  would  not  fttirly  inform  the  accused  of  the  na- 
ture of  the  charge." 

This  statement  of  the  law  rejects  all  objections  merely  technical, 
so  that  it  is  necessary  only  to  consider  whether  this  indictment  fairly 
informs  the  accused  of  the  nature  of  the  charge.  In  appl3ang  this 
rule  the  court  in  the  Jelke  Case  approves  decisions  holding  that  sec- 
tion 5440,  by  requiring  the  pleading  of  an  overt  act,  intended  to  re- 
lieve the  pleader  from  the  necessity  of  setting  out  the  mean^  agreed 
on  by  which  the  conspiracy  was  to  be  carried  out.  United  States  v. 
Dennee,  Fed.  Cas.  No.  14,948;  United  States  v.  Goldman,  Fed.  Cas. 
No.  15,225.  Bannon  v.  United  States,  156  U.  S.  468,  15  Sup.  Ct.  469, 
39  L.  Ed.  494,  is  also  cited  as  authority,  in  which  it  is  said : 

"At  conmion  law  it  was  neither  necessary  to  aver  nor  prove  an  overt  act 
in  furtherance  of  the  conspiracy,  and  indictments  therefor  were  of  soch  gen- 
eral description  that  it  was  customary  to  require  the  prosecutor  to  furnish 
the  defMidant  with  a  particular  of  his  <^argea  Rex  v.  Gill,  2  Barn.  &  Aid., 
204;  Rex  t.  HamUton,  7  Gar.  &  P.  448;  U.  S.  v.  Walsh,  5  DilL  58,  Fed. 
Oas.  No.  16,636w  But  this  general  form  of  indictment  has  not  met  with  the 
approval  of  the  courts  in  this  country,  and  in  most  of  the  states  an  overt 
act  must  he  alleged.  The  statute  in  question  changes  the  common  law  only 
in  requiring  an  overt  act  to  he  alleged  and  proved." 

People  V.  Arnold,  46  Mich.  268,  9  N.  W.  406,  is  also  approved,  m 
which  Judge  Cooley  said: 

"It  is  conceded  that,  if  the  act  which  the  oon&pirators  combine  to  perform 
is  unlawful,  it  is  not  necessary  to  set  out  in  the  information  the  means  in- 
tended to  be  employed  in  accomplishing  it  *  *  *  But  if  the  »id  in  view 
is  lawful  or  indifferent,  and  the  conspiracy  only  becomes  criminal  by  reason 
of  the  unlawful  means  whereby  it  is  to  be  accomplished,  it  becomen  necessary 
to  show  the  criminality  by  setting  out  the  unlawful  means." 

The  Court  of  Appeals  also  distinguished  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  557,  23  L.  Ed.  588,  and  Evans  v.  United  States, 
153  U.  S.  584,  14  Sup.  Ct.  934,  38  L.  Ed.  830. 

Since  it  is  the  agreement  or  conspiracy  which  is  made  unlawful  by 
the  Sherman  Act,  and  no  overt  act  is  required  to  complete  the  offense, 
as  is  the  case  under  section  5440  (United  States  v.  Patten  [C.  C] 
187  Fed.  664,  United  States  v.  Cowell  [D.  C]  243  Fed.  730),  the 
question  is  only  whether  the  agreement  is  sufficiently  stated.  The  in- 
dictment purports  to  state  the  means  by  which  the  offense  was  to  be 
carried  out,  but  does  not  give  all  the  particulars.  The  agency  for 
the  unions,  the  blackmailing,  a  further  demand  for  money,  aod  then 
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^-  the  strike  are  not  stated.  These,  however  are  only  the  "means'*  of 
^^  executing  the  offense.  They  may  not  have  been  considered  at  all 
5e,c  by  the  defendants  when  they  made  their  first,  or  even  the  last,  de- 
c  ^;  mand  on  Mclyaughlb,  deeming  that  the  implied  threat  would  be  suf- 
^'  ficient.  ^Thus  these  things  may  not  have  constituted  any  part  of  the 
'^  combination  or  agreement,  only  determined  on  at  the  last  moment, 
when  it  was  found  that  they  could  conceal  their  real  purpose  by  using 
s.'  the  dispute  between  the  teaming  company  and  the  unions  regarding 
gjr  wages,  and  use  it  for  their  own  ends.  It  is  the  conspiracy  which  is 
«?i  denounced  by  the  law,  and  that  was  complete  when  there  was  a  meet- 
s'- ing  of  minds  to  obstruct  commerce.  The  commerce  described  in 
""  the  indictment  and  found  by  the  jury  was  interstate,  and  was  direct- 
ly restrained  by  the  acts  of  defendants.  Southern  Pac.  T.  Co.  v. 
I.  C.  C,  219  U.  S.  498,  31  Sup.  Ct.  279,  55  L.  Ed.  310;  Western 
Oil  Refining  Co.  v.  Lipscomb,  244  U.  S-  346,  37  Sup.  Ct  623,  61  L. 
Ed.  1181 ;  Western  Union  v.  Foster,  247  U.  S.  105,  38  Sup.  Ct.  438, 
62  L.  Ed.  1006. 

The  motions  in  arrest  of  judgment  should  be  overruled 


If. 


PRIMOS  CHEMICAL  CO.  v.  FULTON  STEEL  CORPORATION. 
(District  Court,  &  D.  New  York.    November  20,  19ia) 

1.  Courts  ^=>2eS— Jurisdiction  of  Inderal  Courts — District  of  Suit. 

A  federal  court  has  Jnrisdlction  of  a  creditors'  suit  against  a  corpo- 
ration, where  defendant  has  either  fixed  or  personal  proj^rty  within  the 
district,  although  the  greater  part  of  its  property  ig  in  another  district, 
in  view  of  Judicial  Code,  {  65  (Comp.  St  §  1087). 

2.  Courts  ^=»276 — Jurisdiotion  of  Federal  Courts— District  of   Suit — 

Waiver  of  Objections. 

The  jurisdiction  of  a  federal  court  of  a  creditors'  suit  against  a  corpo- 
ration cannot  be  questioned  by  creditors  on  the  ground  that  it  is  a  non- 
resident of  the  district,  when  the  defendant  has  voluntarily  appeared  and 
submitted  to  the  jurisdiction. 

3.  BxcEivEBs  ^=9206— Anciixart  Receivership. 

An  ancillary  bill  for  sequestration  of  assets  does  not  essentially  differ 
from  an  original  bill.  E3ach  is  an  equitable  attachment  of  property  with- 
in the  district  in  which  such  bill  is  filed,  and  of  that  property  only. 

In  Equity.  Suit  by  the  Primos  Chemical  Company  against  the  Ful- 
ton Steel  Corporation.  On  motion  to  dismiss  for  want  of  jurisdiction. 
Denied. 

See,  also,  254  Fed.  454. 

W.  Cleveland  Runyon,  of  New  York  City,  for  complainant. 
Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg,  of  New 
York  City,  of  counsel),  for  objecting  creditors. 

AUGUSTUS  N.  HAND,  District  Judge.  [1]  Certain  creditors,  by 
a  special  appearance,  question  the  jurisdiction  of  this  court  in  the  above 
cause  upon  the  ground  that  the  suit  is  of  a  local  nature.  The  suit  can- 
not be  of  a  locd  nature,  if  there  is  personal  property  in  this  district 
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dnd  no  fixed  property.  If  the  leasehold  interest  belonging  to  the  de 
fendant  is  fixed  property  in  this  district,  the  cause  was  properly  brought 
here,  and  the  receivers  would  have  full  jurisdiction  over  all  the  prop- 
erty in  the  circuit  under  section  55  of  the  Judicial  Code  (Act  March 
3,  1911.  c.  231,  36  Stat.  1102  [Comp.  St.  §  1037]).  I  allowed  an 
amendment  to  the  bill  to  set  up  these  facts,  without,  however,  passing 
in  any  way  upon  the  effect  of  the  allegations.  About  the  time  the 
original  hill  was  filed,  I  suggested  that  an  ancillary  bill  should  be  filed 
in  the  Northern  district,  where  the  factory  and  most  of  the  property 
were,  and  that  is  the  practice  that  I  still  think  should  have  been  and 
should  be  followed.  However,  that  this  court  would  not  have  juris- 
diction over  all  the  property  within  the  circuit  does  not  in  any  way 
militate  against  its  jurisdiction  over  property  within  this  district. 

[2]  I  am  informed  that  there  was  at  the  time  of  the  filing  of  the 
bill  a  leasehold  interest,  the  equipment  of  an  office  and  a  bank  account 
of  approximately  $4,000  within  the  Southern  district  of  New  York. 
There  can  therefore  be  no  doubt  about  the  jurisdiction  of  this  court 
over  that  property.  Moreover,  its  jurisdiction,  as  was  said  by  the  Su- 
preme Court  in  the  case  of  Central  Trust  Co.  v.  McGeorge,  151  U. 
S.  129,  14  Sup.  Ct.  286,  38  L.  Ed.  98,  in  a  case  like  this,  cannot  be 
questioned  by  creditors,  where  the  defendant  has  voluntarily  appeared 
and  submitted  to  the  jurisdiction. 

[3]  According  to  my  understanding,  an  equity  receivership,  except  in 
certain  limited  cases  covered  by  the  Judicial  Code,  extends  only  to 
property  within  the  district  in  which  the  suit  is  brought.  An  ancillary 
bill  for  sequestration  of  assets  does  not  essentially  differ  from  an 
original  bill.  Each  is  an  equitable  attachment  of  property  within  the 
district  in  which  such  bill  is  filed  and  of  that  property  only,  and.  wheth- 
er the  bill  filed  in  the  second  district  be  term^  "original"  or  "ancil- 
lary," orders  in  that  district  are  necessary  to  affect  property  therein. 

If  a  reorganization  is  offered,  it  should  be  approved  by  the  court  in 
both  districts.  After  a  bill  is  filed  in  the  Northern  district,  I  should 
say  the  offer  should  first  be  submitted  to  the  court  in  that  district,  where 
by  far  the  greater  part  of  the  property  of  the  corporation  is  situated, 
and,  if  approved  there,  I  can  hardly  imagine  any  doubt  about  its  im- 
mediate approval  here. 

For  the  foregoing  reason,  the  moticm  to  dismiss  the  bill  for  lack  of 
jurisdiction  is  denied 
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Bx  parte  BERNAT. 

Bx  parte  DIXON. 

(District  Oouil;  W.  D.  Washington,  N.  D.    December  17,  1918.) 

AiosNS  ^=»54 — Grounds  fob  Deportation — ^Advocatxno  and  Teaching  Sa- 
botage. 

Order  for  depcHrtation  of  aliens  under  Act  Febi  5,  1917,  §  19  (Ck>mp.  St. 
1918,  S  4289^j),  for  ''advocating  and  teaching  unlawful  destruction  of 
property,"  held  sustained  by  evidence,  where  defendants  testified  that 
they  believed  in,  and  distributed  I.  W.  W.  literature,  which  openly  advo- 
cated and  urged  sabotage  by  destroying  and  disabling  machinery  or  other 
property  used  by  employers. 

Applications  by  Samuel  H.  Dixon  and  Charles  Bemat  for  writs  of 
habeas  corpus.    Denied. 

Hinman  D.  Folsom,  Jr.,  of  Seattle,  Wash.,  for  the  United  States. 
Ralph  S.  Pierce  and  Geo.  F.  Vanderveer,  both  of  Seattle,  Wash.,  for 
defendants. 

NETERER,  District  Judge.  These  cases  were  submitted  to  the  court 
together.  The  issue  is  identical.  The  facts  are  similar,  but  of  differ- 
ent emphasis.    The  cases  will  be  disposed  of  together. 

Each  petitioner  is  ordered  deported  upon  the  ground  "that  he  has 
been  found  advocating  and  teaching  the  unlawful  destruction  of  prop- 
erty.*'   Dixon  is  a  subject  of  England ;  Bemat  is  a  subject  of  Russia. 

Each  petitioner  seeks  release  on  the  ground  that  he  has  been  denied 
a  fair  hearing,  that  there  is  no  evidence  to  support  the  charge  against 
him,  and  that  the  order  of  deportation  is  arbitrary,  and  unsupported 
by  fact  or  law.  If  the  alien  has  been  accorded  a  fair,  though  summary, 
hearing,  and  the  finding  is  supported  by  competent  testimony,  however 
slight,  tfie  court  may  not  interfere. 

From  an  examination  of  the  testimony,  in  the  light  of  this  rule,  we 
findy  after  some  testimony  as  to  membership  in  the  I.  W.  W.  organiza- 
tion, the  following  questions  and  answers  appear  in  Dixon's  testimony : 

*'Q.  Being  a  member  that  long,  and  being  a  delegate  and  taking  an  active 
part  in  the  order,  yon  actually  believe  in  the  teachings  as  advocated  by  the 
I.  W.  W.?    A,  I  do. 

"Q.  You  have  read  their  preamble  and  constitution?    A.  Yes. 

•*Q.  You  believe  in  the  teachings  advocated  in  that?    A.  I  do. 

"Q.  Are  you  familiar  with  the  I.  W.  W.  Song  Book?    A.  Yes. 

"Q.  Do  you  believe  in  the  teachings  indicated  in  that  book?  A.  Yes;  most 
of  them;  I  do.  There  are  some  I  haven't  seen,  but  what  I  have  seen,  I 
believe." 

As  to  reading  I.  W.  W.  literature,  he  was  asked : 

"Q.  'The  I.  W.  W.,  its  History,  Structure  and  Methods,'  by  St  John?  A.  1 
have  read  that. 

"Q.  Believe  in  the  teachings  as  advocated  in  that  book?    A.  Yes. 

"Q.  Have  you  read  the  Industrial  World?    A.  Yes. 

"Q.  Believe  In  the  teachings  advocated  in  that  paper?  A.  Yes;  I 
do.    •    •    • 

**Q.  Now,  you  have  been  collecting  for  the  defense  fund;  you  have  been 
a  delegate  quite  a  number  of  times;  you  have  soUdted  members,  sold  the 
Industrial  Worker,  and  distributed  other  I.  W.  Wl  literature?    A,  Yes. 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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"Q.'And  in  any  way  yon  possibly,  ooold  secured  new  members  for  tbe 
order?    A.  Yes;   I  have. 

**Q.  How  many  times  have  you  been  arrested?  A.  I  have  been  arrested 
several  times  lately  in  the  I.  W.  W.  troubles.    •    •    • 

*'Q.  Your  I.  W.  W.  cards,  your  delegate  credentials,  and  this  other  literature 
mentioned  in  your  hearing,  together  with  any  other  I.  W.  W.  literature  which 
we  may  deem  to  have  a  bearing  in  your  case,  will  be  introduced  and  made 
exhibits  in  your  hearing.    A.  Yes." 

This  is  the  general  trend  of  the  testimony  with  relation  to  the  teach- 
ings of  the  I.  W.  W.,  as  disclosed  by  the  literature,  and,  I  think,  es- 
tablishes the  fact  that  he  is  in  full  sympathy  with  the  propaganda  and 
practices  as  disclosed  by  the  literature,  and  has  distributed  such  lit- 
erature. 

The  doctrine  and  practices  of  the  order,  as  disclosed  by  the  attached 
literature,  may  be  indicated  by  short  excerpts  from  "The  I.  W.  W.,  its 
History,  Structure  and  Methods,"  by  Vincent  St.  John  and  others : 

"As  a  revolutionary  organization,  the  International  Workers  of  the  World 
aims  to  use  any  and  all  tactics  that  will  get  the  results  sought,  with  the  least 
expenditure  of  time  and  energy.  The  tactics  used  are  determined  solely  oy 
the  power  of  the  organization  to  make  good  in  their  usa  The  question  of 
'right'  and  'wrong*  does  not  concern  us.    •    ♦    ♦ 

"Failing  to  force  concessions  from  the  employers  by  the  strike,  work  is 
resumed  and  'sabotage'  is  used  to  force  the  employers  to  concede  to  the  de- 
mands of  the  workers.** 

Sabotage  is  defined  by  several  I.  W.  W.  writers : 

The  New  Unionism,  by  Andre  Tridon : 

"We  may  distinguish  three  forms  of  sabotage. 

''(1)  Active  sabotage,  which  consists  in  the  damaging  of  goods  or  mAdiin- 
ery.    •    •    • 

"(3)  Obstructionism,  or  passive  sabotage,  which  consists  in  carrying  out  or- 
ders, literally,  regardless  of  consequences." 

The  Volx  du  Peuple: 

"The  first  thing  to  do  before  going  out  on  strike  Is  to  cripple  all  the  ma- 
chinery. *  *  «  Are  bakery  workers  planning  to  go  on  strike?  Let  them 
pour  in  the  ovens  a  few  pints  of  petroleum,  or  of  any  other  greasy  or  pungent 
matter.  After  that  soldiers  or  scabs  may  come  and  bake  bread.  The  smell 
will  not  come  out  of  the  tiles  for  three  months.  Is  a  strike  in  sight  in  steel 
mills?    Pour  sand  or  emery  into  the  oil  cups." 

Sabotage,  by  Gmile  Pouget: 

"If  the  workers  disable  the  machines,  it  is  neither  for  a  whim,  nor  for  dilet- 
tantism, or  evil  mind,  but  solely  in  obedience  to  an  Imperious  neces 
Bity.    •    ♦    • 

"To  list  out  the  thousand  of  methods  and  ways  of  sabotage  would  be  an 
endless  rosary.  The  shoe  workers  have  an  infinite  variety  of  tricks.  So  have 
the  bakers.  To  the  timber  workers  it  cannot  be  difficult  to  use  the  ax  so  that 
the  tree  or  log  is  split  In  all  its  length.  To  the  painters,  also,  It  must  be 
easy  to  dilute  or  condense  their  colors  as  best  they  see  fit" 

Sabotage,  Its  History,  Philosophy  &  Function,  by  Walker  O.  Smith: 

"Sabotage  is  a  direct  application  of  the  idea  that  property  has  no  rights 
that  its  creators  are  bound  to  respect    ♦    ♦    • 

^TThe  question  is  not.  Is  sabotage  immoral?  but  Does  sabotage  get  the 
goods?    •    •    • 

"A  bar  of  soap  in  the  boiler  would  keep  the  soldiers  at  home,  or  else  force 
them  to  march  to  the  strike.  If  this  were  not  possible,  there  are  water 
tanks  were  the  tender  must  be  filled,  and  the  saboteur  can  'let  the  gold  dust 
twins  do  the  work,'    •    •  .  • 
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"Sabotage  is  discredited  by  those  who  believe  In  property  rights.  It  Is 
the  weapon  of  those  who  no  longer  reverence  the  thing  that  fetters  them. 
Its  advocacy  and  use  helps  to  destroy  the  *property  Illusion.*  The  parasites, 
who  have  property,  oppose  sabotage,  while  the  producers,  who  have  poverty, 
are  commencing  to  wield  that  potent  weapon." 

Excerpts  from  "Industrial  Workers  of  the  World": 

"The  I.  W.  W.  opposes  the  institution  of  the  state." 

"What  is  this  sabotage  that  so  worries  politicians,  preachers,  profit  grab- 
bers, and  parasites  generally?  It  is  a  reallEation  on  the  part  of  the  working 
class  that  property  has  no  rights  that  its  creator  Is  bound  to  respect  It 
means  that  the  workers  know  that  might  makes  right,  and  that  they  are  pos- 
sessed of  a  trem«[idous  might  in  the  productive  process.  It  means  that 
they  are  conscious  of  the  fact  that  any  action  which  weakens  the  employer  and 
strengthens  the  worker  is  Justified.  *  *  *  A  slashed  warp,  a  loosened  bolt, 
an  uncaught  thread,  a  shifting  of  dyes,  will  make  Billy  Wood  see  the  'justice' 
of  the  men's  demands  quicker  than  all  the  votes  cast  since  Billy  Bryan  com- 
menced to  nm  for  office. 

"Sabotage  is  an  individual  act  performed  fbr  a  class  purpose.    It  may  be 

denounced  as  'anardiy,'  but  that  scares  no  workers  in  these  rebellious  day& 
•    •    • 

"These  migratory  workers  have  lost  all  patriotism — and  rightly  so.  Love 
of  country?    They  have  no  country.    Love  of  flag?    None  floats  for  them." 

One  of  the  songs  attached  as  an  exhibit: 

Christians  at  War. 

By  John  F.  Kendrick. 

(Tune:    Onward  Christian  Soldiers.) 

Onward,  Christian  soldlersi!    Duty's  way  is  plain; 
Slay  your  Christian  neighbors,  or  by  them  be  slain; 
Pulpiteers  are  spouting  effervescent  swill; 
God  above  is  calling  you  to  rob  and  rape  and  kill. 
All  your  acts  are  sanctified  by  the  Lamb  on  high ; 
If  you  love  the  Holy  Ghost,  go  murder,  pray,  and  die. 

Onward  CSiristian  soldiers!    Rip  and  tear  and  smite  I 

Let  the  gentle  Jesus  bless  your  dynamite. 

Splinter  skulls  with  shrapnel,  fertilize  the  sod ; 

Folks  who  do  not  speak  your  tongue  deserve  the  curse  of  God. 

Smash  the  doors  of  every  home,  pretty  maidens  seize; 

Use  your  might  and  sacred  right  to  treat  them  as  you  please. 

Onward  Christian  soldiers!    Bat  and  drink  your  fill; 

Rob  with  bloody  fingers,  Christ  O.  K.'s  the  bill. 

Steal  the  farmer's  savings,  take  their  grain  and  meat; 

Even  though  the  children  starve,  the  Savior's  bums  must  eat. 

Bum  the  peasant's  cottages,  orphans  leave  bereft ; 

In  Jehovah's  holy  name,  wreak  ruin  right  and  left 

Onward  Christian  soldiers!    Drench  the  land  with  gore; 

Mercy  is  a  weakness  all  the  gods  abhor. 

Bayonet  the  babies,  jab  the  mothers,  too; 

Hoist  the  cross  of  Calvary  to  hallow  all  you  do. 

File  your  bullets'  noses  flat,  poison  every  well; 

God  decrees  your  enemies  must  all  go  plumb  to  hen. 

Onward  Christian  soldiers!    Blighting  all  you  meet. 

Trampling  human  freedom  under  pious  feet ; 

Praise  the  Lord  whose  dollar  sign  dupes  his  ftfvored  race; 

Make  the  foreign  trash  respect  your  bullion  brand  of  graca 

Trust  in  mock  salvation,  serve  as  pirates'  tools; 

History  will  say  of  you:  "That  pack  of  Q         d—  fools." 
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The  literature  attached  to  the  record  is  replete  with  the  advocacy  of 
sentiment  as  above  set  forth.  To  teach,  as  defined  by  the  Standard 
Dictionary,  is : 

"To  impart  knowledge  by  means  of  lessons;  to  give  Instmction  in;  com- 
municating knowledge;  introducing  into  or  impressing  upon  the  mind  ii 
trutti  or  information.'* 

To  advocate  means,  according  to  the  same  authority: 

"To  speak  in  favor  of;  def^id  by  argument;  ooe  who  espouses,  defends, 
or  vindicates  any  caute  by  argument;  a  pleader,  upholder,  as  an  advocate  of 
the  oppressed." 

There  are  several  ways  by  which  a  person  may  teach  or  advocate 
It  need  not  be  from  the  public  platform,  or  through  personal  utterance 
to  individuals  or  groups,  but  may  bo  done  as  well  through  written  onn- 
munications,  personal  direction,  through  the  public  press,  or  through 
any  means  by  which  information  may  be  disseminated,  or  it  may  be 
done  by  the  adoption  of  sentiment  expressed  or  arguments  made  by 
others  which  are  distributed  to  others  for  their  adoption  and  guidance. 

The  testimony  shows  that  Bemat  has  been  a  member  of  the  I.  W.  W. 
for  the  last  ten  years,  and  secretary  of  Branch  No.  500,  Seattle,  for 
some  time.  His  duties  as  such  secretary  were  to  distribute  literature, 
collect  dues,  handle  accounts,  and  solicit  new  members.  From  the  ac- 
tivity, as  disclosed  in  the  record,  the  court  cannot  say  there  is  no  evi- 
dence upon  which  to  predicate  the  finding  of  the  Commissioner  General 
in  each  case ;  and  it  would  appear  that  the  conclusion  of  the  Commis- 
sioner General,  based  upon  the  facts  stated,  is  within  the  purpose  and 
intent  of  the  Congress  in  enacting  section  19  of  Act  Feb.  5,  1917,  c. 
29,  39  Stat.  889  (U.  S.  Comp.  St.  §  4289i/4ji),  and  this  is  emphasized 
by  the  passage  of  the  act  approved  October  16,  1918,  entitled: 

"An  act  to  exclude  and  expel  from  the  United  States  aliens  who  are  mem- 
bers of  the  anarchistic  or  similar  classes." 

The  matter  is  not  before  the  court  for  review,  but  merely  to  deter- 
mine whether  there  is  any  evidence  upon  which  to  base  the  finding. 
Under  the  law,  the  conclusion  of  the  Department  of  Labor,  if  there  is 
any  evidence,  is  final. 

The  application  for  writ  will  be  denied  in  each  case. 
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PETERSON  ▼.  UNITBD  STATES. 

(Circuit  ObTirt  of  Appeals,  Ninth  Circuit    February  8,  1919.) 

No.  3185. 

1.  Obiminal  Law  ^s937—Dbivnbi»— Entrapment. 

Wbere  officers  of  the  law  have  Incited  a  person  to  ooxDimlt  the  crime 
charged,  and  lured  him  on  with  the  purpose  of  arresting  him  In  Its  com- 
mission, the  law  win  not  authorize  a  verdict  of  guilty, 

2.  GbiiONAii  Law  ^=9739(1) — Qttestion  fob  Jubt. 

In  a  criminal  prosecution,  where  the  defense  was  that  defendant  was  In- 
cited and  Induced  to  conm[ilt  the  offense  by  officers  for  the  purpose  of  en- 
trapment, the  refusal  of  Instructions  submitting  that  question  to  the 
jury  as  one  of  fact,  and  the  giving  of  instructions  treating  It  as  (me  of 
law,  and  charging  that  it  presented  no  defense,  was  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Northern  District  of  California ;  Edward  S.  Far- 
rington,  Judge. 

Criminal  prosecution  by  the  United  States  against  Ida  Peterson. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

A.  P.  Black,  of  San  Francisco,  Cal.,  for  plaintiff  in  error. 

Annette  Abbott  Adams,  U.  S.  Atty.,  John  W.  Preston,  Sp.  A^st. 
Atty.  Gen.,  and  James  E.  Colston,  Sp.  Asst  U.  S.  Atty.,  all  of  San 
Francisco,  Cal. 

^  Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  [1]  It  is  the  settled  rule  in  this  circuit  that 
where  the  officers  of  the  law  have  incited  a  person  to  commit  the  crime 
charged,  and  lured  him  on  to  its  consummation  with  the  purpose  of 
arresting  him  in  its  commission,  th,e  law  will  not  authorize  a  verdict 
of  guilty.  Taylor  v.  United  States,  193  Fed.  968,  113  C.  C.  A.  543; 
Woo  Wai  v.  United  States,  223  Fed.  412,  137  C.  C.  A.  604;  Sam 
Yick  et  al.  v.  United  States,  240  Fed.  60,  153  C.  C.  A.  96.  The  dis- 
tinction between  such  a  case  and  the  well-recognized  rule  authorizing 
the  use  of  decoy  letters  to  detect  a  crime  already  committed  was  .clear- 
ly pointed  out  by  this  court  in  the  case  of  Holsman  v.  United  States, 
248  Fed.  193, 199,  200,  160  C.  C.  A.  271. 

[2]  In  the  present  case  the  plaintiff  in  error  was  charged  by  indict- 
ment with  selling  intoxicating  liquor,  namely,  three  bottles  of  beer, 
to  a  soldier  named  George  Garis,  who  was  a  corporal,  while  in  uni- 
form, on  the  night  of  August  11,  1917.  The  case  as  made  by  the 
evidence  showed,  among  other  things,  that  the  defendant  owned  a 
three-story  house  on  the  corner  of  Devisadero  and  Lombard  streets, 
San  Francisco,  known  as  the  Fairview  Hotel,  the  lower  floor  of  which 
was  used  as  an  ice  cream  parlor,  in  which  were  also  s61d  tobacco,  cigars, 
candy,  soft  drinks,  and  like  articles.  The  two  upper  floors  contained 
20  rooms,  4  or  5  of  which  were  used  by  her  family,  and  the  remain- 
der rented  to  roomers  and  boarders  as  occasion  offered. 

There  was  certainly  ample  evidence  given  tending  to  show  that  the 
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plaintiff  in  error  willfully  violated  the  law  in  selling  to  the  soldier  the 
intoxicating  liquor,  and  that,  complaints  having  been  received  by  the 
oflScers  of  the  law  from  different  sources  that  she  was  engaged  in  such 
unlawful  traffic,  Garis  and  another  soldier,  as  well  as  a  police  officer 
named  Hand,  all  dressed  in  United  States  uniform,  were  sent  to  her 
place  to  investigate,  and  that  during  such  investigation  the  defendant 
did  in  fact  sell  to  Garis,  for  money,  three  bottles  of  beer ;  but  the  de- 
fendant testified  in  her  own  behalf,  among  other  things,  as  follows : 

"On  the  evenini:  of  August  11,  1917,  two  boys  came  In  and  asked  me  for  a 
room,  rang  the  bell,  and  I  came  out.  I  brought  them  upstairs  in  room  15, 
and  they  registered  under  a  fictitious  name.  Ck>rporal  Garis  said,  *Say,  I 
want  to  see  you  about  something.'  He  called  me  off  to  pne  side.  He  said,  'Can 
you  slip  me  a  couple  of  cold  bottles  of  beer?  I  says,  'No,  sir;  I  cannot  slip 
you  any  cold  bottles  of  beer;  and,  furthermore,  if  you  want  any  beer,  yon 
get  out'  He  says,  'You  need  not  be  afraid  of  me;  I  am  not  one  of  those  fly 
a^s,  or  a  stool  pigeon,  or  anything  like  that;  you  need  not  be  afraid  of  ma' 
He  says,  *I  know  you  sell  it;  you  might  as  weU  seU  it  to  me.*  I  says,  'If 
you  think  you  are  going  to  get  any  beer  from  me,  you  are  badly  mistaken ;  I 
never  sold  a  bottle  of  booze  here.'  He  kept  on  nag^g  me,  and  I  says,  *1  have 
got  to  go  downstairs  and  attend  to  business.'  I  should  Judge  this  was  around 
6  o'clock,  because  we  generally  eat  about  then,  and  I  got  called  away  from 
the  supper  table.  I  cannot  say  exactly  the  minute;  I  am  always  busy.  After 
having  refused  beer  to  Corporal  GarLs,  I  went  back  to  m(y  supper  table  It 
is  on  the  second  floor,  and  they  are  on  the  third  floor.  He  came  down- 
stairs and  called  me  out  He  came  out  the  door,  and  said  he  wanted  to  see 
me.  »He  says,  *Where  is  that  beer  you  promised  me?*  I  said,  'What  ate 
you  talking  about?  I  do  not  sell  any  beer.  What  is  the  matter  with  you? 
He  says,  *Well,  I  have  to  have  some  beer;  I  never  mind  the  price;  I  have 
paid  as  high  as  a  dollar  a  quart  on  the  Coast;  I  do  not  care  what  yon 
charge  me ;  I  have  to  have  it ;  I  have  been  hiking  all  day.'  I  refused  him.  I 
said,  *I  have  no  beer  for  soldiers;  there's  no  use  trying  to  get  it;  you  mis^t 
as  well  go  back  to  your  room.'    I  then  went  down  to  the  candy  place. 

"There  we're  two  men  registered  in  room  15.  I  only  saw  two  that  were 
present  at  that  time.  I  am  not  accLuainted  with  either  OfDcer  Hand,  Corporal 
Garis,  or  Corporal  Cdnley,  and  had  never  seen  them  before,  that  I  remember. 
My  recollection  is  that  it  was  Corporal  Garis  who  did  the  talking.  The  first 
request  for  beer  was  made  when  they  rented  the  room.  They  called  me  off  to 
one  side.  I  should  judge  that  it  was  15  minutes  after  that  that  one  of  them 
came  down  to  my  living  room  on  the  second  floor.  That  was  Corporal  Garis, 
as  I  remember.  He  knocked  at  the  door ;  he  called  me  off  to  one  side,  and 
he  said,  'Where  is  that  beer  that  you  promised  me?'  I  repeated  the  same 
thing.  I  said,  'There  is  no  use  wasting  any  time  with  you ;  I  have  got  to  go 
downstairs  and  attend  to  the  ice  cream  parlor.'  It  was  full  of  soldiers  be- 
cause it  was  pay  day.  When  I  went  down  to  the  ice  cream  parlor  it  must  have 
been  between  a  quarter  to  7  and  7  o'clock.  It  Is  hard  to  tell  exactly  how 
long  I  stayed  in  the  ice  cream  parlor,  as  I  was  very  busy,  and  to  tell  yon  the 
truth  I  cannot  tell  the  time  exactly  to  a  minute.  Between  7  and  8  o'clock 
Officer  Hand  came  down  and  says,  'I  would  like  to  have  a  little  change;  I 
would  like  to  have  that  beer  you  promised  to  bring  up.'  He  told  me  he  was 
drilling  six  hours  a  day;  that  they  were  exhausted;  he  had  to  have  the 
beer,  it  did  not  make  no  difference  how  much  it  cost  He  Just  kept  cm  nagging 
me.  He  says,  *You  look  pretty  good-natured' — ^I  guess  because  I  am  good- 
natured  and  fat — 'you  might  as  well  come  across  and  give  us  some  beer;  we 
have  to  have  it'  I  said,  *I  cannot  sell  any  beer.  What  is  the  matter  with 
you?  Do  you  want  to  get  me  in  trouble?*  He  said,  *0h,  that  is  all  right; 
you  can  bring  us  up  a  couple  of  bottles.' 

"Q.  Did  you  say  that  in  a  very  kindly  tone,  or  did  you  say  it  positively?  A. 
I  was  all  excited.  I  slammed  the  door  in  front  of  their  room  the  first  time. 
I  told  them  to  leave  me  alone.  First  Garis  came  down  twice;  then  Hand 
came  down.    They  kept  on  nagging  me  for  about  three  hours,    l^ey  told  me, 
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'EveiTbody  sella  it  around  tbe  corner;  you  might  as  well  give  ns  a  oonple  of 
bottles.'  I  went  and  gave  them  a  couple  of  bottles.  A  soldier  by  the  name 
of  Rose  came  up  the  stairs,  and  he  said,  *Wliat  is  this  argument  ?"  I  said» 
They  want  beer/  He  says,  'Who  are  they?'  I  said,  *I  don't  know;  it  is  no  in- 
terest of  mine  who  they  are;  I  don't  know.'  I  did  not  see  Bose  afterwards. 
Rose  roomed  at  my  place  on  and  ofT.    He  is  in  the  guardhouse  now. 

*'Q.  What  time  of  the  night  was  that,  that  you  finally  gave  them  the  three 
bottles  of  beer?  A.  I  think  it  was  about  half  past  9;  maybe  it  was  a  little 
later.  I  never  made  the  remark,  'Here  I  come  to  be  arrested.'  The  only 
thing,  one  of  them  said  to  me,  'What's  the  matter?  Haven't  you  any  use  for 
soldiers?'  I  said,  'Why  shouldn't  I?  My  own  son  is  in  the  army;  he 
volunteered,  and  the  other  is  ready  to  go.  I  have  been  dealing  with  soldiers 
for  the  past  19  years;  why  shouldn't  I  have  use  for  soldiers?'  By  'dealing 
with  soldiers'  I  mean  I  was  in  the  laundry  business,  and  I  washed  for  soldiers 
in  the  Post  Laundry.  We  called  It  tiiat,  so  as  to  get  Ae  soldier's  trade.  We 
are  Just  one  block  from  the  Presidio,  and  our  business  has  been  almost  exclu- 
sively with  soldiers  for  the  last  20  years. 

"Mr.  Black:  Q.  Wtiat  Induced  you  to  sell  that  beer  to  those  soldiers? 
A-  They  worked  my  good  nature,  I  guess,  and  my  sympathy ;  because  I  see 
them  drilling;  in  front  of  my  door,  and  they  come  In  by  the  dozens  and  get 
ice  cream ;  my  boy  is  in  the  army ;  when  he  started  to  drill,  he  was  all  stiff 
and  sore;  I  know  what  It  is.  They  said  they  had  to  have  it,  and  I  was 
feeling  bad  for  them;  I  didn't  mean  to  do  any  wrong.  Furthermore,  I 
never  asked  them>  no  price.  Boom  20  is  right  above  my  office  on  the  third 
floor,  and  room  14  is  right  opposite  from  room  20,  and  room  15  is  just  a  little 
bit  triangle  from  that.  There  are  10  rooms  on  the  third  floor  and  10  rooms  on 
the  second  floor.  I  saw  a  soldier  named  Slabin  there  that  night.  Garis  was 
talking  to  me  when  I  saw  Slabin.  I  should  Judge  miy  door  was  15  or  20  feet 
from  Slabin's  room  when  Garis  was  talking  to  me." 

And  there  was  testimony  given  by  other  witnesses  tending  to  sup- 
port that  of  the  defendant  upon  the  point  in  issue. 

The  record  shows  that  the  trial  court  refused  to  give  to  the  jury, 
to  which  refusal  an  exception  was  duly  reserved,  the  sixth  and  seventh 
instructions  requested  by  the  defendant,  which  are  as  follows : 

"Sixth.  The  defendant  is  charged  with  selling  beer  to  an  ofllcer  or  member 
of  the  military  force  of  the  United  States  Army  wiiile  in  uniform.  The  de- 
fendant claims  that  she  was  entrapped  into  selling  three  bottles  of  beer 
through  the  instigation  of  the  government  agents,  and  that  the  beer  would 
not  have  been  sold  at  all,  If  It  had  not  been  for  the  importunities  and  false 
statements  made  by  the  officers  and  detectives  who  went  to  her  rooming 
house,  admittedly  for  the  purpose  of  entrapping  her  into  the  commission  of 
the  offense;  and  In  this  connection  1  charge  you  that,  if  you  believe  from 
the  evidence  that  the  defendant  was  Induced  by'  the  Importunities  of  the 
government  agents  to  violate  the  law,  and  that  through  the  instigation  of 
either  Police  Officer  Hand  or  Corporal  Garis  representing  the  government, 
the  defendant,  Mrs.  Peterson,  was  induced  to  sell  them  three  bottles  of  b^r, 
and  that  she  otherwise  would  not  have  violated  the  law,  then  you  should  re- 
turn a  verdict  of  'not  guilty,'  as  it  is  the  policy  of  the  United  States  courts 
not  to  uphold  a  conviction  in  any  case  where  the  off&ise  was  committed 
through  the  instigation  of  the  government  agents. 

"Seventh.  If  you  find  from  the  evidence  that  Police  Officer  Hand,  accom- 
panied by  CJorporal  Garis  of  the  United  States  Army,  went  to  the  rooming 
house  of  the  defendant  and  hired  a  room  from  the  defendant,  and  thereafter 
importuned  the  defendant  to  sell  them  some  beer,  which  the  defendant  re- 
fused to  do,  and  that  thereafter  they  induced  one  Harry  Rose,  a  soldier  who 
was  rooming  in  the  house  of  the  defendant,  to  go  to  the  defendant  and  again 
importune  her  to  give  to  Police  Officer  Hand  and  Corporal  Garis  aforesaid, 
two  or  more  bottles  of  beer  under  the  statements  that  the  last  two  named 
persons  were  friends  of  Rose,  whidti  statements  were  willfully  false  and 
made  for  the  purpose  of  deceiving  and  Inveigling  the  defendant  into  a  viola- 
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tion  of  the  law,  and  that,  yielding  to  the  importunities,  the  defendant  did 
procure  from  her  private  stores  of  liquor,  the  three  bottles  testified  to  tj 
Officer  Hand  and  Ck>rporal  Garis,  and  you  further  belieye  that  the  defendant 
without  such  solicitation  and  importonity  would  not  have  violated  the  law, 
then  it  is  your  duty  to  acquit  the  defendant,  for  the  reason  heretofore  stated, 
that  the  federal  courts  do  not  uphold  convictions  for  offenses  committea 
through  the  instigatiod  of  the  govemment  agents." 

Instead  the  court  in  its  charge  instructed  the  jury  as  follows : 

"The  defendant  on  the  witness  stand  has  admitted  that  she  gave  the  beer 
to  Garis,  and  that  she  received  in  exchange  money.  The  excuse  and  defense 
offered  by  her  is  that  she  was  solicited  to  sell  the  beer  to  the  man  Garis. 
There  is  raised  only  one  real  question  of  law  In  the  case.  It  is  needless  for 
me  to  say  that  the  government  is  not  engaged  in  the  business  of  manufac- 
turing criminals ;  for  an  aSicer  to  go  to  a  law-abiding  citizen  and  by  solicita- 
tion and  persuasion  Induce  him  to  commit  a  crime  is  something  abhorrent  to 
all  our  sense  of  decent  adminLstration  of  law;  and  where  the  crime  is  com- 
mitted under  such  circumstances,  the  courts  have  always  been  inclined  to  say 
that  a  crime  thus  induced,  if  so  shown,  is  not  sufficient  to  support  a  convicoon. 
That  is  decided  in  the  Chinese  smuggling  case  of  United  States  y.  Woo  WaL 
That  case,  as  I  stated  yesterday,  was  precisely  of  that  diaracter.  A  Chinese, 
not  suspected,  so  far  as  the  record  shows,  of  being  engaged  in  the  business 
of  smuggling  Chinamen  into  the  United  States,  was  approached  by  an  officer 
who  professed  to  be  in  that  business,  and  induced  Woo  Wai  to  enter  into  a 
scheme  to  smuggle  Chinese  from  Mexico.  Of  course,  the  conduct  of  the 
officer  was  reprehensible,  and  the  Circuit  Court  of  Appeals  characterized  it 
Just  as  it  should  be^  and  characterized  it  very  severely.  But  there  is  a  class 
of  offenses,  like  the  unlawful  selling  of  intoxicating  liquor,  frequently  com- 
mitted by  people  who  are  cunning,  and  it  is  difficult  to  secure  the  eyidenoe 
necessary  to  a  conviction  by  any  other  means,  except  by  the  use  of  decoys; 
and  you  are  instructed  that  if  it  appears  in  this  case  that  the  officers  had 
information  which  led  them  to  believe,  and  they  were  justified  in  bdieving 
that  the  premises  occupied  by  ttie  defendant  was  a  place  Where  an  unlawful 
business  was  being  conducted,  that  is,,  that  the  defendant  was  engaged  in 
selling  intoxicating  liquor  to  members  of  the  military  service,  while  in  uni- 
form, it  was  very  proper  for  them  to  initiate  an  investigation,  and  if  the  two 
soldiers,  Garis  and  Oonley,  and  Police  Officer  Hand,  dad  in  military  uniform, 
went  there  and*  solicited  beer  and  offered  to  buy  it,  and  urged  her  to  sell  it 
to  them,  the  fact  that  they  urged  her  to  sell  the  beer  to  them  is  no  excuse." 

It  is  apparent  from  what  has  been  said  that  the  sole  defense  of  the 
defendant  was  that  she  was  instigated  to  commit  the  crime  by  the 
officers,^  which  was  purely  a  question  of  fact  for  the  determination 
of  the  jury.  If  she  was,  then  the  law  is,  as  above  pointed  out,  that 
a  verdict  of  guilty  could  not  be  sustained,  from  which  it  follows  that 
the  instructions  requested  and  refused  should  have  been  given.  The 
difficulty  with  the  learned  judge  of  the  court  below  was  that  he  treat- 
ed the  question  as  to  whether  or  not  the  defendant  was  instigated  to 
commit  the  crime  by  the  officers  as  a  question  of  law  and  not  of  fact, 
as  is  evident  from  the  portion  of  his  charge  which  has  been  quoted, 
in  which,  as  will  have  been  seen,  he  expressly  said  to  the  jury: 

"There  Is  raised  only  one  real  question  of  law  in  the  case,"  and  in  its  con- 
clusion that  "if  the  two  soldiers,  Garis  and  Oonley,  and  the  Police  Officer 
Hand,  clad  in  military  uniform,  went  there  and  solicited  beer,  and  offered  to 
buy  it,  and  urged  her  to  sell  it  to  them,  the  fact  that  they  urged  her  to  sell 
the  beer  to  them  is  no  excuse." 

It  is  obvious  that  the  case  did  not  present  any  question  of  law  for 
the  jury  to  determine,  and  only  one  controverted  question  of  fact- 
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that  IS  to  say,  whether  or  not  the  defendant  was  instigated  by  the 
officers  to  sell  the  beer. 

It  results  that  the  judgment  must  be  and  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


MARTIiA^)  CASUALTY  CO.  V.  CAMPBELL. 

CAMPBELL  V.  MARYLAND  CASUALTY  CO. 

(Circait  Court  of  Appeals,  Fifth  Circuit    January  23,  1919.) 

N08.  3290,  3309. 

INBUBAWCB  ^3»376(lH-ACOIDSNT  INSURANCE — ^BbBACH  OP  WABaANTT— WaTVEII. 

Tbe  insurer  cannot  be  deemed  to  have  waived  a  warranty  in  the  appli- 
cation that  insured  had  not  received  medical  attention  within  two 
years,  because  its  agent  knew  the  statement  to  be  untrue,  where  the  policy 
expressly  withheld  such  authority  from  the  agent,  and  provided  that 
•  no  waiver  should  be  valid,  unless  indorsed  thereon  and  signed  by  the 
president  or  siecretary. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida ;  Rhydon  M.  Call,  Judge. 

Action  by  Daniel  Curry  Campbell  against  the  Maryland  Casualty 
Company.  Judgment  for  plaintiff,  and  both  parties  bring  error.  Re- 
versed. 

A.  H.  King  and  H.  L.  Anderson,  both  of  Jacksonville,  Fla.,  for  plain- 
tiff below. 

F.  P.  Fleming,  Jr.,  of  Jacksonville,  Fla.,  for  defendant  below. 

Before  PARDEE  and  WALKER,  Circuit  Judges. 

WALKER,  Circuit  Judge.  This  was  an  action  by  Daniel  Curry 
Campbell  against  the  Maryland  Casualty  Company  on  a  contract, 
which  was  set  out  in  the  declaration,  by  which  the  latter  insured  the 
former,  subject  to  provisions  and  coi^ditions  stated,  against  bodily 
injuries,  effected  independently  and  exclusively  of  all  other  causes, 
through  external  violent  and  accidental  means,  and  against  specified 
disabilities  so  effected.  The  parties  will  be  referred  to  as  the  plaintiff 
and  the  defendant,  respectively.  The  claim  asserted  was  that  the 
plaintiff  was  entitled  to  the  indemnity  stipulated  for — 

"if  such  injuries  shall,  independently  and  exclusively  of  all  other  causes, 
continuously  and  wholly  disable  and  prevent  the  insured  from  performing 
any  and  every  kind  of  duty  pertaining  to  his  occupation." 

It  was  averred  that  the  plaintiff,  a  practicing  lawyer,  was  so  dis- 
abled continuously  from  on  or  about  October  9,  1914,  to  the  time  of 
the  bringing  of  the  suit,  by  an  injury  resulting  from  his  lower  lip  be- 
ing violently  and  accidentally  struck  by  and  against  a  piece  of  furniture. 
The  claim  asserted  was  resisted  upon  the  grounds,  among  others, 
that  the  disability  alleged  was  not  effected,  independently  and  exclu- 
sively of  all  other  causes,  by  the  wound  to  the  plaintiff's  lower  lip, 

^s»For  other  cues  see  same  topic  ft  KET-N  UMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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which  there  was  evidence  tending  to  prove  was  accidentally  inflicted 
on  or  about  October  9,  1914,  and  that  there  was  a  breach  of  a  provi- 
sion contained  in  the  contract  sued  on,  whereby  the  plaintiff  war- 
ranted the  truth  of  a  statement  that  he  had  not  received  medical  at- 
tention within  two  years  next  preceding  the  dat^  of  the  contract,  in 
that  during  the  month  of  February,  1914,  he  did  receive  medical  at- 
tention for  traumatism  or  cancerous  condition  on  his  lower  lip  at  the 
place  where  he  alleged  he  received  said  injury  on  or  about  October 
9,  1914.  The  defendant  moved  the  court  to  direct  a  verdict  in  its 
favor  at  the  conclusion  of  the  evidence  offered  by  the  plaintiff,  and 
also  at  the  conclusion  of  all  the  evidence.  Exceptions  were  reserved 
to  the  overruling  of  those  motions. 

A  phase  of  the  evidence  clearly  tended  to  prove  that  whatever  dis- 
ability existed  after  the  happening  of  tfie  incident  of  October  9,  1914, 
was  attributable  in  part  at  least  to  a  diseased  condition  of  the  plain- 
tiff's lower  lip  which  e^^isted  prior  to  that  date.  Evidence  which  was 
without  conflict  proved  that  there  was  an  unsound  condition  of  the 
plaintiffs  lower  lip  prior  to  the  infliction  of  the  wound  relied  on,  and 
that  that  lip  was  the  subject  of  examination  and  treatment  by  physi- 
cians for  months  prior  to  that  date,  and  prior  to  and  when  the  de- 
fendant's original  policy  was  renewed  by  a  written  instrument,  dated 
August  1,  1914,  whereby  it  agreed  to  continue  the  policy  in  force  for 
12  months,  from  August  10,  1914,  to  August  10,  1915,  "provided  the 
statements  in  the  application  or  the  schedule  of  warranties  in  the  orig- 
inal contract  are  true  at  this  date,"  etc.  There  was  uncontrovertd 
evidence  to  the  effect  that  for  months  prior  to  October  9,  1914,  that 
lip  was  the  subject  of  treatment  by  physicians  or  pursuant  to  their 
directions,  which  had  not  been  discontinued  when  the  alleged  accidental 
hurt  relied  on  occurred.  The  testimony  of  several  .of  those  physi- 
cians was  adduced.  It  was  uniform  to  the  effect  that  there  was  a  can- 
cerous condition  of  the  lip  before  as  well  as  after  October  9,  1914. 
The  plaintiff,  as  a  witness  in  his  own  behalf,  stated  that  his  lip  was 
well  before  he  received  the  wound  relied  on.  He  asserted  that  the 
treatment  it  was  receiving  immediately  prior  to  that  occurrence  was 
a  precautionary  measure. 

In  behalf  of  the  defendant  it  is  contended  that  a  verdict  in  its  favor 
should  have  been  directed,  on  the  ground  that  whatever  disability 
existed  after  October  9,  1914,  was  so  conclusively  proved  to  be  due, 
in  part  at  least,  to  a  cancer  which  existed  before. as  well  as  after  that 
date,  as  to  make  it  the  duty  of  the  court  to  set  aside  a  verdict  for  the 
plaintiff ;  circumstances  the  existence  of  which  was  not  disputed  be- 
ing such  as  to  establish  the  impossibility  of  the  truth  of  the  plaintiffs 
assertion  that  his  lip  was  well  before  the  wound  relied  on  was  suffered, 
whether  it  was  or  was  not  believed  by  him  to  be  true.  This  conten- 
tion need  not  be  passed  upon  if,  on  another  ground,  the  defendant  was 
entitled  to  have  a  verdict  in  its  favor  directed. 

By  the  terms  of  the  original  policy,  which  was  renewed  as  above 
stated,  the  undertakings  of  the  defendant,  which  it  evidenced,  were 
stated  to  be  made  "in  consideration  of  the  statements  in  the  sdiedule 
of  warranties  hereinafter  contained  and  made  a  part  hereof,  and  of 
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$120  premium."    The  policy,  which  embodied  plaintiff's  application 

for  insurance,  contained  the  following  provision: 

"AU  the  warranties  made  by  the  assured  upon  the  acceptance  of  this  policy 
are  true,  via.: 

"Schedule  of  Warranties 
m  •  •  •  •  •  •  •  ^         -   9 

"16.  I  have  not  received  medical  attention  within  the  past  two  years,  except 
at  follows:   No  exceptions." 

By  the  terms  of  the  last  renewal  receipt  the  original  policy  was  con- 
tinued in  force— 

'l)rovlded  the  statements  in  the  application  or  the  schedule  of  warranties  m 
the  original  contract  are  tme  at  this  date,  and  that  nothing  exists  at  the 
date  hereof  to  render  the  hazard  of  the  risk  greater  than  or  different  from 
that  shown  by  said  application  or  schedule." 

By  pleas  the  defendant  averred  the  existence  of  the  above-quoted 
warranty,  and  that  prior  to  the  date  of  the  issuance  of  the  last  renewal 
the  plaintiff  did  receive  medical  attention,  to  wit,  during  the  month 
of  February,  1914,  and  that  said  medical  attention  was  received  for 
traumatism  or  cancerous  condition  on  said  lip  at  the  place  where  plain- 
tiff alleges  he  received  said  injury  on  or  about  October  9,  1914.  The 
pleas  mentioned  further  averred: 

"That  said  medical  attention  was  not  disclosed  to  the  defendant,  nor  did 
defendant  have  any  knowledge  thereof,  at  the  time  of  the  issuance  of  said  last 
renewal,  and  said  warranty  was  materiaL" 

The  policy  contained  the  following  provision : 

"An  agent  has  no  authority  to  change  this  poUcy,  or  to  waive  any  of  its  pro- 
visions, nor  shall  notice  to  any  agent  or  knowledge  of  his  or  any  other  person 
be  held  to  effect  a  waiver  or  change  in  this  .contract,  or  any  part  of  it.  No 
change  whatever  in  this  policy,  and  no  waiver  of  its  provisions,  shall  be 
valid  unless  an  indorsement  is  added  hereto,  signed  by  the  president  or  secre- 
tary of  the  company,  expressing  such  change  or  waiver.  In  any  matter  re- 
lating to  this  insurance  no  person,  unless  duly  authorized  in  writing,  shaU 
be  deemed  the  agent  of  this  company." 

There  was  undisputed  evidence  to  the  effect  that  the  plaintiff  re- 
ceived medical  attention  as  alleged  in  the  pleas  above  mentioned.  The 
plaintiff  testified  that  in  January  or  February,  1914,  while  he  had  sil- 
ver foil  on  his  lip,  he  met  Mr.  R.  R.  Rosborough,  the  defendant's 
general  agent  in  Florida,  through  whose  office  the  policy  and  renewals 
were  issued,  and  mentioned  to  him  that  his  lip  had  been  injured,  and 
that  the  doctors  had  put  silver  foil  over  it  to  protect  it.  He  also  tes- 
tified that,  when  an  employe  of  Mr.  Rosborough  delivered  to  the  plain- 
tiff the  last  renewal  receipt,  he  told  that  person  about  the  doctors 
treating  his  lip.  There  was  no  evidence  tending  to  prove  that  any  one 
connected  in  any  way  with  the  defendant,  other  than  the  two  per- 
sons just  mentioned,  was  informed,  at  the  time  of  or  prior  to  the  is- 
sue of  the  last  renewal,  or  before  tfie  alleged  disability  occurred,  that 
the  plaintiff's  lip  had  been  injured,  or  that  he  had  received  medical 
attention. 

The  pleas  above  mentioned  set  up  as  a  defense  to  the  suit  a  breach 
by  the  plaintiff  of  a  warranty  contained  in  the  contract  sued  on.    The 
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last-quoted  averment  of  those  pleas,  upon  which  issue  was  joined, 
negatived  a  waiver  by  the  defendant  of  the  alleged  breach  of  war- 
ranty. Such  being  the  manifest  purpose  and  effect  of  that  negative 
averment,  it  cannot  properly  be  said  that  its  falsity  in  any  material 
respect  is  shown  by  evidence  having  no  tendency  to  prove  a  waiver 
by  the  defendant  of  the  breach  of  warranty  alleged.  By  the  explicit 
terms  of  the  policy  the  only  persons  in  any  way  connected  with  the 
defendant,  who  were  shown  by  any  evidence  to  have  had  knowledge 
of  the  falsity  of  the  plaintiff's  statement  that  he  had  not  received  med- 
ical attention,  were  without  power  to  waive  the  warranty  of  its  truth. 
The  last  above  quoted  provision  negatived  the  existence  of  authority 
in  either  of  those  persons  to  change  the  policy,  or  to  waive  any  of 
its  provisions,  and  stipulated  against  notice  to  them  having  the  effect 
of  a  waiver  or  change  in  the  contract.  Embodied  in  that  provision 
was  the  stipulation  that: 

''No  change  whatever  in  this  policy,  and  no  waiver  of  its  provisions*  sihall 
be  valid  unless  an  indorsement  is  added  hereto,  signed  by  the  president  or 
secretary  of  the  company,  expressing  such  change  or  waiver." 

There  was  no  such  indorsement.  The  defendant,  like  any  other 
principal,  could  limit  the  authority  of  its  agents,  and  thus  bind  all 
parties  dealt  with  to  whom  such  limitation  was  disclosed.  An  in- 
surer cannot  be  deemed  to  have  waived  a  breach  of  a  warranty  con- 
tained in  its  policy,  because  its  agent  had  notice  or  knowledge  of  the 
breach,  where  the  policy  expressly  withheld  from  such  agent  authority 
to  change  the  policy,  or  to  waive  any  of  its  provisions,  and  provided 
that  notice  to  such  agent  or  knowledge  of  his  should  not  be  held  to 
effect  a  waiver  of  the  contract  or  any  part  of  it.  New  York  Life  In- 
surance Co.  V.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934; 
Northern  Assurance  Co.  v.  Grand  View  Building  Association,  183  U. 
S.  308,  22  Sup.  Ct.  133,  46  L.  Ed.  213 ;  Prudential  Insurance  Co.  v. 
Moore,  231  U.  S.  560,  34  Sup.  Ct.  191,  58  L.  Ed.  367;  JEtna  Life 
Ins.  Co.  V.  Moore,  231  U.  S.  543,  34  Sup.  Ct.  186,  58  L.  Ed.  356. 

The  following  Florida  statute  was  referred  to  in  argument  as  hav- 
ing a  bearing  on  the  question  presented : 

"Any  person  or  firm  in  this  state,  who  receives  or  receipts  for  any  money 
on  account  of  or  for  any  ocwtract  of  insurance  made  by  him  or  them,  or  for 
such  Insurance  company,  as%>ciation,  firm  or  individual,  aforesaid,  or  who 
receives  or  receipts  for  money  from  other  persons  to  be  transmitted  to  any 
such  company,  association,  firm  or  individual,  aforesaid,  for  a  policy  of  in- 
surance, or  any  renewal  thereof,  although  such  policy  of  insurance  is  not 
signed  by  him  or  them,  as  agent  or  representative  of  such  company,  associa- 
tion, firm  or  individual,  or  who  in  any  wise,  directly  or  indirectly  makes  or 
causes  to  be  made,  any  contract  of  insurance  for  or  on  account  of  such  in- 
surance company,  association,  firm  or  individual,  shall  be  deemed  to  all  in- 
tents and  purposes  an  agei^  or  representative  of  such  company,  association^ 
firm  or  individual."    General  Statutes  of  Florida,  |  276S. 

In  the  case  of  Mutual  Life  Insurance  Co.  v.  Hilton-Green,  241  U. 
S.  613,  623,  36  Sup.  Ct.  676,  60  L.  Ed.  1202,  the  statute  quoted  was 
under  consideration.  That  was  a  suit  on  a  life  insurance  policy,  which 
contained  the  following  provisions: 
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"This  policy  and  the  application  therefor,  copy  of  which  is  indorsed  hereon 
or  attached  hereto,  constitute  the  entire  contract  between  the  parties  hereto/' 

*' Agents  are  not  authorized  to  modify  this  policy  or  to  extend  the  time  for 
paying  a  premium." 

It  was  contended  that  the  insurance  company  was  chargeable  with 
notice  of  facts  known  to  Hogue,  the  agent  who  solicited  the  insur- 
ance, to  Torrey,  the  agent  through  whom  the  application  for  the  pol- 
icy was  forwarded  to  the  company,  and  to  the  physicians,  who  ex- 
amined the  applicant.  In  adversely  disposing  pi  that  contention  the 
court  said,  in  reference  to  the  statute  just  quoted : 

"Section  2765  of  th^  Ilorida  Statutes,  ante,  undertakes  to  designate  as 
agents  certain  persons  who  in  fact  act  for  an  insurance  company  in  some 
particular;  hut  it  does  not  fir  the  scope  of  their  authority  as  between  the 
company  and  third  persons  and  certainly  does  not  raise  special  agents  with 
limited  authority  Into  general  ones  possessing  unlimited  power.  We  assume 
Hogue,  Torrey,  and  the  medical  examiners  were  in  fact  designated  agents  of 
the  company  with  power  to  bind  it  within  their  apparent  authority;  and  in 
nncii  circumstances  the  statute  does  not  aflTect  their  true  relationship  to  the 
parties."  Mutual  Life  Insurance  Go.  y.  Hilton-Green,  supra,  241  U.  S.  623,  36 
Sup.  Ot  680,  eO  L.  Ed.  1202. 

That  statute  does  not  have  the  effect  of  conferring  a  power  which 
the  contract  of  the  parties  shows  was  explicitly  withheld.  Though  each 
of  the  persons  who,  according  to  the  plaintiff's  testimony,  was  in- 
formed of  the  falsity  of  his  statement  that  he  had  not  received  medi- 
cal attention  was  an  agent  of  the  defendant,  he  was  an  agent  from 
whom,  by  the  terms  of  the  contract  entered  into,  the  principal  with- 
held any  authority  to  change  the  contract  or  to  waive  any  of  its  pro- 
visions, and  notice  to  whom  or  whose  knowledge  it  was  stipulated 
should  not  be  held  to  effect  a  waiver  or  change  in  the  contract. 

The  terms  of  the  defendant's  contract  were  such  as  to  make  the 
truth  of  the  above  statement  of  the  plaintiff,  made  in  his  application 
for  the  original  policy  and  repeated  when  he  ^^cepted  a  renewal,  a 
condition  precedent  to  the  existence  of  a  right  to  recover  on  the  re- 
newal of  the  policy.  It  was  in  express  words  made  a  warranty.  Mu- 
tual Life  Insurance  Co.  v.  Hilton-Green,  211  Fed.  31,  127  C.  C.  A. 
467.  The  evidence  without  conflict  showed  the  falsity  of  that  state- 
ment. The  result  was,  in  the  absence  of  any  evidence  showing  a  waiv- 
er by  the  defendant,  that  plaintiff  was  not  entitled  to  recover.  The 
court  erred  in  overruling  the  motion  of  the  defendant  that  a  verdict 
in  its  favor  be  directed. 

The  plaintiff  presents  for  review  a  ruling  of  the  court  against  a 
claim,  based  on  a  Florida  statute,  that  the  plaintiff  was  entitled  to 
recover  attorney's  fees.  The  conclusion  that,  on  the  evidence  adduced, 
he  was  not  entitled  to  maintain  the  demand  asserted,  dispenses  with 
the  necessity  of  passing  on  the  ruling  of  which  he  complains. 

Reversed. 


Digitized  by 


Google 


442  255  FEDERAL  BBPORTBB 

WILOOX  V.  EL  BANCO  POPUIiAR  DB  BCONOBnAS  t  PRBSTAMOS  DB 

SAN  JUAN,  P.  n. 

(Circuit  Court  of  Appeals,  First  Circuit    December  8,  1918.) 

No.  1311. 

1.  CoTTBTs    ^saS47 — Federal    Coubt — Pleading — Disbegabdino    Technical 

Defects. 

Under  equity  rule  19  (198  Fed.  xxlil.  115  O.  O.  A-  xxill),  requiring  the 
court  to  disregard  defects  in  the  proceeding  which  do  not  affect  the  sub- 
stantial rights  of  the  parties,  facts  alleged  in  a  cross-bill,  although  It 
does  not  meet  the  technical  requirements  of  such  a  pleading,  may  be 
considered  as  a  part  of  the  answer. 

2.  Mortgages  €=s>463 — FoBECLosraB  Snrr— Defenses — Fbaud. 

Evidence  held  to  substantiate  allegations  in  the  answer  in  a  foredosara 
suit  that  a  stipulation  in  a  deed  by  which  defendant  assumed  and  agreed 
to  pay  a  mortgage  on  the  property,  not  then  of  record,  was  Inserted  by 
fraud  and  without  his  knowledge. 

8.  MOBTGAGES   #=»569(3) — ^LlABILITT   FOB   DfiFICIENCrr— ASSUMPTION   OF  MOXT 
GAGE  BT  GbANTEE. 

In  a  suit  to  foreclose  a  mortgage,  and  also  to  enforce  the  personal  liabiU* 
ty  of  a  grantee  of  the  property  under  a  provision  of  the  deed  by  which  he 
assumed  and  agreed  to  pay  the  mortgage,  the  validity  of  the  deed  is  a 
material  Issue. 

4.  Acknowledgment  ^=s»2(K8) — Interested  Pabtt  as  Notabt. 

Under  Notarial  Act  Porto  Rico,  |  20,  providing  that  instruments  con- 
taining any  provision  in  favor  of  the  notary  executing  the  same,  or  wit- 
nessed by  his  relatives,  clerks,  or  employes  shall  be  void,  a  deed  to  mort- 
gaged property  in  which  the  grantee  assumed  and  agreed  to  pay  the 
mortgage,  acknowledged  before  a  notary  who  was  president  and  a  sub-  * 
stantial  stockholder  of  the  bank  owning  the  mortgage,  and  witnessed  by 
his  employes,  Is  void. 

5.  Equrrr  ^==>339 — ^Pleadings  as  Evidence — Swobn  Answbb. 

It  is  a  general  rule  in  chancery  that,  when  an  answer  is  under  oath,  such 
parts  of  it  as  are  responsive  to  the  bill  are  evidence  equal  to  the  testi- 
mony of  one  credible  witness,  and  are  to  be  taken  as  true,  unless  out- 
weighed by  a  preponderance  of  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Porto  Rico;   Peter  J.  Hamilton,  Judge. 

Suit  in  equity  by  El  Banco  Popular  de  Economias  y  Prestamos  dc 
San  Juan,  P.  R.,  against  Elias  B.  Wilcox.  Decree  for  complainant, 
and  defendant  appeals.    Reversed. 

Ben  A.  Matthews,  of  New  York  City  (Jose  R.  F.  Savage,  of  San 
Juan,  P.  R.,  on  the  brief),  for  appellant. 

Frank  Antonsanti,  of  San  Juan,  P.  R.,  for  appellee. 

Before  BINGHAM,  JOHNSON,  and  ANDERSON,  Circuit 
Judges. 

BINGHAM,  Circuit  Judge.  This  is  an  appeal  from  a  decree  in  the 
United  States  District  Court  for  Porto  Rico  in  an  equity  suit  brought 
by  Er  Banco  Popular  against  Elias  B.  Wilcox,  June  9,  1914,  to  fore- 
close certain  mortgages.  In  the  bill,  after  setting  out  the  citizenship 
and  residence  of  the  respective  parties,  it  is  alleged: 

^soFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgeets  A  Indexes 
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(1)  That  on  July  29,  1909,  one  Landron  and  wife  executed  a  mort- 
gage before  Damian  Monserrat,  Sr.,  as  notary  public,  in  favor  of  the 
bsmk,  to  secure  the  sum  of  $4,600,  with  interest  at  1  per  cent,  per 
month  for  the  term  of  one  year;  that  the  interest  was  to  be  paid  in 
advance  every  four  months,  and,  in  case  of  failure  to  pay  the  same 
as  agreed,  the  mortgage  should  be  considered  overdue.  The  mort- 
gagor was  to  keep  the  property  insured  for  the  amount  of  the  mort- 
gage, an^,  in  case  it  became  necessary  to  institute  judicial  proceedings 
to  enforce  collection,  the  mortgagor  was  to  be  liable  for  an  additional 
sum  of  $500  to  cover  costs,  disbursements,  and  attorney's  fees ;  that 
the  mortgage  had  >  not  been  paid  in  whole  or  in  part,  and  that  interest 
was  due  thereon  from  August  2,  1913,  to  March  3,  1914,  amounting 
to  $322. 

(2)  That  on  December  3,  1912,  said  Landron  and  wife  executed  an- 
other mortgage  before  Damian  Monserrat,  Sr.  (Jr.),  as  notary  public, 
to  secure  the  sum  of  $1,700,  and  interest  at  1  per  cent,  per  month  for 
the  term  of  one  year ;  that  the  interest  was  to  be  paid  in  advance  every 
four  months,  and  in  case  of  failure  so  to  do  the  mortgage  was  to  be- 
come due;  that  the  mortgagor  was  to  keep* the  property  insured  for 
the  amount  of  the  mortgage  debt,  which  he  failed  to  do,  and  that  the 
bank  had  been  obliged  to  pay  for  insurance  premiums  the  sum  of 
$108.68;  that  an  additional  sum  of  $200  was  provided  for  to  pay  costs 
and  attorney's  fees  in  case  of  foreclosure;  that  said  mortgage  had  not 
been  paid,  and  that  interest  was  due  thereon  from  August  3,  1913, 
to  March  3,  1914,  in  the  sum  of  $119. 

(3)  That  both  mortgages  were  upon  the  same  property,  consisting 
of  a  house  and  lot  situated  in  the  district  of  Santurce,  San  Juan. 

(4)  That  on  January  14,  1913,  Landron  and  wife  conveyed  said 
house  and  lot  by  deed  executed  before  Damian  Monserrat,  Sr.,  as  no- 
tary public,  to  the  defendant  Wilcox,  who  therein  assumed  and  agreed 
to  pay  the  mortgages  above  stated. 

(5)  That  there  is  now  due  and  owing  from  the  defendant  to  the 
bank,  on  said  mortgages,  the  sum  of  $7,549.68 ;  that  no  part  of  said 
sum  or  the  interest  thereon  since  March  3,  1914,  had  been  paid,  though 
the  same  was  overdue  and  payment  thereof  had  been  demanded  of 
the  defendant. 

It  prayed  that  Wilcox  be  required  to  answer — 

••th^  several  matters  and  things  hereinbefore  stated,  as  folly  and  particu- 
larly as  if  they  were  herein  again  repeated,  and  he  was  thereunto  especially 
interrogated,  and  that  the  premises  aforesaid  may  be  sold  for  payment  of  your 
orator's  claim,  with  interest  as  aforesaid,  and  that  your  orator  may  have  such 
further  or  other  relief  as  his  case  may  require." 

July  20, 1914,  the  defendant  filed  an  answer  and  a  cross-bill.  August 
3,  1914,  the  plaintiff  filed  motions  to  strike  the  answer  and  the  cross- 
bill. July  29,  1915,  these  motions  were  denied.  October  26,  1915, 
«no  demurrer,  plea,  or  answer  to  said  cross-bill  having  been  filed,  al- 
though it  should  have  been  before  the  rule  day  of  the  preceding  month, 
the  defendant  filed  a  motion  for  a  decree  pro  confesso  upon  the  cross- 
bill. November  15,  1915,  plaintiff  filed  motions  to  dismiss  the  answer 
and  to  dismiss  the  cross-bill.    January  27,  1916,  the  court  rendered  an 
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opinion  and  entered  an  order  denying  the  defendant's  motion  for  a  de- 
cree pro  confesso,  and  granting  the  plaintiff's  motions  to  dismiss  the 
answer  and  the  cross-bill  unless  they  were  amended  within  a  limited 
time,  to  which  rulings  the  defendant  excepted. 

In  the  opinion  the  court  disposed  of  the  motion  to  take  the  cross- 
bill pro  confesso  by  saying*  that  it  was  not  pressed  or  insisted  upon, 
and  he  regarded  it  as  waived ;  and,  having  pointed  out  that  a  motion 
to  strike  related  to  formal  matters,  while  a  motion  to  dismiss  took  the 
place  of  the  old  demurrer  and  related  to  "questions  of  law  and  of 
equity,"  he  proceeded  to  consider  whether  the  answer  and  the  cross- 
bill stated  an  equitable  defense  or  ground  for  relief,  and  held  that, 
inasmuch  as  it  was  not  alleged  in  either  of  them  that  the  stipulation 
in  the  deed  of  January  14,  1913,  whereby  Wilcox  assumed  and  agreed 
to  pay  the  two  mortgages,  was  inserted  in  the  deed  through  fraud  and 
without  his  knowledge  or  consent,  but  only  alleged  that  the  stipulation 
was  not  the  contract  entered  into  between  him  and  the  Landrons,  the 
allegation  did  not  state  an  equitable  defense,  as  the  conversations  lead- 
ing up  to  the  execution  of  the  deed  were  merged  in  it,  and  that  neither 
the  answer  nor  the  cross-^biU  asked  for  reformation  of  the  deed,  but 
sought  to  avoid  it  "on  the  ground  of  parol  conversations  beforehand." 

As  to  the  allegations  in  the  cross-bill — ^that  the  deed  of  January  14, 
1913,  was  null  and  void  because  the  notary  before  whom  it  was  ex- 
ecuted was,  at  the  time,  a  stockholder  in  and  president  of  the  bank,* 
and  that  the  witnesses  to  the  deed  were  then  in  the  employ  of  the 
notary,  either  of  which  facts  would  render  the  deed  null  and  void  un- 
der section  20  of  the  law  concerning  notaries  (section  1998  of  the  Re- 
vised Statutes  and  Codes  of  Porto  Rico) — ^the  court  did  not  undertake 
to  determine  whether  they  set  forth  a  valid  defense,  saying  that  he 
did  not  consider  the  question  as  at  present  before  the  court ;  that  "if 
it  be  a  valid  defense,  it  arises  out  of  the  transaction  sued  on  by  the 
plaintiff,  and  is  therefore  within  the  scope  of  equity  rule  30  (201  Fed. 
V,  118  C.  C.  A.  v)  as  to  set-off  and  counterclaim,"  and,  such  being  the 
case,  it  "can  be  set  up  in  an  answer,  and  does  not  need  a  cross-bill." 

July  5,  1916,  the  defendant  filed  an  amended  answer,  wherein,  among 
other  things,  he  alleged  that  prior  to  the  date  of  the  execution  of  the 
deed  of  January  14,  1913,  he  was  the  owner  of  a  second  mortgage  upon 
the  property  in  question,  which  he  had  proceeded  to  foreclose,  so  far 
as  to  obtain  a  decree  of  foreclosure,  and  was  about  to  sell  the  same  to 
satisfy  his  judgment,  when,  at  the  instance  of  Damian  Mohserrat,  Sr., 
he  was  induced  to  forego  the  selling  of  the  property  and  to  enter  into 
an  agreement  to  assume  payment  of  the  mortgage  for  $4,600  and  can- 
cel his  judgment  against  the  Landrons,  upon  Landron  and  wife  agree- 
ing to  deed  the  property  to  him ;  that  said  Monserrat,  being  aware  of 
the  terms  of  the  agreement,  was  to  prepare  the  deed  for  execution ; 
that  the  terms  of  the  agreement  between  him  and  Landron  were  re- 
duced to  writing;  that  thereafter  said  deed  of  January  14,  1913,  was 
prepared  by  Monserrat;  that  it  was  written  in  the  Spanish  language 
and  was  of  great  length;  that,  on  being  assured  by  Monserrat  that 
it  faithfully  stated  the  agreement  between  him  and  the  Landrons,  he 
was  induced  to  accept  and  sign  the  deed ;  that  he  never  promised  to 
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pay  the  $1,700  mortgage,  and  did  not  know  of  its  existence  until  after 
the  deed  of  January  14,  1913,  was  made  and  accepted ;  that  Monserrat 
was,  at  the  time  he  prepared  the  deed,  the  president  and  attorney  of 
said  bank  and  a  stockholder  therein ;  that  he  was  largely,  if  not  wholly, 
responsible  for  the  loan  to  Landron ;  that  the  mortgage  of  December 
3,  1912,  for  $1,700,  was  a  third  mortgage  upon  the  property,  and  was 
a  loss  to  the  bank  if  it  existed ;  and  &at  the  change  made  in  the  deed 
from  that  of  the  agreement  entered  into  between  him  and  the  Landrons 
was  a  fraudulent  effort  to  unload  the  $1,700  indebtedness  upon  the  de- 
fendant. It  was  further  alleged  that  Monserrat,  at  the  time  he  took 
the  acknowledgment  of  the  deed,  was  the  president,  legal  representa- 
tive, and  a  heavy  stockholder  in  the  bank,  and  that  the  witnesses  to 
the  execution  of  the  instrument  were  in  his  employ,  all  of  which  was 
ijp  violation  of  law  and  rendered  the  instrument  null  and  void.  He 
prayed  (1)  that  the  bill  be  dismissed  and  the  plaintiff  take  nothing 
thereby;  and  (2)  that  the  deed  of  January  14,  1913,  be  held  for  can- 
cellation and  declared  null  and  void.  This  answer  was  made  tmder 
oath. 

A  trial  having  been  had,  on  August  25, 1916,  a  decree  of  foreclosure 
was  entered,  in  which  it  was  adjudged  that  the  defendant,  by  virtue 
of  the  deed  of  January  14,  1913,  purchased  the  property  in  question 
and  assumed  and  became  liable  to  pay  the  two  mortgages  held  by  the 
bank,  and  that  there  was  then  due  and  owing  it  on  said  mortgages  the 
sum  of  $9,631.92.  It  was  further  ordered  and  decreed  that.the  defend- 
ant pay  the  complainant  said  sum,  with  interest,  within  90  days,  and, 
in  default  thereof,  that  the  mortgaged  property  be  sold  and  all  rights 
of  the  respondent  forever  barred  and  foreclosed. 

At  or  about  the  time  this  decree  was  entered  an  opinion  was  filed 
in  which  it  appears  that  the  court  viewed  the  question  presented  by 
the  evidence  to  be  whether  the  defendant  was  informed  of  the  ex- 
istence of  the  $1,700  mortgage  of  December  3,  1912,  which  was  not 
recorded  until  January  28,  1913,  at  the  time  he  accepted  the  deed  of 
January  14,  191^,  without  regard  to  whether  he  then  in  fact  knew 
of  the  stipulation  inserted  in  the  deed  of  January  14  with  reference 
to  the  mortgage  for  $1,700,  and  held  that,  regarding,  as  he  did,  the  deed 
of  January  14  as  the  primary  source  of  evidence  in  the  transaction, 
he  felt  controlled  by  the  stipulation  therein  contained  as  to  the  $1,700 
mortgage,  for  he  could  not  regard  the  evidence  of  fraud  of  such  per- 
suasive character  as  to  convince  him  that  the  deed  did  not  state  the 
real  transaction.  He  did  not  consider  the  defense  set  up  as  to  the  in- 
validity of  the  deed  by  reason  of  the  notary,  Monserrat,  being  the  pres- 
ident and  a  large  stockholder  in  the  bank,  and  the  witnesses  to  the  deed 
being  the  employes  of  the  notary. 

[1]  We  do  not  deem  it  necessary  to  consider  at  length  th^  ques- 
tions presented  by  the  motions  to  dismiss  the  original  answer  and  the 
cross-bill.  Neither  that  answer  nor  the  cross-bill  alleged  that  the  stipu- 
lation relied  upon  by  the  plaintiff  was  introduced  into  the  deed  of 
January  14,  1913,  through  fraud;  and  the  answer  contained  no  alle- 
gations, as  did  the  cross-bill,  with  reference  to  the  nullity  of  the  deed. 
There  would  seem  to  be  no  reason,  however,  why  the  court  below. 
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even  though  the  cross-biU  did  not  answer  the  requisites  of  such  a  bill 
when  tested  by  the  technical  rules  of  pleading  in  equity,  should  not 
have  regarded  it  as  an  answer  and  decided  whether  the  defense  set  up 
as  to  the  nullity  of  the  deed  presented  a  valid  defense ;  for  in  rule  18 
of  the  general  equity  rules  (198  Fed.  xxiii,  115  C.  C.  A.  xxiii)  it  is 
provided  that  "unless  otherwise  prescribed 'by  statute  or  these  rules 
the  technical  forms  of  pleadings  in  equity  are  abolished,"  and  in  rule 
19  (198  Fed.  xxiii,  115  C.  C.  A.  xxiii)  that  "the  court,  at  every  stage 
of  the  proceeding,  must  disregard  any  error  or  defect  in  the  proceed- 
ing which  does  not  affect  the  substantial  rights  of  the  parties."  In 
other  words,  it  seems  to  us  that  the  purpose  sought  to  be  accomplished 
by  the  general  equity  rules  is  that,  if  the  substantial  rights  of  the  par- 
ties may  be  ascertained  and  determined  according  to  the  allegations 
contained  in  the  pleadings,  it  is  the  duty  of  the  court  to  consider  and 
decide  them  without  regard  to  the  form  in  which  they  are  presented, 
if  they  may  be  rightly  understood. 

But,  inasmuch  as  the  defendant  was  allowed  to  file  an  amended  an- 
swer, which  he  did,  and  in  which  he  set  up,  among  other  defenses,  the 
defense  of  nullity  of  the  deed  because  of  the  interest  of  the  notary  and 
the  witnesses  being  his  employes,  we  think  that  the  defendant  was  in 
,no  way  injured  by  the  granting  of  the  motion  to  dismiss  the  cross-bill 
without  the  merits  of  the  defense  having  then  been  determined. 

[2]  It  remains  to  be  considered  whether  the  allegations  of  fraud 
ana  nullity  set  up  in  the  amended  answer  present  valid  grounds  of  dt- 
fense,  and,  if  so,  whether  the  weight  of  the  evidence  calls  for  findings 
in  accordance  therewith. 

It  is  in  Substance  conceded  and  there  can  be  no  doubt,  if  the  stipu- 
lation with  reference  to  the  assumption  by  the  defendant  of  the  $1,700 
mortgage  was  inserted  in  the  deed  through  the  fraud  of  the  notary, 
that  it  is  a  valid  ground  of  defense  as  to  that  mortgage,  for  the  de- 
fendant could  not  be  charged  with  its  payment,  as  was  sought  to  be 
done  in  the  bill  and  as  was  in  fact  done  in  the  decree.  The  object  of 
setting  out  in  the  bill  of  complaint  the  stipulation  wherein  it  is  alleged 
that  the  defendant  assumed  and  agreed  to  pay  the  two  mortgages  for 
$4,600  and  $1,700  was  (1)  to  make  the  $1,700  mortgage,  which  in  the 
absence  of  the  agfreement  in  the  deed  would  be  a  third  mortgage,  a 
second  mortgage  and  enlarge  the  amount  which  the  defendant  would 
be  required  to  pay  in  order  to  redeem ;  and  (2)  to  conclude  him  as  to 
the  balance  due  on  the  judgment  after  applying  the  sum  realized  from 
the  sale  of  the  mortgaged  property  when  he  is  sued  for  that  balance. 
Although  the  decree  rendered  in  the  foreclosure  suit  does  not  express- 
ly provide  for  a  deficiency  judgment,  the  defendant  would  nevertheless 
be  concluded  by  that  decree  as  to  his  obligation  to  pay  the  balance  due, 
which  could  be  recovered  against  him  in  a  subsequent  suit.  Coney  v. 
Winchell,  116  U.  S.  227,  230,  6  Sup.  a.  366,  29  L.  Ed.  610. 

If,  however,  the  stipulation  as  to  the  $1,700  mortgage  was  inserted 
through  fraud,  this  alone  would  not  militate  against  a  judgment  of 
foreclosure  being  entered  against  the  defendant  as  to  the  mortgage  for 
$4,600  and  charging  him  with  the  payment  of  the  debt  secured  therein. 
But  if  the  stipulation  in  the  deed  as  to  the  payment  of  the  $4,600  mort- 
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gage  was  rendered  invalid  by  reason  of  the  deed  being  a  nullity,  hav- 
ing been  executed  before  a  notary  not  authorized  to  act  in  the  prem- 
ises, or  because  witnessed  by  his  employes,  we  think  a  judgment  charg- 
ing the  defendant  with  the  payment  of  the  amount  of  the  debt  secured 
by  that  mortgage  could  not  be  sustained,  and  for  the  reasons  above 
given. 

As  to  the  question  of  fraud  the  defendant's  evidence  showed  that, 
having  procured  a  judgment  of  foreclosure  in  the  sum  of  $1,465.35  on 
a  mortgage  which  he  held  on  the  property,  which  mortgage  was  a  sec- 
ond mortgage  to  that  of  the  bank  for  $4,600,  and  being  about  to  sell 
the  property  at  public  sale  to  satisfy  the  judgment,  Damian  Monser- 
rat,  Sr.,  came  to  him  to  see  if  there  might  not  be  a  way  of  settling  the 
matter  without  subjecting  Landron,  the  mortgagor  and  a  fellow  law- 
yer, to  the  hiuniliation  of  advertising  his  property  at  public  sale,  and 
requested  the  defendant  to  go  to  the  office  of  Landron  to  discuss  the 
matter;  that  shortly  thereafter  he  met  Monserrat,  Sr.,  at  Landron's 
office,  and  that  a  Mr.  Timpson  accompanied  him  there ;  and  after  dis- 
cussing the^  matter  it  was  finally  agreed  between  Landron  and  the  de- 
fendant that  the  latter  would  take  a  transfer  of  tlie  property  in  satis- 
faction of  his  judgment  and  would  become  responsible  for  the  mort- 
gage indebtedness  recorded  on  the  books  of  the  registry  of  property  of- 
a  date  prior  to  the  defendant's  mortgage ;  that  nothing  was  said  about 
a  mortgage  of  $1,700,  or  any  other  mortgage  indebtedness,  except  that 
which  5ie  bank  held  for  $4,600;  that,  after  the  terms  had  been  agre.ed 
upon,  Monserrat,  who  was  to  draw  the  deed,  left  the  office ;  that  short- 
ly thereafter  the  agreement  entered  into  between  the  defendant  and 
Landron  was,  on  January  13,  1913,  reduced  to  writing  and  signed  by 
the  parties,  one  copy  of  which  was  given  to  Landron  and  the  other  re- 
tained by  the  defendant,  and  that  Timpson  signed  the  agreement  as 
a  witness  to  Landon's  signature ;  that  by  the  terms  of  this  agreement 
Landron,  representing  himself  and  as  attorney  in  fact  for  his  wife, 
contracted  to  sell  the  house  and  lot  in  question  to  the  defendant ;  that 
the  consideration  Aerefor  should  be  the  amount  of  the  judgment  stated 
in  the  decree  in  the  defendant's  foreclosure  proceeding;  that  the  de- 
fendant would  assume  the  duly  registered  incumbrances  on  the  prop- 
erty appearing  of  a  date  prior  to  the  defendant's  mortgage;  that  if 
within  30  days  from  the  date  of  the  agreement  Landron  desired  he 
might  repurchase  the  property  for  the  judgment  plus  the  sum  of  $500 
and  all  expenses  necessary  in  connection  with  the  resale  of  the  prop- 
erty ;  that  in  case  he  did  not  conclude  to  repurchase  the  same  within 
30  days  he  should  vacate  the  property  promptly  and  pay  as  rental  for 
the  time  he  remained  therein  a  sum  "equal  in  amount  to  the  interest  for 
that  time,  payable  to  the  Bank  of  Porto  Rico  upon  the  mortgage  held 
by  said  bank  against  said  property" ;  that  on  the  following  day,  to  wit, 
January  14,  1913,  the  parties  met  at  the  office  of  Monserrat,  Sr.,  the 
notary,  and  executed  the  deed  that  contained  the  provision  stating  that 
the  defendant  assumed  the  mortgage  of  $1,700  held  by  the  bank,  as 
well  as  that  he  assumed  the  mortgage  for  $4,600;  that  the  defendant 
did  not  read  the  deed,  which  was  written  in  longhand  in  the  Spanish 
language  and  covered  several  pages,  as  he  was  in  a  hurry,  and  that  it 
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was  not  read  to  him ;  that  before  signing  it  the  notary,  Monserrat,  Sr., 
assured  him  that  it  was  drawn  in  accordance  with  the  agreement  which 
the  parties  had  made,  and  that,  relying  on  this,  he  signed  and  accepted 
the  deed ;  that  he  had  not  seen  Monserrat,  Sr.,  from  the  time  he  was 
at  the  office  of  Landron  when  the  agreement  was  made  up  to  the  time 
the  parties  met  at  the  office  of  the  notary  to  sign  the  deed ;  that  a  few 
months  after  this  transaction  took  place  the  defendant  called  at  the 
plaintiff  bank  and  paid  the  interest  claimed  to  be  due  on  the  bank's 
mortgage;  that,  thinking  that  the  interest  which  he  was  called  upon 
to  pay  was  greater  than  it  should  have  been,  he  thereafter  examined 
the  deed,  and  for  the  first  time  learned  that  it  contained  a  provision 
whereby  he  assumed  the  pajmient  of  the  $1,700  mortgage ;  that  this 
was  the  first  knowledge  that  he  had  of  this  provision  of  the  deed ;  and 
that  he  thereafter  declined  to  pay,  and  did  not  pay,  any  further  in- 
terest Mr.  Timpson  was  called  as  a  witness  and  testified  that  he 
was  present  at  Lamdron's  office  at  the  time  the  agreement  was  entered 
into  and  that  Monserrat,  Sr.,  was  present;  that  afterwards,  on  tlie 
agreement  being  reduced  to  writing,  he  took  a  memorandum  of  the 
agreement  drawn  up  in  duplicate  to  Landron's  office,  who  read  and 
signed  it ;  and  that  he  himself  signed  the  paper  as  a  witness. 

On  behalf  of  the  plaintiff,  Monserrat,  Sr.,  testified  that  he  did  not 
recall  being  present  at  Landron's  office  at  the  time  the  agreement  was 
made ;  that  the  only  knowledge  he  had  of  the  agreement  between  Lan- 
di:on  and  the  defendant  was  obtained  from  the  defendant  himself,  who 
called  to  see  him  at  a  time  prior  to  the  parties  appearing  at  his  office  to 
execute  the  deed ;  that  the  defendant  then  told  him  the  terms  of  the 
agreement,  of  which  he  made  a  memorandum,  from  which  he  after- 
wards drew  the  deed,  and  that  the  deed  was  made  in  accordance  with 
the  instructions  thus  received ;  that  at  the  time  the  parties  met  to  sign 
the  deed  the  defendant  read  the  deed  himself,  and  that  he,  the  notary, 
also  read  the  deed  to  the  defendant  and  the  witnesses  to  the  deed. 
The  plaintiff  did  not  call  the  witnesses  to  the  deed  to  testify,  but  did 
call  Landron,  who  testified  that,  while  he  remembered  that  Wilcox 
came  to  his  office  to  talk  about  the  settlement,  he  did  not  remember 
that  Monserrat,  Sr.,  was  there  with  him  at  that  time;  that  he  signed 
the  document  that  had  been  agreed  upon,  drawn  up,  as  he  supposed, 
by  Wilcox,  and  brought  to  him  by  an  American  whose  name  he  did 
not  know,  but  who  used  to  attend  to  some  business  for  Wilcox.  His 
testimony  was  inaccurate  and  confused  as  to  the  details  of  the  different 
transactions,  and  he  gave  no  testimony  as  to  whether  at  the  time  the 
deed  was  signed  it  was  read  over  by  Wilcox  or  by  Monserrat,  Sr.,  the 
notary,  in  the  presence  of  Wilcox. 

It  was  agreed  that  Monserrat,  Sr.,  at  the  time  the  deed  was  executed, 
was  the  president  of  the  bank  and  a  stockholder  therein,  and  the  al- 
legation in  the  sworn  answer  of  the  defendant  that  Monserrat  was 
largely,  if  not  wholly,  responsible  for  the  loans  from  the  bank  to  Lan- 
dron was  nowhere  denied  in  the  testimony. 

The  written  memorandum  of  January  13,  1913,  was  offered  in  evi- 
dence by  the  defendant,  and  was  excluded  subject  to  exception,  but 
was  permitted  to  be  read.    Why  this  document  was  excluded,  and  why 
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its  contents  were  permitted  to  be  read  into  the  record  is  not  entirely 
clear.  It  surely  was  competent  evidence  to  be  considered,  together  with 
Other  proof  upon  the  question  of  fraud.  Whether  any  weight  was  given 
to  it  as  evidence  we  have  no  way  of  ascertaining.  The  reasonable  con- 
clusion would  seem  to  be  that,  having  excluded  it,  the  court  gave  it  no 
weight,  but  allowed  it  to  be  read  into  the  record,  to  show  the  nature  of 
the  agreement  in  case  its  exclusion  might  subsequently  be  brought  in 
question.  It  was  an  important  piece  of  testimony  upon  the  question 
of  fraud  and  should  have  been  received.  It  showed  that  Wilcox  had 
agreed  with  Landron  to  assume  the  mortgage  given  to  the  bank,  which 
was  duly  registered  and  bore  a  date  prior  to  the  defendant's  mortgage, 
and  that  Landron,  in  case  he  did  not  repurchase  the  property,  was  to 
pay  as  rental,  for  the  time  he  occupied  the  premises,  the  .amount  of 
the  interest  upon  the  mortgage  held  by  the  bank.  That  tbis  was  their 
agreement  seems  to  be  clearly  established,  and  the  question  is,  if  we 
assume  that  Monserrat,  as  he  testified,  received  his  information  as  to 
the  terms  of  the  agreement  from  Wilcox,  whether  it  is  reasonably 
probable  that  Wilcox,  having  made  the  agreement  that  he  did  with 
Landron,  could  have  told  Monserrat  that  he  had  agreed  to  assume, 
not  only  the  $4,600  mortgage  held  by  the  bank,  but  also  the  $1,700 
mortgage,  or  that  he  read  the  deed,  or  the  provision  in  it  binding  him 
to  pay  the  $1,700  mortgage,  or  that  the  deed  was  read  to  him  by  Mon- 
serrat. What  was  he  to  gain  by  totering  into  such  a  transaction?  He 
held  a  mortgage  upon  the  property  that  antedated  the  $1,700  mortgage, 
upon  which  he  had  obtained  a  judgment  of  foreclosure,  and  the  prop- 
erty had  been  advertised  for  sale  on  the  Sth  of  the  following  month, 
when  the  equity  of  Landron  would  be  extinguished.  He  stood  to  lose, 
not  to  gain,  by  making  such  an  agreement,  and  the  reasonable  infer- 
ence is  that  he  did  not  do  so. 

But  the  interest  of  Monserrat,  Sr.,  in  the  transaction  was  quite  dif- 
ferent. He  was  the  president  of  the  bank  that  held  the  $1,700  mort- 
gage, he  had  been  largely  instrumental  in  making  the  loan  from  the 
bank  to  Landron,  and  he  was  individually  interested  in  the  welfare 
of  the  bank,  being  a  stockholder  in  it;  and  it  seems  to  us  that  the 
evidence,  when  taken  as  a  whole,  demonstrates  that  he  piirposely  con- 
cealed from  Wilcox  the  fact  that  the  deed  obligated  him  to  pay  the 
$1,700  mortgage,  and  that  the  court  below  erred  in  finding  that  Wil- 
cox was  responsible  for  and  bound  to  pay  the  sum  called  for  by  that 
mortgage. 

Section  20  of  the  Notarial  Law  of  Porto  Rico  of  March  8,  1906 
(section  1998  of  the  Compilation  of  1911),  reads  as  follows: 

''The  following  public  instruments  shall  be  null  and  void : 

''First  Those  in  which  the  notary  authorizing  same  has  intervened  as  a 
party  thereto,  or  which  contain  any  proYision  in  his  favor. 

"Second.  Where  the  relatives  of  the  parties  concerned  therein,  or  the  rela- 
tives, derfes  or  servants  of  the  notary  authorizing  the  instrument,  are  wit- 
nesses thereto." 

As  above  pointed  out,  if  Monserrat,  the  notary  before  whom  the 
deed  was  constituted,  intervened  as  a  party  to  the  deed,  or  it  contained 
266F.~28 
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any  provision  in  his  favor,  or  was  witnessed  by  his  relatives,  derks, 
or  servants,  the  deed  was  a  nullity,  and  the  obligation  contained  there- 
in by  which  Wilcox  assumed  to  pay  the  mortgage  of  $4,600  became  im- 
enforceable. 

[3]  The  plaintiff  contends  that  it  acquired  no  interest  whatsoever 
under  the  deed  by  Wilcox's  assumption  of  the  mortgage  indebtedness 
for  $4,600,  or  by  his  assumption  of  the  mortgage  for  $1,700,  even  if 
that  was  not  brought  about  through  fraud,  and  that  it  could  at  any 
time  foreclose  the  mortgages  either  against  Wilcox  or  Landron,  as  the 
"right  of  action  was  always  against  the  property  and  not  against  the 
.  person."  But  this  cofntention  loses  sight  of  the  fact  that,  in  this  pro- 
ceeding, the  bank  is  not  seeking  simply  to  foreclose  the  rights  of 
Wilcox  in  the  property,  but  to  charge  him  with  the  obligation  to  pay 
the  indebtedness  secured  by  the  mortgages,  and  that  its  right  to  do  so 
depends  upon  the  validity  of  the  deed  and  the  provisions  contained 
therein  as  to  Wilcox's  assumption  of  the  indebtedness  secured  by  the 
mortgages  (Ayres  v.  Wiswall,  112  U.  S.  187,  5  Sup.  Ct.  90,  28  L.  Ed. 
693;  Willard  v.  Wood,  135  U.  S.  309,  10  Sup.  Ct.  831,  34  L.  Ed. 
210;  Keller  v.  Ashford,  133  U.  S.  610,  10  Sup.  Ct.  494,  33  L.  Ed. 
667;  Union  Life  Ins.  Co.  v.  Hanford,  143  U.  S.  187,  190,  12  Sup. 
Ct.  437,  36  L.  Ed.  118;  Gamsey  v.  Rogers,  47  N.  Y.  233,  241,  7  Am. 
Rep.  440),  and  that  the  bill  of  complaint  alleges  the  assumption  of  these 
obligations  as  a  ground  for  effecting  this  result. 

[4]  We  are  therefore  of  the  opinion  that  the  bank,  if  the  deed  was 
valid,  would  acquire  an  interest  in  Wilcox's  assumption  of  the  $4,600 
mortgage,  and  the  question  is  whether  Monserrat,  Sr.,  the  notary,  by 
reason  of  his  being  the  chief  executive  officer  of  the  bank  and  a  sub- 
stantial stockholder,  had  such  an  interest  as  would  disqualify  him  from 
acting  as  notary  in  the  transaction  within  the  meaning  of  the  notarial 
law  above  quoted. 

While  the  provisions  of  this  law  are  old,  being  taken  from  the  Span- 
ish notarial  law,  no  decisions  of  the  Spanish  courts  construing  them 
have  been  called  to  our  attention,  and  it  is  asserted  by  counsel  that 
none  are  to  be  found,  for  the  reason'  that  under  the  notarial  law  of 
Spain  a  notary  could  not  take  part  in  his  notarial  district  in  the  ad- 
ministration of  a  bank  of  discount,  or  a  brokerage  establishment  or 
any  commercial  or  industrial  company,  and  that  a  notary,  not  being 
permitted  to  be  an  executive  of  a  bank,  no  occasion  for  a  construction 
of  the  law  has  arisen. 

The  provision  of  law  prohibiting  a  notary  from  taking  part  in  the 
administration  of  a  bank  in  his  notarial  district  is  not  now  in  force  in 
Porto  Rico,  but  inasmuch  as  it  was  embodied  in  the  old  notarial  law 
of  the  island,  of  which  section  20  was  a  part,  it  would  seem  that  it 
might  be  availed  of  in  ascertaining  the  meaning  of  the  section.  But, 
however  this  may  be,  we  think  that  section  20  is  capable  of  but  one 
of  two  constructions ;  that  either  it  means  that  a  deed  should  be  void 
if  the  notary  before  whom  it  was  acknowledged  had  any  interest  in  the 
transaction,  however  slight,  or  that  it  should  be  void  only  in  case  it 
was  made  to  appear  as  a  fact  that  his  interest  was  sufficiently  large  to 
cause  him  to  be  biased.    Opinion  of  the  Justices,  75  N.  H.  613,  72  AtL 
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754,  and  cases  there  cited.  And  on  either  construction  it  seems  to  u3' 
the  defendant  must  prevail,  for  we  are  of  the  opinion  that,  inasmuch  as 
the  notary  was  the  president  and  a  substantial  stockholder  in  the  bank, 
he  had  a  material  interest  in  the  transaction  which  would  disqualify 
him  to  act  as  notary  and  that  the  deed  is  a  nullity. 

[5]  We  are  also  of  the  opinion  that  the  deed  was  null  and  void,  and 
the  provision  in  question  unenforceable/  for  the  reason  that  the  wit- 
nesses to  the  deed  were  the  clerks  or  servants  of  the  notary.  In  the 
amended  answer,  which  was  under  oath,  the  defendant  has  alleged  as 
a  fact  that  the  witnesses  to  the  execution  of  the  deed  were  in  the. em- 
ploy of  Mlonserrat,  the  notary.  The  bill  of  complaint  did  not  waive 
an  answer  under  oath,  but  called  upon  the  defendant  to  make  answer 
to  the  several  matters  and  things  therein  stated  as  fully  and  particu- 
larly as  though  they  were  again  repeated,  and  he  was  therein  especially 
interrogated.  The  plaintiff  offered  no  evidence  whatever  in  denial  of 
those  allegations.  It  is  a  rule  in  general  chancery  practice  that,  when 
an  answer  is  under  oath,  such  parts  of  it  as  are  responsive  to  the  bill 
are  evidence  equal  to  the  testimony  of  one  credible  witness  and  are 
therefore  to  be  taken  as  true  unless  outweighed  by  a  preponderance  of 
evidence.  Kennedy  v.  Custer,  174  Fed.  972,  98  C.  C.  A.  584;  Jacobs 
V.  Van  Sickle,  127  Fed.  62,  61  C.  C.  A.  598;  Campbell  v.  Northwest 
Eckington  Co.,  229  U.  S.  561,  574,  579,  33  Sup.  Q.  796,  57  L.  Ed. 
1330;  Vigel  v.  Hopp,  104  U.  S.  441,  26  L.  Ed.  765 ;  Clark's  Executors 
V.  Van  Riemsdyk,  13  U.  S.  (9  Cranch)  153,  160,  3  L.  Ed.  688;  1  White- 
house,  Equity  Practice,  §  282. 

The  bill  should  have  been  dismissed ;  it  having  been  brought  against 
Wilcox  as  the  owner  of  the  equity,  when  in  fact  he  was  not  the  owner, 
the  deed  to  him  being  a  nullity,  and  Landron  not  having  been  made  a 
party.  Terrell  v.  Allison,  88  U.  S.  (21  WalL)  289,  22  L.  Ed.  634; 
Whitehouse,  Equity  Practice,  §  68. 

The  decree  of  the  District  Court  of  Porto  Rico  is  reversed,  and  the 
case  is  remanded  to  that  court,  with  directions  to  enter  a  decree  dis- 
missing the  bill,  and  the  appellant  recovers  his  costs. 


WELCH  et  al.  v.  KIRBY  et  al.  * 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  18,  1918.) 

No.  5109. 

1.  WnxB  «=»289— -CoNTBST— BuEDEW  OP  Proof. 

In  a  suit  attacliing  the  validity  of  a  will  subject  to  the  laws  of  the 
state  of  Missouri,  the  defendants,  as  proponents  of  the  will,  assume  the 
burden  of  proving  the  proper  execution. 

2.  Whxb  ^=>118 — Execution — ^Acknowledgment  by  Testatrix. 

Under  Rev.  St.  Mo.  1909,  S  537,  declaring  that  every  will  shall  be  sign- 
ed by  testator  or  by  some  person  by  his  direction,  no  particular  expression 
or  acts  are  required  by  the  testator,  where  he  signs  by  proxy ;  so,  where 
testatrix  signed  by  proxy,  it  was  immaterial  that  she  did  not  acknowledge 
the  instrument  to  the  witnesses. 

^=9For  other  cases  see  same  topic  A  KEY-<NUMBBR  iti  aU  Key^Numbered  Digests  A  Indexes 
•Rehearing  denied  February  17,  1919. 
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8.  Wnx8  ♦»111(3)— DnuBcnow  by  Testatrix  to  Sigh  iob  Hjbb— '•Uwdbb  m- 

SECTION  OF  TeSTATBIX." 

Where  testatrix  was  Wind,  and  signed  her  will  by  proxy,  held,  that  the 
one  signing  the  will  acted  "under  the  direction  of  the  testatrix,"  within 
Rev.  St.  Mo.  1909,  |  537,  and  sudti  signature  was  sufficient. 

[Ed.  Note.— For  other  definitions,  ste  Words  and  Phrases,  First  and 
Second  Series,  Under  the  Direction  of.] 
4.  Wills  ^s»111(3),  123(5)— Execution — "Presence  of  Testatrix." 

Where  testatrix  was  blind,  and  subscription  by  witnesses  occurred  in 
a  room  connected  by  an  open  archway  with  the  room  occupied  by  tesra- 
trix,  so  that  she  could  have  seen  the  same,  had  she  not  been  blind,  the 
subscription  was  in  the  presence  of  testatrix,  as  required  by  Rev.  St. 
Mo.  1909,  I  637. 

[Ed.  Note.— For  other  deflnitions,  see  Words  and  Phrases^  Second  Series, 
Presence  of  the  Testator.] 

Wade,  District  Judge,  dissenting  in  part 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Action  by  W.  C.  Welch  and  another  against  George  W.  Kirby,  ad- 
ministrator of  the  estate  of  Mary  E.  Scott,  deceased,  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiffs  bring  error.    Affirmed. 

I.  N.  Watson,  of  Kansas  City,  Mo.  (John  B.  Gage  and  Raymond  E. 
Watson,  both  of  Kansas  City,  Mo.,  on  the  brief),  for  plaintiffs  in  error. 

Dorsey  A.  Jamison,  of  St  Louis^  Mo.,  and  William  T.  Jamison,  of 
Kansas  City,  Mo,  (Howard  L.  Jamison,  of  Kansas  City,  Mo.,  on  the 
brief),  for  defendants  in  error. 

Before  HCK>K  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

STONE,  Circuit  Judge,  ^^^t  attacking  validity  of  will  subject  to 
the  laws  of  the  state  of  Missouri.  From  a  judgment  on  a  directed  ver- 
dict at  close  of  plaintiffs'  evidence  upholding  the  will,  plaintiffs  bring 
writ  of  error. 

The  peremptory  instruction  is  attacked  on  the  three  grounds  that 
the  legsd  execution  of  the  will  was  not  so  clearly  shown  as  to  justify 
a  withdrawal  of  that  question  from  the  jury  and  that  the  evidence  of 
both  mental  incapacity  and  of  undue  influence  was  sufficiently  sub- 
stantial to  require  the  finding  of  the  jury  upon  each  of  those  issues. 

[1]  Under  the  Missouri  practice,  in  a  cause  of  this  character  the 
proponents  of  the  will  (defendants)  assume  the  burden  of  proving  the 
proper  execution  of  the  will.  At  the  conclusfon  of  defendants'  proof 
upon  this  phase  of  the  case  plaintiffs  demurred  and  were  overruled, 
after  which  they  put  in  their  evidence  of  incapacity  and  undue  influ- 
ence. 

[2,  3]  The  statutes  of  Missouri  (Rev.  St  Mo.  1909,  §  537)  provide 
that: 

"Every  wUl  shall  be  In  writing,  signed  by  the  testator,  or  by  some  person, 
by  his  direction,  in  his  presence,  and  shall  be  attested  by  two  or  more  compe- 
tent witnesses  subscribing  their  names  to  the  will  in  the  i««sence  of  the 
testator." 

^s»For  oUier  cases  ■••  nine  topic  A  KBT-NUMBER  in  all  Key-NumberM  Digest*  A  ladeaces 
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This  wHl  was  not  signed  by  the  testatrix  in  person,  but  by  another. 
PlaintiflFs  claim  that  the  proof  fails  to  show  that  such  signature  was 
by  her  express  direction  or  adopted  by  her;  that  she  acknowledged 
the  paper  after  such  signature  to  be  her  will  to  the  attesting  witnesses ; 
that  such  signature  or  those  of  the  attesting  witnesses  were  made  in 
her  "presence." 

A  distinction  is  to  be  observed  between  a  challenge  of  the  paper 
presented  as  the  will  on  the  groimd  of  fraud,  because  it  was  not  the 
paper  intended  to  be  executed,  on  account  of  substitution,  alteration, 
or  deception,  and  between  a  challenge  of  it  because  not  executed  in 
the  manner  required  by  the  statute.  Here  the  sole  attack  in  this  re- 
spect is  that  the  statutory  requirements  were  not  met.  It  is  therefore 
a  question  of  what  the  above  statute  requires  and  what  was  done  in 
this  instance.  Where  the  signature  is  by  proxy,  as  here,  the  statute 
requires  that  it  be  "by  some  person  by  his  direction."  The  obvious 
construction  of  "by  his  direction"  is  that  the  testator  shall  by  word  or 
action  clearly  indicate  to  the  proxy  a  desire  to  have  his  name  signed 
to  the  instrument.  The  statute  requires  no  particular  expression  or 
acts.  Any  signifpng  the  above  desire  suffice.  St.  L.  Hosp.  Ass'n  v. 
Williams,  AdmV,  19  Mo.  609,  612.  Here  the  testimony  is  that  the 
testatrix,  who  was  blind,  in  the  presence  of  the  two  witnesses  and 
her  attorney,  who  had  drawn  the  will,  suggested  that  a  Mr.  Hamilton 
he  requested  to  sign  for  her.  One  of  the  witnesses  endeavored  to  find 
Mr.  Hamilton  and  ascertained  that  he  was  not  in  town.  There  was 
then  some  discussion  between  the  attorney  and  testatrix,  resulting  in 
the  suggestion  that  Dr.  Ford  be  called.  The  witnesses  are  not  dear 
as  to  the  details  of  this  discussion ;  one  of  them  stating  that  the  at- 
torney suggested  Ford,  and  asked  the  testatrix  if  he  would  be  accept- 
able ;  the  other  stating  that  either  the  attorney  or  the  testatrix  made 
the  suggestion.  Both  are  clear  that  Dr.  Ford  was  acceptable,  and  one 
of  them  went  for  him  and  brought  him.  Ford,  who  was  a  witness 
hostile  to  the  will,  testified  that  he  had  no  knowledge  of  being  wanted 
to  sign  for  the  testatrix  until  one  of  the  witnesses  came  for  him ;  that 
the  attorney,  in  the  presence  of  the  witnesses  and  testatrix  explained 
that  he  was  wanted  to  sign  her  name  to  a  paper  which  was  her  will, 
because  she  could  not  do  so ;  that  he  did  so  without  hesitation.  Dr. 
Ford  was  the  husband  of  the  niece  of  the  testatrix,  who  was  a  guest 
in  their  home  at  the  time.  There  can  be  no  question  that  all  four  men 
understood  there  in  her  presence  at  that  time  that  Dr.  Ford  was  carry- 
ing out  the  wishes  of  the  testatrix.  We  think  they  were  justified  in 
so  believing,  and  that  the  statute  was  in  that  respect  fully  met. 

We  are  not  impressed  by  the  contention  that  it  was  necessary  for 
the  testatrix,  after  such  signature,  to  acknowledge  the  paper  as  her 
will  to  the  witnesses.  Before  Mr.  Hamilton  was  sought,  the  attorney 
had,  in  the  presence  of  the  witnesses,  stated  to  testatrix  that  he  had 
her  will,  and  asked  if  she  desired  the  two  persons  present  to  witness 
it  for  her,  to  which  she  expressed  assent.  He  then  stated  that,  as  she 
was  blind,  it  would  he  necessary  to  read  the  will.  This  he  did  to  her 
and  the  two  witnesses ;  testatrix  requesting  the  rereading  of  that  por- 
tion thereof  which  is  the  cause  of  the  present  suit.    It  was  also  latf  r 
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Stated  in  her  presence  to  Dr.  Ford,  when  he  came,  that  the  instrument 
was  her  will.  There  can  be  no  doubt  that  every  one  present  clearly 
understood  what  the  instrtmient  was,  and  all  but  Ford  had  just  heard 
its  contents.  It  is  difficult  to  see  what  purpose  would  be  served  by  a 
formal  declaration  by  testatrix  after  signature,  unless  the  signature 
had  been  made  outside  her  presence,  so  that  a  declaration  afterwards 
could  operate  as  an  adoption  thereof. 

[4]  The  final  contention  upon  this  part  of  the  case  is  that  the  sig- 
natures by  Ford  and  the  two  witnesses  were  not  in  the  "presence"  of 
the  testatrix  within  the  statutory  meaning.  The  facts  are  that  there 
were  two  small  rooms  about  12  feet  square,  connected  by  an  open 
archway  of  about  half  that  width ;  that  testatrix  was  in  one  room,  and 
the  signatures  were  written  on  a  dining  room  table  standing  3  or  4  feet 
beyond  the  archway,  in  the  other  room;  that,  had  testatrix  had  her 
eyesight,  she  could  have  seen  the  attaching  of  the  signatures  from  where 
she  was  sitting  about  10  feet  away.  Under  the  circiunstances  we 
think  the  two  rooms  were,  for  practical  purposes,  one.  Unquestion- 
ably the  statute  would  have  been  satisfied,  had  she  been  able  to  see. 
No  case  in  Missouri  has  directly  defined  the  statutory  "in  the  pres- 
eilce"  of  the  testator.  In  two  cases  there  are  obiter  statements  as  fol- 
lows : 

'*The  witnesses  mnst  subscribe  their  names  in;  the  presence  of  the  testator 
in  order  that  they  may  not  impose  a  different  will  on  him.  ♦  ♦  •  "  Crar- 
ens  V.  Faulconer,  28  Mo.  10,  21. 

"Of  course,  the  word  *presence'  necessarily  includes  knowledge  of  the  act 
and  acquiescence  thereto  upon  the  part  of  the  testator."  Bingaman  v.  Hannah, 
270  Mo.  611,  «28, 194  S.  W.  276,  281. 

The  prime  reason  for  requiring  th«  signatures  to  be  attached  in  the 
presence  of  the  testator  is  that  he  may  have  knowledge  that  the  wit- 
nesses have  actually  signed  the  instrument  he  intends  as  his  will. 
Therefore  this  protection  is  ordinarily  aflForded  when,  and  only  when, 
the  witnesses  are  near  enough  to  and  within  the  view  of  the  testator 
for  him  to  gain  this  knowledge  by  observation.  But  how  can  this 
knowledge  be  gained  by  a  blind  person?  Such  a  one  has  to  rely  upon 
touch  and  hearing.  Together  they  would  be  little  protection,  as  it 
would  be  easy  to  substitute  papers  in  the  presence  of  a  blind  person 
without  his  knowledge.  There  is  but  one  way  in  which'  a  blind  person 
could  gain  that  security  which  the  statute  easily  gives  a  normal  per- 
son. That  would  be  by  writing  his  own  will,  signing  it  himself,  and 
having  it  witnessed,  all  without  letting  it  leave  his  own  manual  pos- 
session. This  would  mean  that  most  blind  persons,  particularly  if  oth- 
erwise enfeebled,  through  lack  of  ability  to  write  or  through  failure 
to  exercise  the  above  excessive  degree  of  caution,  could  not  make  a 
valid  will.  Surely  the  Legislature  did  not  intend  by  a  provision  of 
this  character  to  debar  the  blind  from  making  wills.  At  the  same 
time  there  was  no  intention  to  except  the  wills  of  blind  persons  from 
the  statutory  requirement. 

The  statute  must  receive  a  rational,  practical  construction,  which  will 
enable  reasonably  careful  blind  people  to  execute  wills.  The  statutory 
"presence"  certainly  requires  as  much  in  the  case  of  a  blind  testator 


Digitized  by  LjOOQIC 


WELCH   V.  KIRBY  455 

as  of  one  who  can  see.  Does  it  require  more?  If  it  does,  it  must  re- 
quire at  least  that  the  testator  hear  the  act  of  writing -the  signatures^ 
for  that  act  is  the  only  one  covered  by  the  statute.  It  may  be  consid- 
ered that  at  best  all  that  the  testator  could  know  by  ear  would  be  that 
some  one  was  writing  something  upon  some  paper  near  him ;  that  the 
writing  of  a  signature  involves  little  or  no  sound ;  that  ordinarily  care- 
ful people  would  rarely  think  to  witness  or  sign  wills  so  close  to  the 
testator's  ear  as  to  remove  all  doubt  as  to  his  having  heard  it,  and  few 
such  testators  would  think  to  require  such ;  that  most  wills  are  made 
in  middle  or  advanced  life,  when  the  hearing  is  naturally  often  defec- 
tive. The  Legislature's  object  was  to  protect  testators  in  disposing  of 
their  property,  not  to  make  it  impossible  or  precarious  for  them  to  at- 
tempt to  do  so.  In  our  judgment,  the  rule  for  a  blind  testator  is  the 
same  as  that  which  would  be  applied  to  him  if  he  had  sight.  The  ex- 
ecution of  the  will  now  involved  complied  with  the  statute. 

The  claim  that  the  matter  of  proper  execution  was  for  the  jury  is 
not  well  founded.  The  testimony  was  sufficient  and  undisputed.  It 
is  true  that  even  undisputed  testimony  depends  upon  the  credibility  of 
the  witnesses  and  may  be  disbelieved.  But  the  credibility  of  the  wit- 
nesses in  such  a  situation  as  here  is  a  question  primarily  for  the  trial 
judge.  Whatever  the  rule  may  be  in  the  Missouri  state  courts,  the 
rule  of  the  federal  courts  is  that  the  court  will  by  direction  prevent 
a  verdict  which  it  would  set  aside  as  unsupported  by  substantial  evi- 
dence. McGuire  v.  Blount,  199  U.  S.  142,  148,  26  Sup.  Ct.  1,  50  Li 
Ed.  125. 

The  matter  of  testamentary  capacity  is  whether  the  testimony  here 
reveals  any  substantial  doubt  as  to  this  testatrix  possessing  that  stand- 
ard of  mentality  required  by  the  settled  adjudicated  rule  in  Missouri. 
The  entire  testimony  has  been  carefully  read  and  considered.  In  our 
judgment  it  establishes  beyond  substantial  question  the  capacity  re- 
quired by  the  Missouri  decisions.  Southworth  v.  Southworth,  173 
Mo.  59,  73  S.  W.  129. 

A  careful  study  of  all  of  the  evidence  reveals  no  substantial  testi- 
mony of  any  undue  influence. 

The  judgment  is  affirmed. 

WADE,  District  Judge  (dissenting).  The  majority  opinion  an- 
nounces : 

••In  our  judgment,  the  rule  for  a  blind  testator  is  the  same  as  that  which 
would  be  applied  to  him  if  he  had  sight.  The  execution  of  the  will  now  in- 
volved complied  with  the  statute." 

With  this  statement  I  cannot  agree.  The  statute  requires  that  the 
will  "shall  he  attested  by  two  or  more  competent  witnesses  subscribing 
their  names  to  the  will  in  the  presence  of  the  testator."  I  agree  that 
*'the  statute  would  have  been  satisfied,  had  she  [the  testatrix]  been 
able  to  see";  but,  as  stated  in  the  majority  opinion,  "the  prime  rea- 
son for  requiring  the  signatures  to  be  attached  in  the  presence  of  the 
testator  is  that  he  may  have  knowledge  that  the  witnesses  have  ac- 
tually signed  the  instrument  he  intends  as  his  will."    I  cannot  agree 
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that  this  protection  against  possible  imposition  is  secured  by  having 
the  will  attested  under  conditions  which  would  bring  the  witnesses  with- 
in the  "presence"  of  the  testator  if  able  to  see.  Not  that  a  more  strict 
requirement  would  absolutely  preclude  every  possible  chance  for  sub- 
stitution of  some  other  document,  but  that  it  would  minimize,  so  far 
as  practicable,  such  opportunity. 

In  Calkins  v.  Calkins,  216  111.  458,  75  N.  E.  182,  1  L.  R.  A.  (N. 
S.)  393,  108  Am.  St.  Rep.  233,  the  Supreme  Court  of  Illinois,  express- 
ing the  meaning  of  the  phrase  "in  the  presence  of  the  testator/'  says: 

"An  attestation  la  not  In  the  presence  of  the  testator,  althoagh  the  wit- 
nesses are  in  the  same  room  and  close  to  him,  if  some  material  obstacle  pre- 
vents him  from  knowing  of  his  own  knowledge,  or  perceiving  by  his  senses^  the 
act  of  attestation." 

"In  case  of  a  blind  person,  his  will  would  be  attested  in  his  presence  if  the 
act  was  brought  within  his  personal  knowledge  through  the  medium  of  other 
senses.  But  whether  a  person  is  Mind  or  can  see,  an  attestation  is  certainly 
not  in  his  presence  if  he  has  no  conscious  personal  knowledge  of  the  act  and 
is  merely  told  that  it  has  been  performed  in  another  room."  Drury  v.  Con- 
neU,  177  111.   43,  62  N.  E.  368. 

In  Page  on  Wills,  §  214,  it  is  said: 

"(a)  It  has  been  held  by  some  authorities  that  the  act,  if  done  so  that  it 
would  be  in  the  presence  of  one  who  could  see  situated  in  the  place  of  me 
blind  person,  is  done  in  the  presence  of  such  person. 

"(b)  A  safer  test,  and  one  indorsed  by  the  better  line  of  authorities,*  is  that 
the  act  must  be  done  in  such  proximity  to  the  blind  person,  that  he  can  by 
means  of  his  remaining  senses  know  what  is  being  done." 

In  UnderhiU  on  Wills,  §  196,  in  speaking  of  the  meaning  of  the 
word  "presence,"  it  is  said : 

"In  order  that  a  signing  shall  be  in  the  presence  of  the  testator,  in  the  stat- 
utory sense  of  the  word,  he  must  be  mentally  conscious  of  what  is  going  on 
about  him.  He  must  have  the  power  to  recognize  the  acts  ct  the  witnesses, 
if  not  by  sight,  then  by  and  through  the  avenue  of  some  other  sense." 

In  Ray  v.  Hill,  3  Strob.  (S.  C.)  297,  49  Am.  Dec.  647,  in  speaking  of 
the  capacity  of  a  blind  man  to  make  a  will,  the  court  says : 

"If  the  witnesses  to  the  will  of  a  blind  man  attest  and  subscribe  the  will 
within  the  reach  of  the  testator's  remaining  senses,  when  he  is  consdoua  of 
what  they  are  doing,  and  may,  if  he  choose,  ascertain  that  they  are  subscribing 
the  same  wiU  that  he  had  signed,  the  subscribing  wiU  be  In  the  presence  of 
the  testator.' " 

The  court  further  says : 

"In  the  case  of  a  blind  man,  the  superintending  control,  which  in  other 
cases  is  exercised  by  sight,  must  be  transferred  to  the  other  seises;  and  if 
they  are,  or  may,  at  his  discretion,  be  made  sensible  that  the  witnesses  are 
subscribing  the  same  will  that  he  had  signed,  I  should  think  it  ought  to  suffice. 
♦  ♦  ♦  According  to  the  evidence,  the  subscription  by  the  witnesses  was 
within  two  feet  of  the  testator.  Robinson  says,  *I  think  the  testator  knew 
what  we  were  doing  when  we  signed — ^he  might  have  heard  the  scratching  of 
the  pen," 

It  is  solely  a  question  as  to  whether  or  not  the  blind  person  knows 
what  is  being  done.  Not  being  able  to  see  what  is  being  done,  the 
act  must  be  done  in  such  proximity  to  the  testator  that  he  "can  by 
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means  of  his  remaining  senses"  have  a  knowledge  of  what  is  being 
done.  His  source  of  Imowledge  need  not  necessarily  be  his  hearing. 
A  person  deprived  of  sight  has  a  certain  capacity  for  "sensing"  what 
is  going  on  about  him,  not  possessed  by  those  who  see.  In  truth,  his 
sense  of  hearing,  so  far  as  movement  of  the  pen  upon  the  paper  is 
concerned,  would  be  of  little  value  in  the  way  6i  protection.  Even 
if  the  testator  heard  the  scratching  of  the  pen,  it  might  not,  in  my 
judgment,  serve  the  purpose  of  the  statute,  because  such  sound  would 
be  Sie  same,  whether  the  witnesses  were  signing  the  document  read 
to  the  testator,  or  a  substituted  document.  But,  if  the  parties  are  in 
close  proximity  to  the  testator,  it  would  at  least  materially  minimize 
the  opportunity  to  substitute  some  other  paper,  which  is  the  main  pur- 
pose of  the  requirement  that  it  shall  be  in  die  presence  of  the  testator. 
Such  substitution  could  not  well  be  made  without  some  movement 
which  might  be  clearly  discernible — such  as  the  withdrawing  of  an- 
other document  from  the  pocket,  or  from  some  other  place ;  the  inci- 
dent of  delay  might  be  suggestive ;  the  movement  of  the  parties  about 
the  table  might  have  some  suspicious  significance ;  and  if  the  capacity 
of  the  testator  to  "sense"  these  things  failed  to  furnish  the  protection 
which  the  statute  contemplates,  I  would  go  to  the  extent  of  holding 
that  a  document  must  be  signed  upon  a  table  or  stand,  sufficiently  close 
to  the  testator,  so  that  he  might  hold  his  hand  upon  the  paper  during 
the  attestation. 

^  If  the  statute  were  construed  to  require  that  the  testator,  after  the 
reading  of  the  document,  should  place  his  hand  upon  some  portion  of 
it  as  it  rested  upon  a  table  in  front  of  him  while  his  signature  was 
being  written,  and  while  the  witnesses  attached  their  signatures,  it 
would  in  no  manner  furnish  an  obstacle  to  the  execution  of  a  will  by 
a  person  deprived  of  sight.  It  would  be  as  easy  to  execute  it  in  such 
manner  as  in  the  manner  shown  by  the  testimony  in  this  case.  The 
only  burden  it  would  put  upon  the  parties  would  be  to  have  the  table 
moved  to  the  testator,  or  have  the  testator  sit  at  the  table  with  the  wit- 
nesses. 

I  am  afraid  that  the  rule  of  the  majority  opinion  will  leave  the  blind, 
desiring  to  execute  a  will,  to  the  mercy  of  designing  persons,  and  in- 
asmuch as  this  establishes  a  rule  of  law,  not  only  applicable  to  this 
case,  but  to  all  other  cases,  I  cannot  concur  in  the  majority  opinion 
up>on  this  point.  I  feel  that  at  least  it  was  a  question  for  the  jury, 
tmder  proper  instructions  as  to  the  purpose  of  the  statute,  to  determine 
whether  the  acts  done  were  such  as  to  enable  testatrix  to  be  conscious 
of  such  acts  in  such  detail  as  to  furnish  her  the  protedtion  which  the 
law  provides. 

I  concur  with  the  majority  in  holding  that  the  "direction"  that  Ford 
attach  the  name  of  the  testatrix  to  her  will  was  proven,  but  for  the 
foregoing  reasons  I  do  not  believe  that  he  attached  such  signature  in 
the  "presence"  of  testatrix. 

Assuming  (without  reference  to  the  facts  in  this  case)  that  there 
was  a  conspiracy  to  substitute  a  will,  there  would  not  be  the  slight- 
est difficulty  in  slipping  a  spurious  document  from  the  pocket  of  any 
of  the  parties  as  they  walked  from  the  testatrix  to  the  adjoining  room. 
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The  act  of  such  substitution,  or  any  noise  incident  thereto,  would  be 
covered  by  the  movement  of  the  parties  across  the  floor.  I  think  it  is 
fair  to  assume  that  the  purpose  of  the  statute  requiring  attestation  in 
the  presence  of  the  testator  is  not  only  intended  to  enable  the  testator 
to  know  what  is  being  done,  but  that  it  contemplates  that  such  require- 
ment may  be  a  restraint  upon  those  who  might  be  inclined  to  perpetrate 
such  a  fraud.  The  psychology  of  the  matter  must  not  be  overlooked 
I  concur  in  the  conclusion  of  the  majority  that  the  plaintiff  failed 
to  establish  by  the  testimony  that  testatrix  lacked  testamentary  capacity. 


In  re  LIEBIG  et  aL 

Petition  of  HOLLEY. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  13,  1918.) 

No.  8, 

1.  Sam:b  «=»19^— Title — ^Tbansfeb. 

Transfer  of  title  depends  upon  the  intention  of  the  parties,  however 
indicated,  and  where  there  is  no  manifestation  of  Intention,  except  what 
.  arises  from  the  terms  of  the  sale,  the  presumption  is  that,  if  the  thing 
to  be  sold  is  specified,  and  Is  ready  for  immediate  delivery,  the  contract 
is  an  actual  sale,  unless  there  is  something  to  Indicate  a  different  in- 
tention. 

2.  Bankruptct  ^s»212 — Rbclaication  Pbooebdings — What  Law  Govebnb.  ^. 

Where  the  rights  of  the  trustee  and  the  petitioner  in  a  reclamation 
proceeding  depended  upon  whether  title  passed  under  a  sale,  the  bank- 
ruptcy court  will  follow  the  law  of  the  state  where  the  contract  was  made 
and  was  to  be  performed- 

3.  Sau:s  <e=»43(l) — Fraud. 

Fraud  and  deceit  upon  the  part  of  the  buyer,  operating  to  induce  the 
sale,  is  sufficient  to  authorize  the  seller  to  rescind  the  sale. 

4.  Sales  ^=s>44 — Fraud — Intent  Not  to  Pat. 

A  purchase  of  goods,  with  a  preconceived  intent  not  to  pay  for  them, 
is  such  fraud  as  enables  the  seller  to  repudiate  the  sale. 

5.  Sales  ^=»219(4) — ^Rescission — Effect. 

A  seller,  upon  exerdsing  his  right  to  rescind  on  aooount  of  tiie 
fraud  of  the  buyer,  may  recover  the  goods  in  specie,  or  their  value  and 
proceeds. 

6.  Bankruptcy  <S=»140(2) — Creditors — Ci*aims  of. 

Where  the  bankrupt,  without  any  intention  to  pay  for  goods,  but  prom- 
ising to  pay  cash,  obtained  possession,  and  in  violation  of  his  agreement 
disposed  of  them,  and  placed  the  proceeds  in  a  fund  which  came  into 
the  possession  of  the  trustee,  the  seller,  being  entitled  to  rescind  the  sale, 
may  recover  the  proceeds. 

7.  Bankruptcy  ^==>212 — ^Reculmation  Proceedings — Petition. 

A  petition  in  reclamation  proceedings  by  a  seller,  who  rescinded  a  sale 
for  the  bankrupt's  fraud,  etc.,  and  sought  to  recover  the  proceeds,  which 
had  been  tracked  to  the  hands  of  the  trustee,  held  sufficient. 

8.  Bankruptcy  ^=s>140(2) — ^Reclamation  Proceedings — Saues. 

A  seller  held  entitled  to  recover  the  proceeds  of  its  goods,  wblch  it 
sold  to  the  bankrupts,  and  which  had  been  traced  into  the  hands  of 
the  trustee,  notwithstanding  the  manager  of  the  bankrupts  negotiated 
the  sale,  which  the  seller  rescinded  for  fraud,  and  at  one  time  had  posses- 
sion of  the  proceeds  In  his  own  safety  deposit  box. 

^=9For  other  cases  see  stime  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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9.  Sales  «=»201(4)--"a  O.  D."— What  are. 

A  shipment  O.  O.  D.  means  that  the  goods  are  to  be  dellrered  by  tba 
carrier  upon  payment  to  it  of  the  charges  due  to  the  seller  for  the  price, 
and  those  due  to  the  carrier  for  its  carriage^  and  a  mere  agreement 
that  payment  should  be  made  before  goods  were  delivered  is  not  a  O.  O. 
D.  sale. 

[Ed.  Note.— ¥^r  other  deflnitioDB,  see  Words  and  Phrases,  First  and 
Second  Series,  a  O.  D.] 

10.  Saues  «s»219(4)~0.  O.  D.  Sales— Rescission. 

Though  a  sale  be  considered  a  Q  O.  D.  sale,  the  seller  may  reclaim  the 
goods  or  proceeds,  if  the  sale  was  brought  about  through  f  rau(k 

Petition  for  Revision  of  an  Order  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

In  the  matter  of  .Max  Liebig  and  Cecelia  Kochman,  individually 
and  as  copartners  doing  business  as  Kochman  &  Co.,  bankrupts.  Pe- 
tition of  Myle  J.  Holley,  as  trustee,  to  revise  an  order  of  the  District 
Court  in  favor  of  petitioner  in  a  reclamation  proceeding.  Petition  to 
revise  denied,  and  order  affirmed. 

This  cause  comes  here  frcnn  the  United  States  EHstrict  Court  for 
the  Southern  District  of  New  York  on  petition  to  revise  an  order  made 
by  that  court  on  February  8,  1918.    The  facts  appear  in  the  opinion. 

Archibald  Pahner,  of  New  York  City  (Maurice  S.  Hyman,  of  New 
York  City,  of  counsel),  for  trustee. 

Dallas  Flannag^n,  of  New  York  City,  for  claimant. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  is  a  reclamation  proceeding.  The 
bankrupts  were  engaged  in  the  city  of  New  York  in  the  business  of 
buying  and  selling  eggs.  The  petitioner  was  engaged  in  the  same 
business   and  in  the  same  city. 

The  bankrupts,  through  one  Bernard  Kochman,  agreed  on  April  16, 
1917,  with  one  CVShinsky,  a  salesman  in  the  employment  of  the  peti- 
tioner, to  buy  from  the  latter  a  carload  of  storage  packed  eggs  then 
in  transit,  for  which  the  bankrupts  were  to  pay  at  the  rate  of  36% 
cents  a  dozen.  It  does  not  seem  to  have  been  known  at  that  time 
exactly  how  many  dozen  eggs  the  car  contained.  Bernard  Koch- 
man is  the  brother-in-law  of  Max  Liebig,  of  the  firm  of  Kochman  & 
Co.,  bankrupts,  and  a  son  of  Cornelia  Kochman,  the  other  member 
of  the  firm.  He  represented  the  firm  throughout  the  whole  of  the 
transaction  complained  of. 

As  the  bankrupts  were  already  indebted  to  the  petitioner  to  the 
amount  of  $900  on  a  credit  whidi  was  not  to  exceed  $1,200,  it  was 
agreed  that  the  sale  was  to  be  a  cash  transaction,  and  that  on  the 
arrival  of  the  car  the  seller  was  to  notify  the  buyer  before  making 
delivery. 

The  carload  of  eggs  arrived  on  April  19th,  and  the  manager  of  the 
petitioner's  business  called  Bernard  Kochman  on  the  telephone  and 
informed  him  of  its  arrival,  and  that  it  was  on  the  tracks  of  the  Mer- 

^=s>For  other  caaet  sm  iam«  topic  &  KBT-NUMBBR  In  all  Key-Numbored  DIgeeta  A  Indexes 
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chants'  Refrigerating  Company  at  Jersey  City,  and  that  it  contained, 
besides  storage  packed  eggs,  some  undergrades,  known  as  strains, 
checks,  and  current  receipts.  Kochman  said  that  he  would  buy  the 
under  grades,  too,  and  wanted  the  eggs  delivered.  He  was  again  in- 
formed that  payment  was  expected  on  delivery,  Kochman  replied 
that  he  understood  the  terms  of  sale  and  wanted  delivery  made. 
Thereupon  petitioner  telephoned  the  Merchants*  Refrigerating  Com- 
pany to  deliver  the  eggs  at  the  petitioner's  store,  and  they  were  brought 
there  that  afternoon  on  trucks.  It  was  then  ascertained  that  the  car  had 
checked  10  cases  short,  and  that  no  record  had  been  taken  of  the  va- 
rious commodities  to  ascertain  what  items  were  short,  which  was 
unfortunate,  as  the  prices  were  different  on  each  item. 

Thereupon  Kochman  was  again  called  on  the  telephone,  the  situa- 
tion was  explained,  and  Kochman  said  it  would  be  all  right  to  send 
the  eggs  around  to  his  store,  where  they  could  be  unloaded  and  the 
quantities  ascertained,  and  the  petitioner's  representative  could  call 
for  the  money.  The  trucks  were  sent  around  to  Kochman's  store, 
and  the  eggs  were  unloaded,  and  the  quantities  ascertained.  There- 
upon Kochman  telephoned  the  quantities  to  the  petitioner,  and  its  sales- 
man, O'Shinsky,  inmiediately  went  to  the  Kochman  store  and  de- 
manded thh  money.  He  was  informed  by  Kochman  that  he  (Koch- 
man) was  very  sorry,  but  that  he  had  been  disappointed  in  not  get- 
ting in  several  large  checks  that  afternoon,  and  that,  while  he  knew 
he  had  agreed  to  pay  cash,  he  would  have  to  be  given  a  day  or  two. 
Kochman  was  reminded  that  this  was  not  in  line  with  the  agreement, 
and  that  the  petitioner  would  not  do  any  business  in  that  way.  A  con- 
siderable discussion  followed,  and  Kochman  was  taken  by  O'Shinsky 
to  the  petitioner's  store  to  talk  things  over  with  those  in  authority. 
On  his  arrival  there  Kochman  was  again  told  that  petitioner  wanted 
the  money  or  the  eggs  and  that  the  trucks  would  be  sent  up  for  the 
eggs.  Kochman  then  said  he  did  not  think  that  ought  to  be  done,  that 
Kochman  &  Co.  was  a  good  big  concern,  and  that  everything  would  be 
all  right ;  that  it  would  not  be  a  very  nice  thing  to  have  the  eggs  taken 
out  of  his  store  after  having  them  delivered ;  that  it  would  look  bad  in 
the  eyes  of  the  other  creditors  to  see  a  load  of  eggs  go  in  and  be  taken 
out  by  the  same  concern;  it  would  hurt  his  credit,  and  he  said  that 
he  would  pay  for  the  eggs  in  a  day  or  so. 

Quite  an  argument  followed  and  Kochman  was  told  that  his  prom- 
ise to  pay  in  a  day  or  two  was  not  at  all  satisfactory,  but  inasmuch  as 
the  eggs  were  already  in  Kochman's  store  they  might  be  left  there 
under  one  consideration,  and  that  was  that  he  was  not  to  touch  those 
eggs,  or  move  them,  or  sell  them  to  anybody,  and  that  the  goods  were 
to  remain  the  property  of  George  F.  Hinrichs,  Incorporated,  until  they 
were  paid  for.  Kochman  told  him  that  this  was  perfectly  agreeable 
to  him.  Kochman  was  asked  when  payment  would  be  made  and  said 
that  he  might  pay  for  them  the  next  day  or  the  day  after,  depending 
on  when  he  got  in  the  big  checks  he  was  expecting,  and  that  at  any 
rate  he  would  pay  for  them  not  later  than  April  25th.  Kochman  was 
asked  to  sign  an  agreement  to  that  effect,  but  no  agreement  was  signed; 
Kochman  saying: 


Digitized  by  VjOOQIC 


IN  BE  UBBIO  461 

"Now,  here,  Mr.  Boeruzn,  we  are  doing  business  with  you  right  along,  and 
we  expect  to  do 'business  with  you  right  along.  We  have  got  a  good  little 
concern.  I  personally  made  a  statement  to  Bradstreet's  where  I  showed  I 
was  worth  $29,000  in  last  November,  and  we  have  made  money  since,  and 
tliere  is  no  reason  for  acting  in  this  way.  If  you  cannot  take  our  words  for 
anything,  we  may  as  well  stop  doing  businesa.    Dverything  will  be  all  right." 

On  April  25th  payment  had  not  been  made,  and  has  never  been 
made.  On  April  21st  Kochman  sold  100  cases  of  the  eggs  to  the  Na- 
tional Biscuit  Company  for  $982.50.  On  April  25th  he  sold  to  the 
same  company  13  other  cases  for  $127.72.  These  two  invoices  ag- 
gregated $1,11022,  and  were  paid  for  in  a  check,  covering  those  in- 
voices and  others,  which  check  was  deposited  in  the  Fidelity  Trust 
Company  on  April  26th.  On  April  23d  Kochman  sold  80  cases  of 
the  eggs  to  Honigsberg  &  Co.  for  $855.60,  receiving  therefor  a  chec)< 
for  that  amount,  which  he  deposited  the  next  day  in  the  Fidelity  Trus* 
Company.  On  April  25th  Kochman  sold  150  cases  of  the  eggs  to  W. 
F.  Hofstatter,  for  which  Kochman  received  a  check  for  $1,575.  This 
check  Kochman  cashed  and  placed  the  money  ill  a  safe  deposit  box 
in  the  Harriman  National  Bank,  which  box  Kochman  kept  under  the 
name  of  Louis  Harris. 

All  of  these  sales  were,  of  course,  made  by  Kochman  in  violation 
of  the  agreement  under  which  the  eggs  were  allowed  to  remain  in  his 
possession.  Kochman's  testimony  shows  that,  in  addition  to  the  de- 
posit in  his  safe  deposit  box  in  the  Harriman  National  Bank  of  the 
$1,575  above  noted,  he  also  deposited  in  that  box  cash  aggregating 
in  addition  $7,487.50,  which  he  drew  out  of  the  Fidelity  Trust  Com- 
pany between  April  24th  and  April  27th.  On  April  25,  1917,  the  firm's 
balance  in  the  FideHty  Trust  Company  amounted  to  $3,684.31.  On 
April  26th  its  balance  was  $4,399.36.  On  April  27th  it  was  $3,281.49. 
On  April  28th  it  was  only  $33.49.  Oi^  April  27th  $3,237.50  had  been 
drawn  out  and  put  in  the  safe  deposit  box.  On  April  26th  $2,750 
had  been  drawn  out  and  similarly  disposed  of.  So  on  April  25th  a 
like  disposition  was  made  of  $1,000,  and  on  April  24th  of  $500. 

The  contents  in  the  saf^  deposit  box  were  taken  possession  of  by 
the  receiver  in  bankruptcy,  and  were  in  his  possession  when  the  mo- 
tion was  made  by  the  respondent  herein  for  an  order  requiring  him 
to  turn  over  to  the  respondent  $3,540.92  of  the  moneys  so  received,  as 
being  a  trust  fund  derived  from  the  proceeds  of  the  eggs,  which  the 
bankrupts  wrongfully  converted.  The  referee  in  bankruptcy  recom- 
mended that  the  prayer  of  the  respondent  be  granted.  The  District 
Judge  confirmed  the  report,  and  has  entered  ^n  order  directing  that 
the  petitioner  recover  of  the  trustee  in  bankruptcy  the  sum  of  $3,540.- 
82,  with  interest  thereon  from  May  10,  1917;  that  being  the  date 
when  the  return  thereof  was  demanded  by  the  respondent.  The  pe- 
tition to  revise  is  from  this  order. 

The  trustee  claims  that  the  title  to  the  eggs  sold  to  Kochman  & 
Co.  passed  from  the  seller  and  that  the  latter's  rights  are  those  of  a 
general  creditor.  The  respondent,  who  was  the  seller,  insists  that 
it  never  parted  with  its  title,  that  the  sale  of  the  eggs  by  Kochman  & 
Co,  was  made  without  right,  and  that  the  proceeds  which  Kochman 
&  Co.  received  from  the  sale,  havjng  been  traced  into  the  hands  of  the 
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trustee  in  bankruptcy,  were  properly  ordered  to  be  paid  to  George  F. 
Henrichs,  Incorporated. 

[1]  In  Roman  law  the  title  to  the  thing  sold  was  not  transferred 
until  delivery  and  payment  of  the  price.  But  if  the  sale  was  on  credit 
the  title  to  the  thing  sold  passed  when  the  property  was  delivered. 
Inst.  2,  1,  41 ;  Dig.  19,  1,  11,  §  2;  Dig.  18,  1,  frag.  19  and  53;  Dig. 
14,  4,  5,  §  18.  This  rule  of  the  Roman  law  we  are  informed  is  found 
in  the  modem  law  of  Austria,  Germany,  and  Spain,  but  is  not  now 
in  the  law  of  France  and  Italy.  See  Sherman's  Roman  Law  in  the 
Modern  World,  vol.  2,  p.  344. 

In  England  in  early  times  the  law  required  a  delivery  of  the  goods 
in  order  to  pass  the  title.  15  Juridical  Review,  391,  395.  But  after 
a  time  the  principle  was  recognized  that  payment  of  the  money  was 
sufficient;  and  finally  the  rule  became  clearly  established  that  the 
transfer  of  title  depends  upon  the  intention  of  the  parties  hofwever 
indicated.  Shepherd  v.  Harrison,  L.  R.  5  H.  L.  116,  127;  McEntirc 
V.  Crosslet  [1895]  A.  C.  457,  463.  And  such  is  generally  regarded 
to  be  the  nile  in  the  United  States.  In  Hatch  v.  Oil  Co.,  100  U.  S. 
124,  25  L.  Ed.  554,  it  is  said  to  be  the  general  rule  that  the  agreement 
is  just  what  the  parties  intended  to  make  it,  if  the  intent  can  be  col- 
lected from  the  language  employed,  the  subject-matter,  and  the  at- 
tendant circumstances.  And  it  is  added  that  where  there  is  no  man- 
ifestation of  intention,  except  what  arises  from  the  terms  of  the  sale, 
the  presumption  is,  if  the  thing  to  be  sold  is  specified,  and  it  is  ready 
for  immediate  delivery,  that  the  contract  is  an  actual  sale,  unless  there 
is  something  in  the  subject-matter  or  attendant  circumstances  to  in- 
dicate a  different  intention.  But  every  presumption  of  the  kind  must 
yield  to  proof  of  a  contrary  intent. 

[2-5]  The  parties  in  this  case  agreed  upon  a  sale  for  cash.  In  his 
work  on  Sales  (1909  Ed.,  §  341)  Professor  Williston  says  that — 

"Where  a  seUer  refuses  to  sell  except  for  cash,  it  may  mean  that  he  re- 
fuses to  part  with  the  possession  of  the  goods  until  the  price  Is  paid,  but 
does  not  decline  to  transfer  title,  or  it  may  mean  that  he  declines  to  transfer 
title.  Although  a  transaction  of  either  sort  might  as  an  original  question  be 
appropriately  termed  a  cash  sale,  in  fact  that  name  has  generaUy  been  used 
for  transactions  of  the  latter  sort  only,  and  to  avoid  confusion  its  use  should 
lie  so  confined." 

And  he  adds  that  cash  sales  are  therefore  not  regarded  as  within 
the  'scope  of  the  statutes  requiring  record  of  conditional  sales,  since 
the  separation  of  titles  which  is  characteristic  of  conditional  sales  is 
not  contemplated  in  cash  sales.  And  the  same  writer  in  section  343, 
discussing  the  true  test  of  a  cash  sale,  says : 

"If  the  parties  when  they  make  their  bargain  contemplate  an  exchange  of 
the  goods  for  the  price  hnmediately  on  making  the  bargain,  the  sale  is  to  be 
regarded  as  a  cash  sale.  There  is  no  occasion  to  invoke  the  doctrine  of  a 
sale  subject  to  a  lien.  On  the  other  hand,  if  the  parties  do  not  contemplate 
an  immediate  exchange  of  the  money  for  the  goods,  even  thou^  they  do 
contemplate  that  possession  of  the  goods  shall  not  be  delivered  until  the 
price  is  paid,  it  is  presumptively  an  absolute  sale  as  soon  as  the  parties  are 
agreed  on  the  terms  of  the  bargain  and  the  goods  are  in  a  deliverable  state  in 
accordance  with  the  rules  previously  given.  In  case  of  doubt  it  seems  better 
to  assume  that  the  latter  kind  of  bargain  was  intended." 
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If  the  doctrine  thus  stated  is  sound,  then  it  follows  that  under  a 
contract  such  as  the  parties  made,  assuming  that  it  was  not  induced 
by  fraud  or  otherwise  invalid,  title  to  the  property  passed  to  the  buyer 
when  the  bargain  was  concluded,  with  a  lien  in  the  seller  to  retain 
possession  until  payment  was  made. 

But  the  courts  have  held  in  a  long  line  of  decisions  that  in  sales  for 
cash  title  does  not  pass  to  the  buyer  until  the  price  is  paid  or  pay- 
ment is  waived.  Hirsch  v.  Leatherbee  Lumber  Co.,  69  N.  J.  Law, 
509,  55  Atl.  645;  Adams  v.  O'Connor,  100  Mass.  515,  518,  1  Am. 
Rep.  137;  Ballantyne  v.  Appleton,  82  Me.  570,  20  Atl.  235;  Sanborn 
V.  Shipherd,  59  Minn.  144,  60  N.  W.  1089;  Burditt  Bros.  v.  Howe, 
69  Vt.  563,  38  Atl.  240;  People's  State  Bank  v.  Brown,  80  Kan.  522, 
103  Pac,  102,  23  L.  R.  A.  (N.  S.)  824;  City  of  South  Bend  v.  Martin, 
142  Ind.  53,  41  N.  E.  315,  29  L.  R.  A.  531 ;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Irish  &  American  Dime  Savings  Co.,  105  Ga.  57,  31  S.  E.  48; 
Drake  v.  Scott,  136  Ala.  261,  33  South.  873,  96  Am.  St.  Rep.  25; 
Hilmer  v.  Hills,  138  CaL  134,  70  Pac.  1080;  Coleman  v.  Reynolds, 
207  Mo.  477,  105  S.  W.  1070.  It  is  not  necessary  that  we  should 
now  inquire  which  of  these  two  theories  is  supported  by  the  better 
reason,  for  both  theories  assume  that  the  sale  agreement  was  valid. 
And  we  do  not  need  to  inquire,  under  the  circumstances  of  this  case, 
which  one  of  those  theories  has  been  adopted  by  the  courts  of  the  state 
of  New  York,  or  whether  the  law  of  that  state  has  been  changed  by 
its  substantial  adoption  in  1911  of  the  Sales  Act  (Personal  Property 
Law  [Laws  1911,  c.  571;  Consol.  Laws,  c.  41]  §§  82-158),  as  recom- 
mended by  the  Commissioners  on  Uniform  Laws. 

If  it  were  necessary  to  the  decision  of  this  case  to  determine  the 
question  whether  title  passed  or  did  not  pass,  this  court  unhesitat- 
ingly would  decide  that  question  according  to  the  New  York  law  as 
the  contract  was  made  in  New  York  and  was  to  be  performed  in  New 
York.  But  it  is  the  law  of  New  York,  as  it  is  of  all  the  other  states, 
that  fraud  and  deceit  upon  the  part  of  the  buyer,  operating  to  induce 
the  sale,  is  sufficient  to  authorize  a  seller  to  rescind  the  sale.  Bliss 
V.  Sickles,  142  N.  Y.  647,  36  K  E.  1064.  And  a  purchase  of  goods 
with  a  preconceived  intent  not  to  pay  for  them  is  such  fraud  as  en- 
ables the  seller  to  repudiate  the  sale.  Hennequin  v.  Naylor,  24  N. 
Y.  139.  And  the  seller,  upon  exercising  his  right  to  rescind,  may  re- 
cover the  goods  in  specie  or  their  value  or  proceeds.  Beloit  Bank  v. 
Beale,  34  N.  Y.  473. 

[S,  7]  If  the  bankrupts  obtained  possession  of  the  eggs  by  fraud, 
misrepresentation,  and  deceit,  and  then  fraudulently  and  wrongfully 
sold  them,  and  afterwards  collected  part  of  the  proceeds  of  the  sale, 
which  have  been  traced  into  the  hands  of  the  trustee  in  bankruptcy, 
there  is  no  doubt  but  that  the  respondent  is  entitled  to  the  order  which 
the  District  Judge  has  entered.  The  claim  that  the  allegations  of  the 
petition  are  inadequate  for  the  relief  sought  is  without  merit.^ 

1  **niat  heretofore,  and  oa  or  about  the  16th  day  of  AprU,  1917,  the  said 
bankrupts,  by  fraud,  misrepresentation  and  deceit,  obtained  from  your  peti- 
tioner the  physical  possession  of  certain  eggs  (about  one  carload),  the  property 
of  your  petitioner.  Thereafter,  while  the  property  and  title  to  said  carload  of 
eggs  remained  in  your  petitioner,  the  bankrupts,  by  and  through  the  lar- 
ceny of  their  managing  agent  and  representative,  Bernard  Kochman,  fraudu- 
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[8]  So  the  claim  that  the  respondent  is  not  entitled  to  the  proceeds 
of  a  wrongful  sale  traced  into  the  hands  of  the  trustee  in  bankruptcy 
of  the  firm  of  Kochman  &  Co.,  because  Bernard  Kochman,  who  bought 
the  eggs  for  Kochman  &  Co.,  obtaining  them  by  fraud,  and  who  sold 
them  contrary  to  his  agreement,  and  who  deposited  the  proceeds  at 
fir^t  in  the  firm  account,  and  then  checked  them  out  and  hid  the  pro- 
ceeds in  his  safe  deposit  box,  was  not  a  member  of  the  firm  of  Koch- 
man &  Co.,  but  simply  the  manager  thereof,  seems  to  us  devoid  of 
all  merit.  The  evidence  shows  that  at  the  time  Kochman  bought  these 
eggs  he  was  converting  the  assets  of  the  firm  into  cash,  and  accumu- 
lating and  concealing  the  money  so  obtained  in.  a  safe  deposit  box 
under  an  assumed  name,  and  was  contracting  for  the  sale  of  eggs 
at  a  less  price  than  that  for  which  he  was  purchasing  them.  The 
referee  has  found  that  at  the  time  the  bargain  was  made  the  buyer 
had  no  intention  to  pay  for  the  eggs,  and  all  the  time  was  fraudu- 
lently planning  to  obtain  possession  of  the  vendor's  eggs,  in  order 
to  dispose  of  them  and  hide  the  proceeds.  The  only  inference  to  be 
drawn  from  the  facts  is  that  Kochman  never  had  any  intention  of 
paying  for  the  eggs,  and  that  all  his  representations  as  to  a  payment 
were  false,  and  made  with  intent  to  defraud.  The  law  is  too  well 
settled  to  need  any  citation  of  authorities  that  under  such  conditions 
the  seller  is  entitled  to  reclaim  the  goods  if  in  possession  of  the  buyer,  . 
and  if  he  has  disposed  of  them  then  he  may  have  the  proceeds  if  he 
can  trace  them. 

[1, 10]  The  referee  in  his  report  found  that  the  bargain  "was  one 
for  cash  on  delivery  in  the  ordinary  course  of  business  at  or  about  the 
time  of  delivery."  And  the  trustee  in  his  argument  in  this  court  as- 
serts that  this  was  a  finding  that  the  transaction  was  a  "C.  O.  D/' 
sale.  It  was,  of  course,  nothing  of  the  sort.  A  shipment  "C.  O.  D." 
means  that  goods  are  to  be  delivered  by  the  carrier  upon  pajrment  to 
it  of  the  charges  due  to  the  seller  for  the  price  and  those  due  to  the 
carrier  for  its  carriage  of  the  goods.  State  v.  Peters,  91  Me.  31, 
39  Atl.  342;  State  v.  Mullin,  78  Ohio  St.  358,  85  N.  EL  556,  18  L.  R 
A.  (N.  S.)  606,  125  Am.  St.  Rep.  710.  In  the  case  at  bar  there  was 
no  agreement  of  this  nature.  Those  in  charge  of  the  trucks  had  no 
instructions  to  collect  at  the  time  of  delivery  either  the  price  of  the 
eggs  or  their  own  charges.  And  if  it  had  been  a  "C.  O.  D."  sale, 
and  if  in  such  a  sale  title  passes,  it  would  still  be  true  that  the  seller 
might  reclaim  the  goods  or  the  proceeds  if  the  sale  was  brought  about 
by  fraud. 

It  is  apparently  conceded  by  counsel  that  the  sum  directed  to  be 
paid  by  the  trustee  to  the  respondent  came  from  the  sale  of  the  eggs, 
and  that  question  does  not  need  to  be  considered.  We  may  say,  how- 
ever, that  no  error  was  committed  in  this  respect. 

The  petition  to  revise  is  denied,  and  the  order  of  the  District  Court 
is  affirmed. 

lently  and  wrongfully  sold  said  eggs  of  your  petitioner  and  collected  part  of 
the  proceeds  therefor,  amounting  to  the  sum  of  $3,540.82.  That  thereafter 
the  said  receiver  was  appointed,  and  the  said  bankrupts  have  now  turned  over 
the  said  sum  to  said  receiver,  who  Is  now  In  possession  thereof.  That  de- 
mand for  said  sum  upon  said  receiver  has  been  duly  made  by  your  petitioner, 
but  he  wrongfully  refuses  to  tUm  over  the  same  to  your  petitioner." 
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BOSOH  MAGNETO  CO.  T.  RUSHMOBB. 
(Circnlt  Court  of  Appeals,  Second  dnmlt      November  13,  1918u) 

No.  23. 

1.  Contracts  ^s:»278(2) — ^Bbsaoh. 

In  ah  action  for  damages  for  breach  of  contract  providing  that  the 
buyer  of  an  established  business  for  the  making  of  automobile  starters 
should  continue  to  advertise  the  starters  under  the  name  of  the  seller, 
or  pay  a  stipulated  sum,  heid,  that  the  covenant  for  advertising,  which 
must  be  deemed  single,  was  broken  by  the  buyer. 

2,  Damages  ^=»78(1) — ^Pbwaltt — Liquidatei)  Damagbs. 

Where  a  contract  for  the  sale  of  an  established  business  for  the  manu- 
facture of  automobUe  starters  required  the  seller  to  remain  out  of  such 
business  for  two  years,  but  also  provided  that  the  buyer  should  continue 
to  advertise  the  starters  under  the  name  of  the  seller  for  three  years, 
and  in  event  of  failure  should  pay  flOO,000,  held,  that  the  provision  for 
payment  was  one  in  the  nature  of  liquidated  damages,  and  was  not  in- 
valid as  a  penalty. 

Ward,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Samuel  W.  Rushmore  a^inst  the  Bosch  Magneto  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

The  plaintiff  below  sued  for  breach  of  contract  executed  on  the  20th  of  May, 
1914.  Prior  thereto  the  plaintiff  below  was  engaged  in  the  manufacture  and 
sale  of  automobile  dynamos,  engine  starters,  automobile  lamps,  projectors, 
locomotive  headlights,  and  other  goods  of  a  like  character,  under  the  trade- 
name of  the  Bushmore  Dynamo  Works,  with  a  factory  at  Plainfield,  N.  J.  He 
was  the  sole  owner  of  certain  foreign  and  United  States  letters  patent,  as 
well  as  the  real  estate  and  factory  buildings  equipped  with  machinery,  wnich 
he  used  In  conducting  his  business.  The  name  "Rushmore"  had  obtained  a 
reputation  in  the  trade  for  this  line  of  goods,  and  particularly  the  "Rushmore 
starter''  had  readied  fame  and  considerable  patronage.  The  defendant  below 
purchased  the  business  of  the  plaintiff  below  for  $750,000,  under  the  terms  of 
the  contract  sued  on  herein,  and  in  addition  the  real  estate,  factory,  and 
equipment,  and  the  pat^its  referred  to.  Under  the  contract  the  plaintiff  be- 
low was  not  to  engage  in  a  similar  line  of  bu&iness  for  a  period  of  two  years, 
and  the  defendant  below  covenanted  as  follows: 

"It  is  further  understood  and  agreed  by  and  between  the  parties  hereto  that 
the  party  of  the  second  part  [defendant  below]  shall  for  a  period  of  three 
years  beginning  May  20^  1914,  and  aiding  May  20,  1917,  describe  any  starter 
or  starters  manufactured  under  the  patents  hereby  agreed  to  be  sold  by  the 
party  of  the  first  part,  in  all  of  its  advertisements  and  printed  matter  and 
on  all  name  plates  or  in  any  of  the  manners  or  styles  of  advertising  as  the 
Kushmore  starter,  or  the  Bosch-Rushmore  starter,  or  System  Rushmore ; 
*  *  *  that  this  agreement  shall  for  said  period  of  three  years  above  speci- 
fied be  binding  on  the  successors  and  assigns  of  the  party  of  the  second  part 
herein*  and  the  party  of  the  second  part  hereby  further  covenants  that  in  any 
sale  or  license  of  the  patents  or  patent  rights  during  said  period  to  any  per- 
son, firm  or  corporation  It  will  require  and  bind  any  such  persons,  firm  or 
corporation  so  purchasing  or  acquiring  any  of  said  patents  or  patent  rights 
to  the  same  extent  as  it,  the  party  of  the  second  part,  has  agr^  to  in  this 
paragraph;  *  *  *  and  it  is  further  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  upon  the  expiration  of  said  three  year  period  the 
obligations  of  the  party  of  the  second  part  as  contained  in  this  paragraph 
shall  cease  and  determine.    •    ♦    ♦ 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Nttmbered  Digests  ft  Indexes 
265  F.— 30 
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"It  is  further  nnderstood  and  agreed  by  and  between  the  parties  hereto  that 
any  time  during  the  three  year  period  specified  In  the  last  paragraph  the 
party  of  the  second  part  shall  upon  payment  to  the  party  of  the  first  part  of 
the  sum  of  one  hundred  thousand  dollars  ($100,000)  be  freed  and  absolved 
from  the  further  performance  of  its  obligations  as  set  forth  In  said  paragraph 
last  above  contained,  and  the  party  of  the  first  i>art  will  upon  the  receipt  of 
the  said  sum  of  one  hundred  thousand  dollars  ($100,000)  fully  and  In  all  re- 
spects release  the  party  of  the  second  part  from  thei  further  performance  of 
its  said  obligations;  •  *  *  and  it  is  further  agreed  that  in  case  of 
breach  of  the  provisions  of  the  foregoing  paragraph  by  the  party  of  the 
second  part,  this  sum  of  one  hundred  thousand  dollars  ($100,000)  shall  be 
paid  to  the  party  of  the  first  part  as  liquidated  damages." 

After  the  sale  and  until  the  middle  of  July,  1914,  the  plaintiff  below 
managed  the  business  for  the  defendant  below,  continuing  the  advertisements 
at  its  eirpense.  Thereafter  the  defendant  below  published  advertisements  an- 
nouncing to  the  trade  the  purchase  of  the  business  of  the  plaintiff  below  and 
its  future  continuation,  and  thereafter  and  until  January  19,  1917,  advertised 
extensively.  The  defendant  below  was  engaged  in  a  line  of  business  similar 
to  that  of  the  plaintiff  below.  Out  of  906  advertisements  in  trade  papers  and 
other  publications,  only  14  contained  any  advertisement  mentioning  the 
imme  ■  "Rushmore,"  "Rushmore  starter,"  or  "System  Rushmore."  Of  these, 
alwut  64  specifically  referred  to  starters  and  of  these  14  comprised  advertise- 
ments of  starters  manufactured  pursuant  to  the  Rushmore  patents;  but  50 
advertisements  which  did  not  mention  the  name  "Rushmore"  have,  as  part  of 
the  advertising  matter,  photographs  of  the  "Rushmore"  starter.  Buslmiore*s 
name  is  not  in  any  way  used  in  the  advertisement,  and  It  would  appear  to 
the  ordinary  reader  that  it  was  a  starter  of  the  Bosch  make.  Under  a 
business  arrangement  with  the  manufacturers  of  the  Marmon  car,  the  starting 
system  is  advertised,  but  without  using  the  name  "Rushmore."  Of  the  14  ad- 
vt^rtisements  in  which  the  name  "Rushmore^'  is  used,  11  were  published  in 
1915,  2  in  1916,  and  none  in  1917. 

Both  litigants  move  for  the  direction  of  a  verdict,  and  the  District  Judge, 
holding  that  there  was  a  substantial  breach  of  the  contract  and  that  the  par- 
ties had  agreed  upon  $100,000  as  liquidated  damages,  gave  judgment  for  tno 
plaintiff  below  in  said  sum.    Defendant  below  appeals. 

William  G.  Fitzpatrick,  of  Detroit,  Mich.  (Abram  I.  Elkus,  of  New 
York  City,  of  counsel),  for  plaintiff  in  error. 

George  C.  Dean,  of  New  York  City  (Irving  M.  Obrieght,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD.  HOUGH,  and  MANTON,  Circuit  Judges. 

M ANTON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Under  the  contract,  the  defendant  below  obligated  itself  to  advertise 
for  three  years,  to  describe  any  starter  or  starters  manufactured  un- 
der the  patents  conveyed  in  all  of  its  advertisements  and  printed  mat- 
ter, and  on  all  name  plates  or  in  any  of  the  manners  or  styles  of  ad- 
vertising, as  the  **Rushmore  starter,"  or  the  "Bosch-Rushmore  start- 
er," or  "System  Rushmore."  It  bound  its  assignees  and  successors  to 
do  likewise,  and  the  parties  agreed  that,  in  lieu  of  such  advertisement, 
the  defendant  below  mig:ht  pay  $100,000  and  thus  be  freed  from  the 
obligation  so  to  do,  and  in  the  event  of  a  breach  of  this  obligation  to 
advertise  the  parties  agreed  upon  $100,000  as  liquidated  damages. 

A  reading  of  various  samples  of  th^  advertisements  and  printed 
matter  which  the  defendant  below  used  and  the  method  it  indulged  in, 
indicates  a  clear  desire  to  so  advertise  as  to  convey  to  the  mind  of 
the  average  reader,  and  to  the  trade,  that  the  ignition,  lighting,  and 
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Starting  of  the  motor  tar  could  best  be  served  by  products  of  the  de- 
fendant below,  and  while  there  is  an  actual  picture  displaying  the 
starter  of  the  plaintiff  below,  nowhere  is  credit  given,  as  required  by 
the  terms  of  the  contract,  to  Rushmore  for  the  starter,  but  in  rather 
precise  words  the  reader  is  led  to  believe  that  it  is  in  fact  the  Bosch 
starter. 

The  defendant  below  urges  that  the  clause  of  the  contract  providing 
for  $100,000  as  liquidated  damages  is,  in  fact,  a  provision  fixing  a 
penalty,  and  that,  if  it  be  treated  as  a  question  of  liquidated  damages, 
the  contract  was  substantially  performed  by  the  Bosch  Company,  and 
there  was  no  breach. 

We  agree  with  the  District  Judge  that  there  was  a  substantial  breach 
of  the  contract  to  advertise  the  Rushmore  starter.  It  is  plain  the 
parties  intended  to  permit  the  defendant  below  to  follow  one  of  two' 
courses :  First,  it  might,  if  it  saw  fit,  do  no  advertising  whatever  at 
a  price  of  $100,000  as  fixed  upon  by  the  parties,  and  the  plaintiff  be- 
low, upon  the  doctrine  of  alternative  obligations,  could  have  recovered 
that  sum  if  it  was  not  paid.  But  the  defendant  below  did,  in  fact, 
do  some  advertising  and  choose  to  pretend  to  carry  out  its  obligation 
of  the  contract  by  advertising,  and  thus  did  n^t  seek  to  avoid  or  cancel 
the  advertising  obligation  as  it  might  have  done.  It  is  clear  that  the 
contracting  parties  valued  the  advertising  as  worth  $100,000  to  Rush- 
more.  While .  the  defendant  below  could  eliminate  advertising  by 
paying  $100,000,  yet  if  it  started  to  do  so,  and  failed  of  substantial 
performance,  the  plaintiff  below  measured  his  loss  at  $100,000,  and 
the  defendant  below  agreed  that  this  would  be  his  damages. 

[2]  The  fixed  amount  of  $100,000  was  not  intended  as,  nor  was 
it,  a  penalty.  Many  of  the  authorities  determined  the  question  of  pen- 
alty as  distinguishable  from  liquidated  damages,  by  considering  the 
reasonableness  of  the  agreement,  and  attempted  to  ascertain  what  the 
liquidated  damages  bore  proportionately  to  the  loss  actually  suffered. 
Where  it  was  found  that  the  sum  named  is  not  disproportionate  to 
the  damages  that  might  result  from  a  breach,  the  stipulation  was  re- 
garded as  one  of  liquidated  damages ;  otherwise,  it  was  called  a  pen- 
alty. 

In  United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.  105,  27  Sup.  Ct. 
450,  51  L.  Ed.  731,  the  court  said: 

"There  has  In  alniost  innumerable  instances  been  a  question  as  to  the  meaning 
of  laoji^uage  used  in  that  part  of  a  contract  wMch  related  to  the  payment  of 
damages  for  its  nonfulfillment,  whether  the  provision  therein  made  was  one 
for  liquidated  damages,  or  whether  it  meant  a  penalty  simply,  the  damages  to 
be  proved  up  to  the  amount  of  the  penalty.  ♦  ♦  ♦  The  courts  at  one  time 
seemed  to  be  quite  strong  In  their  views,  and  would  scarcely  admit  that  there 
ever  was  a  valid  contract  providing  for  liquidated  damages.  Their  tendency 
was  to  construe  the  language  as  a  penalty,  so  that  nothing  but  the  actual  dam- 
ages sustained  by  the  party  aggrieved  could  be  recovered.  Subsequently  the 
courts  became  morelolerant  of  such  provisions,  and  have  now  become  strong- 
ly inclined  to  aUow  parties  to  make  their  own  contracts,  and  to  carry  out 
tbelr  intentions,  even  when  it  would  result  in  the  recovery  of  an  amount 
stated  as  Uquidated  damages,  upon  proof  of  the  violation  of  the  contract,  and 
without  proof  of  the  damages  actually  sustained.  •  •  •  The  question 
always  is:  What  did  the  parties  intend  by  the  language  used?  Wben  such 
intention  is  ascertained,  it  is  ordinarily  the  duty  of  the  court  to  carry  it  out." 


Digitized  by  LjOOQIC 


468  255  FEDERAL  BBPORTBB 

The  determination  of  the  question  depends  upon  the  meaning  and 
intent  of  the  parties,  as  gathered  from  a  full  view  of  the  provisions 
of  the  contract,  the  terms  used  to  express  the  intent,  and  the  peculiar 
circumstances  of  the  subject-matter  of  the  agreement.  The  true  ques- 
tion is:    What  was  the  contract?    13  Cyc.  90. 

In  Stone,  Sand  &  Gravel  Co.  v.  United  States,  234  U.  S.  270,  34 
Sup.  Ct.  865,  58  L.  Ed.  1308,  the  contract  provided  for  "a  forfeiture 
of  all  moneys  and  retained  percentages  due  or  to  become  due  in  case 
of  failure  to  perform  and  due  notice  thereof";  and  the  court  held 
this  to  be  liquidated  damages. 

In  Maryland,  etc.,  Co.  v.  United  States,  241  U.  S.  184,  36  Sup.  Ct 
545,  60  L.  Ed.  945,  a  provision  fixing  a  penalty  for  failure  to  complete 
on  time  of  $20  per  day  was  held  to  be  liquidated  damages. 
'    In  Wood  V.  Niagara  Falls  Paper  Co.,  121  Fed.  818,  58  C.  C.  A. 
256,  this  court,  through  Wallace,  J.,  said : 

"It  is  not  disputed  that,  in  view  of  the  subject-matter  and  nature  of  the 
agreement  and  the  difficulty  of  estimating  the  exact  damages  likely  to  be  sus- 
tained by  the  defendant  in  the  event  of  a  breach  by  the  plaintiffs,  it  was  com- 
petent for  the  parties  to  agree  upon  a  fixed  sum  as  liquidated  damages  for  a 
breach;  nor  is  it  disputed  that  by  the  contract  they  did  so  agree.  It  is 
urged,  however,  that  when  it  Is  made  to  appear  in  an  action  for  the  breach 
that  no  actual  damages  have  arisen,  notwithstanding  the  parties  have  agreed 
upon  stipulated  damages,  the  partjr  in  default  is  entitled  to  be  relieved.  Hiat 
proposition  is  not  sanctioned  by  the  weight  of  authority.  On  the  contrary, 
according  to  authority  which  is  controlling  upon  this  court,  the  law  Is  that 
the  naming  of  a  stipulated  sum  in  such  a  contract,  to  be  paid  for  t}ie  nonper- 
formance of  a  covenant,  is  conclusive  upon  the  parties  in  the  absence  of 
fraud  or  mutual  mistake,  and  evidence  aliunde  in  respect  to  the  damages  actu- 
ally arising  fromi  the  breach  cannot  be  received." 

It  is  apparent  here  the  intent,  as  expressed  in  the  contract  and  the 
stipulated  facts,  was  that  Rushmore  was  to  stay  out  of  the  starter  busi- 
ness for  two  years,  and  the  defendant  below  was  not  only  to  manu- 
facture and  market  his  former  product,  but  was  to  advertise  it  for  a 
period  of  three  years.  Plaintiff  below  valued  the  advertising,  which 
would  keep  his  name  before  the  public,  and  thus  render  it  easier  for 
him  to  enter  business  after  the  expiration  of  two  years,  at  $100,000. 
We  think  the  defendant  below  intended  the  same  thing.  The  contract 
of  advertising  consisted  of  one  covenant.  We  do  not  think  that  the 
covenant  of  advertising  can  be  said  to  be  separable.  It  consisted  of 
one  covenant,  which  has  been  breached  in  a  very  substantial  way, 
and  the  damages  agreed  upon  by  the  contracting  parties  must  flow 
therefrom. 

Judgment  affirmed. 

WARD,  Circuit  Judge  (dissenting).  The  relevant  language  of  the 
agreement  is  that  the  Bosch  Company  shall  "describe  any  starter  or 
starters  manufactured  under  the  patents  hereby  agreed  to  be  sold  by 
the  party  of  the  first  part  in  all  of  the  advertisements  and  printed  mat- 
ter and  on  all  the  name  plates  or  in  any  of  the  manners  or  styles  of 
advertising,  as  the  Rushmore  starter  or  the  Bosch-Rushmore  starter 
or  System  Rushmore."  This  provision  applies  naturally,  and  I  think 
obviously,  only  to  advertisements  of  the  Rushmore  starter.     I  can- 
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not  construe  it  as  requiring  the  Bosch  Company  to  advertise  the  Rush- 
more  starter  in  every  advertisement  it  published  of  any  of  its  various 
equipments.  I  think  the  Bosch  Ccxnpany  did  not  obHgate  itself  either 
to  sell  or  to  advertise  the  starter.  It  owned  it,  and  might  prefer  to 
suppress  it,  or  it  might  prefer  to  sell  it  without  advertising,  and  ad- 
vertise better  or  more  profitable  starters.  Unless  under  this  contract 
complainant  could  compel  the  Bosch  Company  to  advertise  and  sell 
his  starter  throughout  tihe  three  years,  he  cannot  complain  of  its  not 
advertising  it  in  the  932  advertisements  in  which  it  is  not  mentioned 
at  all,  because  the  company  in  those  advertisements  was  advertising 
its  own  Bosch  starter.  For  what  the  Marmon  Company  did  in  its 
catalogues  the  defendant  is,  as  Judge  Hand  found,  not  liable,  having 
merely  sold  the  equipment  to  that  company.  But  the  50  advertise- 
ments in  which  the  defendant  inserted  the  cut  of  the  Rushmore  starter, 
without  giving  any  credit  to  Rushmore,  are  plain  violations  of  the 
contract. 

Nor  can  I  regard  the  payment  of  $100,000  as  liquidated  damages.  It 
seems  incredible  to  me  diat  the  parties  could  have  intended  that  sum  to 
be  paid  in  case  of  one  or  of  a  few  violations  of  the  ccmtract  or  to  make 
no  distinction  between  a  violation  continued  for  three  years  and  a  viola- 
tion continued  for  one  week.  Cases  like  Wood  v.  Niagara  Falls  Pa- 
per Co.,  121  Fed.  818,  58  C.  C.  A.  256,  which  apportion  the  damages 
to  the  default,  as,  for  instance,  $50  a  day  for  each  day  of  delay,  are 
plainly  quite  different.  Furthermore,  it  is  incredible  to  me  that,  if 
Rushmore  was  entitled  to  have  his  starter  mentioned  in  all  the  de- 
fendant's advertisements  of  evefy  kind  and  shape,  he  made  no  com- 
plaint whatever  during  the  three  years  throughout  which  it  was  hard- 
ly ever  mentioned.  This  is  strong  evidence  that  he  understood  the 
contract  to  mean  that  he  was  to  have  credit  for  the  starter  only  in 
advertisements  in  which  it  was  mentioned. 

I  think  the  judgment  should  be  reversed. 


ROBERTS  V.  TENNESSEE  OOAIi,  IRON  &  R.  CO. 

(Oircoit  Ck>urt  of  Appeals,  Fifth  Circuit.     December  19,  1918.     Behearing 
Denied  February  27,  1919.) 

No.  3099. 

1.  Statutes  ^s>19>1 — Oonstbttotion — Statute  Reoulatino  Mining. 

Words  and  terms  used  in  a  mining  statute  are  intended  to  convey  the 
meaning  they  have  in  mining  parlance. 

2.  Master  and  Servant  «=»118(7) — ^Mining  Statutes — ''Escape  Wat." 

An  "escape  way/*  as  used  in  a  m'ining  statute,  means  a  passageway  lead- 
ing from  the  inside  to  the  outelde  of  the  mine. 

{Ed.  Nota — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Escape  Way.] 

8.  Master  and  Servant  ^=»li8(3) — ^Minino  Statutes — ^**Slopr." 

A  "slope,"  within  the  meaning  of  a  mining  statute,  is  a  level  or  in- 
clined way,  passage,  or  oi)eQing  used'for  the  same  purpose  as  a  shaft — 
citing  Words  and  Phrases. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  ana 
Second  Series,  Slope.]  * 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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4.  Negligence  ^=»141(8) — Tbiai*  ^=»296(4, 5) — ^In8TRUCtion8 — Oontribtjtoit 

Negligence. 

The  giving  of  an  Instruction  which  defined  contributory  negligence  as 
negligence  that  "helps  to  bring  about  the  injury"  lield  not  error;  but,  if 
60,  it  was  harmless,  in  view  of  other  Instructions  based  on  proximate 
cause. 

5.  Courts    ^=s>372(3) — Federal    CJourt — Foixowing    State    Decisions— In- 

structions. 

An  instruction  as  to  what  would  constitute  contributory  negligence 
under  the  circiunstances  shown  by  the  evidence  held  proper,  where  it  con- 
formed to  the  rule  established  by  decisions  in  the  state. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Alabama;   William  I.  Grubb,  Judge. 

Action  at  law  by  James  B.  Roberts,  administrator  of  the  estate  of 
Angus  McNeil,  deceased,  against  the  Tennessee  Coal,  Iron  &  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  A.  Denson,  of  Birmingham,  Ala.,  for  plaintiff  in  error. 
Augustus  Benners  and  James  Rice,  both  of  Birmingham,  Ala.,  for 
defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  was  an  action,  under  the  Alabama 
Employers'  Liability  Statute  (Code  1907,  §  3910),  hy  the  plaintiff  in 
error,  as  the  administrator  of  Angus  McNeil,  deceased,  to  recover 
damages  for  the  latter's  death,  which  was  attributed  to  the  alleged  neg- 
ligent failure  of  his  employer,  the  defendant  in  error,  to  provide  a 
reasonably  safe  place  for  the  performance  by  the  deceased  of  his  duties 
as  an  employe  engaged  in  operating  a  machine  for  cutting  or  excavating 
coal  in  a  mine  of  the  defendant  in  error,  in  that  the  latter  negligently 
suffered  its  plant  to  be  defective.  The  machine  was  operated  by  elec- 
tricity transmitted  from  a  trolley  wire  above  it ;  a  pole  with  a  non- 
conducting handle  being  used  for  connecting  or  disconnecting  the  ma- 
chine with  the  trolley  wire.  At  the  time  the  deceased  was  killed  he 
was  on  top  of  the  machine  mentioned,  which  had  been  moved  through 
a  cross-cut  leading  from  a  heading  in  the  mine  to  an  air  course  which 
ran  parallel  with  that  heading.  When  the  machine  was  near  to  a 
switch  at  the  connection  of  the  track  through  the  cross-cut  with  the 
track  in  the  air  course,  the  deceased  was  killed  as  a  result  of  his  head 
coming  in  contact  with  the  trolley  wire  above  it,  which  carried  250  volts, 
direct  current,  of  electricity.  A  reversal  of  the  judgment  in  favor 
of  the  defendant  in  error  is  sought  because  of  rulings  made  by  the 
court  in  admitting  and  excluding  evidence,  and  because  of  instructions 
given  by  the  court  to  the  jury. 

No  exception  was  reserved  to  some  of  the  rulings  on  evidence  which 
are  assigned  as  errors.  We  discover  no  reversible  error  in  any  sudi 
ruling  which  is  presented  for  review. 

An  exception  was  reserved  to  the  following  statement  made  by  the 
court  in  its  oral  charge  to  the  jury: 

^=s>For  oUier  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  A  lodexo 
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'*That  statutory  duty  had  no  application  to  this  case,  because  the  undis- 
puted evidence  shows  that  the  voltage  was  less  than  300,  and  this  place  where 
the  accident  occurred  was  neither  In  a  slope,  nor  In  a  manway,  nor  in  a 
shaft,  so  that  there  was  no  statutory  duty  resting  on  the  defendant  to  shield 
the  wire  that  plaintiff's  intestate  came  In  oantact  with,  and  tliat  caused  his 
death." 

• 

The  statute  referred  to  is  one  which  prescribes  the  following  regula- 
tions concerning  the  insulation,  maintenance,  and  operation  of  elec- 
trical apparatus  in  coal  mines  in  the  state  of  Alabama : 

"Conductors  in  shafts  and  slopes  used  as  traveling  ways  and  in  escape 
ways  shall  be  protected.    •    •    • 

*'A11  trolley  wires  carrying  a  voltage  of  between  300  volts  and  600  volts 
direct  current,  or  240  volts  and  480  volts  alternating  current,  must  be  properly 
shielded,  except  where  the  same  are  at  least  O^^  feet  above  top  of  rail." 
General  Acts  of  Alabama  1911,  pages  534,  535,  f  100,  rules  11  and  13. 

[1,2]  The  first-quoted  regulation  is  applicabie  only  to  conductors 
in  shafts  or  slopes  used  as  traveling  ways  and  in  escape  ways.  •  The 
last-quoted  regulation  is  not  applicable  to  a  trolley  wire  carrying  only 
a  direct  current  of  less  than  300  volts.  As  the  evidence  showed  that 
the  trolley  wire  in  question  carried  less  than  300  volts  direct  current, 
the  statute  was  not  applicable  to  the  facts  of  this  case,  unless  there  was 
evidence  tending  to  prove  that  the  place  where  the  deceased  was,  when 
he  came  to  his  death  as  a  result  of  a  part  of  his  body  coming  in  contact 
with  the  trolley  wire  above,  was  in  an  escape  way,  or  in  a  shaft  or 
sloi>e  used  as  a  traveling  way.  There  was  no  evidence  tending  to 
prove  that  that  place  was  in  an  "escape  way."  That  expression,  as 
it  is  used  in  the  statute,  describes  a  passageway  leading  from  the  in- 
side to  the  outside  of  a  mine,  through  which  miners  in  the  mine 
could  escape  to  the  outside.  Robinson  v.  Maryland  Coal  &  Coke  Co., 
196  Ala.  604,  72  South.  161.  We  do  not  understand  that  it  is  con- 
tended that  the  place  in  question  was  an  escape  way  within  the  meaning 
of  the  statute,  and  the  evidence  adduced  was  not  such  as  to  support 
such  a  contention. 

[3]  It  is  contended  that  the  place  was  a  "slope,"  within  the  mean- 
ing of  that  word  as  used  in  the  statute.  It  is  to  be  inferred  that  the 
use  of  that  word  in  such  a  statute  was  intended  to  convey  the  mean- 
ing it  has  in  mining  parlance.  As  ordinarily  used  in  such  a  connection, 
the  term  "slope"  means  an  inclined  way,  passage,  or  opening  used  for 
the  same  purpose  as  a  shaft.  7  Words  and  Phrases,  6532 ;  Century 
Dictionary,  "Slope."  Though  the  term  be  regarded  as  having  a  some- 
what broader  meaning,  and  as  embracing  a  main  haulage  passageway, 
whether  inclined  or  level,  there  was  no  evidence  tending  to  prove  that 
the  place  at  which  the  deceased  was  killed  was  a  "slope."  There  was 
no  evidence  in  conflict  with  the  testimony  of  one  of  the  witnesses  for 
the  plaintiff  in  error  to  the  effect  that  the  place  where  the  deceased 
was  killed  was  "no  part  of  either  the  slope  or  manway."  Another  of 
the  plaintiff  in  error's  witnesses  referred  to  the  heading  which  the  de- 
ceased and  the  machine  he  was  on  had  left  when  they  entered  the 
cross-cut  as  a  *'slope."  When  the  deceased  was  killed,  he  was  not  in 
the  place  so  referred  to.  He  was  then  entirely  out  of  that  place,  and 
was  approaching  the  jimction  of  the  track  through  the  cut-off  and 
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the  track  in  the  air  course.  There  was  no  evidence  tending  to  prove 
that  either  the  cut-off  or  the  air  course  could  be  regarded  as  a  part  of 
a  slope.  The  first-quoted  statutory  regulation  would  be  given  a  mean- 
ing which  its  language  does  not  express,  if  it  was  held  to  require  that 
electric  conductors  in  any  opening  or  compartment  of  a  coal  mine  used 
as  a  traveling  way  shall  be  protected.  Any  opening  from  which  coal 
is  mined,  sudi  a  machine  as  the  deceased  was  on  being  used/  may  be 
used  as  a  traveling  way  by  those  engaged  in  such  mining,  in  going  to 
or  from  their  work.  Manifestly  the  statutory  regulation  in  question 
was  not  intended  to  apply  to  all  such  places.  The  statutory  require- 
ment is  applicable  only  to  such  conductors  "in  shafts  and  slopes  used 
as  traveling  ways  and  in  escape  ways."  The  court  properly  ruled  that 
under  no  evidence  adduced  was  that  regulation  applicable. 

But  under  the  common  law,  and  regardless  of  that  statute,  it  was 
the  duty  of  the  defendant  in  error  to  exercise  reasonable  care  to  sec 
that  the  place  where  the  deceased  was  when  he  was  killed,  engaged  as 
an  employe  doing  work  assigned  to  him,  was  reasonably  safe.  On  the 
question  of  the  employer's  discharge  of  this  duty  the  evidence  adduced 
was  conflicting.  There  was  evidence  for  and  against  either  of  the 
conclusions  that  it  was  negligent  to  leave  the  trolley  wire  unshielded 
at  the  place  in  question,  or  in  permitting  it  to  be  as  low  as  it  was.  On 
the  other  hand,  there  was  evidence  for  and  against  the  conclusions 
that  the  deceased's  death  was  proximately  contributed  to  by  his  negli- 
gently being  on  the  machine,  or  by  his  negligently  failing  to  avoid 
contact  with  the  wire  above  him,  the  presence  and  location-  of  which 
were  previously  known  to  him.  The  questions  raised  by  this  con- 
flicting evidence  were  submitted  to  the  jury  under  instructions  which 
left  it  to  them  to  determine  whether  the  employer  did  or  did  not  per- 
form its  duty  of  seeing  to  the  safety  of  its  plant  at  the  place  where 
the  deceased  was  killed,  and  whether  the  latter  was  or  was  not  guilty 
of  contributory  negligence.  Exceptions  were  reserved  to  portions  of 
the  charge  given  by  the  court  in  submitting  those  questions  to  the  jury. 
Mention  will  be  made  of  such  of  those  rulings  as  seem  to  us  to  jus- 
tify any  comment. 

[4]  The  following  portion  of  the  court's  oral  charge  was  except- 
ed to: 

^'The  law  of  Alabama  is  that,  even  though  the  employer  be  at  fault  in  a 
wa^'  that  helps  to  cause  the  Injury,  yet  if  the  employ^  who  Is  injured  or 
killed  is  also  at  fault— his  conduct  is  neglig^it  in  a  way  that  also  helps  to 
bring  about  the  Injury — ^then  the  injured  employ^,  or  his  representative.  If 
killed,  has  no  right  of  action  against  his  employer." 

This  instruction  is  criticized  because  the  hypothesized  negligence  of 
the  deceased  which  would  stand  in  the  way  of  the  plaintiff's  recov«y 
was  described  as  helping  to  bring  about  the  injury,  instead  of  being 
described  as  proximately  contributing  to  the  injury.  It  cannot  be  sup- 
posed that  a  different  meaning  would  have  been  conveyed  to  the  jury, 
if  the  orthodox  expression  commonly  used  to  describe  the  negligence 
of  an  injured  person  having  the  effect  of  preventing  a  recovery  had 
been  employed.  If  the  court  had  said  that  what  was  relied  on  as  con- 
tributory negligence  must  have  proximately  contributed  to  the  injury. 


Digitized  by  LjOOQIC 


ROBEBT8  y.  TENNESSEE  COAL,  IBON  A  B.  CO.  473 

it  hardly  is  to  be  doubted  that  an  ordinary  jury  of  laymen  would  have 
been  aided  in  understanding  what  was  meant  if  the  court  had  added 
that  that  conduct  must  have  helped  to  bring  about  the  injury.  The 
language  used  made  it  plain  enough  that  the  negligence  of  the  de- 
ceased employe,  which  would  deprive  his  personal  representative  of  a 
right  of  action,  must  have  been  an  effective  cause  of  the  injury  in  like 
manner  that  the  alleged  fault  of  the  employer  must  have  been  a  cause 
of  the  injury,  for  the  latter  to  be  liable,  in  the  absence  of  contributory 
negligence  on  the  part  of  the  deceased.  If  the  quoted  instruction  is 
subject  to  any  criticism,  the  most  that  properly  can  be  said  against  it 
is  that  it  was  not  sufficiently  definite  and  specific  in  describing  what 
was  required  to  constitute  contributory  negligence.  Such  a  fault  jus- 
tifies an  explanatory  instruction,  which  no  doubt  would  have  been  given, 
if  it  had  been  asked.  The  giving  of  the  instruction  mentioned  was  not 
reversible  error.  From  the  court's  charge  as  a  whole  the  jury  could 
not  well  have  understood  that  the  plaintiff  was  deprived  of  the  right  to 
recover  by  conduct  of  the  deceased  relied  on  as  contributory  negli- 
gence, unless  his  death  was  attributable  in  part  to  that  conduct  as  a 
proximate  cause  of  it. 

[5]  The  plaintiff  excepted  to  the  giving  of  the  following  written 
charge  requested  by  the  defendant: 

"If  the  Jury  believe  from  the  erldence  that  the  plaintiff's  Intestate  knew  of 
the  location  of  the  wire  whidti  caused  his  death,  and  of  the  danger  there- 
from, and  If  the  jxay  believe  from  the  evidence  that  the  death  of  the  plaln- 
tilTs  Intestate  was  proximately  due  to  his  inattention,  indifference,  absent- 
mindedness,  or  forgetfulness  of  the  presence  and  danger  of  said  wire,  then 
their  verdict  must  be  for  defendant." 

This  charge  is  criticized  on  the  ground  that  the  deceased's  forgetful- 
ness of  the  presence  and  danger  of  the  wire  was  not  negligence,  unless 
a  reasonably  prudent  man,  under  the  attending  circumstances,  would 
have  been  likely  to  he  mindful  of  the  peril  from  the  wire.  The  action 
of  the  court  in  giving  the  charge  in  question  is  supported  by  often- 
repeated  decisions  of  the  Supreme  Court  of  Alabama  dealing  with 
similar  instructions  given  with  reference  to  states  of  fact  not  distin- 
guishable in  principle  from  the  one  disclosed  by  a  phase  of  the  evi- 
dence in  the  instant  case.  Louisville  &  Nashville  R.  Co.  v.  Hall,  87  Ala. 
708,  6  South.  277, 4  L.  R.  A.  710,  13  Am.  St.  Rep.  84;  Wood  v.  Rich- 
mond & 'Danville  R.  Co.,  100  Ala.  660,  13  South.  552;  Sloss  I.  &  S.  Co. 
v.  Knowles,  129  Ala.  410,  30  South.  584;  Alteriac  v.  West  Pratt  Coal 
Co.,  161  Ala.  435,  49  South.  867;  ^ilby  Co.  v.  Jackson,  175  Ala.  125, 
57  South.  691 ;  Dorough  v.  Alabama  Power  Co.  (Ala.)  76  South.  963. 
The  decisions  referred  to  are  to  be  regarded  as  evidencing  the  existence 
of  an  established  rule  of  conduct  in  that  state.  It  is  the  law  of  that 
state  which  this  court  is  called  on  to  administer  in  the  instant  case.  It 
may  be  assumed  or  conceded  that  the  criticism  of  the  correctness  of  the 
instruction  would  merit  consideration  if  the  question  were  presented  to 
us  without  previously  having  been  passed  on  by  the  Supreme"  Court  of 
Alabama  in  decisions  repeated  and  reiterated  for  many  years.  In  view 
of  the  settled  course  of  decisions  of  the  highest  court  of  that  state,  it 
does  not  seem  to  us  that  the  question  presented  is  an  open  one.    One's 
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conduct  in  Alabama  must  he  treated  in  this  court  as  amounting  to  con- 
trihutory  negligence,  if  the  settled  law  of  that  state  requires  that  it  be 
so  treated. 

The  issues  of  fact  in  the  case  were  submitted  to  the  jury  under  ap- 
propriate instructions.  A  careful  examination  of  the  record  has  not 
led  to  the  discovery  of  any  error  calling  for  a  reversal  of  the  judgment 

Affirmed 


GRUHEK  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  SecoDd  Circuit.    December  11,  1918.) 

No.  22. 

L  OoNSPiBAOT  «=»43(6) — Violation  of  Selective  Service  Law — ^Indictitent. 

Indictment  charging  that  defendant  conspired  with  officials  of  a  draft 

board  to  violate  the  provisions  of  Selective  Service  Act,  §  6  (Ownp.  St. 

1918,^§  2044f),  charged  the  oommission  of  an  offense  against  the  United 

States. 

2.  CoNSPiKACT  <&=>43(5) — SELEcnvB  Service  Law — ^Indictment — Overt  Act. 

It  was  not  necessary  that  an  indictment  for  conspiring  to  violate  Selec- 
tive Service  Act,  §  6  (Oomp.  St  1918,  §  20i4f),  allege  in  what  manner 
the  overt  act  would  tend  to  effect  the  object  of  the  conspiracy. 

3.  Conspiracy  ^=5>43(5) — Selective  Service  Law — ^Indictment— Ovebt  Act. 

Indictment  for  having  conspired  with  draft  board  officials  to  violate 
Selective  Service  Act,  §  6  (Oomp.  St  1918,  i  2(V44f),  held  to  set  forth  facts 
sufficient  to  constitute  an  overt  act  on  defendant's  part  to  effect  the  ob- 
ject of  the  conspiracy. 

4.  Criminal  Law  <®=>1054(1) — ^Appeal — Failure  to  Except — Excuse. 

Where  defendant's  counsel  took  no  exception  to  court's  failure  to  in- 
struct witness  to  answer  question,  he  having  given  untenable  reason,  for 
not  answering  that  it  might  tend  to  incriminate  or  degrade  hlra,  counsel 
cannot  excuse  his  omission  by  saying  in  Circuit  Court  of  Appeals  that 
exception  would  only  have  shown  discourtesy. 

5.  CanciNAL  Law  ^=:»1048 — ^Appeal — ^Absence  op  Exception. 

In  a  federal  court,  no  error  can  be  corrected  as  a  rule  unless  an  ex- 
ception has  been  taken. 

6.  Criminal  Law  ^=»656(2) — Duty  op  Court — ^Assistance  or  Direction  of 

Witness. 

It  is  always  tlie  duty  of  a  trial  court  to  assist  or  direct  a  witness  who 
is  stumbling  over  a  technical  point,  and  it  cannot  be  error  to  ask  a  wit- 
ness who  declines  to  answer,  without  his  counsel  being  present,  whether 
he  means  to  claim  his  privilege. 

7.  Criminal  Law  ^=»448(12) — Evidence — Conclusion  or  Witness — Conspir- 

acy. 

In  prosecution  for  having  conspired  to  violate  Selective  Service  Act,  {  6 
(Comp.  St.  1918,  §  2044f).  objection  to  question  to  witness  whether  a  man 
who  at  that  time  had  not  been  a  witness  had  or  had  not  stated  a  legal 
result,  that  is,  the  conspiracy,  in  respect  of  defendant,  was  pr(^>eriy 
sustained. 

a  Criminal  Law  <&=»419,  420(11) — Evidence— Hearsay. 

In  prosecution  for  having  conspired  to  violate  Selective  Service  Act,  | 
6  (COmp.  St  1918,  §  20441),  a  question  as  to  what  a  third  person  told  the 
witness  during  a  conversation  regarding  the  conspiracy  was  calculated  to 
elicit  hearsay  testimony. 

^=9For  otber  cases  see  same  topic  &  KEIY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexed 
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9.  GnnnirAi.  lAw  ^=»104S — ^AfpxaIj— Gorrbctton  of  Bbbos— -Assbnoe  or  Bz- 

CEPTION. 

While  Circuit  Ck>iirt  of  Appeals  may  notice  a  plain  error,  where  no  ex- 
ception has  been  taken,  and  the  error  has  been  specified  in  the  assign- 
ment of  errors,  the  right  so  to  do.  will  not  be  exercised  unless  it  is  evi- 
dent that  very  serious  injustice  will  result,  whether  the  case  Is  criminal 
or  civil. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Kalman  Gruher  was  convicted  of  having  conspired  to  violate  the 
provisions  of  the  Selective  Service  Law,  and  he  brings  error.  Af- 
firmed. 

The  plaintiff  in  error,  who  was  the  defendant  below,  and  who  Is  herein- 
after referred  to  as  the  "defendant,"  has  been  convicted  under  an  Indictment 
which  charged  him  with  having  conspired  to  violate  the  provisions  of  section 
6  of  the  Act  of  Congress  of  May  1S»  1917,  c:  15s  40  Stat.  80  (Ckonp.  S^.  1918, 
§  2014f),  entitled  "An  act  to  authorize  the  President  to  increase  temporarily 
the  military  establishment  of  the  United  States,"  known  as  the  Selective  Serv- 
ice Law.    The  material  provision  of  the  section  may  be  found  in  the  margin. i 

The  indictment  charged  the  defendant  T>^uis  J.  Chetey  and  Samuel  J.  R. 
Bemfeld  with  having  conspired  among  themselves  to  violate  the  provisions 
of  the  act  It  appears  that  Oherey.  was  chairman  of  local  board  for  division 
99  of  the  dty  of  New  York,  .and  Bemfeld  was  a  member  of  the  same  board 
and  one  of  the  medical  examiners  of  that  board.  It  was  the  duty  of  Cherey 
and  Bemfeld  to  carry  into  effect  the  provisions  of  the  act,  and  in  the  course 
of  their  ofiidal  duties  they  were  called  upon  to  pass  upon  the  qualifications 
and  fitness  of  persons  who  were  called  by  the  board  for  physical  examination 
and  to  determine  the  fitness  of  the  persons  so  called  for  service  in  the  Army 
of  the  United  Statea  The  theory  of  the  indictment  was  that  in  return  for 
money  Cherey  and  Bemfeld  were  to  aid  the  defendant  by  making  certain  false 
and  incorrect  physical  examinations  and  false  statements  and  certificates  as 
to  the  fitness  and  liability  of  persons  examined  for  service  under  the  act 

The  indictment  concluded  as  stated  in  the  margin.  2 

1  "Any  person  charged  as  herein  provided  with  the  duty  of  carrying  into 
effect  any  of  the  provisions  of  this  act  or  the  regulations  made  or  directions 
given  thereunder  who  shall  fail  or  neglect  to  perform  such  duty;  and  any 
person  charged  with  such  duty  or  having  and  exercising  any  authority  unaer 
said  act,  regulations,  or  directions,  who  shall  knowingly  make  or  be  a  party 
to  the  making  of  any  false  or  incorrect  registration,  physical  examination, 
exemption,  enlistment,  enrollment  or  muster ;  and  any  person  who  shall  make 
or  be  a  paxtj-  to  the  making  of  any  false  statement  or  certificate  as  to  the  fit- 
ness or  liability  of  himself  or  any  other  person  for  service  under  the  pro- 
visions of  this  act,  or  regulations  made  by  the  President  thereunder,  or  other- 
wise evades  or  aids  another  to  evade  the  requirements  of  this  act  or  of  said 
regulations,  or  who,  in  any  manner,  shall  fall  or  neglect  fully  to  perform  any 
duty  required  of  him  in  the  execution  of  this  act,  shall,  if  not  subject  to 
military  law,  be  guilty  of  a  misdemeanor,  and  upon  conviction  In  the  Dis- 
trict Court  of  the  United  States  having  Jurisdiction  thei-eot.be  punished  by 
imprisonment  for  not  more  than  one  year,  or,  if  subject  to  military  law,  shall 
be  tried  by  court-martial  and  suffer  such,  punishment  as  a  court-martial  may 
direct" 

2  "And  in  pursuance  of  and  to  effect  the  object  of  the  said  conspiracy,  the 
said  defendant  Kalman  Gruher,  on  the  8th  day  of  August  1917,  did  call  upon 
the  said  defendant  Samuel  J.  It  Bemfeld,  at  273  Rivington  street  the  city 
and  county  of  New  York,  in  the  Southern  district  of  New  York. 

"And  further  to  effect  the  object  of  the  said  conspiracy,  the  said  defendants 
Louis  J.  Cherey  and  Samuel  J.  R.  Bernfeld,  on  the  8th  day  of  August,  1917, 
did  have  a  conversation  with  certain  persons  at  No.  273  Rivington  street, 
borou^  of  Manhattan,  dty  of  New  York,  Southern  district  of  New  York. 

**And  further  to  effect  the  object  of  the  said  conspiracy,  the  said  defendants 
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At  the  trial  defendant  moved  to  dismiss  the  indictment  npon  the  grovind 
that  there  were  no  facts  constituting  an  orert  act  upon  the  part  of  tiie  de- 
fendant to  carry  ont  the  consqpiracy  alleged  in  the  Indictment  The  motion  to 
dismiss  was  denied  and  the  trial  proceeded.  It  is  claimed  Uiat  at  the  trial 
the  court  committed  certain  errors,  but  especially  erred  in  failing  to  direct  a 
verdict  of  acquittal  upon  the  ground  that  the  facts  proven  did  not  establish 
the  crime  alleged  in  the  indictment 

The  jury  returned  a.  verdict  of  guilty,  and  the  defendant  was  sentenced  to 
the  United  States  penitentiary  at  Atlanta  for  two  years.  The  Criminal  Code 
(Act  March  4,  1909,  c.  321,  Z5  Stat  1096  [Gomp.  St  §  10201]),  |  37,  provides 
that  if  two  or  more  persons  conspire  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States,  and  one  or  more  of  sudx  parties 
do  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the  parties  to  such 
conspiracy  shall  be  fined  not  more  than  ten  thousand  dollars,  or  imprlscmed 
not  more  than  two  years,  or  both. 

Isidor  E.  Schlesinger,  of  New  York  City,  ior  plaintiff  in  error. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Ralph  W.  Home, 
Asst  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  the  United 
States. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  statmg  the  facts  as  above).  There 
was  no  error  committed  in  denying  the  motion  to  dismiss  the  in- 
dictment. 

[1]  The  indictment  specifically  charges  the  defendant  with  an  of- 
fense against  the  United  States.  It  declares  that  defendant,  Cherey, 
and  Bemfeld  willfully,  knowingly,  and  feloniously  conspired  together 
and  agreed  among  themselves  to  violate  section  6  of  the  Draft  Act. 
By  the  express  terms  of  the  Draft  Act  it  is  made  a  misdemeanor  for 
any  person  charged  with  the  duty  of  carrying  into  effect  any  of  the 
provisions  of  the  act,  to  make  any  false  or  incorrect  registration, 
physical  examination,  exemption,  etc.,  or  to  fail  fully  to  perform  any 
duty  required  of  him  in  the  execution  of  the  act  Cherey  and  Bem- 
feld were  members  of  a  board  charged  with  the  administration  of  that 
act.  And  an  indictment  which  charges  that  defendant  conspired  with 
these  officials  to  violate  the  provisions  of  the  act  charged  him  with 
the  commission  of  an  offense  against  the  United  States. 

[,2^  3]  The  indictment  also  sets  forth  facts  sufficient  to  constitute 
an  overt  act  upon  the  part  of  the  defendant  to  efl^t  the  object  of 
the  conspiracy. 

At  common  law  no  overt  act  is  necessary  to  constitute  the  offense. 
But  under  the  Criminal  Code  of  the  United  States  some  overt  act 
in  pursuance  of  the  conspiracy  is  a  necessary  element  of  the  offense. 
United  States  v.  Rabinowich,  238  U.  S.  78,  35  Sup.  Ct  682,  59  L. 
Ed.  1211. 

The  indictment  not  only  alleges  one  but  three  overt  acts  "in  pur- 
suance and  to  effect  the  object  of  the  conspiracy.'*    It  declares: 

Louis  J.  Cherey  and  Samuel  J.  R  Bemfeld  did  demand  from  Abraham  lieidi- 
er,  $300  in  the  dty  of  New  York,  Southern  district  of  New  York ;  against  the 
peace  of  the  United  States  and  their  dignity  and  contrary  to  the  form  of  the 
statute  of  the  United  States  in  such  case  made  and  provided.  (Sea  37  U.  S. 
C.  O" 
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1.  That  on  August  8th  defendant  called  upon  Bernfeld,  one  of  his 
coconspirators,  at  a  certain  specified  place  in  the  city  of  New  York. 

2.  That  on  the  date  named  his  coconspirators,  naming  them,  fur- 
ther to  effect  the  object  of  the  conspiracy,  had  a  conversation  with 
certain  persons  at  a  certain  specified  place  likewise  in  the  city  of 
New  York. 

3.  That  further  to  effect  the  object  of  the  conspiracy  his  cocon- 
spirators demanded  of  Abraham  Leicher  $300  in  the  city  of  New 
York. 

It  is  true  that  in  itself  there  was  nothing  unlawful  in  the  act  of 
the  defendant  in  calling  on  Bemfeld.  But  there  is  no  rule  of  law 
which  requires  an  overt  act  to  be  an  unlawful  act  It  may  be  in  it- 
self a  perfectly  lawful  act  which  becomes  unlawful  only  when  it  is 
committed  **in  pursuance  of  and  to  effect  the  object"  of  the  con- 
spiracy. It  was  not  necessary  to  allege  in  what  manner  the  overt 
act  would  tend  to  effect  the  object  of  the  conspiracy.  Houston  v. 
United  States,  217  Fed.  853,  133  C.  C.  A.  562;  United  States  v. 
Wupperman  (D.  C.)  215  Fed.  135;  United  States  v.  Shevlin  (D.  C.) 
212  Fed. '343.  And  if  the  allegation  that  Cher^  and  Bernfeld,  fur- 
ther to  effect  the  object  of  the  conspiracy,  did  demand  from  Leicher 
$300  is  not  a  sufficient  allegation  of  an  overt  act,  then  we  confess 
our  inability  to  understand  in  what  the  insufficiency  consists. 

The  indictment  was  in  all  respects  sufficient,  and  it  fully  informed 
the  defendant  of  the  offense  with  which  he  was  charged,  and  no  great- 
er definition  of  the  crime  was  needed. 

[4-8]  It  appears  that  while  Cherey  was  on  the  stand  he  was  asked 
whether  he  had  any  talk  with  the  defendant  about  receiving  any  bribe 
or  becoming  a  party  to  receiving  any  money  to  aid  others  to  evade 
the  draft.  He  declined  to  answer  without  his  counsel  being  present. 
Thereupon  the  court  said:  "You  mean  on  the  ground  it  may  tend 
to  incriminate  or  degrade  y6u?"  To  which  he  answered,  "Yes." 
It  is  alleged  that,  as  the  witness  in  refusing  to  answer  had  given  an 
untenable  reason,  it  was  the  duty  of  the  court  to  have  instnjcted  the 
witness  to  answer  the  question;  and  that  the  court  suggested  a  sub- 
stitute reason  which  was  equally  untenable  as  his  answer  could  not 
incriminate  or  degrade,  he  having  already  pleaded  guilty  to  the  charge. 
If  the  court  committed  error,  counsel  for  defendant  shared  in  it, 
for  he  took  no  exception.  He  seeks  to  excuse  his  omission  by  say- 
ing in  this  court  that  an  exception  under  the  circumstances  would 
only  have  shown  discourtesy.  It  is  never  a  discourtesy  to  take  an 
exception  to  a  ruling.  And  in  a  federal  court  no  error  can  be  cor- 
rected as  a  rule  unless  an  exception  has  been  taken.  We  take,  how- 
ever, this  occasion  to  say  that  in  our  opinion  it  is  always  the  duty 
of  a  trial  court  to  assist  or  direct  a  witness  who  is  stumbling  over  a 
technical  point.  It  cannot  be  error  to  ask  a  witness  who  declines  to 
answer  without  his  counsel  being  present  whether  he  means  to  claim 
his  privilege. 

[7,  8]  It  also  appears  that  one  of  the  Assistant  United  States  At- 
torneys was  called  as.  a  witness  on  behalf  of  the  defendant.  He  was 
asked:  "Did  you  have  a  conversation  with  Mr.  Cherey  on  Saturday 
last  in  your  office?"    He  replied:    "Yes,  sir."    Then  he  was  asked: 
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"And  Cherey  confessed  to  having  entered  into  a  conspiracy  with  Dr. 
Bemfeld?"  This  was  objected  to.  But  the  court  said:  "Let  him  an- 
swer." Thereupon  the  witness  said:  "I  refuse  to  answer  that 
question.'*  Then  he  was  asked:  "Did  he  at  that  time  tdl  you  that 
Mr.  Gruher  in  this  case  had  no  connection  with  the  conspiracy  be- 
tween Dr.  Bernfeld  and  Cherey?"  This  was  also  objected  to  and  the 
objection  was  sustained.  Counsel  for  defendant  again  took  no  ex- 
ception and  is  therefore  not  entitled  to  allege  the  error  if  error  there 
be.  We  may,  however,  point  out  that  the  question  asked  was  wheth- 
er a  man  who  at  that  time  had  not  been  a  witness  in  the  case  had  or 
had  not  stated  a  legal  result  in  respect  of  the  defendant,  for  conspir- 
acy is  a  legal  result.  And  it  may  be  added  that  the  matter  was  in 
violation  of  the  hearsay  rule. 

[9]  Whatever  the  practice  in  the  state  courts  may  be,  the  rule  in 
the  federal  courts  is  established  as  already  intimated  that  the  Cir- 
cuit Courts  of  Appeals  will  not  notice  errors  in  the  admission  or 
exclusion  of  testimony  unless  an  exception  was  taken  in  the  court 
below.  While  the  court  may  notice  a  plain  error  when  no  exception 
has  been  taken  and  the  error  has  been  specified  in  the  assignment  of 
errors,  the  right  to  do  so  will  not  be  exercised  unless  it  is  evident  that 
very  serious  injustice  will  result.  The  right  is  not  lightly  to  be  in- 
voked, in  either  a  criminal  or  a  civil  case.  In  the  case  now  before 
the  court,  we  do  not  feel  called  upon  to  send  this  case  back  for  a  new 
trial  on  any  such  ground,  although  counsel  ask  us  to  do  it  to  prevent 
"a  shocking  injustice,"  We  are  unable  to  see  that  any  shocking  in- 
justice is  being  committed.  The  testimony  affords  ample  proof  of 
the  conspiracy  and  of  defendant's  guilt. 

Judgment  affirmed. 


In  re  HAVENS. 

Petition  of  EXCHANGE  NAT.  BANK. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  191S.) 

Nos.  76,  95. 

1.  BANKEtJPTCT  «=>84 — ^IlfVOLTJNTABT  PROCEEDINGS — AMENDMENT  OF  PETITION. 

That  the  allegations  of  an  involuntary  petition  are  insufficient,  as  vague 
and  general,  does  not  deprive  the  court  of  jurisdiction,  and  It  may  proper- 
ly permit  amendment. 

2.  Bankruptcy  ^=»84 — ^Amendment  op  Petition — ^Aij:j:ging  New   Acts  or 

Bankruptcy. 

An  act  of  bankruptcy,  committed  and  complete  more  than  four  months 
prior  to  amendment  of  an  Involuntary  petition,  cannot  be  charged  for  the 
first  time  In  the  amendment ;  but  where  such  act  consists  of  concealment 
of  i)roperty,  which  has  continued,  the  four  months  period  will  not  begin 
to  run  until  discovery  by  petitioning  creditors. 

3.  Bankruptcy  <g=9234 — ^Examination  of  Bankr.upt — Privilege. 

An  alleged  bankrupt,  although  he  has  removed  from  the  district  where 
Involuntary  proceedings  are  pending  against  him,  when  in  the  district  in 
attendance  on  such  proceedings  is  subject  to  all  lawful  orders  of  the 
court  therein,  including  an  order  to  appear  for  examination,  under 
Bankruptcy  Act,  §  21a  (Comp.  St.  §  9(305). 

^saFor  other  cases  see  same  topic  A  KEY*NUMU£R  In  aU  Key-Numbered  Dlseets  A  Indexes 
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4.  CorBTs  ^=>1 — ••JtJBiBDicnow.'* 

"JurisdlctloiQ*'  is  the  power  to  hear  and  determine  a  cause. 
[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jurisdiction.] 

Petitions  to  Revise  and  Appeals  from  Orders  of  the  District  Court 
of  the  United  States  for  the  Western  District  of  New  York. 

In  the  matter  of  James  H.  Havens,  alleged  bankrupt.  On  petitions 
by  bankrupt  and  by  the  Exchange  National  Bank  to  revise  orders  of 
the  District  Court.  Affirmed  on  bankrupt's  petition,  and  reversed  on 
bank's  petition. 

On  or  about  NoTember  6,  1917,  the  Excliange  National  Bank  filed  a  peti- 
tion in  InTolnntary  bankruptcy  against  Havens  as  a  person  having  less  than 
12  creditors  and  having  tor  the  greater  portion  of  the  six  months  preceding 
said  filing  refdded  and  had  his  principal  place  of  business  at  Olean,  N.  Y., 
within  said  Western  district.  The  single  act  of  bankruptcy  alleged  was  that, 
being  insolvent.  Havens  "on  or  about  October  3, 1917/'  did  "transfer  and  con- 
vey and  cause  to  be  placed  upon  the  records  of  the  derk  of  Cattaraugus 
county  deeds  transferring  and  conveying  a  large  part  of  his  property  with  the 
intent  to  hinder,  delay,  and  defraud  his  creditors." 

On  or  about  November  23d  Havens  answered  this  petition^  admitting  ju- 
risdictlcm  in  respect  of  resid^ice  and  place  of  business,  and  also  the  fact  of 
transfer  as  alleged,  but  setting  forth  that  said  transfers  were  to  his  wife, 
were  for  a  good  and  valuable  consideration,  were  not  made  with  intent  to 
hinder,  etc.,  and  that  he  was  not  at  the  time  of  said  transfer  Insolvent,  and 
of  the  issue  thus  tendered  he  demanded  a  jury  trlaL  On  or  about  April  9, 
1918,  the  issue  thus  framed  came  on  for  trial,  and'  thereupon  Havens  moved 
to  dismiss  the  petition  because  it  did  *'not  set  forth  sufficient  facts  to  give 
the  court  jurisdiction  to  enter  an  adjudication  if^  bankruptcy"  against  him. 

The  District  Judge  held  the  petition  InsufBclent,  but  allowed  the  petitioner 
to  file  an  amended  petition.  Such  petition  was  iDed  on  or  about  April  20 — a 
delay  complained  of  at  thft  time,  but  not  now  materiaL  This  amended  peti- 
tion set  forth  in  great  detail  the  transfer  by  deeds  recorded  October  3,  1917, 
of  what  is  alleged  to  be  substantially  Havens*  entire  estate.  In  respect  of 
this  transaction  the  amended  petition  is  but  an  amplification  of  the  original 
one. 

But  in  the  amended  petition  for  the  first  time,  and  therefore  on  or  about 
April  20,  1918,  the  Exchange  Bank  alleged  as  an  act  of  bankruptcy  that 
Havens,  being  insolvent,  on  May  12,  1917,  procured  a  loan  of  money  secured 
by  mortgage  on  certain  real  estate  which  he  then  owned,  and,  having  by  means 
of  such  mortgage  obtained  the  sum  of  $30,000,  the  proceeds  thereof,  he  did 
"within  four  months  next  preceding  the  date  of  the  filing  of  the  original  pe- 
tition ♦  ♦  ♦  take,  carry  away,  conceal  and  secrete"  the  said  $30,000 
l^om  his  creditors — ^has  '*placed  the  same  beyond  the  Jurisdiction  of  the 
court,  •  ♦  •  has  continued  to  conceal  and  secrete  [the  same]  ever  since, 
and  presently  conceals  and  secretes"  it  Thereupon  Havens  moved  to  dismiss 
the  amended  petition  as  not  setting  forth  suflident  facts,  to  g^ive  the  court  Ju- 
risdictlon«  and  more  particularly  because  the  acts  of  bankruptcy  therein  al- 
leged were  all  committed  more  than  four  months  prior  to  the  date  of  filing 
said  amended  petition.  On  the  hearing  of  this  motion  an  order  was  entered 
(1)  denying  the  motion  to  dismiss,  but  (2)  striking  out  the  allegations  in 
respect  of  the  concealment  of  $30,000  hereinabove  set  fort^L 

Thereupon  Havens  took  a  petition  to  revise  this  order,  alleging  as  error 
that  the  amended  petition  had  not  been  wholly  dismissed,  and  the  Exchange 
National  Bank  also  took  similar  proceeding,  alleging  as  error  that  the  alle- 
gations regarding  the  $30,000  mortgage  transaction  had  been  stricken  out. 
(Tbe  record  on  these  two  petitions  is  docket  No.  75,  October  term,  1918.) 

When  the  issue  framed  on  -the  original  petition  was  set  for  trial.  Havens  at- 
tended in  Buffalo,  presumably  in  order  to  testify.  No  trial  took  plbce,  because 
bis   motion  to  dismiss  prevailed,   in  the  sense  that  an   amended  petition 

'  ^=:9For  Other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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was  required  by  the  court    Accordingly  he  repaired  to  a  railway  statton  in 

Buffalo  and  was  in  the  act  (as  his  attorney  deposes)  of  procuring  '*tranq;K>r- 

tation  and  Pullman  accommodation  trom  Buffalo  to  Joplin,  Mo. "  when  he  was 

served  with  an  order  requiring  him  co  submit  to  an  examination  pursuant  to 

section  21a  of  the  Bankruptcy  Act  (Act  July  1, 1898,  c  541,  30  Stat.  551  [Ckymp. 

St  §  9605])  before  a  referee  in  bankruptcy  in  Buffalo  at  a  date  aK>areQtly  48 

hours  or  thereabouts  subsequent  to  the  time  of  service^ 

Apparently  Havens  never  appeared  before  the  referee,  nor  in  any  way 

,  obeyed  the  order  of  the  District  Judge,  but  subsequent  to  the  time  what  he 

should  have  appeared  moved  to  vacate  the  order  for  examination  on  the 

j  ground  that  he,  being  a  resid^it  of  Missouri,  had  voluntarily  come  within 

I  the  Western  district  of  New  York  in  order  to  attend  the  trial  of  the  petition 

I  against  him,  and  that  before  he  could  return  to  his  Missouri  home  he  had  been 

served  with  the  order  aforesaid. 
^  This  motion  was  heard  upon  affidavits  lE&owing  that  Havens  <daimed  citizen* 

'  ship  and  residence  in  Missouri  since  some  date  in  October,  1917;  he  did  not 

specify  any  place  within  that  state  of  which  he  became  a  resident  after  leav- 
ing Olean  a  few  days  before  petition  filed,  but  did  make  oath  that  his  "prin- 
cipal places  of  business''  had  been  for  about  a  year  at  "Springfield,  Mansfield, 
and  Joplin  in  said  state."  On  behalf  of  the  petitioner  It  was  shown  that  dili- 
gent inquiry  at  all  of  these  places  had  failed  to  discover  Havens  or  his 
actual  whereabouts,  except  that  "his  mail  should  be  forwarded  to  Williams- 
port,  Pa.,  in  care  of  the  attorney  who  an>ear8  for  him  on  this  appeal. 

Upon  this  showing  Che  District  Court  entered  an  order  whereby  the  "service 
of  the  order  [for  examination]  be  and  the  same  is  hereby  set  aside  and  held 
for  naught,  upon  the  ground  that  the  alleged  bankrupt  was  at  the  time  of  said 
service  a  resident  of  the  state  of  Missouri  temporarily  within  the  territorial 
jurisdiction  of  this  court  \n  order  to  attend  the  trial  of  the  Issues  in  this  pro- 
ceeding, and  for  that  reason  privileged  from  the  service  of  the  order  afore- 
mentioned." Thereupon  the  Exchange  National  Bank  took  the  third  petition 
to  revise,  which  is  No.  95  on  our  docket  for  the  present  term. 

Gibbons  &  Pottle,  of  Buffalo,  N.  Y.  (M.  C. Jlhone,  of  Williamsport, 
Pa.,  of  counsel),  for  Havens. 

Hastings  &  Jewell,  of  Glean,  N.  Y.  (Edward  W.  Hatch  and  Henry 
A.  Rubino,  both  of  New  York  City,  of  counsel),  for  Exchange  Nat 
Bank. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  petition  of  Havens  asserts  in  substance  that  the  District  Court  was 
without  jurisdiction  to  do  anything  but  dismiss  the  original  petition, 
and  therefore  erred  in  allowing  any  amendment. 

[4]  Jurisdiction  is  no  more  (for  present  purposes)  than  .the  power 
to  hear  and  determine  a  cause.  Byers  v.  McAuley,  149  U.  S.  628,  13 
Sup.  Ct.  906,  37  L.  Ed.  867.  Not  only  did  the  District  Court  possess 
jurisdiction  in  this  fundamental  sense,  but  it  was  the  only  court  that 
could  originally  hear  and  adjudicate  on  the  matters  presented  or 
sought  to  be  presented  by  the  petition  as  first  framed. 

!^ing  thus  rightfully  possessed  of  the  cause,  the  court  also  enjoyed 
that  power  of  amendment  which  is  incidental  to  all  judicial  adminis- 
tration and  vital  to  the  ends  of  justice.  Bank  v.  Sherman,  101  U.  S. 
406,  25  L.  Ed.  866.  We  are  not  permitted  by  this  petition  to  inquire 
into  the  sufficiency  of  the  Exchange  Bank's  first  pleading.  It  was 
evidently  regarded  by  the  District  Judge  as  "too  vague  and  general," 
and  therefore  amendment  was  required.    This  is  common  practice. 
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In  re  Rosenblatt,  193  Fed.  640,  113  C.  C.  A.  506;  In  re  Riggs 
Restaurant  Co.,  130  Fed.  691,  66  C.  C.  A.  48— -decisions  plainly  in- 
dicating approved  practice  in  this  circuit. 

The  amendments  made  and  permitted  to  stand  were  no  more  than  a 
restatement,  descending  into  unnecessary  particulars  of  the  original 
petition,  and  we  hold  that  such  amendment  was  properly  permitted. 

[2]  2.  The  bank's  petition  for  revision  presents  a  question  slightly 
different  from  the  cases  thought  to  support  so  much  of  the  order  as 
struck  out  of  the  amended  petition  the  allegation  of  concealment  by 
Havens  of  the  proceeds  of  the  mortgage  of  May,  1917. 

It  was  assumed  below  that  this  was  an  act  of  bankruptcy  not  set 
forth  in  the  original  petition  and  only  charged  in  and  by  an  amend- 
ment made  more  than  four  months  after  its  commission.  Whether 
such  an  act,  occurring  more  than  four  months  before  amendment,  could 
be  introduced  into  a  pending  proceeding,  was  thought  an  "interesting 
question"  by  Lacombe,  J.,  in  the  Riggs  Case,  supra.  This  court  an- 
swered it  in  the  negative  (In  re  Half,  136  Fed.  80,  68  C.  C.  A.  646), 
the  matter  not  having  been  covered  by  In  re  Sears,  117  Fed.  294,  54 
C.  C.  A.  532,  which  was  correctly  explained  and  limited  in  application 
by  Gleason  v.  Smith,  145  Fed.  897,  76  C.  C.  A.  427.  The  general 
rule  as  stated  in  the  HafF  Case  has  been  approved,  especially  in  the 
Ninth  circuit  (Walker  v.  Woodside,  164  Fed.  685,  90  C.  C.  A.  644), 
and  in  the  Seventh  (In  re  Brown  Commercial  Car  Co.,  227  Fed.  390, 
142  C.  C.  A.  83).  Our  own  decision  (In  re  Condon,  209  Fed.  801, 
126  C.  C.  A.  524)  is  (in  this  respect)  but  a  reassertion  of  the  Haff  Case. 

This  rule  rests  in  theory  upon  the  reasoning  of  Justice  Nelson  in 
Re  Craft,  6  Blatchf.  177,  Fed.  Cas.  No.  3,317,  where  it  was  pointed  out 
that  "to  allow  a  substantial  amendment — ^that  is,  one  going  to  the 
whole  foundation  of  the  proceeding  nunc  pro  tunc — would  be  a  direct 
violation"  of  a  limitation  "obviously  for  the  benefit  of  the  debtor," 
namely,  the  requirement  that  proceedings  must  be  brought  within  a 
limited  time  after  the  act  of  bankruptcy  is  committed ;  i.  e.,  under  the 
present  statute,  four  months.  * 

If,  therefore,  the  creditors'  allegations  in  respect  of  the  proceeds  of 
the  $30,000  mortgage  a^e^to  be  regarded  as  stating  an  act  of  bank- 
ruptcy committed  and  complete  more  than  four  months  before  amend- 
ed petition  filed,  the  order  complained  of  was  right.  But  the  allega- 
tions stricken  out  are  to  the  effect  that  the  concealment  complained 
of  not  only  occurred  within  four  months  of  original  petition,  but  had 
continued  down  to  the  date  of  amendment. 

The  conceahnent  of  property  made  an  act  of  bankruptcy  by  sec- 
tion 3  may  be  a  continuing  concealment  and  the  four  months  period 
may  run  from  the  date  of  discovery.  Citizens'  Bank  v.  De  Pauw  Co., 
105  Fed.  926,  45  C.  C.  A.  130.  It  was,  we  think,  clearly  the  intent  of 
the  pleader  to  allege  a  continuing  concealment,  not  discovered  until 
within  four  months  of  amendment.  The  language  is  vague,  and  if  the 
District  Judge  had  required  a  further  amendment,  setting  forth  the 
circumstances  of  concealment  and  discovery  with  greater  particularity, 
we  should  have  regarded  such  an  order  as  the  exercise  of  reasonable 
discretion  and  therefore  not  reviewable.    In  re  Rosenblatt,  supra.    But 
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to  Strike  out  the  allegations  altogether  was,  we  think,  error,  because  it 
prevented  presentation  to  the  court  of  what  (reading  the  pleadings 
benevolently)  may  be  shown  to  be  entirely  within  the  decisions  above 
referred  to. 

[3]  3.  It  being  admitted  that  the  order  requiring  Havens  to  attend 
and  be  examined  was,  under  Cameron  v.  United  States,  231  U.  S.  710, 
34  Sup.  Ct  244,  58  L.  Ed.  448,  proper,  it  was  error  to  practically  nullify 
the  order  by  granting  the  alleged  bankrupt  immunity  from  service. 

We  are  of  opinion  that  all  the  facts  shown  in  evidence  inevitably 
point  to  the  conclusion  that  Havens  had  departed  from  .Olean  a  few 
days  before  this  petition  in  bankruptcy  was  filed,  and  thereafter  prac- 
tically secreted  himself.  Against  such  evidence  Havens'  statement  of 
a  conclusion  that  he  had  been  "since  October,  1917,  a  citizen  and 
resident  of  the  state  of  Missouri,"  is  no  more  than  an  eflfort  to  deny 
the  logical  result  of  the  facts  shown  against  him. 

As,  however,  he  may  hereafter  find  it  advisable  to  show  himself 
within  the  Western  district  of  New  York,  as  he  did  in  April  last,  we 
shall  consider  whether  an  alleged  bankrupt,  while  attending  the  trial 
of  an  involuntary  petition  against  him,  is  privileged  from  examina- 
tion under  section  21a;  for,  if  this  be  true,  he  must  also  be  privileged 
from  performing  any  other  duty  laid  upon  him  by  the  act  and  usually 
enforced  by  a  court  order. 

It  is  argued  under  section  7  of  the  act  (Comp.  St.  §  9591)  that 
Havens  could  not  be  required  to  attend  for  examination  at  Buffalo, 
because  it  was  more  than  150  miles  distant  from  his  home  or  principal 
place  of  business.  Assuming  that  both  his  personal  and  business 
homes  were  most  remote  from  Buffalo,  we  think  the  section  referred 
to  has  no  application,  because  he  had  stlready  come  there.  Inasmuch 
as  he  refused  to  obey  the  order  at  all,  the  question  whether  (assum- 
ing a  remote  residence)  he  could  have  been  compelled  to  continue  in 
attendance  without  having  his  expenses  paid  is  a  question  not  before  us. 

It  is  true  that  one  going  to  a  town  or  place  in  order  to  attend  a 
trial  is  secure  from  service  of  process  eundo  morando  redeundo,  even 
though  he  be  a  party.  Hale  v.  Wharton  (C.  C.)  73  Fed.  739.  But 
a  party  who  is  attending  the  trial  of  his  cause  is  assuredly  subject  to 
the  orders  of  the  trial  court  in  respect  of  the  matter  under  adjudica- 
tion. What  the  District  Court  had  jurisdiction  over  was  the  questicxi 
whether  Havens  was  a  bankrupt,  and  the  examination  directed,  since 
it  must  relate  to  the  "acts,  conduct  or  property"  of  the  alleged  bank- 
rupt himself,  was  a  most  important  part  of  that  investigation.  The 
argument  for  immunity  really  assumes  that  any  bankrupt  who  chooses 
to  remove  himself  from  the  territorial  jurisdiction  of  adjudication  is 
by  the  fact  of  removal  entitled  to  all  the  privileges  of  a  stranger ;  in- 
deed, rather  more,  in  that  he  can  attend  the  bankruptcy  court  for  such 
purposes  as  he  pleases,  and  decline  to  attend  when  he  does  not  please. 

But  the  duties  of  a  bankrupt  are  laid  down  by  the  statute,  and  so 
are  his  privileges.  Section  9  (Comp.  St.  §  9593).  The  order  com- 
plained of  exceeded  the  statute.  If  the  bankrupt  removes  into  another 
district,  ancillary  proceedings  are  open  to  his  creditors.  Babbitt  v. 
Dutcher,  216  U.  S.  102,  30  Sup.  Ct.  372,  54  h.  Ed.  402,  17  Ann.  Gas. 
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969 ;  In  re  Madson  Steele  Co.,  216  U.  S.  1  IS,  30  Sup.  Ct  377,  54  L.  Ed. 
407.  But  when  the  bankrupt  is  in  attendance  upon  the  court  lawfully 
engaged  about  the  business  of  his  adjudication,  he  must  submit  to  aU 
the  lawful  orders  of  that  court,  including  examination  under  section 
21a.  This  we  regard  as  inherent  in  the  nature  of  the  jurisdiction  cre- 
ated by  the  Constitution  and  defined  by  the  Bankruptcy  Act.  It  is 
therefore  ordered,  in  No.  75,  that  the  petition  of  the  EScchange  Na- 
tional Bank  be  sustained,  with  costs,  and  that  of  Havens  be  dismissed, 
with  costs,  and  in  No.  95  that  the  petition  of  the  Exchange  National 
Bank  be  sustained,  with  costs. 


-ETNA  LIFE  INS.  00.  OF  HARTFORD.  CONN.,  t.  RYAN. 
(Circuit  Court  of  Appeals,  Second  Circuit    Decemt>er  la,  1&1&) 

No.  106. 

1.  Evidence  ^=>126(3) — Res  Geota— Deolabation. 

DeclaratloD  of  decefised,  when  stricken  at  dinner,  that  he  had  been  nit 
by  door  of  subway  car,  is  inadmissible  as  part  of  res  gestae,  in  action  on 
his  accident  policy;  it  not  appearing  how  long  after  accident,  the  res 
gestae,  the  declaration  was  made. 

2.  INSUILINCB  ^=»466— ACCIDSNT  INBUEANOB — SOUB  OAUSB  OF  DEATH. 

To  reoDver  on  policy  insuring  against  death  resulting,  directly  and  in- 
dependently of  all  other  causes,  from  bodily  injuries  effected  solely 
through  external,  violent,  and  accidental  means,  plaintiff  must  show  an 
accident  which  was  *the  sole  cause  of  the  death ;  it  not  being  enough 
that  an  accident  was  the  proximate  causey  if  death  would  not  have  re- 
sulted but  for  a  pre-existing  disease. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Action  by  Catherine  Ryan  against  the  JEtm,  Life  Insurance  Com- 
pany of  Hartford,  Conn.  Judgment  for  plaintiff,  and  defendant  brings 
error,  plaintiff  in  error  hereinafter  being  called  "defendant,"  and  de- 
fendant in  error  hereinafter  being  called  "plaintiff."    Reversed, 

See,  also,  253  Fed.  457. 

James  B.  Henney  and  Bouvier,  Beale  &  Geer,  all'  of  New  York 
City  (Phelan  Beale,  of  New  York  City,  of  counsel),  for  plaintiff  in 
error. 

Edward  H.  Daly,  of  New  York  City  (Edward  H.  Daly,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  plaintiff  has  obtained  a  judgment  for 
$12,045.84  damages  and  costs  entered  against  the  defendant,  after  a 
trial  before  a  judge  and  jury. 

The  action  was  brought  by  plaintiff  as  the  beneficiary  under  an  ac- 
cident insurance  policy  upon  the  life  of  her  husband. 

The  complaint  alleges  that  the  insured  lost  his  life  because  of  an 
injury  he  sustained  while  a  passenger  on  a  train  of  the  Interborough 
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Rapid  Transit  Company  in  one  of  its  subway  stations  in  the  dty  of 
New  York.  It  is  alleged  that  while  he  was  entering  the  train  he  "sus- 
tained bodily  injuries  effected  solely  through  external,  violent,  and 
accidental  means,  to  *wit,  by  being  struck  by  a  closing  car  door  of 
said  train,  which  blow  by  said  door  precipitated,  hastened,  and  de- 
veloped a  cerebral  hemorrhage  in  the  said  Michael  J.  Ryan,  who  had 
arteriosclerosis,  which  hemorrhage  caused  the  death,"  etc.  The  in- 
jury was  received  on  August  25,  1917,  and  death  resulted  on  Sep- 
tember 9,  1917. 

The  policy  provided  that  no  indemnity  was  payable  unless  the  in- 
sured was  injured  or  came  to  his  death,  "directly  and  independently 
of  all  other  causes,  from  bodily  injuries  effected  solely  through  exter- 
nal, violent  or  accidental  means,  suicide  (sane  or  insane)  not  included." 

The  defendant  sets  up  tfie  defense  that  the  beneficiary  died  as  a 
result  of  disease. 

The  insured  at  the  time  of  his  death  was  53  years  old.  He  was  band- 
master *in  the  Catholic  Protectory  in  the  borough  of  the  Bronx  in 
the  city  of  New  York.  On  the  morning  of  August  25th  he  left  his 
home  m  Brookljm  and  went  by  subway  to  the  Protectory,  which  he 
reached  about  noon.  He  sat  down  in  the  dining  room  to  eat  his  dinner, 
and  about  12:15  p.  m.,  while  at  the  table  and  when  he  was  speaking, 
he  suddenly  became  dumb  and  could  not  hear  when  spoken  to  and  fdl 
to  the  floor  and  could  not  move  his  left  arm.  He  was  picked  up  and 
placed  on  a  chair.  An  ambulance  was  called,  and  he  was  taken  to 
the  hospital,  where  he  died  on  September  9th.    , 

[1]  It  appears  that  a  witness  who  assisted  in  picking  him  up  when 
he  fell  in  the  dining  room  of  the  Protectory  was  asked  whether  he 
had  any  conversation  with  Ryan  after  he  fell.    He  replied : 

"I  was  near  him  all  the  time.  He  was  mumblipg  to  me  and  the  brothers 
that  he  was  hit  by  the  subway  door,  the  center  door." 

It  was  moved  to  strike  out  the  answer  on  the  ground  that  it  was  too 
remote  and  not  part  of  the  res  gestae.  The  objection  was  overruled, 
and  the  court  allowed  the  answer  to  stand,  stating  that  the  issue  to 
which  the  statement  had  reference  was  "as  to  whether  there  was  an 
occurrence  or  blow  at  all ;  and,  as  to  that,  I  think  this  statement  is 
a  part  of  the  res  gestae."  The  witness  did  not  testify  as  to  any  state- 
ment made  by  Ryan  as  to  when  he  was  hit,  or  where  upon  his  body 
or  other  part  of  him  he  was  hit. 

The  evidence  was  certainly  inadmissible  as  a  part  of  the  res  gestae. 
It  does  not  appear  when  Ryan  was  hit  by  the  subway  door.  It  may 
have  occurred  at  one  time  as  well  as  another.  No  one  knows  how 
long  after  the  event  the  narration  was  made.  The  res  gestae  was 
the  accident.  The  declaration  made  by  Ryan  was  no  part  of  it  It 
was  not  made  at  the  time  of  the  accident,  and  it  does  not  appear  that 
it  was  so  nearly  contemporaneous  with  it  as  to  throw  light  upon  it 
Res  gestae  is  admissible  because  and  only  because  it  is  so  connected 
with  the  event  which  it  describes  that  it  is  a  contemporaneous  part 
of  and  happens  with  the  event.  Vicksburg  &  Meridian  Railroad  v. 
O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  118,  30  L.  Ed.  299;  Boston  &  Albany 
Railroad  Co.  v.  O'Reilly,  158  U.  S.  334,  337,  IS  Sup.  Ct  830,  39  L 
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Ed.  1006;  Keefer  v.  Pacific  Mutual  Ins.  Co.,  201  Pa.  448,  51  Atl. 
366,  88  Am.  St.  Rep.  822.  In  Insurance  Co.  v.  Mosdejr,  8  Wall.  397, 
19  L.  Ed.  437,  which  was  an  action  on  an  accident  policy,  a  declara- 
tion made  by  a  deceased  person  was  held  admissible  as  a  part  of  the 
res  gestae.  The  case  is  distinguishable  from  the  case  at  bar.  The 
question  there  was  whether  the  assured  died  from  the  effects  of  a  fall 
downstairs  in  the  night  The  testimony  of  his  wife  showed  that  he 
left  his  bed  between  12  and  1  o'clock  and  when  he  came  back  said  he 
had  fallen  down  tiie  back  stairs  and  almost  killed  himself.  And  the 
son,  who  slept  in  the  lower  part  of  the  building  occupied  by  his  fa- 
ther, testified  that  about  12  o'clock  on  that  same  night  he  found  his 
father  lying  with  his  head  on  the  counter  and  asked  him  what  was  the 
matter  and  that  he  replied  he  had  fallen  down  the  back  stairs  and  hurt 
himself  very  badly.  The  court  in  sustaining  the  admission  of  the 
evidence  did  so  upon  the  ground  that  the  declarations  were  made  im- 
mediately or  very  soon  after  the  fall.  Justices  Clifford  and  Nelson 
dissented.  In  that  case  it  was  known  when  the  accident  happened 
and  the  declarations  were  practically  contemporaneous  with  it.  In 
the  case  at  bar  it  did  not  appear  when  the  accident  occurred.  It  might 
have  been  in  the  morning  when  the  decedent  started  to  come  to  New 
York,  or  it  might  have  been  when  he  got  oflf  to  call  at  a  store  at  Coop- 
er Square  as  die  testimtxiy  shows  he  did,  or  when  he  again  took  the 
subway  train  to  go  to  the  Proctectory,  or  when  he  once  more  alighted 
from  the  train  on  arriving  at  his  destination.  And,  indeed,  the  ac- 
cident might  have  happened  on  a  prior  day.  In  any  event,  the  dec- 
laration was  not  contemporaneous  with  the  accident. 

An  examination  of  the  record  in  this  case,  however,  discloses  a 
fatal  defect.  It  appears  established  beyond  controversy  that  the  de- 
ceased at  the  time  he  fell  to  the  floor  in  the  Protectory  was  suffering 
from  arteriosclerosis,  and  that  the  disease  was  in  a  well-advanced 
state  and  affected  his  entire  vascular  system.  It  extended  throughout 
all  parts  of  his  body,  including  his  brain.  The  disease  results  in  a 
hardening  and  narrowing  of  the  entire  arterial  system.  The  arteries 
become  filled  with  lime  salts  and  fibrous  tissues  so  that  the  opening 
through  which  the  blood  passes  becomes  smaller  and  as  the  same 
amount  of  blood  has  to  pass  through  the  blood  pressure  is  increased. 
As  one  of  the  witnesses  testified  "it  is  just  as  if  you  had  been  running 
water  through  a  half  inch  pipe,  and  then  finally  the  diameter  of  the 
pipe  has  been  reduced,  and  you  are  pumping  it  tfirough  a  quarter  inch 
pipe,"  or  an  eighth  of  an  inch  pipe.  And  when  the  pressure  becomes 
at  length  too  high  the  blood  vessel  breaks  at  the  weakest  point.  The 
arteries  of  the  brain  seem  to  be  the  ones  which  usually  rupture  under 
those  conditions.  The  evidence  showed  that  the  deceased  also  was 
suffering  from  Bright's  disease  of  a  chronic  nature,  and  that  he  had 
myocarditis,  which  is  an  inflammation  of  the  heart  muscle. 

The  autopsy  disclosed  that  the  deceased  died  from  a  hemorrhage 
in  the  brain,  there  being  a  rupture  of  a  cerebral  blood  vessel  which 
might  have  resulted  from  any  exertion.  The  physician  who  made  the 
autopsy  testified  that,  while  the  immediate  cause  of  death  was  the 
cerebral  hemorrhage,  arteriosclerosis,  chronic  diffuse  nephritis,  and 
myocarditis  were  contributory  causes.    He  also  testified  that  in  case 
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of  a  hemorrhage  of  the  brain  death  might  result  in  ten  minutes  or 
within  several  days  or  weeks,  according  to  the  extent  of  the  hemor- 
rhage. 

The  plaintiff  claimed  that  the  cerebral  hemorrhage  was  the  direct  and 
independent  cause  of  the  death  of  the  insured,  and  that  it  was  ef- 
fected solely  by  his  being  hit  by  the  subway  door.  But  there  is  no  evi- 
dence in  the  record  that  deceased  was  hit  by  the  door;  except  his  state- 
ment already  referred  to  as  erroneously  admitted.  The  counsel  for 
the  plaintiff  laid  stress  upon  the  condition  of  the  hat  of  the  deceased 
which  was  produced  as  an  exhibit  as  were  his  broken  spectacles,  which 
fell  out  of  his  pocket  after  he  had  been  picked  up  from  the  floor. 
Non  constat  but  that  the  spectacles  were  broken  when  he  fell  to  the 
floor,  as  they  fell  out  of  his  left  hip  pocket  and  he  fell  on  the  left 
side.  We  inspected  the  hat  exhibited  to  us  upon  the  argument  and 
discovered  nothing  which  indicated  that  it  had  received  a  blow.  The 
forehead  rim  of  3ie  right  underside  appeared  either  to  have  become 
unglued  or  the  sewing  separated  the  upper  surface  from  the  lower  sur- 
face for  perhaps  an  inch.  The  autopsy  disclosed  no  external  marks 
of  any  violence  on  the  body  or  the  head. 

[2]  The  burden  of  proof  rested  on  the  plaintiff  to  establish  the 
fact  that  the  insured  sustained  an  accident  and  that  there  could  be 
no  recovery  upon  the  policy  of  insurance  unless  that  accident  was  the 
sole  cause  of  his  death,  as  the  policy  insured  him  against  a  death 
"resulting,  directly  and  independently  of  all  other  causes,  from  bod- 
ily injuries  effected  solely  through  external,  violent  and  accidental 
means."  The  cases  establish  the  principle  that,  if  death  results  from 
disease  or  a  bodily  infirmity,  there  can  be  no  recovery  under  such  a 
policy  whether  the  insured  suffered  an  accident  or  not.  And  th^ 
also  show  that  there  can  be  no  recovery  if  the  insured  sustained  an 
accident  but  at  the  time  it  happened  was  afflicted  with  a  pre-existing 
disease  and  if  death  would  not  have  resulted  if  he  had  not  had  the 
disease,  but  his  death  was  caused  because  the  accident  aggravated  the 
effects  of  the  disease  or  the  disease  aggravated  the  effects  of  the  ac- 
cident. National  Masonic  Accident  Association  v.  Shyrock,  73  Fed. 
774,  20  C.  C.  A.  3;  Maryland  Casualty  Co.  v.  Morrow,  213  Fed. 
599,  130  C.  C.  A.  179,  52  L,  R.  A.  (N.  S.)  1213 ;  Preferred  Accident 
Ins.  Co.  V.  Patterson,  213  Fed.  595,  130  C.  C.  A.  175;  Illinois  Com- 
mercial Men's  Ass'n  v.  Parks,  179  Fed.  794,  103  C.  C.  A.  286;  Stan- 
ton V.  Travelers'  Ins.  Co.,  83  Conn.  708,  78  Atl.  317,  34  L.  R.  A. 
(N.  S.)  445;  Stokely  v.  F.  &  C,  193  Ala.  90,  69  South.  64,  L.  R.  A. 
1915E,  955;  Pacific  Mutual  Life  Ins.  Co.  v.  Despain,  77  Kan.  654. 
95  Pac.  580;  iEtna  Life  Ins.  Co.  v.  Bethel,  140  Ky.  609,  131  S.  W. 
523 ;  White  v.  Standard  Life  &  Accident  Ins.  Co.,  95  Minn.  77,  103 
N.  W.  735,  884,  5  Ann.  Cas.  83 ;  Thomas  v.  Fidelity  &  Casualty  Co., 
106  Md.  229,  67  Atl.  259;  Robinson  v.  U.  S.  H.  &  A.,  192  111.  App. 
475;  Continental  Casualty  Co.  v.  Peltier,  104  Va.  222,  51  S.  E.  209; 
Jiroch  V.  Travelers'  Ins.  Co.,  145  Mich.  375,  108  N.  W.  728;  Ward  v. 
^tna  Life  Ins.  Co.,  85  Neb.  471,  123  N.  W.  456;  Penn  v.  Standard 
Life  &  Accident  Ins.  Co.,  158  N.  C.  29,  73  S.  E.  99,  42  L.  R.  A.  (N. 
S.)  593. 
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The  only  testimony  in  the  record  that  the  deceased  received  any  in- 
jury whatever  is  as  we  have  already  stated  the  erroneously  admitted 
testimony  that  he  mumbled  that  he  had  been  hit  by  a  subway  door. 
And  there  is  no  testimony  from  which  the  kind  and  character  of  the  in- 
jury, if  any,  could  be  inferred. 

There  is  undisputed  testimony  that  the  conditions  found  at  the 
autopsy  to  exist  were  in  themselves  a  competent  producing  cause  for 
the  cerebral  hemorrhage  which  resulted  in  the  decedent's  death. 

The  court  charged  as  follows : 

"If  you  find  that  the  plaintiff  satisfies  yoa  by  a  preponderance  of  testi- 
mony which  yon  beUeye  that  the  man,  walking  around  and  carrying  with  him, 
all  the  time  the  possibility  of  having  a  cerebal  hemorrliage  from  some  slight 
accident,  did  meet  with  an  accident,  and  that  was  the  proximate  cause  of 
his  death,  then  it  would  come  within  the  poUcy.  That  is,  if  the  accident  was 
the  proximate  cause  of  his  death. 

"On  the  other  hand,  if  a  man  was  walking  around,  who  was  likely  to  die  at 
any  time  from  disease  or  who  was  likely  to  die  at  any  time  from  slight  acci- 
dent, and  if  he  suffered  a  slight  accident  and  then  walked  any  distance,  but 
then  died  from  something  apart  from  the  accident,  it  would  not  be  within  the 
poUcy." 

The  court  refused  to  chaise  as  follows : 

''The  plaintiff  in  this  case  cannot  recover  under  the  terms  of  the  poUcy 
herein  for  any  loss  resulting  in  connection  or  in  conjunction  with  any  other 
causes  not  of  external  Tiol^ice,  and  if  the  Jury  should  find  that  the  decedent 
received  an  alle^Bd  blow  by  coming  in  contact  with  the  center  door  of  a  sub- 
way train  that  the  said  decedent  at  the  time  was  suffering  from  arteriosclero- 
sis, chronic  diffuse  nephritis,  and  myocardiUs,  and  that  by  reason  of  the 
existence  of  the  said  physical  conditions  the  said  blow,  in  connection  therewith, 
caused  the  cerebral  hemorrhage  resulting  in  death,  this  plaintiff  cannot  re- 
cover." 

The  court  also  refused  to  charge  as  follows: 

"The  poUcy  in  suit  only  insured  the  decedent  'against  loss  resulting  directly 
and  independently  of  all  other  causes  from  bodily  injuries  effected  solely 
through  external,  violent  and  accidental  means,'  and  if  the  Jury  should  find 
that  the  defendant's  death  was  not  a  loss  resulting  directly  and  independently 
of  all  other  causes  fromi  bodily  injuries  effected  solely  through  external,  vio- 
lent, and  accidental  means,  their  verdict  must  be  for  the  defendant" 

The  requests  to  charge  were  proper.  The  charge  as  given  was  im- 
proper as  appears  from  the  cases  already  referred  to. 

The  trial  court  submitted  the  case  to  the  jury  upon  the  theory  that, 
if  the  alleged  accident  was  the  proximate  cause  of  the  death,  the  plain- 
tiff would  be  entitled  to  recover.  If  there  had  been  legitimate  evid- 
ence showing  that  an  accident  had  happened,  the  rule  of  proximate 
cause  as  applied  ordinarily  in  negligence  cases  would  have  been  in- 
applicable, as  the  policy  upon  which  this  suit  was  brought  provided 
that  there  was  to  be  no  liability  unless  the  injury  was  the  sole  cause 
of  death. 

The  jury  rendered  their  verdict  on  the  theory  that  the  accident 
in  the  subway  occurred.  When  the  jury  returned  their  verdict  the 
court  addressing  the  jury  said:  "You  have  found  by  your  verdict 
that  the  accident  occurred  on  the  subway?"  And  the  foreman  an- 
swered :    "Yes,  sir." 


Digitized  by  VjOOQiC 


488  256  FEDERAL  BEPOBTEB 

Not  only  was  erroneous  testimony  admitted,  but  the  instructions 
to  the  jury  were  based  upon  an  erroneous  theory.  A  verdict  and 
judgment  so  obtained  cannot  be  permitted  to  stand. 

Judgment  reversed. 


HUME  V.  OITY  OF  NEW  YORK. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  11,  1918.) 

No.  105. 

1.  COUBTS  ^S»405(6)^OlB<nTIT  Ooubt  ov  Appisai.s — Jubibdiotion. 

An  appeal  wlildi  presents  questions  other  than  that  of  the  Jnrisdictiao 
of  the  District  Oourt  is  properly  taken  to  the  Circuit  Court  of  Ai^>eals. 

2.  CouBTS  ^s>264(3) — Jxtbhsdiction  of  Fedebaii  Oottbts — ^Anohxabt  Surr. 

An  action  by  a  general  receiver  appointed  by  a  federal  court  for  the 
property  of  an  insolyent  corporation,  and  to  collect  and  preserve  its 
assets,  on  a  chose  in  action  in  favor  of  the  corporation,  is  ancillary  to 
the  original  suit  and  within  the  Jurisdiction  of  the  court,  regardless  of 
citizenship  of  parties,  although  the  action  is  one  in  tort  for  damages 
against  a  municipal  corporation. 

8.  Equitt  «=>35— "Anoiucabt  Suit.'* 

An  "andUary  suit"  in  equity  is  one  growing  out  of  a  prior  suit  In  the 
same  court,  d^endent  upon  and  instituted  for  the  purpose  either  of  im- 
peaching or  enforcing  the  judgment  or  decree  in  a  prior  suit,  and  tiie 
jurisdiction  of  such  suit  is  dependent  upon  the  jurisdicticMi  of  the  court 
of  the  prior  suit. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Andllaiy 
Suit] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  at  law  by  Arthur  Carter  Hume,  as  receiver,  against  the  City 
of  New  York.  Judgment  for  defendant,  and  plaintiflf  brings  error. 
Reversed. 

The  defendant  interposed  a  demurrer  to  the  plaintUTs  complaint,  the  de- 
murrer was  sustained,  and  the  plaintiff  appeals. 

On  the  80th  day  of  December,  1910,  a  biU  in  equity  was  ffled  against  tlie 
South  Shore  Traction  Ck>mpany,  alleging  insolvency.  Thereafter  Paul  T. 
Brady  and  Willard  V.  King  were  appointed  receivers  by  the  District  Court 
for  the  Eastern  District  of  New  York.    The  order  recites: 

"(1)  That  untn  further  order  Paul  T.  Brady  and  WUlard  V.  King  be  and 
they  hereby  are  appointed  receivers  for  this  court  of  the  defendant  corpora- 
tion, and  of  all  its  real  and  personal  property,  all  its  assets  and  choses  (ff 
things  in  action,  including  all  moneys  and  book  accounts,  contracts  of  all 
kinds,  debts  due  or  to  become  due,  bills  receivable,  bonds,  stocks,  mortgages, 
securities,  deeds,  leases,  all  interest  in  lands,  both  legal  and  equitable,  muni- 
ments of  title,  rents,  profits,  incomes,  of  every  kind  and  description,  plants, 
works,  machinery,  and  all  other  beneficial  interests  and  valuable  things  held, 
owned,  or  possessed  by  the  defendant,  or  to  which  it  had  the  rights  of  possee- 
slon,  of  every  kind,  description,  and  nature,  wherever  the  same  may  now  b^ 
with  all  the  rights  and  powers  of  receivers  in  such  or  like  cases." 

The  onler  contained  further  provisions,  among  which  were  that  the  receivers 
carry  on  the  business  of  the  corporation,  preserve  and  advantageously  convert 
into  money  the  property  assets  and  eltects  of  the  corporation,  coUect  any 
debt  or  demand,  appear  in  and  defend  any  and  aU  suits  at  law  or  in  equity 
then  pending  against  the  corporation,  or  do  any  and  all  lawful  acts  and 

^=»For  oUier  cases  sm  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbervd  Digests  ft  Indexos 
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tilings  iisnal  In  the  premises  "which  in  their  judgmoit  shall  be  best  calculated 
to  enable  them  to  collect  and  preserve  the  property  and  assets  of  the  cor- 
poration." 

aiie  receivers  thus  named  continued  in  possession,  sold  the  railroad,  and 
transferred  the  property  and  good  will,  including  the  franchise  rights,  with 
the  consent  of  the  city  of  New  York,  to  another  traction  company.  After  ac- 
counting, they  were  disdbiarged,  and  the  present  receiver  was  appointed  by  an 
order  of  the  District  Court  on  the  21st  of  December,  1914.  This  latter  order 
provided,  among  other  things,  as  follows: 

"Ordered,  that  Arthur  C.  Hume  ♦  •  •  be  and  he  hereby  is  appointed  re- 
ceiver of  the  South  Shore  Traction  Oompany  In  the  place  snd  stead  of  said 
Paul  T.  Brady  and  Willard  V.  King,  and  is  hereby  given  all  the  powers  and 
rights  heretofore  vested  in  said  Paul  T.  Brady  and  Willard  V.  King  as  such 
receivers,  and  all  the  conditions  and  provisions  of  the  original  order  appoint- 
ing said  Paul  T.  Brady  and  Willard  Y.  King  as  such  receivers  are  hereby 
made  applicable  in  connecticm  with  the  appointment  of  the  receiver  now  sub- 
stituted in  place  of  said  former  receivers,"  etc. 

With  the  power  thus  conferred,  the  plaintiff  has  instituted  this  action 
against  the  dty  of  New  York  seeking  to  recover  $1,760,000,  in  a  complaint 
which  alleges  three  separate  causes  of  action  which,  in  substance,  allege  that 
the  traction  ctMnpany  sustained  damage  because  of  delays  and  interferences 
on  the  part  of  the  dty,  whidx  were  caused  by  reason  of  actions  and  conduct 
on  the  part  of  the  city  in  carrying  out  its  contract  obligations  arising  through 
the  franchises  obtained  l^  the  traction  company.  The  defendant  appeared 
generally  and  signed  yarious  stipulations  by  which  it  obtained  extensions 
of  time  to  plead  to  the  oMnplaint.  Later  a  demurrer  was  interposed,  which 
the  court  sustained. 

Arthur  Carter  Hume,  of  New  York  City,  in  pro.  per. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (John  P.  O'Brien 
and  Vincent  Victory,  both  of  New  York  City,  of  counsel),  for  defend- 
ant in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  District  Judge  sustained  the  demurrer  upon  the  theory  that  the 
court  was  without  jurisdiction  to  pass  upon  the  claims  of  the  receivers 
against  the  city  (a  citizen  of  the  state  of  New  York)  for  a  cause  of 
action  based  upon  a  claim  of  damages  for  tort,  holding  also  that  the 
filing  of  a  general  appearance  in  the  action  was  not  such  a  waiver  as 
precluded  the  right  to  object  to  such  want  of  jurisdiction.  The  de- 
fendant challenges  the  right  of  the  plaintiff  to  be  heard  in  this  court, 
contending  that  the  sole  question  presented  is  one  of  jurisdiction,  and 
that  the  plaintiff's  relief  should  be  sought  directly  from  the  Supreme 
Court.  American  Sugar  Refining  Co.  v.  New  Orleans,  181  U.  S.  277, 
21  Sup.  Ct.  646,  45  L.  Ed.  859.  But  here  the  plaintiff  does  not  present 
solely  the  question  of  jurisdiction,  and  in  view  of  the  questions  pre- 
sented by  the  assignmwit  of  errors  1  and  2  this  court  can  and  will  en- 
tertain jurisdiction  upon  this  appeal. 

For  instance,  the  plaintiff  presents  as  a  first  question  the  right  of 
the  court  below  to  resettle  the  decree  over  his  objection  and  makes 
that  the  subject  of  his  first  assignment  of  error.  In  Coler  v.  Grainger 
Co.  et  al.,  74  Fed.  16,  20  C.  C.  A.  267,  on  the  motion  to  dismiss  an 
appeal  in  the  Sixth  Circuit,  Taft,  J.,  said: 
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"The  motloa  to  dismiss  the  appeal,  however,  cannot  be  sustained  in  the 
case  at  bar,  because  the  record  does  present  questions  other  than  that  of 
the  jurisdiction  of  the  Circuit  Court" 

And  in  Cobb  v.  Sertic,  218  Fed.  320,  134  C.  C.  A.  116,  a  similar  ques- 
tion was  presented,  and  the  court  there  said : 

"The  only  question  argued  in  this  case,  either  qrally  or  in  the  briefs,  is 
one  of  Jurisdiction  of  the  court  below;  but  the  proceeding  in  this  court  is 
prosecuted  upon  assignments  of  error  which  embrace  a  number  of  questions 
concerning  the  merits  of  the  cause.  It  follows  that  the  case  is  rightly  here, 
and  that  this  court  may  pass  upon  the  question  argued." 

[2]  By  the  order  of  appointment  the  present  receiver  is  the  suc- 
cessor of  Messrs.  Brady  and  King,  who  had  very  general  powers  con- 
ferred upon  them,  with  the  view  of  obtaining,  by  taWng  possession,  c<^- 
lecting,  compromising,  or  suing  for,  all  of  the  assets  of  the  traction  com- 
pany. When  this  plaintiff  was  appointed  receiver,  he  was  not  restrict- 
ed, and,  indeed,  had  conferred  upon  him  the  same  powers  as  did  Brady 
and  King.  The  right  to  institute  and  maintain  ancillary  suits  in  the 
District  Court  in  which  the  action  was  originally  instituted,  in  aid  of 
the  objects  of  the  receivership,  is  well  settled.  The  original  equity 
action  resulting  in  the  appointment  of  the  receivers  was  between  a  citi- 
zen of  New  Jersey  and  a  citizen  of  New  York,  and  if  the  present  ac- 
tion is  ancillary  to  that  suit,  it  is  controlled  by  the  rule  announced  in 
the  Supreme  Court  in  White  v.  Ewing,  159  U.  S.  36,  15  Sup.  Ct.  1018, 
40L.  Ed.  67.    There  it  was  said: 

"As  was  observed  by  this  court  in  Porter  v.  Sahin,  14p  IT.  S.  473.  479  [13 
Sup.  Ct.  1008,  1010  (37  Ll  Dd.  S15)] :  'When  a  court  exercising  a  Jurisdicti<Mi 
in  equity  appoints  a  receiver  to  hold  the  property  of  a  corporation  that 
com-t  assumes  the  administration  of  the  estate ;  the  possession  of  the  receiver 
is  the  possession  of  the  court ;  and  the  court  itself  holds  and  administers  the 
estate,  through  the  receiver  as  its  officer,  for  the  benefit  of  those  whom  the 
court  shall  ultimately  adjudge  to  be  entitled  to  it'  The  Circuit  Court  obtained 
Jurisdiction  over  the  Cardiff  Coal  &  Iron  Company  by  the  filing  of  the 
original  creditors'  bill  by  Bosworth,  a  citizen  of  Massachusetts,  and  by  the 
appointment  of  a  receiyer,  and  any  suit  by  or  against  sucb  reoelTer,  in  the 
course  of  the  winding  up  of  such  corporation,  whether  for  the  collection  of 
its  assets  or  for  the  defense  of  its  property  rights,  must  be  regarded  as  an- 
cUlary  to  the  main  suit,  and  as  cognizable  in  the  Circuit  Court,  regardlees 
either  of  the  citizenship  of  the  parties,  or  of  the  amount  in  controversy." 

In  a  later  case,  Pope  v.  Louisville,  etc.,  Ry.  Co.,  173  U.  S.  573,  at  page 
577,  19  Sup.  Ct  500,  at  page  501  (43  h.  Ed.  814),  the  Supreme  Court 
again  took  occasion  to  say : 

''When  an  actloa  or  suit  is  commenced  by  a  receiver  apx>ointed  by  a  Cir- 
cuit Court  (now  the  District  Court), i  to  accomplish  the  ends  sought  and  di- 
rected by  the  suit  in  which  the  appointment  was  made,  such  action  or  suit  is 
regarded  as  ancillary  so  far  as  the  Jurisdiction  of  the  CLI^cuit  Court  as  a  court 
of  the  United  States  is  concerned ;  and  we  have  repeatedly  held  that  juris- 
diction of  these  subordinate  acticHis  or  suits  is  to  be  attributed  to  the  Jurisdic- 
tion on  which  the  main  suit  rested." 

In  Hollander  v.  Heaslip,  222  Fed.  808,  137  C.  C.  A.  1,  it  was  held  that 
an  ancillary  bill  would  be  sustained  where  the  receiver  in  equity,  ad- 


1  Parentheses  ours. 
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ministering  the  estate  of  an  insolvent  corporation,  sought  to  recover 
against  stockholders  for  liability  against  them  for  agreements  to  sub- 
scribe.   Walker,  J.,  said : 

''We  are  not  of  opinion  that  the  court  was  in  error  in  overmling  the  above- 
mentioned  demurrer.  The  hill  to  which  it  was  interposed  was  auxiliary  to 
the  original  suit  in  which,  by  means  of  a  receiyerahlp,  tl^e  court  had  aoqaired 
possession  of  the  assets  of  the  World  Publishing  Company,  Limited,  for  the 
purpose  of  applying  them  to  the  payment  of  its  debts.  This  enabled  it  to 
cause  a  debtor  to  that  corporation  who  was  within  reach  of  its  process  to  be 
brought  into  the  original  cause,  to  the  end  that  his  debt  might  be  ascertained 
and  payment  coerced.  It  was  for  the  court,  in  its  di9creti(«,  to  decide  whether 
it  would  determine  for  itself  all  daims  of  the  corporation  whose  estate  it 
was  administering,  or  would  allow  them  to  be  litigated  elsewhere.  It  was 
within  its  power  to  hear  and  determine  all  controversies  regarding  such 
claims,  at  least  in  so  far  as  It  could  acquire  Jurisdiction  of  the  persons  of 
those  who  were  parties  to  such  controversies,  though  the  questions  thus  col- 
laterally involved  were  of  a  purely  legal  nature:" 

In  Blair  v.  Chicago,  201  U.  S.  400,  26  Sup.  Ct  427,  50  I..  Ed.  801, 
receivers  were  permitted  to  maintain  a  bill  ancillary  to  a  suit  in  which 
they  were  appointed  against  a  municipal  corporation,  a  dty  of  the 
same  state  as  themselves. 

[3]  An  ancillary  suit  in  equity  is  one  growing  out  of  a  prior  suit  in 
the  same  court,  dependent  upon  and  instituted  for  the  purpose  either 
of  impeaching  or  enforcing  the  judgment  or  decree  in  the  prior  suit, 
and  the  jurisdiction  of  such  suit  is  dependent  upon  the  jurisdiction  of 
the  court  of  the  prior  suit.  Minn.  Co.  v.  St.  Paul  Co.,  2  Wall.  609,  17 
L.  Ed.  886;  Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27,  28  L. 
Ed.  145. 

The  rights  of  this  plaintiff  to  invoke  in  his  aid  the  jurisdiction  of  the 
District  Court,  since  the  question  of  diversity  of  citizenship  does  not 
aid  him,  are  dependent  upon  the  former  action  in  equity  of  which  the 
court  had  jurisdiction  and  in  which  an  order  was  entered  appointing 
him  receiver,  and  if  the  present  bill  can  be  said  to  restrain,  avoid,  ex- 
plain, or  enforce  the  judgment  or  decree  therein,  or  to  enforce  and  ob- 
tain the  jurisdiction  of  liens  upon  or  claims  to  the  property  in  the  cus- 
tody of  the  court  in  the  original  suit,  such  a  dependent  suit  is  but  a 
continuation  in  a  court  of  equity  of  the  original  suit  to  the  end  that 
more  complete  justice  may  be  done.  Brun  v.  Mann,  151  Fed.  145,  80 
C.  C.  A.  513,  12  L.  R.  A.  (N.  S.)  154.  The  question  is  therefore  pre- 
sented- whether  this  plaintiff,  as  an  officer  of  the  court,  can  be  said 
to  have  this  claim  or  this  chose  in  action,  as  the  custodian  of  this  estate, 
as  a  possession  coming  to  him  in  the  original  suit. 

In  White  v.  Ewing,  supra.  Judge  Brown  said : 

"Any  Bult  by  or  against  such  receiver  In  the  course  of  winding  up  such 
corporation,  whether  for  the  collection  of  its  assets  or  for  the  defense  of 
Its  property  rights,  must  be  regarded  as  ancillary  to  the  main  suit,  and  as 
cognizable  In  the  Olrcuit  Oourt,  regardless  either  of  the  citizenship  of  the 
parties  or  of  the  amount  In  controversy." 

In  Armstrong  v.  Trautman  (C.  C.)  36  Fed.  275,  the  receiver  of  a  na- 
tional bank  was  permitted  to  maintam  an  action,  irrespective  of  citizen- 
ship, to  recover  an  amount  due  the  bank  of  which  he  was  appointed  re- 
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ceiver  in  an  equity  action.  Indeed,  the  order  appointing  tbe  original 
receivers,  and  the  plaintiff  as  their  successor,  commanded  this  re- 
ceiver to  maintain  or  to  collect,  by  suit  or  otherwise,  all  the  assets  of 
the  insolvent  corporation  for  the  benefit  of  its  creditors,  and  this  re- 
quired him  to  maintain  the  present  stfit,  even  though  his  right  of  re- 
covery may  be  said  to  he  based  in  an  action  in  tort  for  damages.  If  a 
meritorious  cause  of  action  existed  against  the  defendant  at  the  time 
that  the  plaintiff  became  the  receiver,  he  was  entitled  to  the  possession 
of  that  chose  in  action,  as  he  would  be  if  it  consisted  of  some  tangible 
property  which  ho  might  physically  take  into  his  possessipn.  The 
District  Judge  said : 

"In  so  far  as  a  cbose  in  action  or  an  intangible  asset  is  in  tlie  possession 
of  the  receiver  in  the  same  sense  in  which  a  tangible  asset  would  be  in  his 
possession,  this  court  will  hold  that  a  claimant  thereto  might  proceed  to  Un- 
gate with  the  receiver  the  right  to  possession  or  to  the  pro<^eds  when  ob- 
tained and  that  this  litigation  would  be  within  the  Jurisdiction  of  this  eoort 
as  ancUlary  and  incident  to  the  jurisdiction  under  the  original  decree." 

The  converse  of  this  is  also  true,  so  that  with  a  chose  in  action  out- 
standing it  will  be  deemed  in  the  possession  of  the  receiver  in  the 
same  sense  as  a  tangible  asset  would  be. 

We  see  no  reason  why  the  District  Court  should  lack  jurisdiction  to 
maintain  an  action  of  this  cljaracter  as  ancillary  to  the  original  suit, 
if  the  court  had  the  jurisdiction  (as  it  is  conceded  to  have)  to  maintain 
an  action  if  it  were  rounded  in  breach  of  contract.  We  therefore  con- 
clude that  the  suit  is  ancillary  to  the  original  suit  and  that  the  court 
had  jurisdiction  of  the  subject-matter  of  this  action. 

Concluding  thus,  it  will  be  needless  to  examine  into  the  plaintiff's 
claim  that  the  court,  in  sustaining  the  defendant's  demurrer,  errone- 
ously took  into  consideration  matters  other  than  the  contents  of  the 
file  papers,  and  which  is  made  the  subject  of  the  first  assignment  of 
error.  The  suggestion  in  the  plaintiffs  brief  that  the  demurrer  inter- 
posed is  frivolous,  and  that  the  defendant  should  be  denied  the  right 
to  plead  in  the  event  that  this  court  should  hold  that  the  demurrer 
was  not  well  founded,  of  course,  must  not  prevail.  The  city  should 
have  the  usual  opportunity  to  file  its  answer  to  the  complaint,  and  a 
trial  be  had  upon  the  merits  of  the  issues  thus  raised  by  such  pleadings. 

Judgment  will  therefore  be  reversed. 
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HOYEB  V.  CENTBAIi  B.  CO.  OF  NEW  JBBSET. 
(Circuit  Court  of  Appeals^  Second  Circuit    December  11,  1918w) 

Na  103. 

1.  Railroads  ^s»856(1) — TtoBSPAasEBa  on  Tback— Ijabilitt  fob  Injttbt. 

Bailroad  trad^s^  except  at  public  crossings  or  on  highways,  are  the  ex- 
clusive property  of  the  railroad  company,  and  persons  who  go  upon  such 
tracks  without  permission  are  trespassers. 

2.  RAiutOADs  ^=»365(5>— Persons  on  Track — ^Emplot£s  in  Coursb  of  Duty. 

Persons  in  contractual  relations  with  a  railroad  company  whose  work 
requires  them  to  go  on  the  tracks  while  so  employed  are  not  bare  licensees. 

3.  Bailboads  ^=»358(1>— Pebsons  on  Tback — ^*'Licensee." 

A  "licensee^'  on  a  railroad's  premises  Is  a  person  who^  being  neither  a 
passenger,  servant,  nor  trespasser,  nor  standing  in  any  contractual  rela- 
tion to  the  comi)any,  is  expressly  or  impliedly  permitted  by  the  railroad 
company  to  come  on  its  premises  for  his  own  convenience  or  gratification. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Licensee.] 

4.  Mastbb  and  Sbkvant  ^s»88(7)— Injubt  to  "BiMPUOYt  on  Tback— -Negli- 

OENCE. 

A  railroad  company  h^d  not  chargeable  with  negligence  for  killing  of 
a  brakeman  employed  in  its  switchyards  who,  after  quitting  work  at  nigbt 
after  dark,  instead  of  leaving  the  yard  at  a  nearby  street,  walked  down  a 
dead  track  terminating  at  a  bumper,  and  when  a  mile  distant  was  struck 
by  a  switch  engine  on  its  customary  trip  to  the  bumper  to  change  crews ; 
it  being  shown  that  the  engineer  stopped  his  engine  as  quickly  as  possible 
after  decedent  was  seen,  that  there  was  a  safe  walk  beside  the  track,  and 
It  not  appearing  that  the  company  had  knowledge  that  the  trac^  was  used 
as  a  walk. 

5.  Bahaoads  ^=»359(1) — ^Dutt  Toward  Persons  on  Tback— Trespassers. 

The  general  rule  is  that  a  railroad  company  is  under  no  duty  to  exercise 
active  vigilance  to  provide  against  hijury  to  a  trespasser  on  its  tracks 
until  his  presence  Is  known,  when  It  is  bound  to  exercise  reasonable  care 
to  avoid  Injuring  him. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Action  at  law  by  Julius  H.  Hoyer,  administrator  of  Henry  Hoyer, 
deceased,  against  the  Central  Railroad  Company  of  New  Jersey. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

The  action  is  brought  under  the  federal  Ekuployers*  Liability  Act  April 
22,  1908,  c  149,  85  Stat  65  (Oomp.  St.  Si  8657-^665),  which  act  gives  a  cause 
of  action  for  damages  to  the  personal  representative  of  a  person  employed  by 
a  common  carrier  in  interstate  commerce  whose  death  is  due  to  an  accident 
while  he  is  so  employed. 

The  decedent  was  killed  on  defendant's  tracks  on  October  19,  1916. 

The  action  is  for  the  benefit  of  the  surviving  widow,  chilcbren,  or  next  of 
kin  or  dependents  of  sudi  employ^. 

The  statute  authorizes  the  action  to  be  brought  In  a  court  of  the  United 
States  in  the  district  in  which  the  defendant  shall  be  doing  business  at  the 
time  of  the  oommencement  of  the  action. 

The  plaintiff  asks  for  judgment  in  the  sum  of  $50,000. 

The  court  at  the  close  of  the  case  directed  the  jury  to  return  a  verdict  for 
defendant 

«E9For  eth«r  easM  bm  Mine  tople  *  KIST-NVMBSSa  In  all  Kty-Nombered  DlgastB  A  Indexes 


Digitized  by  LjOOQIC 


494  256   FEDERAL  BBPORTEB 

John  C.  Oldmixen,  of  New  York  City,  for  plaintiff  in  error. 
^    De  Forest  Bros.,  of  New  York  City  (Robert  Thome,  of  New  Yoric 
City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
negligence  alleged  in  the  complaint  is  that  the  defendant  at  Ae  time 
this  accident  occurred  was  moving  this  train  on  the  track  without  any 
signal  or  warning  to  persons  that  might  be  on  the  track  and  without 
adequate  lights. 

The  decedent  was  a  brakeman  employed  by  defendant  in  its  switch- 
ing yards  in  Newark,  N.  J.,  and  had  been  so  employed  for  three  years. 

It  is  conceded  that  the  last  work  he  was  engaged  in  was  the  handling 
of  cars  containing  freight  going  out  of  the  state  of  New  Jersey.  He 
had  been  working  with  a  drill  crew  in  the  f  reightyards  that  had  handled 
interstate  freight.  He  had  completed  his  work  for  the  day  at  6  o'clock 
in  the  afternoon,  and  was  on  his  way  out  of  the  freightyard,  and  sup- 
posedly on  his  way  home,  walking  on  the  dead  track  when  he  was  run 
over  and  killed  by  one  of  defendant's  engines  at  about  6:30  p.  m. 
He  was  walking  with  his  back  to  the  engine,  and  the  engine  was  not 
sounding  a  whistle  or  ringing  its  bell  and  was  running  about  eight  miles 
an  hour. 

It  appears  that,  in  order  to  get  out  of  the  yard  in  which  he  had  been 
at  work,  the  deceased  had  only  to  walk  about  a  block,  when  he  would 
have  reached  a  public  street,  where  he  might  have  taken  a  trolley  car 
or  proceeded  on  foot  to  his  home.  But  he  chose  to  pursue  a  differ- 
ent course  and  walked  on  the  dead  track,  the  point  of  the  accident 
being  about  a  mile  from  where  he  had  been  working.  There  were 
two  live  or  high  speed  tracks  adjoining  the  track  upon  which  the  de- 
ceased met  his  death,  and  these  two  tracks  ran  parallel  to  the  dead 
tr?.ck.  While  this  was  called  a  "dead"  track,  this  did  not  mean  a 
track  not  in  use,  but  merely  a  track  having  a  switch  to  other  tracks 
at  one  end  only,  and  a  bumper  at  the  other  end.  The  track  was  in 
more  or  less  use  for  switching  purposes,  and  every  night  shortly  after 
6  o'clock  it  was  the  custom  for  the  drill  crew  to  run  down  on  the  drill 
engine  to  the  bumper  end  of  this  track  where  the  day  crew  was  re- 
lieved and  the  night  crew  went  on  duty  and  took  the  engine  back  over 
the  same  track  and  into  the  yards  to  carry  on  the  drilling  and  switch- 
ing of  cars  through  the  night.  The  defendant  was  run  down  by  an 
engine  on  one  of  its  regular  trips. 

There  was  a  path  at  one  side,  and  entirely  away  from  the  track, 
which  was  a  level  concrete  surface  about  two  feet  wide  and  along  the 
top  of  a  retaining  wall  which  made  a  space  of  some  five  feet  in  width. 
And  there  is  some  testimony  showing  that  there  was  a  cinder  path 
about  two  feet  wide  which  ran  by  the  side  of  the  track  and  which  was 
sometimes  used  to  some  extent  in  the  mornings  by  employes  engaged 
in  the  factories  in  that  neighborhood. 

The  night  of  the  accident  was  dark  and  is  described  as  "a  black, 
drizzly,  rainy  night,"  and  "you  couldn't  see  your  hand  before  you 
hardly."    Three  of  the  switching  crew  were  standing  on  the  running 
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board  in  front  of  the  engine.  They  had  their  lanterns  which  were 
lighted.  The  engineer  was  in  his  cab  running  his  engine  and  looking 
ahead.  The  fireman  was  in  the  cab  on  his  own  side  and  looking  out ' 
on  the  track.  The  light  on  the  engine  was  lit  but  was  the  standard 
light  with  which  a  drill  engine  is  regularly  equipped.  It  was  not  in- 
tended to  and  did  not  reflect  the  light  along  the  track  ahead  of  the  en- 
gine so  as  to  disclose  objects  on  the  track.  The  tracks  at  the  place  of 
the  accident  were  straight. 

Two  of  the  men  on  3ie  running  board  discovered  the  deceased  at 
the  same  time,  and  both  shouted  a  warning,  and  one  of  the  men  swung 
his  lantern  as  a  signal.  The  deceased  when  first  seen  was  about  15 
feet  ahead  of  the  engine.  Although  the  engineer  was  in  the  cab  look- 
ing ahead,  he  had  not  seen  him  until  he  struck  him.  Neither  had  he 
seen  his  companion,  who  was  walking  beside  him,  but  on  the  cinder 
track,  and  who  was  also  killed.  The  engineer  as  soon  as  he  heard 
the  shouts  and  got  the  signal  immediately  applied  the  brakes  and  did 
everything  he  could  to  stop  the  engine  and  did  in  fact  stop  it  within 
its  own  length.  It  was  too  late,  as  the  deceased  had  been  struck  down, 
and  his  body  was  found  cut  in  two,  one  half  being  inside  and  the  other 
outside  the  track.  And  just  as  the  engiije  struck  him  a  passenger  train 
passed  on  the  adjacent  track. 

We  have  seardied  the  record  to  see  whether  the  defendant  had  rea- 
son to  anticipate  that  at  the  time  this  accident  occurred  there  might  be 
persons  walking  on  this  so-called  "dead"  track.  We  find  no  evidence 
to  support  any  such  theory.  There  is  no  testimony  showing  that  em- 
ployes or  the  general  public  were  in  the  habit  of  walking  along  this 
track  in  the  evening,  or  that  the  railroad  permitted  or  licensed  people 
so  to  use  it  The  freight  conductor  who  testified  to  this  said  that  ev- 
ery morning  he  would  see  from  two  to  six  persons  walking  up  and 
down  that  path,  but  that  he  had  only  seen  them  in  the  mornings  and 
that*  he  had  never  seen  them  doing  it  in  the  evenings. 

[1-3]  It  is  the  law  that  railroad  tracks,  except  at  public  crossings  or 
on  highways  and  streets,  are  the  exclusive  property  of  the  railroad 
company.  Persons  who  go  upon  such  tracks,  except  at  such  places 
without  the  permission  of  the  company  expressed  or  implied,  are  tres- 
passers, and,  subject  to  certain  qualifications,  are  there  at  their  own 
risk.  Persons  who  go  upon  the  tracks  by  reason  of  contractual  rela'- 
tions  with  the  company  are  not  trespassers.  Persons  in  such  contrac- 
tual relations  whose  work  requires  tiiem  to  go  on  the  tracks  are  while 
so  employed  not  bare  licensees.  Holmes  v.  North  Eastern  R.  Co.,  L. 
R.  6  Exch.  123;  Froehlich  v.  Interborough  Rapid  Transit  Co.,  120 
App.  Div.  474,  104  N.  Y.  Supp.  910;  Conlan  v.  New  York  Central, 
etc.,  R.  R.  Co.,  74  Hun,  115,  26  N.  Y.  Supp.  659,  affirmed,  148  N.  Y. 
748,  43  N.  E.  986;  Watts  v.  Richmond,  etc.,  R.  Co.,  89  Ga.  277,  15  S. 
E.  365 ;  Turner  y.  Boston,  etc.,  R.  Co.,  158  Mass.  261,  33  N.  E.  520. 
A  *iicensee"  on  a  railroad's  premises  is  said  to  be  a  person  who  being 
neither  a  passenger,  servant,  nor  trespasser,  nor  standing  in  any  con- 
tractual relation  to  the  company,  is  expressly  or  impliedly  permitted 
by  the  railroad  company  to  come  on  its  premises  for  his  own  conven- 
ience or  gratification.    See  33  Cyc  756. 
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[4]  In  this  case  the  decedent,  it  is  true,  was  a  servant  of  the  com- 
pany. His  labors  for  the  day,  however,  were  concluded,  and  his  du- 
ties did  not  require  him  to  be  on  the  track  at  the  time  of  the  accident. 
He  might  have  walked  a  block  from  where  his  work  stopped  and 
made  his  exit  from  the  yards,  instead  of  walking  a  mile  in  the  direc- 
tion he  chose  to  pursue.  He  might  have  walked  between  the  dead 
track  and  the  live  track  at  the  right,  there  being  a  distance  of  ten  feet 
between  the  two  tracks.  He  might  have  walked  on  the  cinder  path  to 
the  left  and  would  have  been  safe  if  he  kept  far  enough  away  from 
the  rails.  And  he  might  have  walked  on  the  path  along  the  retaining 
wall.  But  he  chose  to  walk  on  the  track  itself.  He  was  not  there  by 
the  express  or  the  implied  invitation  of  the  company.  The  evidence 
does  not  show  that  he  was  even  a  licensee.  He  was  a  trespasser  upon 
the  tracks  and  was  not  taking  ordinary  care  for  his  own  protection. 
It  was  a  dangerous  place,  and  the  danger  was  enhanced  by  the  character 
of  the  night  and  of  the  storm. 

[5]  The  general  rule  is  that  a  railroad  company  is  under  no  duty 
to  exercise  active  vigilance  to  provide  against  injury  to  a  trespasser  on 
its  tracks  until  his  presence  is  known.  Sheehan  v.  St.  Paul,  etc.,  R. 
Co.,  76  Fed.  201,  22  C.  C.  A.  121 ;  Cleveland,  etc.,  R.  Co.  v.  Tartt, 
99  Fed.  369,  39  C.  C.  A.  568,  49  L.  R.  A.  98;  McCreary  &  Boston, 
etc.,  R.  Co.,  156  Mass.  316,  31  N.  E.  126;  Nolan  v.  New  York,  etc., 
R.  Co.,  53  Conn.  461,  4  Atl.  106;  James  v.  Illinois  Central  R.  Co., 
195  111.  327,  63  N.  E.  153.  It  is  bound  only  to  abstain  from  wanton, 
reckless,  or  willful  injury.  Grand  Trunk  R.  Co.  v.  Flagg,  156  Fed. 
359,  84  C.  C.  A.  263.  Its  duty  is  to  exercise  reasonable  care  to  avoid 
injuring  him  after  discovering  his  peril.  Texas,  etc.,  R.  Co.  v.  Moda- 
well,  151  Fed.  421,  80  C.  C.  A.  651,  9  L.  R.  A.  (N.  S.)  646;  Tutt  v. 
Illinois  Central  R.  Co.,  104  Fed.  741,  44  C.  C.  A.  320. 

The  injury  which  resulted  in  the  decedent's  death  was  not  inflicted 
wantonly,  recklessly,  or  willfully.  After  discovering  his  presence  on 
the  track,  the  defendant  did  everything  in  its  power  to  avoid  his  death. 
There  is  no  evidence  in  the  record  that  the  defendant  knew  that  any 
class  of  persons  were  accustomed  to  walk  on  the  track  at  the  hour 
when  this  accident  happened  or  at  any  other  hour,  although  there  is 
some  evidence  that  in  the  mornings  there  were  some  trespassers  on  the 
cinder  path  along  the  tracks.  But  walking  on  the  cinder  path  in  the 
morning  and  walking  on  the  track  at  night  after  dark  are  widely  dif- 
ferent transactions.  And  if  persons  were  in  fact  licensed  to  walk 
upon  the  path  that  gave  them  no  right  to  walk  on  the  track.  So  far  as 
walking  upon  the  cinder  path  is  concerned,  it  would  seem  that  those 
who  do  so  are  trespassers.  In  Shearman  &  Redfield  on  Negligence  (6th 
Ed.)  vol.  2,  p.  1227,  it  is  said  that— 

"Mere  failure  to  prevent  trespasses  continually  occurring  at  a  particular 
place  has  sometimes  been  construed  into  acquiescence  in  sucli  use  by  tbe  com- 
pany and  as  converting  a  trespasser  into  a  licensee.  Sudi,  however,  is  not 
the  rule  sanctioned  by  reason  or  weight  of  authority." 

It  is  said  that  the  deceased  was  at  the  time  of  his  death  engaged  in 
interstate  commerce  although  he  had  stopped  work  and  was  on  his 
way  home.    The  Supreme  Court  has  held  that  leaving  the  carrier's 
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y^Td  after  his  day's  work  in  interstate  conunerce  is  a  necessary  in- 
cident of  the  work  and  partakes  of  its  character ;  that  a  workman  in  so 
doing  is  but  discharging  a  duty  of  his  employment  and  is  still  engaged 
in  interstate  commerce.  Erie  R.  R.  Co.  v.  Winfield,  244  U.  S.  170,  173, 
37  Sup.  Ct.  556,  61  I^  Ed.  1057,  Ann.  Cas.  1918B,  662  (1917).  See, 
too,  North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  248,  260,  34  Sup. 
Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159.  We  need  not  inquire 
whether  a  person  who  does  not  take  a  short  and  safe  and  direct  route 
out  of  the  yards,  but  elects  to  pursue  instead  a  course  which  leads  him 
a  mile  further  away  from  the  point  where  he  might  have  left  the 
yards  and  reached  his  home,  can  be  said  still  to  be  engaged  in  inter- 
state commerce;  for  upon  Ihe  facts  in  this  record  it  is  not  material 
whether  the  defendant  was  engaged  in  interstate  commerce  or  not. 
The  Employers'  Liability  Act  does  not  make  a  common  carrier  by  rail- 
road engaged  in  interstate  commerce  an  insurer  of  its  employes.  The 
liability  it  imposes  is  for  injury  or  death  resulting  in  whole  or  in  part 
from  its  negligence.  And  in  this  case  the  evidence  shows,  as  we  have 
seen,  no  negligence  on  the  part  of  the  defendant 
Judgment  affirmed. 


MOORD  V.  MOOBB. 

(C^cuit  Court  of  Ai^)eals,  Third  Cifcult    Jannaiy  80,  1919.) 

Na  2a7S. 

1.  OOKTBAGTS  ^S»98(4) — ^MlOTAKS. 

A  promise,  where  there  is  no  legal  obligation,  and  made,  whether 
through  ignorance  of  rights  or  misconception  of  the  law,  to  avoid  some- 
thing that  cannot  happen,  is  without  consideratioii  and  invaUd. 

2,  Husband  and  Wife  ^s»278(2) — Oontract  Ck>NDrnoNED  on  Divobce. 

While  a  oontract  by  a  husband,  separated  from  his  wife,  for  her  sup- 
port during  sach  separation,  is  lawful,  one  made  during  separation,  and 
pending  suit  by  the  wife  for  divorce,  by  which  the  husband  binds  him- 
self and  estate  to  pay  her  a  stipulated  sum  per  week  during  life,  con- 
ditioned upon  the  granting  of  the  divorce,  is  contrary  to  pubUc  policy  and 
void. 

In  Error  to  the  District  Court  for  the  United  States  for  the  West- 
cm  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  by  Lucile  W.  Moore  against  Alexander  P.  Moore.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Arthur  O.  Fording  and  Richard  Townsend,  both  of  Pittsburgh, 
Pa.,  for  plaintiff  in  error. 

John  O.  Wicks  and  John  S.  Weller,  both  of  Pittsburgh,  Pa.,  for 
defendant  in  error. 

Before  BUFPINGTON  and  WOOLLEY,  Circuit  Judges. 

WOOLLEY,  Circuit  Judge.  This  action  is  in  assumpsit.  The 
contract  declared  on  was  made  by  the  parties  in  their  relation  of  hus- 
band and  wife.  It  was  entered  into  when  they  were  living  separate 
and  apart  and  bears  date  the  day  following  the  institution  of  proceed- 

^S9For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
256  F.-^ 
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ings  by  the  wife  for  divorce  from  hef  husband.  The  contract  is  un- 
der seal,  recites  the  marriage  and  pendency  of  divorce  proceedings, 
and  contains  two  undertakings  on  the  part  of  the  husband.  The  first 
is,  that  the  husband  shall  pay  his  wife  "for  counsel  fees,  expenses  and 
alimony,  pendente  lite,  the  sum  of  seventy-five  ($75)  dollars  a  wedc" 
from  the  date  of  the  contract  "imtil  the  date  of  the  final  determina- 
tion of  said  divorce  proceedings."  The  second  is,  "That  should  the 
said  divorce  proceedings  be  decided  in  favor  of  the  said  wife,  and  a 
decree  of  divorce  a  vinculo  matrimonii  be  granted  by  the  said  court  in 
said  case,  the  said  Alexander  P.  Moore,  his  heirs,  executors  and  ad- 
ministrators" shall  pay  to  his  said  wife  "from  the  date  of  the  said 
decree,  for  and  during  the  term  of  her  natural  life,  the  sum  of  seventy- 
five  ($75)  dollars  a  week,"  and  "that  said  court  shall  fix  and  determine 
the  support  or  alimony  to  be  seventy-five  ($75)  dollars  a  week,  payable 
weekly  as  aforesaid,  and  make  the  same  a  part  of  its  decree." 

A  divorce  a  vinculo  matrimonii  was  granted.  In  formulating  the 
decree,  the  contract  for  support  of  the  wife  after  divorce  was  not 
submitted  to  the  court,  but  the  court,  nevertheless,  incorporated  its 
substance  in  a  decree  for  alimony.  After  obeying  the  decree  for  five 
years,  the  husband  ceased  making  payments,  contending  that  the  de- 
cree, in  so  far  as  it  imposed  alimony,  was  beyond  the  court's  juris- 
diction. 

In  a  proceeding  of  attachment,  instituted  by  the  wife  to  enforce 
the  decree  for  alimony,  the  Court  of  Common  Pleas  No.  4  of  Alle- 
gheny County — the  court  that  entered  the  decree — dismissed  the  pro- 
ceeding with  a  frank  admission  that  the  decree  for  alimony  was  in- 
advertently entered  and  was  in  excess  of  its  jurisdiction.  Appeal 
was  taken  to  the  Superior  Court  of  the  State  of  Pennsylvania — ^the 
appropriate  appellate  tribunal  of  last  resort — where  the  order  of  the 
Court  of  Common  Pleas  discharging  the  rule  for  attachment  was 
affirmed  on  an  opinion  holding  that  under  the  Constitution  and  stat- 
utes of  that  state,  which  had  not  changed  the  common  law  rule  ex- 
cept where  the  husband  is  libelant,  alimony  cannot  be  awarded  upon 
a  divorce  a  vinculo  matrimonii.  Moore  v.  Moore,  64  Pa,  Super.  Ct. 
192. 

The  divorced  wife  then  abandoned  her  claim  for  alimony  under  the 
decree  and  brought  in  the  court  below  this  action  for  support  under 
the  contract  between  her  husband  and  herself. 

The  defendant,  by  affidavit  of  defence — z  proceeding  in  Pennsyl- 
vania under  the  Practice  Act  of  1915,  P.  L.  483,  similar  to  the  com- 
mon law  proceeding  by  demurrer — raised  the  question  of  law,  whether 
the  contract  is  on  its  face  and  on  the  plaintiff's  showing  of  facts  in- 
valid because  contra  bonos  mores. 

On  this  question,  the  District  Court  sustained  the  defendant  and 
entered  judgment  accordingly.  The  plaintiff  sued  out  this  writ-of- 
error,  asserting  here,  as  below,  the  validity  of  the  contract. 

The  plaintiff  has  relieved  us  of  the  necessity  of  discussing  at  length 
the  general  principles  of  law  that  bear  on  the  question  before  us  by 
conceding,  "that  an  agreement  which  looks  to  a  possible  or  intended 
future  separation,  or  which  might  encourage  such,  is  void;   and  that 
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a  contract  whose  consideration  is  the  obtaining  of  a  divorce  is  contra 
bonos  mores,  and  void ;"  and  that  "a  contract  though  expressing  an- 
other consideration,  should  be  void  if  its  true  purpose  is  to  procure  a 
divorce,  or  if  its  tendency  is  to  cause  a  divorce  to  be  obtained." 

To  escape  the  application  of  these  universally  admitted  principles 
to  the  contract  sued  on,  the  plaintiff  takes  two  positions.  Of  these 
the  first,  in  the  language  of  her  counsel,  is,  that  "no  one  has  brought 
upon  the  record  the  fact  that  the  Common  Pleas  granted  the  divorce." 
If  this  fact  be  excluded  from  the  case,  the  suit  ends  here.  But  there 
are  phases  of  the  case  of  such  serious  import  that  we  are  not  inclined 
to  dispose  of  it  summarily  on  this  position.  , 

In  passing  on  the  plaintiff's  contention  that  the  fact  of  divorce  is 
not  in  the  record  and  therefore  is  not  to  be  regarded  as  in  the  case, 
it  may  be  sufficient  to  emphasize  by  repetition  that  the  contract  con- 
tains two  undertakings  by  the  defendant ;  first,  to  pay  his  wife  a  given 
sum  for  expenses  and  alimony  pendente  lite,  and  second,  to  pay  her  a 
like  sum  for  "support  or  alimony"  after  a  decree  of  divoffe  has  been 
granted.  The  plaintiff's  statement  of  claim  does  not  show  on  which 
undertaking  this  action  was  brought.  Manifestly  it  cannot  at  this  date 
be  brought  on  both.  If  brought  on  the  first,  that  is,  on  the  undertak- 
ing for  alimony  pendente  Ute,  she  cannot  recover  for  her  husband's 
default  in  paying  for  her  support  at  a  time  five  years  after  the  litiga- 
tion had  ended ;  if  on  the  second,  that  is,  on  the  undertaking  for  "sup- 
port or  alimony"  after  divorce  has  been  granted,  she  cannot  recover 
unless  the  fact  that  a  decree  for  divorce  has  been  granted — ^the  condi- 
tion precedent  on  which  her  right  of  action  is  predicated — ^is  averred 
in  her  statement  of  claim  and  proved  or  is  otherwise  established. 

Although  the  plaintiff  has  failed  to  plead  this  essential  fact,  we  are 
not  inclined  to  dispose  of  her  case  on  this  ground,  for  we  prefer — as 
her  counsel  probably  expected — ^to  take  judicial  notice  of  the  fact 
of  divorce  as  established  by  public  records  and  shown  by  published 
reports.  In  the  discussion  that  is  to  follow,  we  shall  consider  that  the 
divorce  contemplated  in  the  contract  has  been  granted  and  that  the 
event  on  which  the  husband's  undertaking  was  based,  has  occurred. 

The  second  position  which  the  plaintiff  assumes  in  order  to  take 
the  case  from  under  the  law  applicable  to  a  contract  between  husband 
and  wife  having  a  tendency  to  aid  or  facilitate  the  granting  cff  divorce 
is,  that  husband  and  wife  may  contract  while  married  with  reference 
to  and  in  recognition  of  a  present  separation,  and  that  such  a  con- 
tract is  valid  and  effectual,  both  in  law  and  equity,  provided  its  ob- 
ject be  actual  and  immediate,  and  not  contingent  or  prospective.  In 
urging  this  as  the  applicable  law  of  the  case,  the  plaintiff  maintains, 
that  Ae  contract  in  suit,  when  entered  into,  had  to  do  with  an  actual 
se{>aration  between  the  wife  and  husband  then  existing,  and  extended 
to  the  support  of  the  wife  during  that  separation  as  it  continued  in 
the  future,  as  distinguished  from  a  contract  for  support  conditioned 
upon  and  following  a  decree  for  divorce. 

We  do  not  question  this  statement  of  the  law ;  we  question,  rather, 
its  application  to  the  contract  in  this  case  and  to  the  circumstances 
under  which  the  contract  was  made.    It  is  well  settled  both  in  Eng- 
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land  and  m  the  United  States — and  particularly  in  PcnnsylvaiMa— 
that  an  agreement  of  separation  between  husband  and  wife,  made  after 
separation  has  taken  place,  whereby  the  husband  provides  for  the 
wife's  separate  maintenance  during  the  continuance  of  such  separa- 
tion is  lawful,  and  is  not  in  contravention  of  public  policy.  Wilson 
V.  Wilson,  1  H.  L.  Cas.  538;  Hunt  v.  Hunt,  5  Law  T.  Rq).  778 ;  Dan- 
iels V.  Benedict,  97  Fed.  367,  372,  38  C.  C.  A.  592  (C.  C  A.  8th) ;  6  R. 
C.  L.  771,  and  cases;  Hutton  v.  Hutton*s  Adm'r,  3  Pa.  100;  Spei- 
del's  Appeal,  107  Pa.  18;  Frank's  Estate,  195  Pa.  26,  33,  45  Atl.  489; 
Singer's  Estate,  233  Pa.  55,  81  Atl.  898;  Murh's  Estate,  59  Pa.  Su- 
per. Ct.  398.  But  the  contract  here  tmder  discussion,  while  entered 
into  at  a  time  when  there  was  a  separation  between  husband  and  wife 
presently  existing,  was  made  not  with  reference  to  that  separation  as 
it  then  existed,  but  with  reference  to  a  contemplated  future  separa- 
tion yet  to  arise  out  of  and  to  follow  an  anticipated  future  event,  which 
was  the  entry  of  a  decree  for  divorce.  This  was  another  separation, 
and  a  separation  of  another  kind.  This  fact,  we  think,  carries  the 
case  away  from  the  principles  of  law  applicable  to  a  contract  for  a 
wife's  maintenance  during  a  present  separation,  and  takes  it  back  to 
the  very  principles  of  law  applicable  to  a  contract  for  future  separa- 
tion which  the  plaintiff  conceded  but  endeavored  to  avoid  at  the  thresh- 
old of  the  argument.  Thus,  there  is  raised  a  question  with  two  as- 
pects, first  whether  the  contract  in  suit  was  based  on  an  immoral 
consideration,  and  if  not,  whether  its  true  purpose  or  its  tendency 
was  to  induce  the  future  separation  to  which  it  relates  by  stimulating 
the  wife  in  the  prosecution  of  her  suit  for  divorce  in  a  manner  and 
measure  opposed  to  sound  principles  and  public  policy. 

[1]  Does  the  contract  contain  a  valid  consideration?  The  contract 
is  unilateral.  It  contains  two  promises  by  the  husband  and  none  by 
the  wife.  Admittedly,  no  express  consideration  moved  from  the  wife 
to  the  husband.  The  only  consideration  for  the  husband's  promise 
named  in  the  contract  is  the  husband's  relief  from  annoyance  in 
having  "his  financial  condition,  and  the  value  of  his  business,  and  his 
business  interest,  *  *  *  made  the  .subject  of  judicial  investiga- 
tion" and  disclosed  to  the  public  by  the  court  in  determining  alimony, 
which  both  parties,  we  must  assume,  mistakenly  thought  would  be  im- 
posed by  the  decree  of  divorce.  As  there  rested  on  the  husband  no  l^gal 
obligation  for  his  wife's  support  after  divorce  of  the  character  con- 
templated in  the  agreement,  and,  as,  accordingly,  no  decree  for  ali- 
mony could  validly  be  entered  against  him,  Moore  v.  Moore,  64  Pa. 
Super.  Ct.  192,  it  follows  that  no  inquiry  by  the  court  into  the  hus- 
band's affairs  to  determine  the  amount  of  alimony  could  validly  be 
made.  A  promise  made  where  there  is  no  legal  obligation,  and  made, 
whether  through  ignorance  of  rights  or  misconception  of  the  law,  to 
avoid  something  that  cannot  happen,  lacks  valid  consideration,  and  is 
not  binding.  Logan  v.  Mathews,  6  Pa.  417;  Offutt  v.  Parrott,  1 
Cranch,  C.  C.  154,  18  Fed.  Cas.  606,  No.  10,453;  Maull  v.  Vaughn, 
45  Ala.  134;  Grimes  v.  Grimes,  89  S.  W.  548,  28  Ky.  Law  Rep.  549. 

It  would  appear,  therefore,  that  the  contract  is  void  for  want  of 
consideration.    But  opposed  to  this  view,  the  plaintiff  cites  and  con- 
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fidently  relies  upon  the  case  of  Blaker  v.  Cooper,  7  Serg.  &  R.  (Pa.) 
500,  where  the  court  sustained  a  contract  made  between  husband  and 
wife  while  separated,  providing  for  the  wife's  support  for  her  nat- 
ural life.  Subsequently  the  parties  were  divorced — ^at  whose  instance 
it  does  not  appear — and  the  wife  remarried.  The  husband  stopped 
payments  and  the  wife  sued  on  tfie  bond  accompanying  the  contract. 
The  report  of  the  case  shows  very  clearly  that  the  husband,  who  was 
a  man  of  landed  property,  made  his  promise  of  support  on. a  valid 
consideration — the  wife's  release  of  dower — ^and  not  on  a  misconcep- 
tion of  the  law  as  to  his  obligation  to  support  his  wife  after  divorce. 
The  point  was  made  that  the  contract  provided  for  alimony,  and,  that, 
as  under  tlie  Pennsylvania  law  the  husband  was  not  liable  for  alimony 
after  divorce  a  vinculo  matrimonii,  the  contract  expired  with  the  grant- 
ing of  divorce.  The  court  decided  otherwise.  The  case  cited  does 
not  rule  this  case,  because  there  a  valid  consideration  for  the  hus- 
band's promise  was  found,  while  here  no  such  valid  consideration 
appears,  and  also  in  that  case  the  promise,  not  being  made  in  contem- 
plation of  divorce  and  for  the  wife's  support  during  the  separation 
that  would  follow,  was  not  contra  bonos  mores,  while  here  the  prom- 
ise, if  not  literally  given  in  consideration  of  divorce,  its  performance 
was  conditioned  on  divorce,  and  raises  the  question  of  public  policy. 

[2]  If  nothing  more  were  in  the  case  than  the  question  of  the  va- 
lidity of  the  consideration  just  discussed,  we  would  hold  that  the  judg- 
ment of  the  court  below  diould  be  affirmed.  But  we  prefer,  rather, 
to  decide  the  case  on  another  ground,  which  extends  beyond  the  im- 
mediate interests  of  the  parties  and  relates  to  considerations  of  good 
morals  and  public  policy. 

The  question  whether  the  contract  is  against  public  policy  must  be 
determined  by  its  purpose  and  tendency.  6  R.  C.  L.  707.  Admitting 
this,  the  plaintiff  maintains,  that  the  purpose  and  tendency  of  the 
contract  are  questions  for  the  jury,  and,  that,  accordingly,  the  trial 
judge  erred  in  deciding  them  himself.  But,  where  the  facts  are  con- 
ceded, or  are  not  in  dispute,  as  on  demurrer  or  on  affidavit  of  defense 
under  the  Pennsylvania  practice,  or  where  the  question  does  not  de- 
pend upon  the  circumstances  under  which  the  contract  was  entered 
into,  the  question  whether  a  particular  contract  contravenes  public 
policy  is  to  be  determined  by  the  court,  not  by  the  jury.  6  R.  C.  L. 
710.  The  contract  being  before  the  court  on  pleadings  that  show  all 
the  facts,  the  question  whether  a  contract  which  contemplates  a  future 
separation  has  a  tendency  to  induce  such  separation  in  a  manner  that 
contravenes  public  policy  is  one  of  interpretation  by  the  court.  6  R. 
C.  L.  771,  and  cases. 

It  cannot  be  denied  that  the  contract  in  this  case  contemplates  sep- 
aration in  the  future,  that  is,  a  separation  that  will  follow  future  di- 
vorce. It  looks  to,  not  merely  a  possible,  but  an  intended  separa- 
tion. The  husband's  promise  is  enforceable,  if  at  all,  only  after  a 
divorce  a  vinculo  matrimonii  has  been  granted;  therefore,  his  prom- 
ise is  conditioned  on  that  event.  Has  tfie  promise  a  tendency  to  in- 
duce that  event?  The  promise  was  not  made  to  cover  merely  a  real 
or  fancied  obligation.    A  promise  to  discharge  such  an  obligation. 
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even  if  otherwise  valid  would  be  void  if  its  tendency  was  to  induce 
an  unlawful  thing.  But  the  promise  was  for  something  more  than  for 
support  of  the  divorced  wife  during  the  period  of  the  husband's 
life — ^an  obligation  which  the  laws  of  some  states  would  impose  upon 
him.  He  undertook  to  support  her  for  her  life,  and  to  do  this,  he 
bound  "his  heirs,  executors,  and  administrators"  to  continue  payments 
for  her  support  after  his  death.  By  this  promise,  the  wife  was  shown, 
that  if  she  succeeded  in  getting  a  divorce,  she  would  receive  more 
than  the  law  would  award  her,  even  if  the  law  were  as  she  thought 
it.  This  was  a  substantial  inducement  to  her  to  prosecute  her  divorce 
proceeding  to  the  decree  on  which  alone  she  could  reap  the  promised 
reward.  Manifestly,  the  tendency  of  the  husband's  promise  as  it 
affected  the  wife  was  to  encourage  her  to  prosecute  the  suit  to  a  suc- 
cessful termination,  or,  at  the  very  least,  to  deter  her  from  abandon- 
ing it.  Such  an  undertaking  savors  of  collusion,  a  thing  the  divorce 
laws  of  Pennsylvania  very  vigorously  denounce.  The  husband  had 
some  reason  for  making  the  promise  other  than  a  sense  of  legal  obli- 
gation to  support  his  wife  after  divorce.  He  doubtless  expected  some 
benefit  in  return  for  the  detriment  he  would  suffer  and  his  estate 
would  sustain  by  payments  to  be  made  by  him  and  his  executor 
through  an  unknown  period  of  years.  It  must  be  believed  that  there 
is  hidden  in  the  contract  some  consideration,  other  than  the  one  we 
have  already  disposed  of,  which  inspired  him  voluntarily  to  enter  into 
an  obligation  of  such  substantial  character.  The  promise  of  the  hus- 
band to  do  what  the  law  did  not  require  of  him  and  to  do  it  in  a  meas- 
ure even. beyond  his  own  misconception  of  the  law's  requirements, 
suggests  the  real  consideration  that  moved  him  to  his  promise.  If,  be- 
cause of  the  silence  of  the  contract  and  the  absence  of  evidence  ali- 
unde, we  cannot  hold  that  the  consideration  of  the  husband's  promise 
was  the  obtaining  of  the  divorce  which  his  wife  was  seeking,  we  find 
that  the  promise  shows  a  willingness  on  his  part,  if  nothing  more,  to 
promote  and  pay  for  the  event  which  the  wife  alone  could  bring  about. 
A  contract  to  do  such  a  thing  tends  inevitably  to  encourage  the  benefi- 
ciary to  perforrh  the  condition  on  which  alone  she  can  receive  its 
benefits. 

The  marital  relation  is  regarded  by  the  law  as  the  basis  of  the  social 
organization.  The  preservation  of  that  relation  is  deemed  essential 
to  public  welfare.  Agreements  between  parties  that  are  conditioned 
on  divorce,  Barngrover  v.  Pettigrew,  128  Iowa,  533,  104  N.  W.  9(H, 
2  L.  R.  A.  (N.  S.)  260,  or  that  tend  to  destroy  that  relation  by  encour- 
aging or  facilitating  the  procuring  of  divorce,  are  against  good  morals 
and  will  not  be  enforced.  The  maxim,  "Ex  turpi  contractu  non  ori- 
tur actio,"  founded  as  it  is  on  sound  morals,  has  been  long  recognized 
by  the  courts  in  the  administration  of  justice.  The  contract  in  suit, 
as  we  interpret  it,  is  very  different  from  contracts  sustained  b)r  courts 
in  some  states  where  the  husband's  obligation  to  support  his  wife 
continues  after  divorce  and  is  provided  for  by  alimony,  and  where 
such  agreements  are  regarded  by  the  courts  as  a  satisfactory  short 
cut  to  aid  them  in  framing  decrees.  Hammerstein  v.  Equitable  Trust 
Co.,  156  App.  Div.  644,  141  N.  Y.  Supp.  1065,  1070;  Werner  v.  Wer- 
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ner,  153  App.  IMv.  719,  138  N.  Y.  Supp.  633;  Doeme  v.  Doeme,  96 
App.  Div.  284,  89  N.  Y.  Supp.  215,  218;  Nelson  v.  Vassenden,  115 
Minn.  1,  4,  131  N.  W.  794,  35  L.  R.  A.  (N.  S.)  1167;  Ham  v.  Twom^ 
bly,  181  Mass.  170,  173,  174,  63  N.  E.  336.  Even  in  ca^es  in  these 
states,  contracts  for  support  in  the  nature  of  agreed  alimony  are  not 
sustained  if  they  disclose  a  tendency  to  encourage  divorce.  Werner 
V.  Werner,  153  App.  Div.  719, 138  N.  Y.  Supp.  633 ;  Maisch  v.  Maisch, 
87  Conn.  377,  383,  87  Atl.  729;  Gibbons  v.  Gibbons  (Ky.)  54  S.  W. 
710,  711. 

We  regard  the  contract  in  suit  void  as  tending  to  aid  and  facili- 
tate the  obtaining  of  a  divorce  by  encouraging  the  wife  vigorously 
to  prosecute  her  action,  and  that,  being  void,  because  opposed  to  pub- 
lic policy,  the  contract  cannot  be  rendered  valid  either  by  the  presence 
of  an  otherwise  lawful  consideration  or  by  the  mere  ceremony  of  at- 
taching a  seal  to  it.  Gaslight  &  Coke  Co.  v.  Turner,  5  B.  N.  C.  675 ; 
Standard  Lumber  Co.  v.  Butler  Jce  Co.  (C.  C.  A.  3d)  146  Fed.  359, 
76  C.  C.  A.  639,  7  L.  R.  A.  (N.  S.)  467. 

The  judgment  below  is  affirmed. 


WOIiFE  et  al.  v.-BARATABIA  LAND  CO. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  8,  1919.) 
Na4866. 

Covenants  ^=>121(3) — Judqme.^t  Against  Covenantee — Effect. 

To  hold  a  warrantor  in  a  deed  bound  by  the  result  of  a  suit  involv- 
ing the  matter  upon  which  his  obligation  rests,  It  is  not  necessary  that 
he  be  a  formal  party  to  the  record,  but  it  is  sufficient  if  he  has  informa- 
tion of  the  suit  and  an  invitation  and  opportunity  to  participate  in  it 

Wade,  District  Judge,  dissenting  in  part 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Northern 
restrict  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  at  law  by  the  Barataria  Land  Company  against  John  D. 
Wolfe  and  others.  Judgment  for  plaintiflF,  and  defendants  bring  error. 
Reversed  and  remanded. 

F.  F.  Dawley,  of  Cedar  Rapids,  Iowa  (Dawley  &  Jordan,  of  Cedar 
Rapids,  Iowa,  and  C.  W.  Kepler  &  Son,  of  Mt  Vernon,  Iowa,  on  the 
brief),  for  plaintiffs  in  error. 

J.  H.  Trewin,  of  Cedar  Rapids,  Iowa  (John  M.  Redmond  and  John 
D.  Stewart,  both  of  Cedar  Rapids,  Iowa,  on  the  brief),  for  defendant 
in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

HOOK,  Circuit  Judge.  The  Barataria  Land  Company  sued  the 
Wolfes  in  the  United  States  District  Court  for  the  Northern  District 
of  Iowa  to  recover  a  part  of  the  purchase  price  paid  them  for  a  tract 
of  land  in  Louisiana,  which  they  sold  and  conveyed  to  it  with  cove- 

^ssFOT  oUier  cases  see  same  topic  ft  KEY-NTJMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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nants  of  seizin  and  warranty.  The  price  paid  was  an  agreed  sum  per 
acre,  and  the  action  was  brought  because  of  a  shortage  in  the  area, 
afterwards  ascertained. 

To  show  the  extent  of  the  shortage  the  plaintiff  introduced  in  evi- 
dence the  record  of  a  decree  of  a  court  of  Louisiana  in  a  suit  between 
it  and  an  adjoining  landowner  to  settle  a  controversy  over  their  bounda- 
ry line.  The  line  established  by  the  decree  lessened  the  area  conveyed 
and  warranted  to  the  plaintiff.  Upon  proof  that  the  defendants  Wolfe 
were  informed  of  the  pendency  of  the  Louisiana  suit,  and  were  invited 
to  aid  plaintiff  in  the  trial  of  it,  the  court  instructed  the  jury  that  the 
decree  was  conclusive  of  the  true  boundary  line,  leaving  th^  only  to 
compute  their  award  upon  the  shortage  disclosed  and  the  price  paid 
per  acre.  Accordingly  there  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  defendants  prosecuted  this  writ  of  error.  The  question  is  of 
the  correctness  of  the  court's  instruction. 

'  A  statute  of  Louisiana  provides  for  suits  to  settle  controversies  over 
boundary  lines.  Such  a  suit  does  not  depend  upon  a.dverse  possession 
by  a  defendant  as  in  actions  in  ejectment,  but  upon  the  existence  of  a 
controversy  over  the  true  boundary  between  adjoining  owners,  and  it 
is  not  material  which  of  the  disputants  commences  it.  The  remedy 
provided  by  the  statute  makes  for  good  order,  and  in  effect,  if  not  in 
form,  may  in  a  sense  result  in  the  judicial  establishment  of  title.  The 
plaintiff  here  was  also  the  plaintiff  in  Louisiana,  but  there  is  no  sound 
reason  in  that  circumstance  why  those  beholden  to  it  may  not  be  con- 
cluded by  the  decree  as  much  as  if  it  had  been  a  defendant  in  eject- 
ment and  had  suffered  eviction.  The  controversy  was  a  justiciable 
one,  affecting  plaintiff's  right  to  land  embraced  in  the  description  in 
defendants'  deed.  It  is  not  denied  that  there  was  a  real  controversy 
between  the  plaintiff  and  the  adjoining  owner  over  the  boundary  line, 
and  no  fraud  or  collusion  appears.  The  judicial  determination  of  it 
must  necessarily  have  been  in  Louisiana. 

To  hold  a  warrantor,  indemnitor,  or  person  in  a  similar  relation, 
bound  by  the  result  of  a  suit  involving  the  matter  upon  which  his  ob- 
ligation to  another  rests,  it  is  not  necessary  that  he  be  a  formal  party 
to  the  record.  The  strict  principles  of  res  adjudicata  do  not  apply.  His 
privity  or  relation  to  the  record  party  precedes  the  judgment,  and  it 
is  sufficient  if  he  has  information  of  the  suit  and  an  invitation  and  sea- 
sonable opportunity  to  aid  or  participate  in  the  conduct  of  it.  Chicago 
v.  Robbins,  2  Black,  418,  17  L.  Ed.  298;  Robbins  v.  Chicago,  4  Wall. 
657,  18  L.  Ed.  427.  In  that  case  the  city  sued  Robbins  to  recover  the 
amount  of  a  judgment  it  was  compelled  to  pay  to  one  Woodbury  for  in- 
juries caused  by  his  falling  into  an  excavation  in  a  public  street  which 
Robbins  made  and  negligently  left  unguarded.  Robbins  had  been  in- 
formed of  the  Woodbury  suit  against  the  city  and  of  the  approaching 
trial,  and  was  requested  by  the  city  to  aid  it  in  procuring  testimony.  He 
wa5  not  formally  notified  to  defend,  nor  that  he  would  be  held  responsi- 
ble for  the  result.  The  Supreme  Court  held  that  such  a  notice  was  not 
necessary.  That  case  was  founded  on  a  tort,  but  the  principle  applies 
as  strongly  where  the  duty  to  indemnify  or  hold  harmless  arises  from 
contract.    There  is  a  diversity  of  views  in  the  state  courts  as  to  the 
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notice  that  should  be  given  the  indemnitor  or  warrantor.  Some  re- 
quire an  express  notice  or  request  to  participate  as  a  party  to  the  causey 
and  a  declaration  of  the  consequences  if  it  is  ignored ;  but  the  modem 
trend  is  towards  a  relaxation  of  that  strictness.  The  hotter  rule  is 
that  of  Oceanic  Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola, 
144  N.  Y.  663,  39  N.  E.  360,  as  follows: 

"No  partlcnlar  form  of  words  Is  necessary  in  order  to  eonstJtute  notice  in 
snch  cases,  nor  is  It  even  necessary  to  give  a  written  notice.  It  is  sufficient 
that  the  party  against  whom  ultimate  liability  is  claimed  is  fully  and  fairly 
informed  of  the  claim,  and  that  the  action  is  pending  with  full  opportunity  to 
defend  or  to  participate  In  the  defense.  If  he  then  neglects  or  refuses  to 
make  any  defense  he  may  have,  the  judgment  will  bind  him  in  the  same  way 
and  to  the  same  extent  as  if  he  had  been  made  a  party  to  the  record." 

But,  however  this  may  be,  the  rule  of  Robbins  v.  Chicago  prevails  in 
federal  jurisdictions.  There  is  nothing  inconsistent  with  it  in  K^piolani 
Estate  V.  Atcherly,  238  U.  S.  119,  35  Sup.  Ct.  832,  59  L.  Ed.  1229, 
Ann.  Cas.  1916E,  142. 

The  defendants  knew  of  the  controversy  over  the  boundary  line  sev- 
eral years  before  the  I>ouisiana  decree  was  rendered.  They  afterwards 
learned  of  the  pendency  of  the  suit  there ;  they  had  a  copy  of  the  peti- 
tion in  the  case,  and  made  surveys  on  their  own  account,  all  in  ample 
time  for  their  affirmative  aid  and  participation  in  the  litigation.  About 
four  months  before  the  decree  was  rendered  they  were  requested  by 
plaintiff  to  furnish  any  evidence  they  had  for  use  at  the  trial,  and  to 
make  suggestions  about  the  establishment  of  the  true  boundary  line. 
They  replied  in  substance  that  if  plaintiff  would  dismiss  the  present 
action,  which  had  been  brought  and  was  then  pending  in  Iowa,  ''and 
waive  its  claims  for  damages  by  reason  of  alleged  shortage,"  one  of 
the  defendants  would  go  to  Louisiana  and  testify  and  furnish  what  in- 
formation he  could ;  otherwise  not.  This  correspondence  was  conduct- 
ed between  counsel  of  the  parties  to  this  suit,  but  one  of  the  defend- 
ants saw  the  plaintiff's  letter.  They  made  no  claim  of  any  lack  of 
complete  information,  or  of  insufficiency  in  time  or  character  of  the 
notice  and  request.  Their  position,  quite  untenable,  was  that,  if  plain- 
tiff did  not  dismiss  the  present  action  and  waive  its  claim  for  damages, 
they  would  not  disclose  the  evidence  they  had  pr^ared  for  their  own 
defense.  Manifestly  the  defendants  had  information  of  the  suit  in 
Louisiana,  and  an  invitation  and  an  opportunity  to  aid  or  participate 
in  its  conduct  sufficient  to  bind  them  to  the  result. 

Wo  have  so  far  considered  the  case  upon  the  assumption  that  the 
Louisiana  decree  was  final.  Defendants  urge  that  it  was  not.  It  is 
doubtful  that  this  point  was  made  at  the  trial  definitely  enough  to  at- 
tract the  attention  of  the  court,  but  in  an  amendment  to  its  petition 
in  this  cause,  setting  up  the  decree,  the  plaintiff  averred  that  the  de-* 
fendant  in  that  suit  had  the  right  of  appeal,  and  that  an  appeal  and 
reversal  might  occur.  True,  this  was  done  in  an  attempt  by  plaintiff 
to  reserve  the  right  to  increase  its  claim  for  damages;  but  the  av^- 
ment  cannot  be  ignored,  and  it  must  be  considered  in  connection  with 
an  entire  absence  in  the  record  before  us  of  anything  indicating  a  final- 
ity of  the  Louisiana  decree.    We  cannot  say  that  an  appeal  was  not 
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taken,  or  that,  if  taken,  it  would  not  materially  and  substantially  change 
the  rights  of  the  parties  to  that  suit,  as  well  as  the  rights  of  defendants 
here.  For  this  reason  the  judgment  must  be  reversed  and  a  new  trial 
awarded,  but  nothing  we  have  said  shall  be  taken  to  affect  the  discre- 
tion of  the  trial  court  to  hold  the  case  until  the  appeal,  if  one  was 
taken,  results  in  a  final  decree. 
The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

WADE,  District  Judge  (concurring  in  part  and  dissenting  in  part). 
I  concur  in  the  reversal  of  this  case  upon  the  ground  that  the  Louisi- 
ana decree  was  not  at  the  time  of  the  trial  final ;  but  I  cannot  agree 
with  the  majority  of  the  court  in  holding  that  the  decree  in  the  Louisi- 
ana case  (if  final)  concludes  the  defendants  (herein  referred  to  as  the 
Wolfes).  The  right  of  every  man  to  his  "day  in  court"  is  so  important 
that  it  should  be  carefully  guarded. 

"It  is  a  rule  as  old  as  the  law,  and  never  nK>re  to  be  rejected  than  now, 
that  no  one  shaU  be  personally  bound  until  he  has  had  his  day  in  oouit,  by 
which  is  meant,  until  he  has  be^i  duly  dted  to  appear,  and  has  been  afforded 
an  opportunity  to  be  heard.  Judgm^it  without  such  citation  and  opportunity 
wants  all  the  attributes  of  a  Judicial  determination."  Galpin  v.  Page,  18 
Wall.  350,  21  Ia  Ed.  959 ;  Old  Wayne  Mutual  Association  v.  McDonougb,  204 
U.  S.  8,  27  Sup.  Ct  23^,  51  U  Ed.  345. 

Cases  cited  in  majority  opinion  have  gone  far  toward  depriving 
parties  of  this  right,  and  this  case  in  my  judgment  goes  a  step  further 
than  any  of  the  courts  have  yet  ventured.  The  plaintiff  (herein  re- 
ferred to  as  tho  Land  Company)  had  already  instituted  this  suit  in  the 
Northern  district  of  Iowa  before  it  commenced  the  proceedings  in 
Louisiana.  It  was  not  evicted,  and  no  suit  was  instituted  against  it  in 
Louisiana.  It  elected  to  commence  the  boundary  line  case  htmdreds  of 
miles  away  from  the  residence  of  the  defendants,  and  in  a  jurisdiction 
where  they  should  not  be  called  upon  to  litigate — especially  when  there 
was  a  suit  pending  against  them  in  the  proper  jurisdiction  involving 
the  same  issues. 

The  Land  Company  certainly  had  a  right  to  elect  whether  the  suit 
in  Louisiana  should  be  such  as  to  become  binding  upon  its  grantors. 
The  majority  opinion  states  that  it  is  sufficient  if  the  party  sought  to 
he  held  "has  information  of  the  suit,  and  an  invitation  and  seasonable 
opportunity  to  aid  or  participate  in  the  conduct"  of  the  case.  With 
this  I  agree,  provided  it  means  that  the  party  has  full  opportunity  to 
appear  and  try  the  case  in  his  own  way,  make  his  own  issues,  intro- 
duce testimony,  and  cross-examine  witnesses.  Less  than  this  does  not 
give  him  his  "day  in  court." 

In  this  case  I  cannot  agree  that  the  Wolfes  had  any  "invitation"  to 
take  part  in  the  trial.  I  think,  under  all  the  facts,  such  invitation  is 
distinctly  negatived.  I  am  satisfied  that  the  Land  Company  had  no 
purpose  or  intention  of  binding  the  Wolfes  by  the  decree  in  the  Louisi- 
ana case.  I  am  convinced  that  the  claim  of  an  adjudication  was  an 
afterthought. 

This  case  was  commenced  in  June,  1915,  the  suit  in  Louisiana  was 
instituted  in  October,  1915,  and  not  tmtil  January  25,  1916,  six  days 
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before  the  case  was  assigned  for- trial,  did  the  Land  Company  advise 
the  Wolfes  of  the  pendency  of  the  suit,  and  this  was  by  a  letter  which 
could  not  reach  counsel  for  Wolfes  before  January  26th.  That  it  was 
not  an  invitation  to  have  their  "day  in  court"  in  the  Louisiana  case  is 
indicated  by  the  following  language  in  tEe  letter : 

"Kindly  give  this  matter  joxir  prompt  attention,  as  the  boundary  line  suit 
Is  set  for  trial,  as  we  understand  It,  on  January  81,  1916." 

"Blindly  use  the  telegraph*  If  necessary,  at  our  client's  expense,  dtlng  rec- 
ords and  giylng  names  of  witnesses,  with  their  addresses,"  etc. 

It  was  easy  for  the  Land  Company  to  have  plainly  demanded,  or 
at  least  invited,  the  Wolfes  to  appear  in  the  case ;  instead  it  is  said : . 

"We  respectfully  request  that  they  [the  Wolfes]  furnish  to  the  Barataria 
Land  Ck>mpany  any  and  all  information  they  have  which  will  aid  the  Bara- 
taria Land  Company  In  determining  and  settling  the  boundary  of  the  lands 
purchased  by  the  Barataria  Land  Company  from  your  cUents  In  a  proper  way. 
If  your  clients  have  any  Information  which  will  tend  to  establish  the  boundary 
in  accordance  with  the  description  in  the  deeds,  our  clients,  the  Barataria 
Land  Company,  will  be  more  than  pleased  to  have  you  furnish  It,  and  will 
be  glad  to  consider  any  suggestions  you  may  have  In  referenoe  to  establish- 
ing the  true  boundary  lines  of  the  land  purchased  by  the  Barataria  Land 
*  Company  from  Messrs.  Wolfe  and  other&" 

The  whole  letter  is  plainly  a  request  that  the  Wolfes  furnish  to  the 
Barataria  Land  Company  information  which  they  may  have  acquired 
in  preparing  their  defense  in  the  Iowa  case,  and  it  is  to  me  just  as 
plainly  a  notice  to  the  Wolfes  that  the  Land  Company  is  going  to  con- 
duct the  case  itself. 

That  it  was  so  understood  by  counsel  for  the  Wolfes  is  shown  by 
their  answer  to  the  letter,  and  that  the  Land  Company  so  understood  it 
is  plain  from. the  fact  that,  while  the  decree  was  rendered  in  the  bound- 
ary line  case  in  May,  1916,  and  there  was  an  amendment  filed  to 
the  petition  in  this  case  on  June  20th — ^practicalljr  a  month  after  the 
decree  was  rendered,  in  which  the  Louisiana  suit  is  referred  to,  no 
suggestion  was  made  that  the  Wolfes  were  bound  by  the  adjudication. 
It  was  not  until  October  3,  1916— the  day  before  the  trial  of  this 
case  was  commenced — ^that  any  pleading  was  filed  setting  forth  the 
claim  that  the  letter  was  sent,  and  that  the  adjudication  was  binding. 

I  do  not  believe  that  a  person  can  be  bound  in  such  a  case,  except 
where  he,  as  a  reasonably  prudent  man,  is  justified  in  believing  that 
the  other  party  expects  him  to  make  defense,  and  contemplates  that 
the  adjudication  shall  be  binding  upon  him.  I  assume  that,  if  the  Land 
Company  had  distinctly  stated,  "We  will  be  glad  to  have  any  evidence 
you  can  furnish,  but  we  do  not  expect  you  to  take  any  part  in  the 
trial,"  no  one  would  contend  that  the  Wolfes  would  be  bound  by  the 
decree.  To  my  mind,  this  was  in  effect,  under  all  the  circumstances, 
just  what  was  conveyed  to  the  Wolfes. 

I  think  there  is  a  marked  distinction  between  a  case  where  the  ven- 
dee of  land  is  made  a  defendant  in  a  suit  which  seeks  to  evict  him 
from  scHne  of  the  land  purchased,  and  one  in  which  the  vendee  com- 
mences the  suit.  In  the  suit  by  the  vendee,  he  has  control  of  the  liti- 
gation; he  can  elect  whether  to  make  his  vendor  a  party  or  not;  he 
can  make  his  own  issues,  and  in  such  case  I  do  not  believe  that  his 
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vendor  is  bound  by  the  decree,  unless  the  vendee,  in  clear  and  unmis- 
takable language,  notifies  or  invites  the  vendor  to  join  with  him  in  the 
trial.  If  his  conduct  is  such  (as  in  this  case)  as  to  make  the  vendor, 
as  a  reasonably  prudent  man,  believe  that  he  is  not  expected  to  join 
in  the  case,  he  should  be  estopped  from  relying  upon  the  decree  ren- 
dered. 


INTERSTATE  COMPRESS  00.  ▼.  AGNEW.* 

(drcnit  Court  of  Appeals,  Bigbth  Circuit    January  15^  1919.) 

Na5012. 

1.  Bailment  ^=9l4(l) — ^Bahjee  fob  Hibe — ^Measubb  of  IiIABiutt. 

A  bailee  for  hir^  is  only  bound  to  use  ordinary  diligence  in  the  care 
of  the  property  bailed,  and  in  the  absence  of  a  statute  prohibiting  it,  may 
limit  his  liabiUty  by  contract,  except  for  gross  n^ligenee,  willful  act,  or 
fraud. 

2l  Coxjbts  ^=»372(4) — ^B^debai.  Coubts — Foixownro  State  Dbcisions. 

A  dedsion  by  the  highest  court  of  a  state,  not  based  <m  any  statute. 
that  a  contract  is  void  as  against  the  public  policy  of  the  state,  is  not 
bindlDg  on  a  federal  court  in  a  case  involTing  a  similar  contract,  made  be- 
fore such  decisioQ  was  rendered,  and  where  the  contract  is  Talid  under 
the  settled  law  of  the  national  courts. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Action  at  law  by  J.  W.  Agnew  against  the  Interstate  Compress  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

James  R.  Keaton,  of  Oklahoma  City,  Okl.  (Frank  Wells  and  David 
I.  Johnston,  both  of  Oklahoma  City,  Okl.,  on  the  brief),  for  plaintiff 
in  error. 

Everett  Petry,  of  Tulsa,  Okl.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  The  defendant  in  error,  hereinafter  re- 
ferred to  as  the  plaintiff,  instituted  this  action  against  the  plaintiff  in 
error,  hereinafter  referred  to  as  the  Compress  Company,  to  recover  the 
value  of  294  bales  of  cotton  stored  with  the  Compress  Company,  al- 
leged to  have  been  destroyed  by  fire  by  reason  of  the  gross  negligence 
of  the  Compress  Company. 

The  answer  admits  the  destruction  of  the  cotton  while  stored  in  its 
compress,  but  denies  all  allegations  of  negligence.  As  a  further  de- 
fense it  pleads  that,  when  the  cotton  was  delivered  to  it,  it  executed 
and  delivered  to  the  party  delivering  it  a  receipt  which  provided : 

"Not  responsible  for  loss  by  damage,  fire,  flood,  or  other  agencies,  unless 
caused  by  tbe  wUlf  ul  act  or  groas  negligence  of  tbis  company" 

— ^which  receipt  was  accepted  by  the  bailor,  and  that  no  part  of  the 
cotton  was  destroyed  by  its  willful  act  or  gross  negligence.  These 
receipts  were  issued  and  delivered  in  January,  1915.    There  was  a  trial 

^=>For  other  caiei  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  266  Fed.  656,  —  C.  C.  A.  — . 
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to  a  jury,,  and  a  verdict  for  the  plaintiff.  The  Compress  Company  re- 
quested the  court,  among  other  special  requests,  to  charge  the  jury: 

•The  cx)urt  instructs  the  Jury  that  the  following  provisions  contained  in  each 
of  the  receipts  issued  by  the  defendant 'to  the  plaintiff,  or  his  grantors,  for 
each  of  the  bales  of  cotton  delivered  by  plaintiff  to  defendant,  and  in  the  lat- 
ter's  possession  at  the  time  of  the  fire^  to  wit:  *Not  responsible  for  loss  by 
damage,  fire,  flood,  or  other  agencies,  unless  caused  by  the  willful  act  or  gross 
negUgence  of  this  company*— constitutes  a  part  of  the  contract  of  bailment, 
and  is  a  valid  and  binding  provision  thereof,  and  before  plaintiff  wiU  be 
entitled  to  recover  in  this  case  he  must  sbow  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence  that  defendant's  agents  or  employes  were  guilty 
of  some  act  or  omission  contributing  to  the  destruction  of  plaintiff's  cotton 
by  the  fire  in  question,  which  was  wlllfuUy  performed  or  (knitted,  or  which 
amounts  to  gross  negligence  or  fraud." 

"You  are  instructed  tliat  the  defendant  in  this  case^  in  any  event,  was  only 
bound  to  use  ordinary  care  in  providing  a  reasonably  safe  place  for  the  stor- 
age of  the  cotton,  and  was  bound  only  to  take  such  precautions  and  adopt 
such  safeguards  na  an  ordinarily  prudent  person  would  ad<^t  to  protect  his 
own  property." 

'The  court  instructs  the  jury  that  one  who  undertakes  to  care  for  or  to 
provide  custody  for  goods  for  hire  has  a  legal  right  to  limit  his  liability  by 
special  contract,  so  as  to  cover  only  such  damage  as  may  be  caused  by  the 
willful  or  gross  negligence  of  the  party  in  caring  for  said  pro];)erty  or  pro- 
viding storage  therefor." 

"The  court  instructs  the  jury  that  a  custodian  for  hire,  who  has  Umited  the 
liability  thereunder  to  only  such  damages  as  may  be  caused  by  the  willful  or 
gross  negUgence  of  such  person,  can  only  be  held  liable  for  such  damage  as 
naturally  resulted  from  the  willful  act  of  such  person  in  caring  for  said  prop- 
erty or  for  such  damage  as  has  resulted  from  the  gross  negligence  of  such 
person  In  taking  care  of  said  property  while  in  his  possession" 

— all  of  which  requests  were  by  the  court  refused  and  proper  excep- 
tions saved. 

The  court  in  its  charge  instructed  the  jury  on  this  issue: 

•*A  proportion  which  may  well  be  disposed  of  at  the  outset  is  that  the  pro- 
Tision  in  the  tickets  for  this  cotton  against  re^Donsibility,  unless  caused  by  the 
willful  act  or  gross  negligence  of  the  company  is  not  valid,  because  contrary 
tci  the  public  poUcy  of  this  state.  The  principle  which  applies  in  a  case  of 
this  kind  and  which  governs  in  this  ease  is  tliat  the  defendant,  being  a  bailee 
for  hire  of  platotiff's  cotton,  would  become  answerable  in  damages  to  the 
plaintiff  in  case  of  the  loss  of  the  cotton,  throu^  its  negligence  proxlni^tely 
causing  sudi  loss,  but  not  otherwise." 

To  this  part  of  the  charge  a  proper  exception  was  saved  by  the  Com- 
press Company. 

[1]  The  issues  are  therefore  narrowed  to  the  single  proposition  of 
lav^,  whether  the  provision  contained  in  the  receipts  and  accepted  by 
the  plaintiff,  that  the  Compress  Company  is  not  responsible  for  loss 
or  damage  by  fire,  flood,  or  other  agencies,  unless  caused  by  the  will- 
ful act  or  gross  negligence  of  the  defendant,  is  valid.  In  Clark  v. 
United  States,  95  U.  S.  539,  542  (24  L.  Ed.  518),  it  was  held: 

**A  bailee  for  hire  is  only  responsible  for  ordinary  diligence  and  liable  for 
ordinary  negligence  in  the  care  of  the  property  bailed.  This  Is  not  only  the 
common  law,  but  the  general  law,  on  the  subject" 

It  is  equally  well  settled  that  a  bailee,  in  the  absence  of  a  statute 
prohibiting  it,  may  limit  his  liability  by  contract,  except  for  gross  neg- 
ligence, willful  act,  or  fraud.    World's  Columbian  Exposition  v.  Re- 
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public  of  France,  96  Fed.  687,  694,  38  C.  C.  A.  483 ;  Gashweiler  v. 
Wabash,  etc.,  R.  R.,  83  Mo.  112,  S3  Am.  Rep.  558;  Butler  v.  Greene, 
49  Neb.  280,  68  N.  W.  496;  Sanchez  v.  Blumberg  (Tex.  Civ.  App.) 
176  S.  W.  904;  Evans  v.  Nail,  1  Ga.  App.  42,  57  S.  E.  1020:  Direct 
Nav.  Co.  v.  Davidson,  32  Tex.  Civ.  App.  492,  74  S.  W.  790;  Memphis 
&  Charleston  R.  R.  Co.  v.  Jones,  39  Tenn.  (2  Head)  517;  4  Elliott  on 
Contracts,  §  3002;  6  Corp.  Juris,  p.  1112.  In  the  World's  CoUimbian 
Exposition  Case  it  was  held: 

"Is  there  good  reason  why  the  notice  given  by  the  Exposition  Company  to 
exhibitors,  that  It  would  *in  no  way  be  responsible  for  damages  or  loss  of 
any  kind,  ♦  ♦  ♦  however  originating,*  should  not  be  given  full  effect 
according  to  its  terms?    We  perceive  none." 

[2]  The  learned  trial  judge  considered  himself  concluded  by  the 
decision  of  the  Supreme  Court  of  Oklahoma  in  Inland  Compress  Co. 
v.  Simmons,  159  Pac.  262,  where  the  court  said: 

"The  writers  on  bailments  seem  to  agree  that  the  parties  tx)  a  bailment  con- 
tract may  regulate  the  responsibilities  of  the  bailee  by  special  contract." 

But  he  further  held  that  a  contract  by  a  compress  company,  identical 
with  that  in  the  instant  case,  "is  against  the  public  policy  of  the  state 
and  therefore  void."  This  opinion  was  filed  July  11,  1916.  It  will  be 
noticed  That  the  decision  in  that  case  is  not  based  on  any  statute  of 
the  state,  but  on  a  general  proposition  of  law,  declaring  for  the  first 
time  in  the  judicial  history  of  the  state  that  such  a  contract  is  against 
the  public  policy  of  the  state.  The  only  statute  of  the  state  cited  in  the 
opinion  is  section  1109  of  the  Revised  Statutes  of  1910,  which  pro- 
vides: 

"A  bailee  for  hire  must  use  at  least  ordinary  care  for  the  preservatioD  of 
the  thing  bailed" 

— ^which  is  merely  declaratory  of  the  common  law  and  the  general  law 
on  the  subject,  as  was  held  in  Clark  v.  United  States,  supra.  Is  that 
decision,  rendered  long  after  the  contract  involved  was  made,  conclu- 
sive on  the  national  courts  ?  When  a  ruling  of  the  highest  court  of  a 
state  is  controlling,  when  the  same  question  arises  in  an  action  pend- 
ing in  a  national  court  of  that  state,  has  been  determined  by  the  na- 
tional Supreme  Court  so  frequently,  that  it  has  ceased  to  be  an  open 
question.  Like  most  important  legal  principles,  it  has  been  of  gradual 
growth,  until  it  has  finally  become  a  well-established  rule  of  law.  In 
Kuhn  V.  Fairmont  Coal  Co.,  215  U.  S.  349,  360,  30  Sup.  Ct.  140,  143 
(54  If.  Ed.  228),  the  court,  after  a  full  review  of  the  former  rulings  of 
that  court  on  the  subject,  epitomizes  the  law  as  follows : 

''We  take  it,  then,  that  it  is  no  longer  to  be  questioned  that  the  federal 
courts  in  determining  cases  before  them  are  to  be  guided  by  the  following 
rules:  (1)  When  administering  state  laws  and  determining  rights  accruing 
under  those  laws,  the  Jurisdiction  of  the  federal  court  is  an  independent  one, 
not  subordinate  to,  but  co-ordinate  and  concurrent  with,  the  jurisdiction  (rf 
the  state  courts.  (2)  Where,  befbre  the  rights  of  the  parties  accrued,  certain 
rules  relating  to  real  estate  have  been  so  established  by  state  decisions  as  to 
become  rules  of  proi)erty  and  action  in  the  state,  those  rules  are  acc^ted  by 
the  federal  court  as  authoritative  declarations  of  the  law  of  the  state.  (^ 
But  where  the  law  o£  the  state  has  not  been  thus  settled,  it  is  not  only  the 
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right,  bnt  the  duty,  of  the  federal  court  to  exercise  its  own  judgment,  as  it 
also  always  does  when  the  case  before  it  depends  upon  the  doctrines  of  com- 
mercial law  and  general  jurisprudence.  (4)  So,  when  contracts  and  trans- 
actions are  entered  into  and  rights  have  accrued  under  a  particular  state  of 
the  local  decisions,  or  when  there  has  been  no  decision  by  the  state  court  on 
the  particular  question  involyed,  then  the  federal  courts  properly  claim  the 
right  to  give  effect  to  their  own  judgment  as  to  what  is  the  law  of  the  state 
applicable  to  the  case,  even  where  a  different  view  has  been  expressed  by  the 
state  court  after  the  rights  of  parties  accrued.  But  even  in  such  cases,  for 
the  sake  of  comity  and  to  avoid  confusion,  the  federal  court  should  always 
lean  to  an  agreement  with  the  state  court  if  the  question  is  balanced  with 
doubt" 

Applying  these  rules,  giving  full  weight  to  that  part  of  the  decision 
in  the  Kuhn  Case  that,  "for  the  sake  of  comity  and  to  avoid  confusion, 
the  federal  court  should  always  lean  to  an  agreement  with  the  state 
court,  if  the  question  is  balanced  with  doubt,"  we  are  of  the  opinion 
that  the  law  is  well  settled  that  the  contract  of  bailment  in  the  case 
at  bar  is  valid,  and  not  against  public  policy,  so  far  as  it  affects  con- 
tracts entered  into  prior  to  the  decision  in  the  Inland  Compress  Co. 
Case,  and  that  the  court  erred  in  refusing  to  give  the  instructions  here- 
inbefore set  out,  asked  by  the  defendant,  and  charging  the  jury  "that 
the  limitation  of  liability  in  the  warehouse  receipts  was  inyalid,  be- 
cause contrary  to  the  puWic  policy  of  the  state." 

The  cause  is  reversed,  with  directions  to  grant  a  new  trial  and  pro- 
ceed in  conformity  with  this  opinion. 


HAMILTON  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  16,  1019.) 

No.  5068. 

1.  Pbostitution  ^=»4 — ^Whitb  Slave  Trafho — ^Stidence  to  Suppobt  Con- 
viction. 

Evidence  held  sufficient  to  sustain  a  conviction  of  defendant  for  viola- 
tion of  the  White  Slave  Act  (Comp.  St.  §§  881^-«819). 

2-  C&iMiNAL  Law  ^»829(1) — ^Tbiai/— Refusal  or  Instbttctions. 

Refusal  of  requested  Instructions  in  a  prosecution  for  violation  of  the 
White  Slave  Act  (Comp.  St  H  8812-^8819)  held  not  error,  in  view  of  the 
charge  given. 

3.  Criminal  Law  «=»1082(5>— Review — ^Habuusss  Bbboe— Defective  Indict- 
ment. 

Where  no  demurrer  or  motion  to  quash  was  interposed,  nor  the  atten- 
tion of  the  trial  court  otherwise  called  8i)eciflcally  to  an  alleged  defect  in 
the  indictment,  and  it  clearly  was  not  prejudicial  to  defendant,  the  ob- 
jection is  not  entitled  to  so  favorable  consideration  by  the  appellate  court 
as  if  it  had  been  raised  by  demurrer. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri;  Arba  S.  Van  Valkenburgh,  Judge. 

Criminal  prosecution  by  the  United  States  against  Wijliam  A.  Ham- 
ilton. Judgment  of  .  conviction,  and  defendant  brings  error.  Af- 
firmed. 

^ss»For  other  cases  see  same  topic  &  KEY-NUMBKR  In  all  Key-Numbered  Dlgeeta  ft  Indexes 
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Ralph  F.  Potter,  of  Chicago,  111.  (George  I.  Haight,  James  H.  Wil- 
kerson,  and  Edwin  H.  Cassels,  all  of  Chicago,  111.,  on  the  brief),  for 
plaintiff  in  error. 

Francis  M.  Wilson,  U.  S.  Atty.,  of  Kansas  City,  Mo.  (William  G. 
Lynch,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.,  on  the  brief),  for  the 
United  States. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  Writ  of  error,  to  review  judgment  after 
verdict  convicting  Hamilton  of  violation  of  White  Slave  Trafl&c  Act 
of  June  25,  1910  (36  Stat.  825,  c.  395  [Comp.  St.  §§  8812-«819]). 

There  were  two  counts  to  the  indictment.  From  the  record  it  ap- 
peared without  dispute  that  Hamilton  and  the  girl  with  whom  it  was 
allied  the  offense  was  committed  had  formed  a  casual  acquaintance 
in  the  state  of  Kansas,  August  21,  1916,  and  came  from  that  state  to 
Kansas  City,  Mo.,  over  the  Atchison,  Topeka  &  Santa  Fe  Railway, 
on  the  evening  of  that  day.  Thereafter  and  on  the  same  evening  the 
girl  returned  alone  to  Kansas  City,  Kan.,  by  street  railway,  and  im- 
mediately, came  back  to  Kansas  City,  Mo.,  also  by  street  railway.  The 
first  count  was  based  upon  the  transportation  from  Kansas  to  Mis- 
souri on  the  Atchison  Railway;  the  second  count,  upon  the  subsequent 
transportation  from  Kansas  to  Missouri  on  the  street  railway.  The 
defendant  was  acquitted  on  the  first  count,  but  convicted  on  the  second 
count. 

Errors  relied  upon  may  be  grouped  as  follows :  First,  as  to  the  suf- 
ficiency of  the  evidence  to  justify  the  verdict;  second,  as  to  admis- 
sion of  certain  testimony;  third,  as  to  refusals  by  the  court  to  in- 
struct the  jury  as  requested  by  the  defendant;  fourth,  as  to  sufficiency 
of  the  indictment.  ' 

[1]  First  The  evidence  discloses  the  following  facts:  August  21, 
1916,  a  girl,  not  quite  18  years  of  age,  living  with  her  parents  in  Kan- 
sas City,  Kan.,  walked  to  the  neighboring  town  of  Turner,  in  Kan- 
sas, to  canvass  for  the  sale  of  brushes,  samples  of  which  she  had  with 
her  in  a  suit  case.  After  canvassing  a  part  of  the  town  she  went  to  a 
small  restaurant  for  dinner.  Defendant,  a  man  of  45  years  of  age, 
resident  of  Kansas  City,  Mo.,  was  in  the  restaurant  at  the  time.  After 
dinner  the  girl  left  the  restaurant  and  had  gone  a  short  distance,  when 
defendant  drove  up  in  his  automobile  and  asked  her  if  she  wished  to 
ride.  She  declined  at  first,  but  upon  second  invitation  accepted,  think- 
ing, according  to  her  testimony,  that  she  would  thus  get  to  a  part  of 
the  town  which  she  had  not  canvassed.  Defendant  was  on  his  way  to 
Lawrence,  and  persuaded  the  girl  to  go  with  him  to  that  city.  On  their 
return  they  stopped  at  De  Soto  and  had  supper.  Defendant  put  his 
automobile  in  a  garage,  and  said  they  would  go  the  rest  of  the  way  by 
train.  Defendant  bought  the  railway  tickets.  They  got  off  at  the 
Union  Station,  Kansas  City,  Mo.,  took  a  street  car,  the  defendant 
paying  the  fares,  and  took  transfers.  At  a  certain  point  they  got  off 
and  defendant  told  her  that  she  had  better  go  back  to  Argentine,  that 
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he  did  not  have  any  place  fixed  for  them  to  stay  that  night,  that  he 
would  have  to  get  rid  of  his  bucket  of  samples,  and  by  that  time  she 
would  be  over  and  back  again  and  he  would  have  a  place  fixed,  and  that 
if  she  would  do  that  it  would  save  trouble,  if  anything  came  up  after-  . 
wards.  Defendant  gave  her  some  change  and  a  transfer,  and  she  took 
the  street  car  for  Argentine,  in  Kansas.  Defendant  also  gave  her 
his  telephone  number,  and  told  her,  when  she  got  over  there,  to  call 
him. 

The  girl  went  to  Argentine,  called  the  defendant  by  telephone,  and 
arranged  to  meet  him  at  a  certain  point  in  Kansas  City,  Mo.  She 
took  the  street  car  back  to  Kansas  City,  Mo. ;  the  def tndant  met  her 
as  had  been  arranged  by  telephone,  took  her  in  an  automobile,  and  after 
driving  around  some  little  time  they  stopped  at  a  hotel.  Defendant 
went  in,  left  her  at  the  foot  of  the  stairs,  went  upstairs  himself,  and 
shortly  came  down  and  said  it  was  all  right ;  they  went  upstairs,  and 
occupied  a  room  together  that  night.  The  defendant  had  intercourse 
with  her.  The  hotel  clerk  testified  that  the  defendant  and  the  girl 
came  to  the  hotel  on  the  night  in  question,  and  that  the  defendant  reg- 
istered them  as  man  and  wife,  but  under  an  assumed  name. 

Many  of  the  foregoing  facts  are  disputed  by  defendant,  but  are 
amply  sustained.  The  evidence  in  the  case  was  voluminous,  and  it 
would  serve  no  useful  purpose  to  discuss  it  at  length.  It  is  sufficient 
to  say  that  it  has  been  carefully  considered,  and  our  conclusion  is  that 
the  verdict  was  fully  justified.' 

Second.  Mrs.  Winterbower,  an  osteopathic  doctor,  witness  for  the 
defendant,  testified  that  she  made  physical  examination  of  the  girl  two 
or  three  days  after  the  occurrences  set  forth  above,  that  she  found 
no  evidence  that  intercourse  had  been  had.  Later  the  mother  of  the 
girl  was  called  as  a  witness,  and  was  asked  whether,  in  the  district 
attorney's  office,  the  time  being  specified,  she  did  not  hear  the  doctor  say 
that  the  hymen  had  been  broken,  and  so  far  as  she  could  tell  the  girl  had 
had  sexual  intercourse.  Objection  was  made  that  no  foundation  for 
impeachment  of  the  doctor  had  been  laid  when  she  was  upon  the  wit- 
ness stand.  Objection  was  overruled.  While  the  precise  words  used 
in  the  question  put  to  the  mother  were  not  specifically  called  to  the 
attention  of  the  witness  doctor,  yet  the  exact  substance  of  the  words 
was  particularly  called  to  her  attention,  and  the  time  and  place  of  the 
alleged  statement  Under  the  circumstances  there  could  have  been 
no  unfair  surprise  of  the  witness;  we  think  the  foundation  laid  was 
sufficient. 

[2]  Third.  The  requests  made  by  the  defendant  to  instruct  the  jury, 
which  were  refused  by  the  court,  may  be  divided  into  two  groups. 
The  first  group  relates  to  the  proof  of  intent  by  circumstantial  evi- 
dence. In  the  refused  instruction  set  out  in  the  fourth  specification 
of  error  occurs  the  following: 

'Tou  cannot  find  that  such  Intent  existed  at  the  time  alleged,  unless  all  the 
circumstances  shown  in  the  evidence  which  are  necessary  to  establish  such 
intent  beyond  a  reasonable  doubt  are  consistent  with  each  other  and  In^'on- 
slstent  with  any  reasonable  theory  of  the  defendant's  innocence  of  such  in- 
tent." 

255  F.— 88 
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This  requested  instruction  was  rightly  refused.  In  the  first  place, 
it  was  confusing,  inasmuch  as  it  furnished  no  criterion  to  determine 
what  circumstances  were  necessary  to  establish  the  intent.  In  the 
second  place,  if  its  meaning  was  that  all  circumstances  bearing  upon 
the  question  of  intent  must  be  consistent  with  each  other,  it  is  not  a  cor- 
rect statement  of  the  law. 

The  eighth  specification  of  error,  bearing  upon  the  same  subject, 
is  open  to  similar  criticism. 

In  the  refused  instruction  set  out  in  the  seventh  specification  of 
error  occurs  the  following: 

"To  warrant  «  conviction  of  the  defendant,  he  must  be  proven  guilty  bo 
clearly  and  conclusively  that  there  is  no  reasonable  theory  upon  which  be 
can  be  Innocent,  when  all  the  evidence  In  the  case  is  considered." 

To  tell  the  jury  that,  to  warrant  conviction,  defendant  must  be 
proven  guilty  beyond  a  reasonable  doubt,  and  then  to  follow  it  with 
an  instruction  as  to  reasonable  theory,  would  tend  to  confuse,  rather 
than  to  aid,  the  jury.    The  instruction  requested  was  properly  refused. 

The  second  group  of  instructions  requested  and  refused  relates  to 
the  point  of  time  at  which  the  intent  specified  must  have  existed  in 
the  defendant's  mind.  The  trial  court  at  three  separate  times  in  its 
charge  mentioned  this  matter  and  covered  it  accurately  and  fully. 
There  was  no  occasion,  therefore,  to  give  the  instructions  requested. 

[3]  The  remaining  specification  of  error  challenges  the  sufficiency 
of  the  second  count  of  the  indictment.  The  count  read,  so  far  as 
here  material,  as  follows : 

"That  on  or  about  the  21st  day  of  August,  A.  D.  1916,  at  Kansas  City, 
Jackson  county,  Missouri,  ♦  ♦  •  William  A.  Hamilton  •  •  •  did  then 
and     there     unlawfully    ♦    •    •    x)e!rsnade    •    •    •    Luzon     Koppenhaver 

♦  •    •    from   the   state  of   Kansas    •    ♦    •    to   the   state  of   Missouri, 

♦  ♦  ♦  with  the  imlawful  •  ♦  •  purpose  and  Intent  •  •  •  to  in- 
duce •  ♦  ♦  said  Luzon  Koppenhaver  to  engage  in  •  •  •  sexual  inter- 
course with  him,  •  ♦  •  and  the  said  William  A.  Hamilton  •  •  •  did 
then  and  there  unlawfully  •  ♦  ♦  induce  and  cause  her,  the  said  Luzon 
Koppenhaver,  to  go  and  be  carried  and  transported  as  a  passenger  in  inter- 
state commerce  upon  the  line  and  route  of  the  Kansas  Olty  Railways  Com- 
pany, from  said  city  of  Kansas  C^ty,  in  the  state  of  Kansas,  to  the  said  city 
of  Kansas  City,  in  the  state  of  Missouri.    •    •    • »» 

The  objection  was  first  raised  after  verdict,  ty  motion  in  arrest  of 
judgment,  on  the  broad  ground  that: 

"The  sa.id  sec<md  count  of  said  indictment  does  not  charge  a  pubUc  crime 
under  the  laws  of  the  United  States." 

The  record  fails  to  show  that  the  real  point  now  made  in  this  court 
was  at  any  time  called  to  the  attention  of  the  trial  court.  The  claim 
is  this: 

That  "the  second  count  of  the  indictment  does  not  charge  a  public  crime 
under  the  laws  of  the  United  States,  in  that  It  does  not  aUege  that  the  de- 
fendant induced  or  caused  the  girl  in  question  to  go  and  be  carried  or  trans- 
ported as  a  passenger  in  interstate  commerce  in  furtherance  of  the  purpose 
denounced  by  the  statute." 

The  words  "in  furtherance  of  such  purpose"  are  found  in  the  stat- 
ute, and  might  properly  have  been  included  in  the  indictment,  and  wc 
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do  not  undertake  to  say  that  a  demurrer  to  said  couiit,  or  a  motion 
to  quash,  on  account  of  the  omission  of  said  words  might  not  have 
been  sustained. 

But  no  demurrer  or  motion  to  quash  was  interposed,  no  motion 
made  for  a  directed  verdict  on  that  ground,  and  no  attention  called 
specifically  to  the  alleged  defect  at  any  time  in  the  lower  court. 

It  is  clear  from  the  record  that  there  was  no  misunderstanding  on 
the  part  of  the  defendant  or  his  counsel  as  to  the  nature  of  the  offense 
charged;  that  the  evidence  was  ample  as  to  every  element  of  the  of- 
fense to  sustain  conviction,  and  that  there  is  no  possibility  that  the 
judgment  of  conviction  could  not  be  successfully  pleaded  to  any  other 
prosecution  under  an  indictment  containing  the  omitted  words,  but 
covering  the  same  transactions.  Under  these  circumstances  the  de- 
fendant's contention  as  to  the  insufficiency  of  the  second  coimt  of  the 
indictment  is  not  entitled  to  receive  so  favorable  consideration  as  if 
it  had  been  raised  by  demurrer.  Connors  v.  U.  S.,  158  U.  S.  408, 
411,  15  Sup.  Ct.  951,  39  L.  Ed.  1033;  Ledbetter  v.  U.  S.,  170  U.  S. 
606,  18  Sup.  Ct.  774,  42  L.  Ed.  1162;  Dunbar  v.  U.  S.,  156  U.  S.  185, 
15  Sup.  Ct  325,  39  L.  Ed.  390;  Clement  v.  U.  S.,  149  Fed.  305,  313, 
79  C.  C.  A.  243;  Ukner  v.  U.  S.,  219  Fed.  641,  643,  134  C.  C.  A. 
127. 

Judgment  of  the  court  below  is  affirmed. 


THE  COLUMBIA., 

THB  NO.  28. 

(Glrciiit  Ooart  of  Appeals,  Second  Glrcolt    December  11,  1918.) 

Noi  82. 

Navioabls  Waters  ^s>14<3) — OBarBUcnoN  bt  DuicFiiio — Statutory  Pen- 
alt*. 

The  owner  of  a  to^vlng  tvg  and  scow  is  not  reUeved  from  the  praalty 
for  dnmping  before  reaching  the  prescribed  dumping  ground,  in  viola- 
tion of  Act  June  29,  1888,  §  3»  as  amended  by  Act  Aug.  18,  1894,  $  5 
(Comp.  St  1916,  {  9935),  on  the  ground  of  avoidable  accident  or  un- 
favorable weather,  where  the  cause  was  the  blowing  out  of  a  gasket  on 
the  tug,  causing  It  to  stop,  and  the  scowman  dumped  his  load  to  avoid 
swamping  in  a  heavy  sea,  where  the  gasket  was  an  appliance  requiring 
frequent  eicamlnatlon,  but  was  not  shown  to  have  been  recently  inspected. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  in  admiralty  by  the  United  States  against  the  steamtug  Co- 
lumbia and  dumper  scow  No.  28;  the  Coastwise  Dredging  Company, 
claimant.  Decree  for  claimant,  and  the  United  States  appeals.  Re- 
versed. 

Action  was  brought  to  recover  (as  liens  upon  the  boats  proceeded  against)  the 
penalties  provided  by  the  Act  of  June  29,  1888,  c.  490,  §  3,  25  Stat  209,  as 
amended  August  18,  1894  (28  Stet.  3tK),  c.  299,  §  3  [U.  S.  Ck)mp.  Stat.  §  9935]), 

^=:»For  other  cases  see  same  topic  &.  KEY-NUMBER  in  all  Key-Nambered  Digests  &  Indexes 
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for  illegally  dumping  material  laden  on  scow  No.  28»  whldi  was  towed  oat  of 
New  York  Harbor  and  toward  the  dumping  ground  by  tug  Columbia. 

Tug  and  scow  belonged  to  the  same  owner,  and  it  was  admittedly  the  duty 
of  the  tug  to  take  the  scow  ''to  a  point  not  less  than  three  nautical  miles  south- 
east of  Scotland  I«ightship»  with  Ambrose  Channel  Light  vess^  bearing  N.  E. 
by  N.  (magnetic)/'  and  there  cause  the  scow  to  dump  *'in  not  less  than  fifteen 
fathoms  of  water." 

The  following  questions  arose  upon  the  trial:  (1)  Was  the  scow  as  a  mat- 
ter of  fact  dumped  before  it  got  to  the  dumping  grounds?  (2)  Was  the  dump- 
ing, if  unlawful,  caused  by  unavoidable  accident?  or  (3)  unfavorable  weather? 

It  was  testified  by  the  master  and  mate  of  the  United  States  patrol  boat 
that  they  saw  the  scow  dumped  not  over  three-quarters  of  a  mile  from  Scot- 
land Light  These  witnesses  were  wholly  unimpeached.  The  master  and 
mate  of  the  tug  gave  evidence  to  the  ^ect  that,  with  the  wind  forward  of  the 
beam  and  the  sea  rough,  the  Colimnbia  had  been  under  way  long  enough 
Judging  by  her  past  performances)  to  arrive  at  the  dumping  ground.  These 
men  made  a  written  report  of  the  dumping  to  their  owners,  but  did  not  there- 
in advance  this  statement 

Having  reached  the  approximate  region  (wherever  that  was)  of  the  dump- 
ing, the  tug  became  disabled — ^it  "blowed  a  gasket  out"  of  the  air  pump  used 
to  "maintain  a  vacuum  in  the  condenser."  UlIs  vacuum  is  created  "so  the 
engine  can  have  a  clear  exhaust  and  develop  her  horse  power,"  and  If  the 
air  pump  is  not  in  operation  and  the  vacuum  is  not  maintained  ''the  ex- 
haust steam  from  the  engine  is  not  being  subtracted  from  the  condenser  and 
the  steam  is  thrown  right  down  in  the  pipes  more  and  more — ^the  pressure 
gets  greater  and  greater  in  the  condenser,  and  it  is  liable  to  bursting." 

As  soon  as  this  accident  happened  the  engines  were  stopped,  the  tug  and 
tow  rolled  in  the  trough  of  the  sea,  the  waves  broke  over  the  heavily  laden 
scow,  the  sea  was  increasing,  and  the  scowmaster  dumped  his  boat  because,  in 
the  opinion  even  of  the  master  of  the  United  States  patrol  boat  who  wit- 
nessed the  operation,  "it  would  have  been  unwise  for  him  to  hold  the  load 
much  longer,"  because  his  life  was  in  danger.  The  scowmaster  himself  dis- 
appeared before  trial  and  did  not  testify.  The  licens3d  officer  in  charge  of 
the  Columbia  at  the  time  gave  it  as  his  opinion  that  if  the  tug  had  not  broken 
down  the  tow  could  have  proceeded,  and  the  scow's  difficulties  were  occa- 
sioned by  getting  "in  the  trough  of  the  sea  and  [rolling]  to  one  side  and 
the  other,"  so  that  when  "the  sea  goes  over  him  it  is  liable  to  open  the  seams." 

The  trial  court  held  (1)  that  dumping  was  not  proven  to  have  taken  place 
on  forbidden  ground;  (2)  the  accident  to  the  tug  was  unavoidable;  (3)  that 
sufficiently  unfavorable  weather  was  shown  to  excuse  the  act  of  the  scow- 
master, and  therefore  (ai)parently  on  all  three  of  these  grounds)  dismissed 
the  libel,  whereupon  this  appeal  was  taken. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (John  Hunter, 
Asst.  U.  S.  Atty.,  of  New  York  City,  of  counsel),  for  appellant. 

Hunt,  Hill  &  Betts,  of  New  York  City  (George  Whitefield  Betts, 
Jr.,  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges, 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is  no 
longer  open  to  doubt  that  by  the  legislation  above  referred  to  the 
refuse  of  New  York  City,  when  dumped  in  the  ocean,  is  unlawfully 
disposed  of,  unless  deposited  within  the  limits  defined  and  prescribed 
by  the  supervisor  of  the  harbor.  Randall  v.  United  States,  107  Fed. 
935,  47  C.  C.  A.  80;  Jaycox  v.  United  States,  107  Fed.  938,  47  C. 
C.  A.  83.  It  does  not  follow  that  every  deposit  beyond  the  lawful 
limits  entails  punishment  or  penalty.  The  excuses  advanced  may  be 
sufficient  to  avoid  even  pecuniary  loss  by  the  owners  of  tug  or  scow 
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or  both ;  but  the  illegality  of  the  dumping  is  unaffected  by  the  valid- 
ity of  the  excuse.  The  questions  at  bar  flow  from  the  language  of 
section  3  as  amended,  declaring  that: 

"Neither  defect  in  machinery  nor  ayoidaUe  accidents  to  scows  or  tow- 
boats»  nor  unfavorable  weather,  nor  improper  handling  or  moYlng  of  scows  or 
boats  of  any  kind  whatsoever,  shaU  €^>eTate  to  release  the  owners  and  mas- 
ters and  employ^  of  scows  and  towboats  from  the  penalties  hereinbefore 
mentioned." 

1.  Where  scow  28  dumped  is  a  question  of  fact,  as  to  which  we 
should  not  disturb  the  finding  below,  if  in  our  opinion  it  rested  upon 
really  conflicting  evidence;  i.  e.,  balanced  contradictory  and  irrecon- 
cilable statements,  each  separate  statement  being  possible.  The  F. 
B.  Squire,  248  Fed.  at  page  470,  160  C.  C.  A.  479. 

In  this  case,  however,  we  are  imable  to  find  that  the  definite,  care- 
ful and  credible  statements  of  the  government  inspectors  are  con- 
tradicted at  all.  Claimant's  case  is  an  argument  that,  because  the 
tug  had  been  out  so  long,  she  must  have  gotten  further  away  from  Scot- 
land Light  at  the  time  of  dumping  than  the  distance  observed  by  the 
men  whose  business  it  was  to  impartially  note  just  such  occurrences. 
We  therefore  hold  that  the  scow  was  relieved  of  her  load  before  she 
got  to  the  dumping  ground. 

2.  In  The  J.  Rich  Steers,  228  Fed.  319,  142  C.  C.  A.  611,  we  con- 
sidered the  meaning  of  the  statutory  phrase  ''avoidable  accidents/' 
and  held  that  to  establish  the  defense  of  unavoidable  accident  it  was 
necessary  to  show  the  precise  defect  causing  damage,  and  that  the 
party  proceeded  against  "was  not  wanting  in  any  lack  of  ordinary 
care  in  relation  to  it,  or  else  to  show  all  possible  causes  and  that  the 
defendant  was  not  wanting  in  ordinary  care  as  to  any  one  of  them." 
This,  as  the  citations  made  sufficiently  showed,  was  an  identification 
of  the  defense  of  unavoidable  accident  under  this  statute  with  that 
of  inevitable  accident  so  often  raised  in  admiralty  proceedings,  and 
as  to  which  our  most  recent  holding  is  In  re  Reichert  Towing  Line, 
251  Fed.  214, C.  C.  A. . 

The  evidence  here  does  not  even  attempt  to  comply  with  the  stand- 
ard there  laid  down.  There  is  no  evidence  of  recent  inspection  of 
the  gasket,  and  abundant  evidence  that  it  is  an  appliance  which  needs 
frequent  examination  in  order  to  avoid  exactly  what  happened  to  the 
Columbia.  •  We  therefore  infer  negligence  on  the  part  of  the  tug  from 
the  nature  of  her  breakdown. 

3.  While  this  dumping  did  not  take  place  in  a  storm,  we  have  no 
doubt  that  the  scowmaster,  lying  in  the  trough  of  the  sea  and  exposed 
to  the  wash  of  every  wave,  dumped  his  boat  to  save  his  life,  or  at 
least  under  a  reasonable  apprehension  that  he  was  in  imminent  and 
deadly  peril. 

In  the  sense  above  stated,  the  weather  was  unfavorable;  but  it 
cannot  follow  that  the  statutory  penalty  is  avoided  if  such  unfavor- 
able weather,  or  the  danger  produced  thereby,  was  not  in  a  legal  sense 
the  proximate  cause  of  the  offensive  dumping.  (The  foregoing  as- 
sumes, hut  does  not  hold,  that  weather  per  se  can  be  a  good  excuse.) 

The  evidence  is  uncontradicted  that,  had  the  tug  continued  to  pull 
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and  kept  the  scow  out  of  the  trough,  there  would  have  been  no  trou- 
ble. There  was  no  increase  of  danger,  no  exposure  to  any  new  peril, 
that  did  not  proximately  result  from  the  stoppage  of  the  tug's  engine. 
There  was,  therefore,  no  intervening  act  efficient  to  break  the  causal 
connection  between  the  stoppage  of  the  tug  and  the  danger  to  the  tow 
which  produced  an  unlawful  deposit  of  refuse  at  the  bottom  of  the  sea. 
Long  Island,  etc.,  Co.  v.  Killion,  67  Fed.  at  page  368,  14  C.  C.  A.  418; 
MuUer  v.  Globe,  etc.,  Co.,  246  Fed.  at  page  762,  159  C.  C.  A.  61. 

We  find,  therefore,  an  unlawful  and  unexcused  dumping.  If  tug 
and  scow  were  in  different  ownerships,  questions  might  arise  which 
have  not  been  argued,  and  as  to  which  we  express  no  opinion;  it  is 
enough  for  present  purposes  that  the  claimant  of  both  vessels  pro- 
ceeded against  was,  through  some  one  or  more  of  its  servants  and  one 
or  both  of  its  vessels,  guilty  of  an  offense  against  the  statutes. 

Therefore  without  appraising  blame  or  distributing  liability  as  be- 
tween tug  and  tow,  it  is  ordered  that  the  decree  appealed  from  be  re- 
versed, without  costs,  and  the  cause  remanded,  with  directions  to  enter 
a  decree  for  the  libelant  in  the  sum  of  $250^  with  costs  of  the  District 
Court. 


THE  HATTERAS.  THE  TAMPA.  THE  NEUSB. 

(Circuit  Court  of  Appeals*  Second  Circuit    December  11,  191&) 

Nofl.  97-90. 

1.  MARrriME  Liens  ^=»25 — Federal  Statute — ^Towage — "Nbcessabies." 

Under  Act  June  23,  1910,  {  1  (U.  S.  Comp.  St  {  7783),  giving  a  Uen  on 
vessels  ''to  any  person  furnishing  repairs,  sappUes  or  other  necessaries," 
towage  is  not  a  **necessary,"  and  that  service  gives  no  lien  on  the  tow. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and  Sec- 
ond Series,  Necessaries.] 

2.  Towage  ^=»9— Pbesumption  or  Lien. 

WhUe  a  Uen  for  towage  may  be  createRi  under  general  maritime  law, 
and  there  is  a  presumption  of  pledge  in  support  otf  Uen,  such  presumption 
is  rebuttable,  and  in  each  case  the  facts  must  be  examined  before  a  Uen 
can  be  established. 
3u  Towage  ^=»9 — Oontraot  with  CHABTEausB. 

Towage  services  rendered  on  request  of  a  transportation  company,  ap- 
parently in  Its  home  port,  to  tow  "our  barges,"  without  further  inquiry, 
held  not  to  create  a  Uen,  where  the  company  was  in  fact  a  charterer,  bound 
by  the  charter  to  protect  the  barges  from  Uens. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Three  admiralty  suits  by  the  New  York,  Ontario  &  Western  Rail- 
way Company  against  the  barges  Hatteras,  Tampa,  and  Neuse; 
the  Southern  Transportation  Company,  claimant.  Decrees  for  claim- 
ant, and  libelant  appeals.     Affirmed. 

The  Southern  Transportation  Company  of  Philadelphia  owned  aU  three  ol 
tlie  barges  above  named,  and  chartered  them  all  to  the  New  York  &  Boston 
Transportation  Company  of  New  York  by  a  charter  party  which  was  not  a  de- 
mise.   This  contract  contained  an  agreement  that  the  charterers  would  keep 
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the  barges  "free  from  all  liens  of  any  kind  whatsoever  during  the  term  of  the 
charter  party,  and  that  the  charterers  should  have  no  "authority  to  bind  tho 
barge  for  (inter  alia)  towage." 

During  the  time  of  charter,  and  when  the  barges  were  at  anchor  on  Red 
Hook  flats,  in  New  York  Harbor,  an  officer  of  the  charterers  called  on  the 
telephone  the  office  of  libelant,  a  railway  company  owning  certain  seagoing 
tugs.  A.  derk  in  the  maritime  department  of  the  railroad  company  answered 
the  telephone,  and  the  charterers'  officer  inquired,  "Will  you  tow  three  of  our 
barges,  two  of  them  to  Providence  and  one  to  Fall  River?"  The  ansrv^er  was 
in  the  affirmative,  a  rate  was  agreed  upon,  and  agreem^it  made  that  libelant's 
tugs  were  to  go  to  Red  Hook  and  take  charge  of  the  barges  forthwith.  No 
investigation  concerning  the  relation  of  the  New  York,  etc.,  Company  to  the 
barges  was  made,  and  libelanfs  agent  deposed  that  he  inferred,  from  the  use 
of  the  phrase  "our  barges^"  that  the  New  York,  etc.»  Oompany  owned  the 
barges  to  be  towed. 

Libelant's  tugs  took  the  barges  to  Hammond's  Flats,  near  Throgg's  Neck, 
and  it  there  became  necessary  to  use  longer  hawsers  for  towing  through  the 
Sound'  and  at  sea.  It  then  appeared  that  the  barges  had  no  hawsers  proper 
for  this  purpose,  and  of  this  fact  the  tugmaster  apprised  libelant's  marine 
superintendent,  who  thereupon  communicated  telephonlcally  with  the  char- 
terers»  and  was  requested  and  agreed  to  use  the  tug's  hawsers. 

The  vice  presid«it  of  the  charterers  testified  that  he  conducted  this  last 
telephone  conversation,  and  in  the  course  thereof  apprised  libelant's  marine 
superintendent  that  the  barges  were  under  charter  to  the  New  York,  etc., 
Transportatioii  Ck>mpany,  and  that  the  diarterers  had  supposed  that  proper 
hawsers  came  with  the  boats.  This  libelant's  marine  superintendent  denied, 
but  admitted  that  a  few  days  after  the  towage  was  completed  he  was  inform- 
ed by  the  Southern  Transportation  Ccxnpany  that  they  owned  the  barges,  and 
that  bills  for  the  towage  had  been  made  out  against  the  several  "barges 
and  owners  in  care  of  New  York  &  Boston  Transportation  Company." 

The  charterers  failed  to  pay  the  towage  bills,  aa  they  were  admittedly  bound 
to  do  under  the  charter  party,  whereupon  libelant  filed  a  libel  against  each 
barge,  claiming  liens  for  the  towage  aforesaid  because  (as  alleged  in  the 
libels)  the  "services  were  necessary  for  said  barge^  were  rendered  upon  her 
credit,  and  by  the  general  admiralty  law,  as  well  as  by  the  Act  of  Congress 
of  June  2a.  1910^'  (Act  June  23,  1910,  c.  373,  36  Stat.  604  [Comp.  St.  §§  7783- 
7787]),  became  "valid  and  subsisting  maritime  llena"  The  District  Court  held 
that  no  liens  had  been  created,  and  dismissed  all  the  libels,  whereupon  libelant 
took  these  appeals. 

Alexander  &  Ash,  of  New  York  City  (Peter  Alexander,  of  New 
York  City,  of  counsel),  for  appellant. 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City  (James 
K.  Symmers,  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

.  HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  contention  for  a  lien  under  the  act  of  1910  necessarily  rests  on  the 
assertion  that  towage — at  least  for  barges  without  motive  power  of 
their  own — ^must  be  considered  one  of  the  "other  necessaries"  for 
which  liens  are  recognized  or  conferred  by  the  first  section  of  the 
act  (U.  S.  Comp.  St.  §  7783). 

As  to  the  effect  of  this  statute  on  existing  law,  our  views  are  suffi- 
ciently expressed  in  The  Oceana,  244  Fed.  at  page  82,  156  C.  C.  A. 
508;  and  as  to  the  specific  question  whether  towage  is  included  in  the 
phrase  "other  necessaries,"  we  think  the  opinion  of  Veeder,  J.,  in 
The  J.  Doherty  (D.  C.)  207  Fed.  at  pages  999,  1000,  entirely  satisfac- 
tory, and  adopt  the  same. 
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Consequently  none  of  these  libels  can  be  sustained  under  the  stat- 
ute ;  towage  not  being  a  "necessary"  within  the  act. 

[2]  2.  It  IS  not  doubted  that  under  general  maritime  law  a  lien  for 
towage  may  be  created,  or  that  there  is  a  presumption  of  pledge  sup- 
porting lien,  in  respect  of  at  least  many  of  the  essential  assistances  to 
navigation,  of  which  towage  is  one.    The  Alligator,  161  Fed.  40. 

But  such  a  presumption  is  rebuttable,  and  means  little  more  than 
that  the  burden  of  producing  evidence  to  show  the  facts  lies  upon  him 
that  denies  a  pledge  so  natural  and  frequent  as  one  for  (inter  alia) 
towage.  Therefore/  in  respect  of  towage,  the  facts  must  always  be 
examined  before  ^y  lien  can  be  asserted,  as  was  done  in  this  court 
in  The  Sarah  Qullen  (D.  C.)  45  Fed.  511,  affirmed  49  Fed.  166,  1  C 
C.  A.  218,  and  The  Stroma,  53  Fed.  281,  3  C.  C.  A.  530.  For  the 
same  principle,  see  The  Wandrahm,  67  Fed.  358,  14  C.  C.  A.  414. 

[3]  Upon  such  inquiries  the  real  question  often  is  that  presented 
by  this  litigation,  viz.:  How  far  may  one  furnishing  services  to  a 
vessel,  without  any  actual  knowledge  of  her  ownership,  agents  or  char- 
terings,  and  dealmg  with  some  person  other  than  the  master,  shut 
his  eyes,  avoid  or  neglect  all  inquiry,  and  rest  upon  an  authority  to 
contract,  which  is  in  essence  nothing  more  than  an  inference  from  an 
apparent  act  of  authority? 

We  lay  aside  all  decisions  concerning  liens  asserted  to  rest  on 
dealings  with  a  shipmaster.  The  authority  of  a  master  by  virtue  of 
his  office  is  so  ancient,  extensive,  and  universally  accepted  as  to  give 
to  the  "captain's  orders"  a  standing  quite  different  from  the  agree- 
ments of  all  other  agents. 

In  this  instance  libelant  was  plainly  employed  to  perform  a  service 
maritime  in  its  nature,  the  subject  of  a  maritime  contract  and  capable 
of  supporting  a  maritime  lien.  But  such  lien  could  arise  only  by  the 
h)Tpothecation  express  or  implied  of  the  credit  of  the  vessel,  and  that 
pledge,  like  any  other,  must  rest  on  the  act  of  the  owner,  even  though 
such  owner's  efficient  act  consisted  only  in  permitting  another  to  be 
his  agent.  While  any  one  who  appoints  an  agent  takes  the  risk  of 
liability  growing  out  of,  not  only  the  agent's  power,  but  its  abuse,  the 
mere  fact  of  acting  like  an  agent  does  not  make  an  agent  out  of  the 
actor. 

There  are  only  two  states  of  fact  possible  in  this  case.  Either  libel- 
ant was  told  before  any  substantial  part  of  the  towage  service  was 
rendered  that  the  person  procuring  the  towage  was  a  charterer,  or  else 
nothing  more  was  known  until  after  services  rendered  than  that  the 
New  York  &  Boston  Transportation  Company  in  and  of  New  York, 
had  asked  to  have  "our  barges"  towed. 

The  District  Court  found  the  first  state  of  facts  to  be  the  truth.  It 
came  to  that  conclusion,  after  seeing  and  hearing  the  witnesses,  and 
we  perceive  no  reason  to  disapprove  that  finding.  If  so,  there  was 
no  lien  by  general  law  irrespective  of  statute,  under  The  Valencia,  165 
U.  S.  264,  17  Sup.  Ct.  323,  41  L.  Ed.  710. 

If,  however,  we  adopt  (for  argument's  sake)  the  second  state  of 
facts,  then  the  libelant  was  requested  by  a  corporation  apparently  of 
New  York,  and  in  New  York,  to  tow  "our  barges/'    Lribelant's  infer- 
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ence  from  such  a  request  must  have  been  that  a  New  York  owner  was 
in  his  home  port  seeking  to  make  a  contract  for  towage.  But  we  hold 
as  matter  of  fact  that  libelant  had  no  right  to  infer  an  ownership  from 
the  use  of  the  word  "our."  It  is  surely  common  knowledge  that  a  mas- 
ter, a  seaman,  a  ship's  husband,  and  indeed  almost  any  one  connected 
with  the  management  or  upkeep  of  a  vessel,  commonly  and  naturally 
refers  to  that  vessel  in  a  possessive  sense  as  well  as  in  the  feminine  gen- 
der. In  short,  this  tug  owner  made  no  inquiry,  literally  knew  noth- 
ing, and  sought  to  know  nothing,  about  the  relation  of  the  hirer  to  the 
barges.  Sudi  circumstances  amount  to  shutting  one's  eyes  to  keep 
out  the  light,  and  successfully  rebut  any  presumption  of  lien. 
Decree  affirmed,  with  costs. 


In  re  SIMMONS  &  GRIFFIN. 

Petition  of  SIMMONS. 

(Circuit  Court  of  Appeals,  First  Circuit.    February  11,  1919.) 

No.  1381. 

1.  Insurawoe  ^=3»239 — Lifb  Insurance — Right  to  Sttbbendes  Policy. 

A  policy  of  life  insurance  for  the  benefit  of  a  third  person  named  therein 
cannot  be  surrendered;  without  the  consent  of  the  beneficiary. 

2.  Bankbuftot  ^s>143<12) — Iofe  Insitbancb  as  Asset — ^Rights  of  Trustee. 

The  right  of  a  trustee  in  a  life  insurance  policy  on  the  life  of  the  bank- 
rupt is  limited  to  the  amount  whieh  the  bankrupt  could  have  realized  on 
the  policy  at  the  time  of  bankruptcy  as  a  cash  asset 

8.  Bankruptcy  ^=:»143(12) — JjTfr  Insurance  as  Asset — Bankrupt's  Right 
TO  Surrender  Policy. 

Where  a  third  person  was  named  as  beneficiary  in  a  policy  of  insur- 
ance on  the  life  of  a  bankrupt,  and  he  was  without  power  to  diange  the 
beneficiary  or  to  surrender  the  policy,  he  had  no  property  interest  there- 
in which  passed  to  his  trustee. 

In  Bankruptcy.  In  the  matter  of  Simmorfs  &  GrifRn,  bankrupts. 
Petition  of  Arthur  E.  Simmons  to  revise  order  of  Kstrict  Court.  Re- 
versed. 

For  opinion  below,  see  253  Fed.  466. 

Milton  B.  Warner,  of  Pittsfield,  Mass.  (Warner  &  Barker,  of  Pitts- 
field,  Mass.,  on  the  brief),  for  petitioner. 

Walter  J.  Donovan,  of  Adams,  Mass.,  for  respondent. 

Before  BINGHAM  and  ANDERSON,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge, 

ANDERSON,  Circuit  Judge.  In  1903,  the  Metropolitan  Life  In- 
surance Company  issued  a  $1,000  20^year  endowment  policy  on  the 
life  of  Arthur  E.  Simmons,  payable  in  case  of  his  death  during  the 
20-ycar  period  to  his  mother,  Martha  A.  Simmons. 

In  1912,  the  mother  released  all  her  right  in  the  policy,  and  the 
insured  thereupon  designated  his  wife  as  contingent  beneficiary  in 
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place  of  his  mother.  This  designation  was  duly  recorded  in  the  of- 
fice of  the  issuing  company. 

We  agree  with  the  District  Court  and  with  the  referee  that,  as  the 
result  of  this  transaction,  the  wife  became  entitled  to  the  same  rights 
that  she  would  have  had  if  originally  named  as  the  contingent  bene- 
ficiary in  lieu  of  the  mother; .  that  is,  that  in  case  of  Simmons'  death 
within  the  20-ycar  period,  the  premium  not  being  in  default,  the  wife 
would  have  been  entitled  to  recover  the  full  face  of  the  policy. 

On  February  19,  1917,  the  insured  was  duly  adjudicated  a  bank- 
rupt. At  that  time  "this  policy  had  a  cash  surrender  value  of  $415.- 
26,  according  to  the  computation  of  the  company."  This  means  noth- 
ing more  than  that  the  company,  on  receiving  proper  acquittances  and 
releases  from  all  necessary  parties,  would  pay  that  amount  of  $415.- 
26  in  order  to  end  its  future  possible  liability  for  a  larger  sum. 

On  petition  of  the  trustee,  the  referee  ordered  the  bankrupt  either 
to  pay  this  sum  to  the  trustee  or  to  "execute  an  assignment  of  such 
documents  and  papers  as  may  be  necessary  to  enable  the  trustee  to 
collect  the  amount  of  the  cash  surrender  value  from  the  company." 
The  District  Court  affirmed  this  order.  Just  what  documents  the  EHs- 
trict  Court  and  the  referee  contemplated  as  sufficient  "to  enable  the 
trustee  to  collect  the  amount  of  the  cash  surrender  value"  does  not 
appear.    253  Fed.  466. 

[1]  We  think  this  decision  cannot  be  sustained.  It  overlooks  the 
rights  of  the  bankrupt's  wife  and  their  eflFect  upon  the  surrender  value 
of  the  policy.  "A  policy  of  life  insurance  for  the  benefit  of  a  third 
person  named  therein  cannot  be  siirrendered  without  the  consent  of 
the  beneficiary."  By  Knowlton,  J.,  in  Haskell  v.  Equitable  Life  In- 
surance Co.,  181  Mass.  341,  343,  63  N.  E.  899,  900.  The  same  prin- 
ciple is  stated  by  Chief  Justice  Fuller  in  Hun^e  v.  Bank  of  Washing- 
ton, 128  U.  S.  195,  206,  9  Sup.  Ct.  41,  44  (32  U  Ed.  370),  as  follows: 

*'It  is,  Indeed,  a  general  rule  that  a  policy,  and  the  money  to  become  due 
under  it,  belong,  the  moment  it  is  issued,  to  the  person  or  persons  named  iQ 
it  as  the  beneficiary  or  beneficiaries,  and  that  there  is  no  power  in  the  person 
procuring  the  insurance  by  any  act  of  his,  by  deed  or  by  will,  to  transfer  to 
any  other  person  the  interest  of  the  person  named.  Bliss  on  life  Insuranoe 
(2d  Ed.)  p.  617;  Glanz  y.  Gloeckler,  10  111.  App.  484,  per  McAllister,  J.;  8.C 
104  111.  573  [44  Aim.  Rep.  94];  WUbum  v.  WUburn,  83  Ind.  56;  Rlcker  ▼. 
Charter  Oak  Ins.  Co.,  27  Minn.  193  [6  N.  W.  771,  38  Am.  Rep.  289] :  CJharter 
Oak  Ins.  Go.  v.  Brant,  47,  Mo.  419  [4  Am.  Rep.  328] ;  Gould  v.  Bmerson,  99 
Mass.  154  [96  Am.  Dea  729] ;  Knickerbocker  LifQ  Ins.  Oo.  v.  Weltz,  99  Mass. 
157." 

[2]  Whatever  may  have  been  the  view  in  some  of  the  earlier  de- 
cisions, it  is  now  settled  law  that  the  right  of  the  trustee  in  bankruptcy 
is  limited  to  the  amount  which  the  bankrupt  might  have  received  on 
the  policy  at  the  time  of  the  bankruptcy  as  a  cash  asset.  Burlingham 
V.  Grouse,  228  U.  S.  459,  473,  33  Sup.  Ct.  564,  57  L.  Ed.  920,  46  L 
R.  A.  (N.  S.)  148;  Cohen  v.  Samuels,  245  U.  S.  50,  38  Sup.  Ct  36, 
62  L.  Ed.  143.  See,  also,  In  re  Hammel,  221  Fed.  56,  137  C  C.  A. 
80;  In  re  Samuels,  237  Fed.  796,  151  C.  C.  A.  38.  There  would  be 
no  profit  in  discussing  the  cases  before  Burlingham  v.  Crouse,  supra. 
See  the  learned  and  interesting  review  of  them  by  Professor  D.  Fred- 
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erick  Burnett  in  3  Cornell  L.  Q.  253,  May,  1918,  "Life  Insurance  as 
an  Asset  in  Bankruptcy." 

[3]  We  think  that  the  surrender  value  of  this  policy  was  not  "prop- 
erty which,  prior  to  the  filing  of  the  petition,  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon  *  *  *  un- 
der judicial  process  against  him,"  .and,  therefore,  passing  to  the  trus- 
tee, under  Bankruptcy  Act  July  1,  1898,  c.  541,  §  70a  (5),  30  Stat. 
565  (Comp.  St.  §  9654) ;  nor  did  the  surrender  value  fall  within  **the 
powers  which  he  might  have  exercised  for  his  own  benefit,"  thus  pass- 
ing to  the  trustee  under  section  70a  (3). 

The  case  is  plainly  distinguishable  from  Blinn  v.  Dame,  207  Mass. 
159,  93  N.  E.  601,  20  Ann.  Cas.  1184,  for  in  that  case  the  insured  had 
reserved  "power  to  surrender  the  policy  at  any  time  and  receive  for 
his  own  benefit  the  amount  of  the  then  existing  surrender  value." 
See  207  Mass.  164,  93  N.  E.  602,  20  Ann.  Cas.  1184.  The  decision 
of  the  Supreme  Court  in  Cohen  v.  Samuels,  supra,  reversing  the  ma- 
jority decision  below,  rests  upon  the  same  ground,  for  the  policies 
involved  in  that  case  had  each  **a  cash  surrender  value  at  the  time 
Samuels  was  adjudicated  a  bankrupt,  which  the  companies  were  will- 
ing to  pay  him,  and  in  all  of  them  he  had  the  absolute  right  to  change 
the  beneficiaries." 

In  the  case  at  bar  Simmons  had  no  such  right.  His  mother  was 
originally  the  contingent  beneficiary,  and  had  rights  in  the  policy  be- 
yond his  control.  She  gave  up  those  rights  in  due  form.  The  com- 
pany thereupon,  upon  the  request  of  the  insured,  substituted  his  wife 
as  contingent  beneficiary,  vesting  in  her  rights  equivalent  to  those 
originally  accruing  to  his  mother.  Under  these  conditions  the  bank- 
rupt had  no  pecuniary  interest,  which  could  pass  to  the  trustee,  with- 
out the  consent  of  the  wife.  See  Wilde  v.  Wilde,  209  Mass.  205, 
95  N.  E.  295.  We  must  hold  that  this  policy  had  no  such  surrender 
value  as  passed  to  the  trustee,  under  sectibn  70a  (3)  or  70a  (5). 

As  what  we  have  said  is  enough  to  dispose  of  the  case  adversely  to 
the  claim  of  the  trustee,  it  is  not  necessary  to  consider  whether  the 
same  result  might  not  be  readied  under  the  exemption  provided  by 
Rev.  Laws  Mass.  c  118,  §  73,  and  section  6  of  the  Bankruptcy  Act 
(Comp.  St.  §  9590).  Perhaps,  to  avoid  misconception,  we  ought  to  add 
that  we  do  not  think  that  statute  can  be  construed  as  applicable  only 
to  paid-up  endowment  life  insurance  policies,  as  is  apparently  inti- 
mated in  the  opinion  of  the  court  below.  The  history  and  policy  of 
the  statute  are  fully  discussed  by  the  Supreme  Judicial  Court  of  Mas- 
sachusetts in  Bailey  v.  Woods,  202  Mass.  549,  89  N.  E.  147,  25  L, 
R.  A.  (N.  S.)  722,  and  Bailey  v.  Woods,  202  Mass.  562,  89  N.  E.  149. 
In  the  first  case  (202  Mass.  549,  551,  89  N.  E.  147,  148  [25  L.  R.  A. 
(N.  S.)  722]),  that  court  said: 

"Since  1844,  with  the  exception  of  the  seven  years  from  1887  to  18W,  If 
they  can  be  called  an  exception,  it  has  been  the  policy  of  the  conunonwealth 
to  enable  the  hnsband  and  father  to  provide  by  insurance  on  his  life  for  bis 
wife  and  diUdren,  subject  only  to  have  premiums  paid  in  ftand  of  creditors 
within  the  statutory  period  of  limitation  inure  to  their  benefit  out  of  the 
proceeds  of  the  insurance,  and  since  18&4  the  law  has  Included  assignments 
from  the  husband  to  the  wife  of  policies  issued  to  the  husband.    This  has 
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been  regarded  as  a  wise  and  humane  policy  and  the  oonstitntlonality  of  the 
legislation  has  never  been  questioned,  and  we  do  not  see  how  it  can  be 
successfully.  *It  proceeds,*  as  has  been  said,  *upon  the  theory  that  the  interest 
of  .a  man's  wife  and  children  in  his  life,  and  his  duty  to  make  reasonable  pro- 
vision for  their  support,  are  not  wholly  subordinate  to  the  daims  of  his  credi- 
tors, and  that  he  may  make  an  Irrevocable  settlement  of  a  policy  of  insa^ 
ance  on  his  life  for  the  benefit  of  his  family.' " 

We  have  no  disposition  to  undertake  to  narrow  the  broad  and  lib- 
eral interpretation  put  upon  that  legislation  by  the  Massachusetts 
court. 

Let  there  be  a  decree  reversing  the  decree  of  the  District  Court, 
with  costs  to  the  petitioner  in  this  court 


McKIB  MGHTER  OO.  ▼.  COLI.INS. 

(Circuit  Oourt  of  Ai^)€als»  First  Circuit,      F^ruary  11^  1919.) 

No.  1385. 

Shipping  ^=:»209(3) — Right  to  Limitation  of  IjIabiutt — ^PRivrrr  ob  Knowl- 
edge OF  Petitioner. 

Action  of  a  District  Court  in  dismissing  a  petition  for  limitation  of 
liabiUty  for  a  personal  injury,  on  tlie  ground  ttiat  petitioner  was  not 
without  privity  or  knowledge  of  the  acts  causing  the  Injury,  held  bus* 
talned  by  the  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  James  M.  Morton,  Judge. 

Petition  in  admiralty  by  the  McKie  Lighter  Company  for  limitation 
of  liability ;  Charles  Collins,  claimant.  From  a  decree  dismissing  the 
petition,  petitioner  appeals.    Afiirmed. 

G.  Philip  Wardner,  of  Boston,  Mass.,  for  appellant. 
Wilfred  B.  Keenan  and  Damon  E.  Hall,  both  of  Boston,  Mass.,  for 
appellee. 

Before  BINGHAM.  JOHNSON,  and  ANDERSON,  Circuit 
Judges. 

BINGHAM,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  for  Massachusetts  dismissing  the  petition  of  the  Mc- 
Kie Lighter  Company,  the  owner  of  a  lighter,  to  have  its  liability 
for  an  injury  suffered  by  Charles  Collins,  the  claimant,  deteraiined, 
and,  if  liable,  the  damages  limited. 

In  its  assignments  of  error  the  Lighter  Company  complains  that 
the  District  Court  erred:  (1)  In  dismissing  its  petition;  (2)  in  not 
limiting  its  liability  to  the  value  of  the  lighter  and  pending  freight; 
(3)  in  holding  that  the  injury  was  not  inflicted  without  its  privity  or 
knowledge;  (4)  in  holding  that  the  ultimate  question  was  whether, 
upon  the  facts  stated,  Capt.  Gumey,  by  his  acts  or  failure  to  act  so 
ratified  and  adopted  the  work  in  progress  as  to  make  it  responsible 
therefor;    (5)  in  finding  and  ruling  tfiat  Capt.  Gumey,  by  his  acts 
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or.  failure  to  act,  so  ratified  and  adopted  the  work  in  progress  as  to 
make  it  responsible  therefor ;  and  (6)  in  finding  that  the  tug  Ida  M. 
Chase  came  to  the  wharf  and  her  master  told  Capt.  Gumey  that  he 
desired  to  remove  a  rope  from  the  tug's  propeller. 

The  evidence  discloses  that,  prior  to  the  filing  of  the  petition,  Col- 
lins had  brought  a  suit  in  the  superior  court  of  Massachusetts  against 
the  Lighter  Company  to  recover  damages  for  an  injury  sustained  while 
at  work  under  the  stem  of  the  tug,  Ida  M.  Chase,  endeavoring  to  re- 
move a  rope  from  her  propeller  (her  stem  at  the  time  being  raised 
in  the  air  by  the  company's  lighter  to  permit  the  work  to  be  done) 
and  had  recovered  a  verdict  for  $10,000;  that  the  case  was  transfer- 
red to  the  Supreme  Judicial  Court,  on  exceptions  to  the  refusal  of  the 
court  below  to  direct  a  verdict  for  the  defendant ;  and  that  the  excep- 
tions were  overruled  and  the  case  certified  back  to  the  superior  court 
for  judgment.  230  Mass.  281,  120  N.  E.  66.  In  the  Supreme  Ju- 
dicial Court  it  was  held  that  the  evidence  warranted  the  jury  in  find- 
ing: (1)  That  Collins  was  not  a  volunteer  or  a  trespasser,  and  was  of 
right  in  the  place  where  he  was  at  the  time  he  suffered  the  injury  of 
which  he  complained ;  (2)  that  the  defendant  had  undertaken  the  work 
of  raising  the  tug,  and  the  acts  of  its  servants  and  agents  were  au- 
thorized; and  (3)  that  the  defendant  was  negligent,  in  that  it  could 
be  found  that  the  hook  on  the  fall  of  the  derrick  holding  the  sling 
passed  around  the  stem  of  the  tug  was  "so  worn,  chafed,  and  frayed" 
that  when  subjected  to  the  necessary  strain  it  gave  way,  and  that  this 
condition  could  have  been  ascertained  and  remedied  by  the  exercis<*. 
of  reasonable  diligence  on  the  part  of  the  defendant's  agents  and  serv- 
ants. 

It  is  conceded  that  the  liability  of  the  appellant  for  the  injury  suf- 
fered by  the  claimant  is  concluded  by  the  judgment  of  the  state  court. 
This  concession  disposes  of  the  questions  raised  by  the  first  two  as- 
signments of  error  so  far  as  they  relate  to  the  question  of  liability. 
It  is  also  conceded  that  the  lighter  is  a  vessel,  within  the  meaning  of 
sections  4283-4288  (Comp.  St.  §§  8021-8026),  and  section  4289,  as 
amended  by  Act  June  19,  1886,  c.  421,  §  4,  24  Stat.  80  (Comp.  St.  § 
8027) ;  that  its  value  is  less  than  the  damages  suffered  by  the  claim- 
ant; and  that  the  privity  or  knowledge  of  Capt.  Gumey,  who  was  the 
vice  president,  director,  and  general  manager  of  the  Lighter  Company, 
was  the  privity  or  knowledge  of  the  company. 

The  finding  complained  of  in  the  sixth  assignment  of  error  is  im- 
material, as  the  judgment  of  the  state  court  determined  that  the  Light- 
er Company  had  undertaken  the  work  of  raising  the  tug  and  that  its 
servants  and  agents  were  acting  within  their  audiority  in  undertaking 
to  raise  her  as  they  did.  The  fourth  and  fifth  assignments,  if  they 
pertain  to  any  question  apart  from  those  concluded  by  the  judgment 
in  the  state  court,  relate  merely  to  subsidiary  matters  stated  by  the 
District  Judge  in  a  course  of  reasoning  by  which  he  reached  the  con- 
clusion that  the  injury  inflicted  upon  Collins  was  not  without  the  privity 
or  knowledge  of  Capt.  Gumey,  who  in  this  case  is  the  Lighter  Com- 
pany, and  in  this  respect  they  do  not  differ  from  the  third  assignment 
of  error.    Such  being  the  case,  the  question  is  whether  the  evidence 
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produced  at  the  trial  is  such  that  it  should  be  found  that  the  injury  in- 
flicted upon  Collins  by  the  Lighter  Company  was  without  the  privity 
or  knowledge  of  Gurney. 

As  to  this  matter  Capt.  Gumey  testified  that  shortly  before  the 
accident  occurred  he  looked  out  of  a  window  in  the  entry  leading  from 
the  office  of  the  Lighter  Company  and  saw  the  tug  stem  up  in  the  air 
from  Lighter  No.  2;  that  he  went  directly  out  and  found  that  the 
engineer  of  the  tug  was  on  the  hub  of  its  propeller,  and  that  the  claim- 
ant, Collins,  was  in  a  boat  underneath  the  arch  of  the  tug;  that  he 
(Gumey)  was  there  about  15  minutes  before  the  accident  happened; 
that  the  lighter  was  not  suitable  to  hoist  the  tug;  that  her  tadcle,  en- 
gine, and  booni  were  all  too  light  to  do  the  work;  that  the  ends  of  the 
straps  secured  about  the  stem  of  the  tug  were  improperly  fastened 
to  the  hook  on  the  derrick,  and  brought  an  unusual  strain  on  the  point 
of  the  hook;  that  he  saw  this  the  instant  he  got  down  there;  that  as 
general  manager  of  the  company  he  had  control  and  direction  of  the 
lighter,  with  authority  to  order  the  work  to  stop,  and  that  he  stood 
there  and  watched  the  work  go  on  for  15  minutes,  and  saw  the  ac- 
cident happen  which  he  anticipated  would  occur  at  the  time  he  looked 
out  of  the  window ;  that  the  two  men  were  then  underneath  the  tug  and 
about  35  feet  from  him ;  that,  although  he  knew  they  were  in  a  dan- 
gerous position,  he  did  not  tell  them  to  get  out,  or  tell  the  engineer 
of  the  lighter  not  to  do  any  more  hoisting ;  that  while  he  was  there, 
and  some  5  minutes  or  more  before  the  accident  occurred,  the  tug  sank 
somewhat  into  the  water,  and  he  saw  the  engineer  of  the  lighter  put 
on  steam  and  raise  the  tug  higher;  that  he  did  not  tell  the  engineer 
to  stop  until  he  thought  the  tug  was  high  enough  out  of  the  water  to 
permit  the  men  to  continue  their  work  under  the  tug;  that  he  then 
told  the  engineer  to  stop,  and  stood  there  and  watched  the  work  go 
on.  He  also  testified  that,  upon  reaching  the  lighter,  he  told  the  cap- 
tain of  the  tug  to  order  the  men  out,  that  it  was  dangerous,  and  that 
the  captain  of  the  tug  replied  that  he  thought  it  was  all  right.  But 
inasmuch  as  he  remained  there  without  taking  steps  to  stop  the  work, 
and  in  fact  participated  in  raising  the  tug,  knowing  that  the  lighter 
and  its  equipment  were  insufficient  for  the  work,  and  that  there  was  an 
excessive  strain  on  the  point  of  the  hook,  we  think  that  he  was  dere- 
lict in  his  duty,  and  cannot  be  said  to  be  without  the  privity  or  knowl- 
edge essential  to  entitle  the  appellant  to  limit  its  liability. 

The  contention  of  the  Lighter  Company  that  it  performed  its  full 
duty  to  Collins  as  an  invitee  upon  its  premises  cannot  be  sustained. 
This  matter  was  concluded  by  the  judgment  in  the  state  court,  where 
the  question  of  the  company's  negligence  was  in  issue,  was  actually 
litigated,  and  was  determined  against  it.  But,  if  this  were  not  so,  we 
think  the  reasonable  conclusion  to  be  drawn  from  the  evidence  is  that 
the  company  did  not  perform  its  duty  in  this  respect. 

The  decree  of  the  District  Court  is  affiraied,  with  costs  to  the  ap- 
pellee in  this  court. 
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BNSLEN  T.  MECHANICS  &  METALS  NAT.  BANK  OF  CITY  OF  NEW 

YORK.* 

(Clrcait  Court  of  Appeals,  Fifth  Olrcait    January  31,  I&19.) 

No.  3174. 

1.  BiuLB  AND  Notes  ^=»360 — Bona  Fide  Pukchasxr— Renewals. 

A  b€Lnk,  which  in  the  usual  course  of  business  discounted  a  note  made 
payable  to  the  maker  and  Indorsed  by  him,  has  the  rights  of  an  inno> 
cent  purchaser  for  value  with  respect  to  a  note  taken  In  renewal  and 
payable  to  itself. 

2.  BiLifl  AND  Notes  ^=9854 — ^Bona  Fedb  Fdbchasebs — ^Pubghabb  fob  Less 

Than  Face  Value. 

The  rule  which  protects  a  bona  fide  holder  for  value  of  commercial 
paper  from  defenses  or  equities  that  might  be  good  as  between  the  origi- 
nal parties  does  not  require  that  he  shall  have  paid  face  value  for  It. 

3.  Bills  and  Notes  ^s>113 — ^Dshsnses — ^Estoppel 

A  maker  of  a  negotiable  note  payable  to  his  order,  who  Indorses  and 
gives  it  to  another  to  be  discounted  at  a  bank,  whidii  is  d<me,  and  after- 
wards renews  it  by  giving  a  new  note  to  the  bank  and  taking  up  the 
old,  Is  estc^ped  to  set  up,  as  against  the  renewal  note,  the  defense  of 
fraudulent  representations  by  the  person  to  whom  the  original  note  was 
intrusted  tor  discount. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Northern  District  of  Alabama ;  William  I.  Grubb, 
Judge. 

Action  at  law  by  the  Mechanics  &  Metals  National  Bank  of  the  City 
of  New  York  against  D.  W.  Enslen.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Forney  Johnston  and  W.  R.  C.  Cocke,  both  of  Birmingham,  Ala., 
for  plaintiff  in  error. 

Edward  H.  Cabaniss,  of  Birmingham,  Ala.,  for  defendant  in  error. 

Before  WALKER,  Circuit  Judge,  and  BEVERLY  D.  EVANS, 
IHstrict  Judge. 

BEVERLY  D.  EVANS,  District  Judge.  In  an  action  on  a  note 
against  the  maker,  by  the  payee,  the  court  gave  a  peremptory  instruc- 
tion to  the  jury  to  return  a  verdict  for  the  plaintiff  for  its  face  value. 
The  defendant  took  a  writ  of  error. 

The  complaint  on  the  note  was  in  the  short  statutory  form  author- 
ized by  the  Code  of  the  state  of  Alabama.  The  defendant  pleaded 
the  general  issue,  with  leave  by  agreement  of  counsel  to  introduce 
evidence  as  to  all  matters  of  special  defense  as  fully  and  completely 
as  if  all  legal  defenses  to  the  action  were  well  and  specially  pleaded. 

On  the  trial  the  plaintiff  introduced  in  evidence  the  note,  which  was 
for  $34,500  principal  sum,  payable  to  plaintiff,  dated  February  2, 
1916,  due  six  months  after  date,  with  6  per  cent,  interest  from  date. 
On  the  back  of  the  note  was  an  indorsement  and  guaranty  of  payment 
by  A.  E.  Jackson.  Thereupon  the  defendant  offered  evidence  tending 
to  show  that  the  note  was  executed  and  delivered  under  substantially 
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these  circumstances :  The  Jefferson  County  Savings  Bank  had  failed, 
with  large  liabilities.  Certain  persons,  including  A.  E.  Jackson,  under- 
took to  form  a  new  bank,  wWch  was  to  assume  the  liabilities  of  the 
defunct  bank  by  taking  over  its  assets  and  by  providing  additional 
funds.  This  new  bank  was  called  the  Jefferson  County  Bank.  Among 
the  subscribers  to  the  new  bank  was  E.  F.  Enslen,  who  had  been  iden- 
tified for  many  years  with  the  defunct  bank,  and  his  wife.  The 
pl^  of  reorganization  contemplated  that  the  promoters  of  the  new 
bank  were  to  take  a  certain  amount  of  stock,  payable  partly  in  cash 
and  partly  by  note.  For  convenience  the  stock  in  the  new  bank  was 
issued  originally  in  the  name  of  A.  E.  Jackson,  but  very  soon  there- 
after the  certificates  of  stock  were  issued  to  the  individual  subscribers, 
who  had  given  their  notes.  One  of  these  subscribers  was  Mrs.  Enslen. 
She  paid  for  the  stock  a  certain  amount  of  money,  and  executed  and 
delivered  her  note  for  the  balance  to  A.  E.  Jackson.  This  note  in- 
cluded interest  from  date  at  6  per  cent.,  and  was  made  payable  to  her 
own  order  and  indorsed  by  her.  Jackson  discounted  the  note  with  the 
Mechanics  &  Metals  National  Bank  of  the  City  of  New  York  at  5 
per  cent.,  and  the  net  proceeds  was  credited  to  the  Jefferson  Coimty 
Bank,  and  afterwards  checked  out  by  that  bank, ,  The  rate  of  discount 
was  5  per  cent.,  and  the  discounting  bank  accounted  to  the  Jefferson 
County  Bank  (or  possibly  its  organization  committee)  for  the  differ- 
ence between  the  discount  and  interest  rate.  Just  before  its  maturity 
the  note  was  sent  to  the  Jefferson  County  Bank;  and  was  renewed 
by  Mrs.  Enslen's  executing  the  note  in  suit  and  delivering  it  to  A. 
E.  Jackson,  who  entered  thereon  his  indorsement  and  guaranty  of  pay- 
ment and  sent  same  to  the  plaintiff. 

[1]  Under  the  evidence  it  is  clear  that  the  note  in  suit  is  a  renewal 
of  the  note  of  Mrs.  Enslen,  payable  to  her  order  and  indorsed  by 
her,  and  discounted  to  the  plaintiff.  The  right  of  the  plaintiff  to  re- 
cover is  that  of  an  indorsee. 

The  trial  court  entertained  the  opinion  that  under  the  evidence  the 
plaintiff  sustained  the  relation  of  a  bona  fide  holder  for  value,  and  the 
defendant  was  cut  off  from  showing  any  defense  she  might  have  to 
the  note.  The  plaintiff  in  error  insists  that  the  evidence  affords  an 
inference  that  the  plaintiff  bank  was  the  original  holder  of  the  original 
note,  and  that  Jackson  was  its  agent  or  joint  adventurer  in  the  organ- 
ization of  the  new  bank,  the  stodc  subscription  to  which  furnished  the 
consideration  of  the  note.  We  do  not  think  such  inferences  are  de- 
ducible  from  the  evidence.  The  evidence  presented  a  transaction  not 
infrequent  in  commercial  annals.  Certain  persons  were  desirous  of 
reorganizing  a  bank  from  the  assets  of  one  which  had  just  failed. 
Additional  capital  was  necessary,  and  the  subscribers  to  stock  in  the 
new  bank  made  and  delivered  their  notes  for  their  stock  subscrip- 
tions. These  notes  were  indorsed  by  the  subscribers  and  discounted 
with  a  bank,  and  the  net  proceeds  credited  to  tlie  newly  organized  bank 
and  used  by  it. 

[2]  The  fact  that  the  rate  of  discount  was  less  than  the  interest 
rate,  and  this  difference  was  credited  to  the  newly  organized  bank 
or  its  promoters,  does  not  deprive  the  discounting  bank  of  its  char- 
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acter  as  an  innocent  purchaser  for  value.  If  this  difference  was  paid 
to  the  newly  organized  bank,  the  stockholder  got  the  benefit  of  his 
share  of  it.  If  paid  to  the  organizers,  who  had  indorsed  the  note. 
It  is  no  hurt  to  the  maker  that  the  ofganizer  who  had  indorsed  the  note 
may  have  received  something  for  his  indorsement.  The  rule  which  pro- 
tects a  bona  fide  holder  for  value  of  commercial  paper  against  defens- 
es or  equities,  that  might  be  good  as  between  the  original  parties,  does 
not  require  that  the  holder  shall  have  paid  the  face  value  of  the  paper, 
and  where  the  evidence  affirmatively  shows  that  an  indorsee  in  fact 
purchased  it  for  value,  in  an  action  by  him  against  the  maker  he  is  en- 
titled to  stand  on  the  footing  of  a  holder  in  good  faith.  King  v.  Doane, 
139  U.  S.  166,  11  Sup.  Ct.  465,  35  L.  Ed.  84. 

The  rulings  on  evidence  to  which  exception  is  taken  are  without 
merit.  The  court  confined  the  evidence  to  the  transaction  in  issue. 
The  excluded  testimony  relating  to  the  payment  of  the  difference  be- 
tween the  interest  rate  of  the  note  and  the  rate  of  discount  would  not 
have  changed  the  character  of  the  transaction. 

[3]  But,  aside  from  this  the  defendant  is  estopped  from  attacking 
the  consideration  of  the  note.  With  knowledge  of  the  facts  relied  on 
as  a  defense,  she  executed  the  renewal  note  in  suit,  and  thereby  waiv- 
ed such  defenses.  A  maker  of  a  n^otiable  note,  payable  to  his  order, 
who  indorses  it  and  gives  it  to  another,  to  be  discounted  at  a  bank, 
which  is  done,  and  afterwards  obtains  a  renewal  of  it,  with  extension 
of  time  of  payment,  by  giving  a  new  note  and  talcing  up  the  old,  is 
estopped  as  a^nst  the  bank  to  set  up  as  against  the  renewed  note  the 
defense  of  failure  of  consideration  on  account  of  alleged  fraudulent 
representations  made  to  the  maker  by  the  person  with  whom  she  in- 
trusted her  note  to  be  discounted,  and  especially  so  when  the  maker 
had  knowledge  of  the  facts  when  the  renewal  note  was  given.  Hunter 
v.  Lanius,  82  Tex.  677,  18  S.  W.  201 ;  Padgett  v.  Lewis,  54  Fla.  177, 
45  South.  29;  Riggins  v.  Boyd  Manufacturing  Co.,  123  Ga.  232,  51 
S.  E.  434. 

Judgment  affirmed. 


In  re  DAIL1ST. 

Petition  of  OITy  OP  NEW  YORK. 

(Circait  Court  of  Appeals,  Second  Circuit     December  11,  1918.) 

No.  41. 

Banxbttptot  ^s>288(1) — SmncABT  Obdebs — ^Advebss  Claims. 

A  city,  which  under  the  terms  of  a  contract  for  the  remoral  of 
refuse,  on  its  abandonment  by  the  contractor,  took  possession  of  his 
plant  to  continue  the  work  pending  a  new  contract,  is  an  adverse  claim- 
ant, and  a  court  of  bankruptcy  is  without  Jurisdiction  by  a  summary  or- 
der to  require  It  to  surrender  the  property  to  the  contractor's  trustee  in 
bankrupt<7. 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

^soFor  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  DlKeets  ft  Indexes 
255F.— «4 
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In  the  matter  of  John  D.  Dailey  and  De  Witt  C.  Ivins,  individuaDj 
and  as  copartners  as  Dailey  &  Ivins,  bankrupts.  On  petition  by  the 
City  of  New  York  to  revise  order  of  District  Court.    Reversed. 

This  cause  comes  here  from  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  on  petition  to  revise  an  order  requiring 
the  city  of  New  Tork  to  deliver  certain  property  of  the  bankrupts  to  their 
trustee. 

On  AufiTust  12,  1913,  a  contract  was  entered  Into  between  the  city  of  New 
York  and  John  D.  Dailey  and  De  Witt  G.  Ivins,  doing  business  under  the 
firm  name  of  Dailey  &  Ivins.  The  contract  provided  for  the  removal  and 
final  disposition  by  Dailey  &  Ivins  of  ashes,  street  sweepings,  and  rubbish 
collected  in  the  boroughs  of  Manhattan  and  the  Bronx,  as  well  as  from  Black- 
well's  and  Bandairs  Islands  and  from  steam  tugs  and  other  vessels  in  tbe 
harbor.  The  contract  was  commenced  on  January  2,  1914,  and  was  to  run 
for  a  period  of  three  years,  with  a  right  to  renew,  for  another  period  of  two 
years.  In  January,  1916,  the  contract  was  renewed  for  a  period  of  two 
years,  which  was  to  begin  on  January  2,  1917,  and  end  January  1,  1919.  In 
carrying  on  the  work  under  their  contract  Dailey  &  Ivins  furnished  a  certain 
plant,  scows,  and  oilier  means  of  transportation  and  final  disposition  of  the 
ashes,  etc. 

On  March  2,  1918,  Dailey  &  Ivins  abandoned  the  contract  and  refused  to 
proceed  thereunder,  and  on  the  same  day  betAveen  11  a.  m-  and  11:30  a.  m. 
there  was  served  on  Joto  D.  Dailey,  one  of  the  members  of  the  firm  of  Dai- 
ley &  Ivins,  a  notice  by  the  oommissloner  of  street  cleaning  of  the  city  of 
New  York  which  read  as  follows:  "Under  and  by  virtue  of  the  powers  and 
provisions  contained  in  your  contract,  dated  August  13,  1913,  the  street  clean- 
ing commissioner  hereby  takes  possession  of  the  plant,  scows,  and  other  means 
of  transportation  and  final  disposition  of  the  ashes,  the  street  sweepings  and 
rubbish,  etc.,'  belon^jjig  to  or  heretofore  used  by  you." 

On  the  same  day  that  this  notice  was  given  the  commissioner  of  street 
cleaning  took  physical  possession*  through  the  employes  of  his  departm«it  of 
the  plant  before  mentioned  belonging  to  Dailey  &  Ivins  and  used  by  them  In 
carrying  out  work  under  the  contract,  all  of  said  plant  being  located  withiu 
the  city  of  New  York.  On  the  same  day,  March  2.  1918,  at  2:30  p.  m.,  an 
involuntary  petition  in  bankruptcy  was  filed  against  Dailey  &  Ivins,  alleged 
bankrupts,  in  the  United  States  District  Court  for  the  District  of  New  Jersey, 
and  simultaneously  an  order  was  made  appointing  temporary  receivers  of  the 
property.  And  on  that  day  at  10 :05  p.  m.  the  commissioner  of  street  clean- 
ing was  served  with  a  copy  of  an  order  made  by  Judge  Mayer,  of  the  Southern 
District  of  New  York,  appointing  George  G.  Tennant  and  Charles  H.  Smith  an- 
cillary receivers  of  Dailey  \&  Ivins.  This  order  contained  a  provision  restrain- 
ing, among  others,  the  city  of  New  York,  Its  agents,  servants,  and  employes, 
from  removing,  transferring,  or  otherwise  interfering  with  the  property,  as- 
sets, and  effects  of  Dailey  &  Ivins.  The  receivers,  shortly  after  their  appoint- 
ment, informed  the  commissioner  that  they  could  not  and  would  not  carry  out 
the  provisions  of  the  contract  which  Dailey  &  Ivind  had  made  with  the  city 
of  New  York- 

On  May  4,  191S,  District  Judge  Augustus  N.  Hand,  of  the  Southern  district 
of  New  York,  enfered  an  order  requiring  the  city  of  New  York  and  its  street 
cleaning  commissioner,  and  their  respective  agents,  employes,  and  representa- 
tives to  deliver  to  George  G.  Tennant,  as  trustee,  possesBion  of  all  the  pn^ 
erty  of  the  bankrupts  in  its  and  th^r  possession  within  ten  days  after  service 
of  a  copy  of  the  order.  It  la  this  order  which  the  dty  of  New  York  seeks  to 
have  revised.  At  the  hearing  prior  to  the  making  of  the  order  the  city  of 
New  York  and  the  commissioner  filed  with  the  District  Court  a  written  objec- 
tion to  the  court's  entertaining  Jurisdiction  of  the  matter,  on  the  ground  tbat 
the  court  was  without  jurisdiction. 

Alexander  &  Ash,  of  New  York  City  (Mark  Ash,  of  New  York 
City,  of  counsel),  for  trustee  in  bankruptcy. 
William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Far- 
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ley,  William  E.  C.  Mayer,  and  Joseph  L.  Pascal,  all  of  New  York 
City,  of  counsel),  for  the  city  of  New  York. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
fact  cannot  be  disputed  that  at  the  time  this  order  was  made  the  prop- 
erty here  in  controversy  was  in  the  actual  possession  of  the  city  of 
New  York,  and  that  it  claimed  then,  as  it  claims  now,  the  right  to  re- 
tain it  in  its  possession,  basing  its  right  on  the  provisions  of  the  con- 
tract which  it  made  with  the  bankrupts.  This  claim  is  an  adverse  one, 
and  it  is  advanced  against  the  trustees  of  the  bankrupts.  It  does  not 
rest  upon  pretense  and  sham,  but  is  real  and  not  colorable.  It  raises 
a  serious  question  of  law.  The  question,  therefore,  is  whether  the 
District  Court  had  jurisdiction  to  dispose  of  it  in  a  summary  proceed- 
ing, or  whether  the  petitioner  as  a  matter  of  right  is  entitled  to  have 
the  matter  disposed  of  in  a  plenary  action. 

The  Supreme  Court  in  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup. 
Ct.  269, 46  L.  Ed.  405,  declared  that  a  bankruptcy  court  has  jurisdiction 
in  a  summary  proceeding  to  compel  a  surrender  to  a  trustee  in  bank- 
ruptcy of  property  in  the  hands  of  a  third  party  which  the  latter  holds 
as  the  agent  of  the  bankrupt  and  to  which  he  asserts  no  adverse  claim. 
It  went  on,  however,  to  say  that  the  court  must  decline  to  finally  ad- 
judicate on  the  merits  if  the  respondent  asserted  that  he  had  the  right  to 
possession  by  reason  of  a  claim  adverse  to  the  bankrupt,  which  claim 
is  not  merely  colorable,  but  real,  even  though  fraudulent  and  voidable. 

And  we  held  in  Re  Midtown  Contracting  Co.,  243  Fed.  56,  155  C. 
C.  A.  586,  that  whether  a  claim  is  real  or  colorable  does  not  depend 
upon  whether  it  turns  upon  a  question  of  fact  or  upon  a  question  of 
law.  If  the  claim  rests  upon  mere  pretense  of  fact  or  of  law,  it  is 
colorable.  But  it  is  not  colorable  if  it  is  put  forth  in  good  faith  and 
is  real.  In  the  latter  event  we  said  the  trustee  must  institute  art  in- 
dependent action  in  a  court  having  jurisdiction  of  the  subject-matter 
and  have  the  claim  regularly  adjudicated,  as  the  bankrupt  himself 
would  have  done  if  bankruptcy  proceedings  had  not  been  pending  and 
he  desired  to  obtain  possession  of  the  property.  The  Supreme  Court 
in  Wilds  v.  Department  of  Education,  245  U.  S.  654,  38  Sup.  Ct. 
12,  62  L.  Ed.  532,  declined  to  grant  a  writ  of  certiorari  to  review  the 
decision  in  the  Midtown  Case,  and  it  remains  the  law  in  this  circuit 
and  is  decisive  of  the  question  herein  presented. 

The  claim  arises  under  a  contract  entered  into  under  section  544 
of  the  Greater  New  York  Charter  (Laws  1901,  c.  466).  It  is  a  public 
contract  authorized  by  law,  and  relates  to  the  performance  of  an  im- 
portant and  well-established  public  duty.  It  involves  a  public  work 
of  great  magnitude  and  necessity,  which  the  public  interests  demand 
should  be  performed  speedily  and  without"  interruption.  Dailey  v. 
City  of  New  York,  170  App.  Div.  267,  279,  156  N.  Y.  Supp.  124. 

Prior  to  the  abandonment  of  the  contract  by  the  bankrupts  they  had 
been  paid  by  the  city  of  New  York  under  the  contract  over  the  sum 
of  $2,775,000;  and  upon  the  abandonment  of  the  contract  the  com- 
missioner of  street  cleaning  advertised  for  bids  to  complete  the  work. 
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but  the  bids  were  rejected,  as  the  prices  demanded  were  deemed  ex- 
cessive. The  city  claims  that  paragraphs  O  and  Q  of  the  contract 
authorized  and  empowered  it  to  take  possession  of  the  property  "pend- 
ing proceedings  to  cancel  and  annul"  the  contract,  and  that  it  is  en- 
titled to  retain  the  possession  until  either  the  contract  is  relet  or  the 
contract  is  completely  performed  by  the  city  itself.  Whether  it  is 
right  or  wrong  in  this  contention  is  not  the  question  before  us.  It 
is  sufficient  for  the  present  purpose  to  say  that  the  claim  is  not  color- 
able, and  therefore  must  be  determined  in  a  plenary  action. 
The  order  under  review  is  reversed. 


SLIGO  FURNACE  OO.  ▼.  DALTON. 
(Qrcult  Oourt  of  Appeals,  Eighth  Circuit     Januaiy  15,  1919.) 

No.  4756. 

1.  Tbnanct  in  Common  «=»55(3) — Titlb  to  Stjppobt  Action. 

An  action  at  law  may  not  be  maintained  by  one  tenant  in  common  for 
trespass  on  realty. 

2.  Pleading  ^=»418(2) — ^DEMTnKRBBr->WAiyEB  bt  Pubading  to  Merits. 

Under  the  law  of  Missouri,  pleading  over  after  overruling  of  a  de- 
murrer to  the  petition  is  not  a  waiver  of  the  point  made  by  the  demurrer 
that  the  petition  does  not  state  a  cause  of  action. 

3.  Courts  «=>339— Federal  Courts — Conformttt  to  State  Practicb. 

Federal  courts  are  not  requited  by  the  confonnity  statute  (Rer.  St.  § 
914  [Comp.  St  191d^  %  1537])  to  follow  the  rules  of  practice  of  the  state 
courts,  if  in  conflict  with  the  well-settled  rules  of  the  national  courts. 

4.  Pleading  ^=>433(5) — Defectivb  Pleading — ^Aideb  by  Verdict. 

A  petition  which  states  no  cause  of  action  is  not  cured  by  verdict. 

5.  Pleading  ^=>418(1) — ^Demurrer — ^Waiver  by  Pleading  Over. 

Where  exception  is  reserved  to  the  overruling  of  a  demurrer,  although 
the  party  answers  over,  the  question  whether  the  demurrer  was  properly 
overruled  is  open  on  writ  of  error  to  the  final  Judgment. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  at  law  by  Richard  P.  Dalton  against  the  Sligo  Furnace  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed 

This  was  an  action  of  trespass  for  willfully  cutting  timber  on  the  lands  of 
the  defendant  in  error,  asking  treble  damages  under  the  statutes  of  the  state 
of  Missouri.  For  convenience  the  parties  wiU  be  referred  to  as  they  were  in 
the  court  below — the  defendant  in  error  as  the  plaintiff,  and  the  plaintiff  in 
error  as  the  defendant  It  appears  from  the  petition  that  the  plaintiff  was  a 
tenant  in  common,  owning  an  undivided  half  Interest  in  the  lands  on  which 
the  trespass  is  alleged  to  have  been  committed. 

The  defendant  filed  a  demurrer  to  the  petition,  upon  the  grounds  that  there 
was  a  misjoinder  of  parties  and  that  the  petition  failed  to  state  a  cause  of 
action  in  the  plaintiff.  The  demurrer  was  by  the  court  overruled,  and  tha^e> 
upon  an  answer  was  filed,  in  which  the  fact  that  the  plaintiff  was  only  a  tenant 
in  common,  owning  an  undivided  interest,  was  pleaded  as  a  defense.  At  the 
close  of  the  evidence  the  defendant  asked  for  a  peremptory  instruction  upon 
several  grounds,  among  them  that  the  plaintiff  cannot  maintain  the  action,  as 
he  was  only  a  tenant  in  common  with  others,  not  parties  to  the  action,  nxa 
motion  was  by  the  court  denied.    Proper  exceptions  were  saved  to  the  over- 

^3»For  other  cases  see  same  topic  &  KEY-NUMBfiE  In  aU  Key-Numbered  Dlgesta  ft  IfideoLea 
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ruling  o£  tlie  demurrer  to  the  petition,  as  well  as  the  refusal  to  direct  a  verdict 
in  favor  of  the  defendant.  A,  verdict  was  returned  in  favor  of  the  plaintiff, 
and  this  writ  of  error  is  prosecuted  by  the  defendant 

William  R.  Gentry,  of  St  Louis,  Mo.  (M.  F.  Watts  and  Edwin  W. 
Lee,  both  of  St.  Louis,  Mo.,  and  William  R.  Edgar,  Sr.,  and  William 
R.  Edfi^ar,  Jr..  both  of  Irontown,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Vance  J.  Higgs,  of  St.  Louis,  Mo.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1,2] 
That  an  action  at  law  may  not  be  maintained  by  one  tenant  in  common 
for  a  trespass  on  realty  is  wdl  settled.  15  Enc.  PL  &  Pr.  544;  21  Enc. 
PI.  &  Pr.  805,  1  Corp.  Juris,  1120;  1  Rul  Case  Law,  342;  Cochran  v. 
Brannan  (D.  C.)  196  Fed,  219,  222.  And  this  rule  prevails  in  the  state 
of  Missouri.  Muldrow  v.  Railway  Co.,  62  Mo.  App.  431;  Lumerate 
V.  Railroad  Co.,  149  Mo.  App.  47,  130  S.  W.  448.  In  fact  this  rule  of 
law  is  not  seriously  questioned  by  the  learned  counsel  for  defendant 
in  error.  But  it  is  claimed  that  it  is  the  settled  rule  of  law  of  the 
state  of  Missouri,  as  determined  by  the  highest  court  of  that  state,  that 
when  a  defendant  answers,  after  a  demurrer  to  the  petition  has  been 
overruled,  the  demurrer  is  waived.  And  it  is  claimed  that  under  the 
Conformity  Act  (section  914*  Rev.  St.  [Comp.  St.  §  1537]),  the  na- 
tional courts  are  bound  to  follow  the  decisions  of  the  highest  court 
of  the  state.  A  careful  examination  of  the  decisions  of  the  courts 
of  Missouri  does  not  sustain  the  contention  of  counsel,  when  the  de- 
murrer to  the  petition  is  upon  the  ground  that  no  cause  of  action  is 
stated.  Paddock  v.  Somes,  102  Mo.  230,  235,  14  S.  W.  746,  748  (10 
L.  R.  A.  254).    In  that  case  the  court  held : 

"If  a  defendant  pleads  to  tbe  merits,  he  waives  everything  In  the  petlticto 
but  two  points :  EHrst,  that  the  petition  does  not  state  facts  sufficient  to  state 
a  cause  of  action ;  second,  that  the  court  has  no  Jurisdiction  over  the  subject- 
matted  of  the  action." 

This  has  been  reaffirmed  in  many  cases.  White  v.  St.  Louis  &  M. 
R.  R.  R.  Co.,  202  Mo.  554,  561,  101  S.  W.  14,  and  authorities  there 
cited.  A  petition  or  complaint,  showing  that  the  plaintiff  has  no  right 
to  maintain  the  suit,  clearly  fails  to  state  a  cause  of  action. 
.  [3]  But  aside  from  this,  even  if  the  highest  court  of  the  state  of 
Missouri  should  have  held  that  pleading  over  after  the  demurrer  is 
overruled,  is  a  waiver  thereof,  the  national  courts  would  not  be  bound 
by  it,  under  section  914,  Rev.  St.  That  statute  only  requires  the  na- 
tional courts  to  conform  "as  near  as  may  be  to  the  practice,  pleadings 
and  forms,  and  modes  of  proceeding  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  state  within  which  such  courts  are  held." 
In  City  of  St.  Charles  v.  Stookey,  154  Fed.  772,  778,  85  C.  C.  A.  494, 
this  question  was  fully  discussed  by  this  court,  and  it  was  held  that 
rules  of  practice  of  the  state  courts  are  not  to  be  followed  by  the  na- 
tional courts,  if  in  conflict  with  the  well-settled  rules  prevailing  in  the 
national  courts.  Indianapolis,  etc.,  R.  R.  Co.  v.  Horst,  93  U.  S.  291, 
300,  23  L.  Ed.  898;  Mexican  Central  Ry.  v.  Pinkney,  149  U.  S.  194, 
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200,  13  Sup.  Ct.  859,  37  L.  Ed.  699;  Boatmen's  Bank  v.  Trower  Bros. 
Co,  181  Fed.  804,  104  C.  C.  A.  314. 

[4]  It  is  the  well-settled  rule  of  the  national  courts,  as  established 
by  the  Supreme  Court,  that  only  such  pleas  are  cured  by  verdict,  which 
although  they  would  be  bad  on  demurrer,  because  wrong  in  form,  yet 
still  contain  enough  of  substance  to  put  in  issue  all  the  material  parts 
of  the  declaration.  Garland  v.  Davis,  45  U.  S.  (4  How.)  131,  11  L.  Ed. 
907.  But  a  verdict  will  not  cure  a  petition  which  states  no  cause  of 
action,  and  which,  therefore,  could  be  taken  advantage  of  by  motion 
in  arrest  of  judgment.  MdDonald  v.  Hobson,  48  U.  S.  (7  How.)  745, 
12  L.  Ed.  897. 

[5]  By  reserving  an  exception  to  the  overruling  of  a  demurrer,  al- 
though answering  over,  the  question,  whether  the  demurrer  was  rightly 
overruled,  is  open  on  writ  of  error  on  the  final  judgment.  Teal  v. 
Walker,  111  U.  S.  242,  4  Sup.  Ct.  420,  28  L.  Ed.  415 ;  Southern  Pacific 
Co.  V.  Denton,  146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942. 

The  facts  in  this  case  show  how  great  an  injustice  would  be  inflicted 
upon  a  party,  if  the  rule  of  practice  contended  for  on  behalf  of  the 
plaintiff  would  bo  the  law.  The  plaintiff  in  his  declaration  claimed 
the  value  of  the  timber  cut  to  he  $5,000,  and  that  his  undivided  half 
interest  is  worth  $2,500,  and  he  asked  judgment  for  $7,500,  treble  the 
amount  of  the  alleged  value  of  his  interest  in  the  timber  cut.  The 
verdict  of  the  jury  found  the  value  of  his  interest  to  be  $300,  and  final 
judgment  was  rendered  for  $900.  Had  the  defendant  rested  on  its 
demurrer  to  the  petition,  judgment  by  default  would  have  been  ren- 
dered against  it  for  $7,500.  The  law  does  not  thus  intend  to  punish  a 
litigant,  even  if  he  erroneously  invokes  the  judgment  of  the  court  on 
the  legal  sufficiency  of  a  petition. 

The  court  below  erred  in  overruling  the  demurrer  to  the  petition, 
and  also  in  refusing  to  direct  a  verdict  in  favor  of  the  defendant,  upon 
the  ground  that  the  plaintiff,  being  the  owner  of  an  undivided  interest 
in  the  land  only,  could  not  maintain  this  action. 

The  cause  is  reversed,  with  directions  to  set  aside  the  verdict  and 
proceed  in  conformity  with  this  opinion. 


D.  B.  GORE  00.  V.  PEKRIN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  27,  1919.) 

No.  3286. 

Master  and  Servant  «=»15a(3),  245(7) — ^Master's  Liabilitt  for  Injury  to 
Servant—- Contributory  Negligence. 

An  employer  was  not  under  duty  to  warn  an  employ^  18  years  old  of 
the  danger  In  using  a  riveting  hammer  having  oval  faces  In  driving  a 
steel  wedge  Into  wood,  which  was  obvious,  and,  although  required  to  nse 
it,  the  employ^  is  also  chargeable  with  negligence  in  so  using  it  as  to 
cause  the  wedge  to  fly  out  and  injure  him. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama ;  Wm.  I.  Grubb,  Judge. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key>Nuinbered  Digests  A  iDdexa 
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Action  at  law  by  B.  D.  Perrin,  by  his  next  friend  and  father,  W. 
R.  Perrin,  against  the  D.  B.  Gore  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Augustus  Banners  and  James  Rice,  both  of  Birmingham,  Ala.,  for 
plaintiff  in  error. 

B.  M.  Allen  and  Robert  N.  Bell,  both  of  Birmingham,  Ala.,  for  de- 
fendant in  error. 

Before  WALKER  and  BATTS,  Qrcuit  Judges,  and  EVANS,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  The  writ  of  error  in  this  case  presents 
for  review  a  judgment  in  favor  of  the  defendant  in  error  for  dam- 
ages for  a  personal  injury  sustained  by  him  while  he  was  in  the  em- 
ployment of  the  plaintiflF  in  error  as  a  blacksmith's  helper.  The  parties 
will  be  referred  to  as  they  were  designated  in  the  triai  court,  the  plain- 
tiff and  the  defendant,  respectively.  The  count  of  the  complaint  which 
was  recovered  on  attributed  the  injury  complained  of  to  the  alleged 
negligence  of  one  James  Bradl^,  a  person  in  the  service  or  employ- 
ment of  the  defendant,  who  had  superintendence  intrusted  to  him,  and, 
while  in  the  exercise  of  such  superintendence,  in  ordering  or  requir- 
ing the  plaintiff  to  use  a  certain  hammer  whidi  was  unfit  or  unsuited 
for  the  purpose  for  which  plaintiff  was  required  by  Bradley  to  use  it. 

The  phase  of  the  evidence  adduced  which  was  most  favorable  to 
the  plaintiff  was  to  the  following  effect :  The  defendant  was  engaged 
in  surface  work  preparatory  to  mining  coal.  For  the  purpose  of  re- 
pair work  required  it  employed  CMie  Bradley,  a  blacksmith,  and  had 
at  the  scene^  of  its  operations  a  forge  and  some  blacksmith  tools.  The 
place  where  the  blacksmith  equipment  was  kept  and  where  the  black- 
smith work  was  done  was  called  the  blacksmith  shop,  though  there 
was  no  building  there.  At  the  time  he  was  hurt  the  plaintiff  had  been 
working  for  the  defendant  about  2^^  months.  For  about  2  weeks  be- 
fore he  was  hurt  he  was  acting  as  the  blacksmith's  helper.  Before 
that  he  was  employed  in  other  work  on  the  job.  At  the  time  he  was 
hurt  he  was  18  years  old.  The  handle  of  a  sledge  hammer  he  was 
using  came  off,  and  Bradley  told  him  to  hurry  up  and  wedge  the  sledge 
hammer  back  on  the  handle ;  that  the  men  had  some  work  pushing  in 
the  shop.  In  Bradley's  presence  the  plaintiff  made  a  wedge  by  sharp- 
ening one  end  of  a  piece  of  steel  with  a  smoothing  hammer,  placed  the 
wedge  in  an  opening  cut  in  the  end  of  the  handle  before  it  had  been  put 
back  in  the  hammer,  and,  while  with  his  left  hand  he  was  holding  the 
handle  of  the  sledge  hammer  to  keep  it  in  the  position  in  which  it  was 
leaning  against  a  wooden  block,  hit  the  wedge  with  a  riveting  hammer, 
which  was  "round-shaped,  oval-faced  on  bofii  ends,  and  worked  slick." 
The  blow  caused  the  wedge  to  fly  out,  and  it  struck  the  plaintiff  in  one 
of  his  eyes,  causing  an  injury  which  resulted  in  the  loss  of  sight  in 
that  eye.  Plaintiff  had  not  previously  used  the  riveting  hammer.  He 
had  seen  Bradley  using  it.  There  were  other  hammers  on  the  job; 
but  the  only  one  that  could  be  used,  which  was  at  the  blacksmith  shop 
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when  plaintiff  received  the  order  mentioned,  was  the  one  which  the 
plaintiff  used. 

From  the  circumstances  attending  the  giving  of  the  order  it  miglit 
be  inferred  that  it  meant  that  the  plaintiff  was  to  use  the  riveting  ham- 
mer in  doing  the  work  he  was  told  to  do.  If  the  order  was  a  negligent 
one,  it  was  such  because  of  Bradley's  failure  to  warn  the  plaintiff  of 
the  danger  involved  and  how  to  avoid  it.  An  employer  is  not  re- 
quired to  warn  an  employe  of  a  danger  which  is  obvious  to  a  person 
of  ordinary  intelligence,  unless,  through  youth,  inexperience,  or  other 
cause,  the  employe  is  incompetent  fully  to  understand  and  appreciate 
the  danger  and  how  to  avoid  it.  Louisville  &  Nashville  R.  Co.  v. 
Boland,  96  Ala.  626,  11  South.  667,  18  L.  R,  A.  260;  Boland  v.  Louis- 
ville &  Nashville  R.  Co.,  106  Ala.  641,  18  South.  99;  26  Cyc  1176. 
The  danger  in  using  the  riveting  hammer  in  driving  a  steel  wedge  into 
the  end  of  the  sledge  hammer  handle  was  that,  by  reason  of  the  first- 
mentioned  hammer  being  round  or  oval-faced  on  both  ends,  and  work- 
ed slick,  a  heavy  blow  with  it  was  liable  to  be  a  glancing  one,  that 
might  cause  the  wedge  to  fly  out,  if  it  had  not  been  made  sufficiently 
fast  in  the  opening  prepared  for  it  before  tfie  blow  was  given.  We 
do  not  think  that  the  danger  properly  can  be  regarded  as  a  latent  one. 
or  one  which  a  youth  18  years  old  and  of  ordinary  intelligence  would 
reasonably  be  expected  not  fully  to  appreciate  and  know  how  to 
guard  against.  A  mere  child,  known  to  be  about  to  attempt  to  drive 
in  a  steel  wedge  with  such  an  instrument,  might  need  to  be  warned  of 
the  danger  of  the  attempt  without  first  making  the  wedge  fast  enough 
for  it  not  to  be  likely  to  be  knocked  out  by  a  glancing  blow.  A  normal 
person,  of  more  maturity  and  experience,  would  not  reasonably  be  ex- 
pected to  need  such  warning.  There  was  no  evidence  indicating  that 
the  plaintiff  was  physically  or  mentally  immature  for  one  of  his  age. 
The  presumption  is  that  he  was  possessed  of  that  d^;ree  of  intel- 
ligence which  is  common  to  young  men  18  years  old,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  is  to  be  presumed  that  a  young 
man  of  that  age  is  capable  of  recognizing  and  appreciating  such  an 
obvious  danger  as  the  one  above  mentioned.  The  hazard  of  the  at- 
tempt as  it  was  made  was  such  an  obvious  one  that  the  plaintiff's 
employer  was  not  under  a  duty  to  warn  him  in  reference  to  it.  Wortb- 
ington  &  Co.  v.  Goforth,  124  Ala.  656,  26  South.  531 ;  Brammer  v. 
Pettyjohn,  154  Ala.  616,  45  South.  646.  The  evidence  most  favorable 
to  the  plaintiff  showed  that  the  injury  complained  of  was  attributable 
to  his  negligently  exposing  himself  to  an  obvious  danger.  The  plain- 
tiff's contributory  negligence  being  available  as  a  defense  under  the 
pleadings  in  the  case,  it  was  error  to  refuse  the  requested  chaige 
against  a  verdict  in  his  favor. 

Reversed. 
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UNITED  STATES  S.  S.  CO.  ▼.  ALLIED  S.  S.  OOBPOBATION. 

(Circuit  Court  ot  A];H;>eals,  Second  Circuit.    December  U,  1018.) 

•      No.  108. 

EviDEHcs  ^=>411 — ^Parol  Evibbnob — WkiTiNO  Incouplete  on  Its  Face. 

A  written  memorandum,  indorsed  on  a  charter  party  and  signed  by  the 
parties,  that  *tlilB  charter  is  hereby  canceled  by  mutual  consent,"  aoea 
not  exclude  parol  evidence  of  the  agreement  upon  which  the  cancellation 
was  made. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  the  Allied  Steamship  Corporation  against  the  United 
States  Steamship  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Barber,  Watson  &  Gibboney,  of  New  York  City  (Stuart  G.  Gibboney 
and  Geo.  M.  Burditt,  both  of  New  York  City,  of  counsel),  for  plaintiff 
in  error. 

Frederic  H.  Cowden,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  The  written  pleadings  contained  in  the 
record  cast  little  light  on  the  issues  actually  tried.  By  them  little  more 
is  shown  than  that  from  numerous  defendants,  all  in  some  way  con- 
nected, or  said  to  have  been  connected  with  the  steamship  Ocama, 
plaintiff  desired  to  recover  $5,000,  while  defendant  United  States 
Steamship  Company  denied  on  oath  substantially  every  allegation  of 
the  complaint. 

The  plaintiff's  evidence  showed  that  the  Allied  Company  had  char- 
tered the  Ocama  from  the  Continental  Trading  Company,  and  on 
signing  the  charter  had  paid  on  account  of  hire  $5,000.  In  this  trans- 
action the  Continental  Company  was  acting  as  agent  for  Ocama's 
owners.  The  United  States  Company  did  not  own  the  steamer,  but 
seems  to  have  owned  the  stock  of  the  concern  that  was  the  owner; 
yet  it  received  the  $5,000  aforesaid.  Thereafter,  and  before  delivery 
of  vessel  under  said  charter  party,  disputes  and  differences  arose 
between  the  parties  concerned,  whereupon  by  mutual  agreement  the 
charter  party  was  canceled.  About  the  foregoing  facts  there  was 
substantially  no  dispute,  but  a  copy  of  the  charter  party  was  put  in 
evidence,  bearing  the  following  indorsement :  "This  charter  is  hereby 
canceled  by  mutual  consent" — ^signed  by  the  Allied  and  Continent^ 
Companies,  through  admittedly  authorized  agents.  The  only  fact 
difference  between  the  parties  was  that  Allied  Company  gave  testi- 
mony tending  to  show  that  one  Morse,  the  president  of  United  Com- 
pany, had  agreed  when  the  charter  party  was  canceled,  to  return  the 
aforesaid  $5,000  to  Allied  Company,  and  this  proposition  was  wholly 
denied  by  the  defendant.  Upon  this  showing,  and  at  the  close  of  all 
the  evidence,  plaintiff's  counsel  made  the  following  application: 

^s>For  other  cmm  Me  lame  topic  ft  KBT^NUMBBR  in  all  Key-Numbered  Digests  ft  Indezoa 


Digitized  by 


Google 


538  255  FEDERAL  REPORTEB 

"I  move  to  amend  my  complaint  to  conform  with  the  proof  to  show  tbat 
this  charter  party  was  rescinded,  and  that  as  a  part  of  the  said  a^reemoit 
of  cancellation  by  rescission  the  United  States  Steamship  Company  agreed  by 
Its  president,  Charles  W.  Morse,  to  return  this  payment  of  $5,000." 

To  this  motion  no  objection  was  made  by  defendant,  though  it 
dropped  out  oi  the  case  all  the  other  parties  and  wholly  changed  the 
issue. 

The  motion  was  granted  without  exception,  and  thereupon  the 
United  States  Company  moved  "to  strike  out  all  the  testimony  as  to 
the  conversation  relating  to"  the  agreement  of  cancellation,  because 
"the  writing  of  the  cancellation  is  complete  in  itself  and  parol  tes- 
timony cannot  be  given  to  vary  the  terms  of  any  agreement." 

An  exception  was  taken  to  the  refusal  of  this  motion,  and  also  to 
the  refusal  of  the  court  to  charge  in  substance  as  matter  of  law  that 
the  record  owners  of  the  Ocama  were  (by  reason  of  certain  delays 
of  the  Allied  Company)  "entitled  to  cancel  the  said  charter  party 
and  retain  the  deposit  of  $5,000." 

The  Allied  Company  had  a  verdict  after  the  court  had  very  plainly 
put  to  the  juiy  the  issues  raised  by  the  motion  to  amend  and  to  such 
charge  no  exception  was  taken. 

On  this  writ  plaintiff  in  error  points  out  that  some  of  the  Allied 
Company's  evidence  declared  that  Morse  had  said,  when  the  charter 
party  was  canceled: 

"I  give  you  my  word  of  honor  that  out  of  the  first  cargo,  or  out  of  ell 
cargoes  I  have,  this  money  p.  e.,  the  $5,000]  comes  back." 

Thereupon-  defendant  offered  to  prove  how  much  freight  money 
the  Ocama  received  on  her  first  trip  after  the  cancellation.  This  was 
objected  to,  and  excluded  over  exception,  and  is  now  assigned  for 
error.    We  find  no  merit  in  any  of  these  propositions. 

1.  The  memorandum  indorsed  upon  the  charter  party  merely  stated 
a  result :  it  did  not  give,  nor  purport  to  state,  the  terms  of  cancella- 
tion. "The  mere  circumstance  that  some  writing  had  been  made  by 
parties  for  the  better  recollection  of  the  terms  of  their  transaction 
does  not. of  itself  make  that  writing  the  sole  memorial  of  the  trans- 
action, even  to  the  extent  covered  by  the  writing."  4  Wigmore,  Ev. 
§  2429.    This  transaction  is  very  far  within  the  rule  thus  well  stated. 

2.  The  request  denied  by  the  court  had  become  wholly  immaterial 
by  the  radical  amendment  made  after  the  close  of  the  evidence.  It 
then  stood  admitted  that  there  had  been  a  cancellation  "by  mutual 
consent."  That  consent  plainly  included  the  record  owners  of  the 
Ocama;  but,  even  if  it  did  not,  their  possible  rights  did  not  in  the 
least  affect  the  question  whether  the  United  States  Company,  by  its 
president,  had  agreed  to  return  to  the  Allied  Company  money  which 
it  had  actually  received. 

3.  In  like  manner,  if  there  ever  was  any  merit  in  the  oflfer  to  prove 
how  much  the  United  States  Company,  or  its  president,  got  out  of  the 
subsequent  freights  of  the  Ocama,  the  point  became  immaterial,  when 
the  issues  were  changed  by  amendment  unobjected  to. 

The  case  then  stood  as  upon  an  oral  pleading,  the  answer  of  the  de- 
fendant below  being  a  general  denial.     If  that  defendant  then  held 
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that  it  was  only  liable  to  pay  out  of  a  special  fund,  there  was  ample 
opportunity  to  present  that  issue.  It  never  was  presented,  either  in 
the  original  written  answer  or  by  motion  to  amend.  Therefore  the 
exception  became  worthless,  whatever  may  have  been  its  original 
merit. 
Let  the  judgment  be  affirmed,  with  costs.      ^ 


DBPEW  et  al.  v.  UNITED  STATES. 

(Glrcolt  Ck>ttrt  of  Appeals^  Third  drcait.    November  20,  191&) 

No.  2386. 

Post  Office  «=»50— Use  of  Mails  to  Defraud — ^Elements  of  Offense. 

On  trial  of  defendants,  charged  under  Criminal  Code,  §  215  (Oomp.  St. 
1916,  §  103<S5),  with  using  the  mails  to  defraud,  an  instruction  approved 
that  an  intention  to  use  the  mails  when  the  scheme  was  formed  was  not 
essential,  if  they  were  in  fact  used  in  Its  execution. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  W.  H.  Seward  Thomson,  Judge. 

Criminal  prosecution  by  the  United  States  against  Thomas  H.  Depew 
and  others.  Judgment  of  conviction,  and  defendants  bring  error. 
Affirmed. 

R.  W.  Archbald,  of  Scranton,  Pa.,  and  A.  E.  Anderson,  of  Pitts- 
burgh, Pa.,  for  plaintiffs  in  error. 

B.  B.  McGinnis,  of  Pittsburgh,  Pa.,  for  the  United  States. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

PER  CURIAM.  In  the  court  below  the  defendants  were  found  not 
guilty  on  counts  1,  2,  and  5,  and  guilty  on  counts  3  and  4,  of  an  indict- 
ment. The  first  four  counts  charged  a  scheme  to  defraud  and  the 
use  of  the  mails  in  execution  thereof,  and  the  fifth  count  charged  a 
conspiracy  to  commit  the  offenses  charged  in  the  four  counts.  Judg- 
ment having  been  entered  and  sentence  imposed,  the  defendants  sued 
out  this  writ. 

The  evidence,  which  covered  several  days  in  its  production,  is  not 
before  us,  but  from  the  charge  of  the  judge,  which  is  before  us,  and 
to  the  accuracy  of  whose  statement  of  facts  no  question  is  raised,  it  is 
clear  there  was  evidence  of  the  existence  of  a  scheme  or  artifice  to  de- 
fraud sufficient  to  carry  the  case  to  the  jury.  No  charge  is  made  that 
any  testimony  on  behalf  of  the  government  was  wrongfully  admitted, 
and  the  charge  itself,  the  opinion  of  the  court,  and  the  absence  of  any- 
thing indicating  injustice,  satisfy  us  that  the  defendants  had  a  full 
and  fair  opportunity  of  presenting  their  side  of  the  case  to  the  jury. 

The  error  urged  on  the  present  writ  relates  to  the  defendants'  points, 
viz.  the  refusal  of  the  fifth  point,  and  the  answer  to  the  seventh.  We 
find  no  error  in  that  regard.  The  court  in  its  charge,  as  to  the  proof 
of  facts,  instructed  the  jury  that  the  government  must  establish: 

^=9For  other  easM  see  Mun«  toplo  ft  KBT-'NUMBnR  In  aU  Kay-Numbered  Digests  it  Indexes 
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"First,  that  the  person  charged  devised  a  scheme  or  artifice  to  defraud :  and. 
second,  that  In  carrying  out  such  scheme  such  person  either  deposited  a  letter 
or  package  in  the  post  ofiice,  or  took  one  therefrom.** 

As  to  the  law  applicable  the  court  said: 

"Fnder  section  5480  of  the  Revised  Statutes  of  the  United  States,  it  was 
then  necessary  to  diarge,  not  only  that  a  scheme  to  defraud  was  deyised,  bat 
that  it  was  intended  to  be  effected  by  the  use  of  the  mails.  That  was  the 
former  statute.  But  under  section  215  of  the  CMmlnal  Oode  [AiCt  March  4, 
1909,  c.  321,  35  Stat  1130  (Oomp.  St  1916.  §  10385)1,  it  Is  only  necessary  to 
charge  and  prove  that  the  scheme  or  artifice  to  defraud  was  devised  or  in- 
tended to  be  devised,  and  that  the  mails  were  actually  used  in  executing  or 
attempting  to  execute  the  scheme.** 

In  our  judgment,  what  the  court  thus  said  in  reference  to  the  facts 
shows  that  the  court  did  hold  that  the  use  of  the  mails  must  be  proved 
as  laid,  and  therefore  its  refusal  of  defendants'  fifth  point  cannot  be 
regarded  as  any  denial  of  the  contention  made  in  the  point,  viz.  that 
"the  use  of  the  mails  is  thus  made  an  essential  part  of  the  sdieme  and 
must  be  proved  as  laid,"  for  that  is  what  the  court  had  already 
charged ;  but  the  denial  of  the  point  went  to  the  refusal  to  give  bind- 
ing instructions  to  acquit  on  the  ground  the  proof  "has  not  been  done, 
and  there  can  therefore  be  no  conviction  in  the  case."  Taking  the 
charge,  the  point,  and  its  answer  as  a  connected  whole,  it  is  clear  to 
us  that  the  court's  refusal  of  this  point  was  in  reality  but  the  refusal 
to  give  binding  instructions  for  the  defendants,  and  as  such  involved 
no  error. 

It  is  further  contended  the  court  erred  in  its  answer  to  defendants' 
seventh  point,  which  point  and  answer  were: 

"Seventh.  The  various  means  whidi  it  is  charged  In  the  indictment  were  to 
be  employed  by  the  defendants  in  carrying  out  the  scheme  to  defraud  are 
essential  parts  of  the  scheme,  and  must  be  proved  as  laid  in  the  indictment'* 

Answer  of  Ck>urt :  "The  scheme  to  defraud  and  the  means  used  to  carry  it 
into  execution  are  distinct,  although  the  latter  may  be  evidence  of  the  exist- 
ence of  the  former.  The  indictment  alleges  that  the  sch^ne  was  to  be  effected 
by  means  of  the  Post  Office  establishment  of  the  United  States,  but  it  is  not 
necessary,  under  section  215  of  the  Penal  Code,  that  when  the  scheme  was 
formed  the  parties  intended  to  execute  it  by  the  use  of  the  mails." 

We  are  unable  to  see  any  harmful  effect  the  point  and  answer  had  in 
the  case.  The  court,  in  the  extracts  of  the  charge  already  made,  had 
already  charged  that  the  government  must  show  that  the  persons 
charged  devised  the  scheme  or  artifice  described,  and  the  answer  to 
the  point  in  no  way  lessened  this  requirement  of  proof  in  the  charge. 
The  substance  of  the  answer  was  that : 

"It  is  not  necessary,  under  section  215  of  the  Penal  Code,  that  when  the 
scheme  was  formed  the  parties  intended  to  execute  it  by  the  use  of  tlie 
malls." 

This,  as  we  have  seen,  was  what  the  court  had  already  instructed 
the  jury  was  the  law.  Therein  we  find  no  error,  as  we  read  the  two 
acts  of  Congress  and  the  decision  of  the  Supreme  Court  in  U.  S.  v. 
Young,  232  U.  S.  155,  34  Sup.  Ct.  303,  58  L.  Ed.  548. 

We  are  of  opinion  the  court  below  was  right  in  the  construction  giv- 
en by  it  in  the  charge  and  in  the  answer  to  this  point    The  remaining 
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assignments  of  error,  bearing  on  the  refusal  of  the  court  to  arrest  judg- 
ment, disclose  no  error.  The  reasons  warranting  a  denial  of  those  sev- 
eral requests  were,  in  our  judgment,  rightly  set  forth  in  the  opinion  of 
the  trial  judge. 

Finding  no  error  in  the  record,  and  satisfied  the  defendants  had  a 
fair  trial,  we  affirm  the  judgment  of  sentence  entered  in  the  court  be* 
low. 


RAHM  T.  MAYOR,  ETC.,  OP  OITY  OP  VIOKSBURG. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  4,  1919.) 

No.  3297. 

MUNICIPAIi    COBPORATIONS    «=»768(3)— SUFFICnCNCY    AND     SAFETY    OP    WAY — 

SiDEWAur  Above  Grade  of  Street. 

A  city  held  not  chargeable  with  negligence,  which  rendered  it  liable 
for  injury  to  a  person  who  fell  when  starting  to  cross  a  street  in  tho 
evening  In  the  middle  of  a  block,  because  the  sidewalk  was  some  4  or  5 
feet  higher  than  the  grade  of  the  street. 

In  Krror  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Action  at  law  by  F.  H.  Rahm  against  the  Mayor  and  Aldermen 
of  the  City  of  Vicksburg.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

R.  L.  McLaurin,  of  Vicksburg,  Miss.  (McLaurin  &  Armistead,  of 
Vicksburg,  Miss.,  on  the  brief),  for  plaintiff  in  error. 

George  Anderson,  of  Vicksburg,  Miss.  (Anderson,  Vollor  &  Kelly, 
of  Vicksburg,  Miss.,  on  the  brief),  for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

BATTS,  Circuit  Judge.  Veto  street,  between  Washington  and 
Walnut,  in  the  city  of  Vicksburg,  was  improved  by  reducing  the  grade. 
No  corresponding  change  was  made  in  the  sidewalk  on  the  north  side. 
This  sidewalk,  from  Washington  street  east  towards  Walnut,  was  of 
concrete ;  and,  starting  with  the  same  grade  as  Veto  street  at  Wash- 
ington, it  wasi  at  the  middle  of  the  block,  from  3%  to  5  feet  higher 
than  the  street.  From  this  point  the  sidewalk  was  of  brick,  and,  grad- 
ually descending,  again  reached  the  level  of  Veto  street  at  Walnut. 
Plaintiff  in  error,  a  gentleman  of  more  than  70,  a  traveling  sales- 
man, not  residing  in  the  city,  was  walking  from  Washington  east 
towards  Walnut  on  the  north  sidewalk  of  Veto.  Reaching  the  high- 
est point  on  the  sidewalk,  he  states  that  he  saw  what  appeared  to  him 
a  hole  in  the  sidewalk,  and,  in  order  to  avoid  any  danger,  he  left  the 
sidewalk  and  stepped  into  the  street  at  the  point  at  which  the  sidewalk 
was  highest  from  the  street.  He  sustained  injury  from  the  resulting 
fall,  and  instituted  suit  against  the  city  for  damages. 

The  declaration  chained  that  plaintiff  proceeded  on  a  concrete  side- 

^S9For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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walk  until  "when  the  sidewalk  ceased  to  be  of  concrete  and  continued 
in  brick  pavement,  which  under  the  dim  reflection  from  the  street 
light  appeared  very  much  darker  to  the  plaintiff  than  the  concrete 
sidewalk" ;  that  "in  an  effort  to  avoid  possible  danger  ahead  of  him, 
where  he  could  not  see  so  plainly,  he  turned  to  the  right,  intending  to 
cross  Veto  street  and  to  take  the  sidewalk  on  the  south  side,  where 
he  could  see  much  better  from  the  light  available" ;  that  at  this  place 
"Veto  street  is  some  4  or  5  feet  lower  than  the  sidewalk,"  the  step- 
off  being  practically  perpendicular ;  that  the  accident  to  plaintiff  was 
caused  by  negligently  leaving  the  sidewalk  at  the  old  grade  and  not 
providing  sufficient  light  or  a  railing.  In  a  second  count  it  was  al- 
leged that  the  north  sidewalk  was  not  lowered  to  avoid  complications 
or  litigation  with  adjacent  owners  of  property.  The  trial  court  over- 
ruled a  demurrer  to  the  declaration. 

After  the  introduction  of  evidence  he  instructed  the  jury,  but  con- 
cluded his  charge  by  directing  a  verdict  for  the  defendant.  The  ac- 
tion of  the  court  may  have  been  unusual ;  but,  if  the  evidence  requir- 
ed a  directed  verdict,  instruction  could  be  given  at  any  time  before 
submission  to  the  jury.  The  question  for  determination  is  whether 
there  was  evidence  requiripg  the  submission  of  ^e  case  to  the  jury. 

The  city  is  not  an  insurer  of  the  safety  of  persons  who  use  its  streets 
and  sidewalks.  Its  obligations  are  met  when  reasonable  care  is  exer- 
cised to  keep  them  in  reasonably  safe  condition.  The  city  provided  a 
safe  street  between  Washington  and  Walnut,  and  safe  sidewalks 
between  the  two  streets.  At  Washington  and  Walnut  there  were  safe 
places  to  cross  from  the  sidewalk  on  one  side  to  that  on  the  other. 
There  is  no  law  and  no  customary  practice  requiring  that  safe  cross- 
ings be  provided  at  all  points  between  streets  on  a  block.  Mr.  Rahra 
chose  to  utilize,  after  night,  a  sidewalk  of  the  city.  The  sidewalk 
was  an  entirely  safe  one,  and  if  he  had  kept  on  it  no  accident  would 
have  occurred.  He  chose  rather,  without  any  investigation  of  what 
appeared  to  him  to  be  a  hole,  but  which  in  fact  was  not,  to  leave  the 
sidewalk  in  the  middle  of  the  block,  and  take  the  chance  which  might 
be  involved  in  crossing  from  one  sidewalk  to  the  other  at  an  unusual 
place.  This  he  did  without  making  any  effort  to  ascertain  the  relation 
between  the  sidewalk  and  the  street — without  knowing  or  undertaking 
to  find  out  the  distance  from  the  one  to  the  other.  A  difference  be- 
tween the  grade  of  a  street  and  of  a  sidewalk  is  common.  It  is  ap- 
parent that  plaintiff's  accident  resulted  from  his  mistake  in  the  first 
instance,  his  failure  to  easily  correct  his  impression,  and  his  failure 
to  ascertain  whether  he  could,  with  safety,  step  from  the  sidewalk 
to  the  street. 

The  plaintiff  testified  on  cross-examination  that  the  lights  were 
dim  on  that  night.  At  Washington,  at  the  intersection  of  Veto,  there 
was  a  1,500  candle  power  arc  light,  and  on  Walnut  street,  at  the  inter- 
section of  Veto,  there  was  an  80  candle  power  incandescent  light 
There  is  no  evidence  that  lights  of  these  powers  were  not  entirely 
sufficient  to  light  up  Veto  street  and  its  sidewalks.  There  was  nothing 
to  obstruct  the  light.  The  circumstance  that  the  witness  testified  that, 
on  the  particular  night,  the  lights  were  dim,  would  not  carry  the  in- 
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ference  that  the  city  had  not  exercised  ordinary  and  proper  care  in 
the  matter  of  lighting. 

The  circumstance  that  the  city  would  have  lowered  the  sidewalk, 
except  for  the  attitude  of  the.  property 'owners,  does  not -import  neg- 
ligence. 

It  is  suggested  that  contributory  negligence  does  not,  under  the  laws 
of  Mississippi,  preclude  recovery.  The  facts  developed  do  not  make 
a  case  of  contributory  negligence.  Contributory  negligence  involves 
the  idea  of  negligence  by  both  parties.  The  evidence  does  not  dis- 
close any  particular  in  which  the  city  failed  to  perform  its  duty.  The 
instructions  of  the  court  were  justified  by  the  evidence,  and  the  case  is 

Affirmed. 


DENVER  OMNIBUS  &  OAB  00.  v.  KRBBS.  ♦ 
(Olrcan;  Court  of-  Ai^)eal8,  Eighth  Oircuit    January  15,  1919.) 

No.  50Q3. 

1.  Evidence  «=»123(11) — Bes  GESTiE — Statements  of  Agent. 

Statements  made  by  the  driver  of  a  taxlcab  to  a  passenger,  Immedi- 
ately after  an  accident  in  which  a  pedestrian  was  injured,  are  admissi- 
ble against  his  employer  as  part  of  the  res  gest». 

2.  Evidence  ^=»492,  568(6) — Opinion  Evidence — Qttaufication  op  Witness. 

Upon  the  question  of  the  speed  of  a  tazicab  no  technical  knowledge  is 
required  to  qualify  a  witness  to  state  his  opinion;  its  weight  being  for 
the  jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  at  law  by  May  M.  Kxebs  against  the  Denver  Omnibus  & 
Cab  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

John  A.  Deweese  and  Charles"  A.  Prentice,  both  of  Denver,  Colo., 
for  plaintiff  in  error. 

J.  W.  Kelley  and  Eselyn  B.  Kelley,  both  of  Denver,  Colo.,  for  de- 
fendant in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  For  convenience  the  parties  will  be 
referred  to  as  they  appeared  in  the  court  below,  the  defendant  in  er- 
ror as  plaintiff,  and  the  plaintiff  in  error  as  defendant. 

This  is  an  action  for  damages  for  personal  injuries,  alleged  to  have 
bean  sustained  by  the  plaintiff  by  the  negligence  of  the  defendant.  The 
complaint  charged  that,  while  the  plaintiff  was  walking  across  a  pub- 
lic crossing  on  a  public  street  in  the  city  of  Denver,  an  employe  of 
the  defendant,  driving  at  a  reckless  speed  one  of  the  taxicabs  of  the 
defendant,  negligently,  recklessly,  and  carelessly  struck  the  plain- 
tiff, seriously  injuring  her.  The  answer,  in  addition  to  general  denials, 
pleaded  contributory  negligence  of  the  plaintiff. 

^s»For  otber  caaeb  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  April  12.  1919. 
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Upon  a  trial  to  a  jury  a  verdict  in  favor  of  the  plaintiff  was  re- 
turned, upon  which  judgment  was  entered,  which  it  is  sought  to  re- 
verse by  this  writ  of  error.  There  are  several  errors  assigned  to  the 
admission  of  evidence  and  also  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant. 

[1]  One  of  the  objections  to  the  evidence  is  the  admission  of  that 
part  of  the  testimony  of  a  witness,  who  was  a  passenger  in  the  taxicab 
which  struck  the  plaintiff  and  inflicted  the  alleged  injury.  He  testi- 
fied that: 

"When  passing  the  place  where  the  Injury  occurred  the  car  suddenly 
swerved.  When  he  asked  the  chauffeur  what  was  the  trouble,  he  kept  on 
going  and  replied:  *!  nearly  hit  a  woman.'  I  said:  *Hadn*t  we  better  go 
look  and  see  If  she  Is  hurt?  He  replied:  *No;  I  didn't  hit  her;  I  .lust  miss- 
ed her.'  As  the  machine  continued.  I  notloed  that  the  uptown  bound  street 
oar  had  stopped,  and  I  called  the  attrition  to  the  chauffeur  to  that  fact, 
whereupon  he  said :  'I  am  pretty  sure  I  didn't  hit  her.' " 

As  the  chauffeur  was  the  agent  of  the  defendant,  his  statements, 
made  at  the  time  of  the  accident,  and  while  in  the  discharge  of  his 
duties  as  a  chauffeur  of  a  taxicab  carrying  a  passenger,  were  clearly 
admissible  as  a  part  of  the  res  gestae.  2  Chamberlayne  on  the  Modern 
lyaw  of  Evidence,  §  1344;  16  Cyc.  p.  1242. 

[2]  Did  the  court  err  in  admitting  the  testimony  of  the  plaintiflf  and 
the  witness  Lucas  as  to  the  speed  the  taxicab  was  running,  as  they 
had  not  qualified  as  experts,  it  is  claimed?  The  plaintiff  testified 
that  she  had  frequently  ridden  in  automobiles,  and  knew  about  their 
speed.    The  witness  Lucas  testified : 

"I  have  ridden  many  times  in  automobiles  over  a  period  of  years,  and  have 
observed  their  speed,  both  with  and  without  looking  at  the  speedometer.  I 
have  also  observed  the  speed  of  railroad  trains,  by  watching  the  speedom- 
eters in  private  and  business  cars." 

This  is  sufficient  to  qualify  these  witnesses  to  testify  to  the  speed 
of  the  taxicab.  In  a  matter  of  this  nature  no  technical  knowledge  is 
required  to  admit  such  opinions ;  the  jury  to  determine  the  weight  to 
be  given  to  the  testimony.  Robinson  v.  Louisville  Ry.  Co.,  112  Fed. 
484,  SO  C.  C.  A.  257;  Porter  v.  Buckley,  147  Fed.  140,  78  C.  C.  A. 
138;  Rothe  v.  Pennsylvania  Co.,  195  Fed.  21,  114  C.  C.  A.  627;  Erie 
R.  R.  Co.  V.  Weber,  207  Fed.  293,  125  C.  C.  A.  37;  Detroit  &  Mil- 
waukee R.  R.  Co.  V.  Van  Steinburg,  17  Mich.^  104;  Lorenzen  v.  United 
Ry.  Co.,  249  Mo.  182,  155  S.  W.  30.  In  Omaha  &  C  B.  St  Ry.  Co. 
V.  McKeenan,  250  Fed.  386, C.  C.  A. ,  Judge  Carland,  speak- 
ing for  this  court,  held  that  the  admissibility  of  such  evidence  is  within 
the  discretion  of  the  trial  court. 

The  only  other  ground  upon  which  a  reversal  is  sought  is  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the  defendant.  It  will  serve 
no  useful  purpose  to  set  out  the  evidence.  We  have  carefully  read  it, 
and  are  satisfied  that  there  was  substantial  evidence  to  require  the 
submission  of  the  cause  to  the  jury. 

Finding  no  error,  the  judgment  is  affirmed. 
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BELL  V.  TE3NNESSEE  C50AL,  lEON  &  R.  CO. 

(Circuit  Court  of  Appeals,  F\fth  Circuit    January  31,  1919.) 

No.  3236. 

Masivs  and  Sebtant  ^=s>217(7) — ^Mastbb's  Liability  fob  Death  of  Sebvani' 

— FOBBMAN  IN   CHABGB  OF  PLACE  TO   WOBK. 

The  foreman  of  a  section  of  miners,  whose  duty  it  was  to  make  and 
keep  the  place  safe  for  them  to  work,  assumed  the  risk,  and  there  can 
be  no  recovery  for  his  death  from,  the  falling  of  rock  from  the  roof, 
which  was  under  his  own  superintendence,  and  without  negligence  on 
the  part  of  the  employer. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Northern  Kstrict  of  Alabama;  William  I.  Grubb, 
Judge. 

Action  at  law  by  G.  W.  Bell,  administrator  of  the  estate  of  T.  R. 
Bell,  deceased,  against  the  Tennessee  Coal,  Iron  &  Railroad  Company. 
Judgment  f pr  defendant,  and  plaintiff  brings  error.    Affirmed. 

Weatherly,  Deedmeyer  &  Birch  and  Jere  C,  King,  all  of  Birming- 
ham, Ala.,  for  plaintiff  in  error. 

Percy,  Benners  &  Burr  and  James  Rice,  all  of  Birmingham,  Ala., 
for  defendant  in  error. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  BEVERLY 
D.  EVANS,  District  Judge. 

BEVERLY  D.  EVANS,  District  Judge.  Plaintiff's  intestate  was 
employed  as  hedge  foreman  in  the  mine  of  the  defendant,  and  \^as 
killed  by  the  falling  of  ore  from  the  roof  of  the  mine,  while  he  was  en- 
gaged in  the  work  of  his  employment.  The  action  is  brought  under 
the  Employers'  Liability  Act  of  the  state  of  Alabama  (Code  1907,  § 
3910).  The  death  of  plaintiff's  intestate  was  attributed  in  the  several 
counte  to  a  defect  in  the  ways,  works,  machinery,  or  plant  of  the  de- 
fendant, and  to  the  negligence  of  the  superintendent  of  the  mine,  the 
mii,^  captain,  and  the  barman  in  allowing  the  ore  to  fall  from  the  roof 
of  the  mine  on  plaintiff's  intestate,  inflicting  a  mortal  inju^}^  The 
court  gave  a  peremptory  instruction  to  the  jury,  that  if  they  believed 
the  evidence  to  return  a  verdict  for  the  defendant. 

The  evidence  disclosed  that  the  defendant  company  was  engaged  in 
mining  iron  ore.  Plaintiff's  intestate  was  a  section  foreman,  having 
under  his  supervision  a  crew  of  men  whose  business  was  to  mine  the 
ore.  He  was  in  charge  of  the  upset  or  heading  of  the  mine  where  he 
was  killed.  The  workmen  under  his  control  consisted  of  muckers, 
shakers,  a  drillman,  and  a  barman.  If  in  the  mining  operations  there 
should  be  a  rock  which  could  not  be  dislodged  by  the  barman  with  his 
bar  of  iron,  it  was  his  duty  to  get  the  advice  of  the  foreman,  plain- 
tiff's intestate.  On  the  morning  of  the  injury,  and  about  25  or  30 
minutes  before  its  occurrence,  the  superintendent  of  the  mine,  in  com- 
pany with  the  bank  boss  and  mine  captain,  came  up  to  this  heading, 
and  the  roof  was  inspected  by  the  bank  boss  in  the  presence  of  the 
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plaintiff's  intestate,  the  foreman.  After  the  inspection  was  made,  and 
they  had  left,  the  foreman's  crew  began  to  drill  the  face  of  the  rock 
and  to  tear  the  or^  down.  While  engaged  in  pulling  down  the  ore  Todk, 
the  drillman  and  the  barman  differed  as  to  the  manner  of  quarrying 
the  rock,  and  as  to  the  danger  of  the  rock's  falling,  and  sent  for  the 
foreman.  The  foreman  made  an  examination,  and  as  he  started  away 
the  rock  fell  on  him  and  killed  him.  This,  in  brief,  is  the  testimony  of 
the  eyewitness,  and  is  not  contradicted  by  other  testimony. 

The  plaintiff's  intestate  was  employed  to  superintend  the  very 
work  in  which  he  lost  his  life;  he  was  performing  work  which  the 
law,  by  virtue  of  his  employment,  cast  upon  him,  viz.  to  provide  a 
safe  place  in  which  employes  under  his  immediate  superintendence 
could  work.  The  evidence  discloses  no  negligence  on  the  part  of  the 
defendant's  servants,  and  the  plaintiff's  intestate  met  his  death  in  c<hi- 
sequence  of  the  risks  incident  to  his  employment. 

Judgment  affirmed. 


CLARKE  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    Novanber  20,  1&1&) 

No.  2385. 

CsnaNAL  Law  €=>1144(i^) — ^Review — ^PsESUifPTioN. 

Where  the  evldenoe  is  not  in  the  record,  the  only  complaint  being 
verdict  was  contrary  to  the  charge  of  the  court,  it  will  be  assumed 
that  proof  was  adduced  to  warrant  submitting  case  to  Jury. 

In  Error  to  the  District  Court  of  the  United  States  for  the  EKstrict 
of  New  Jersey ;  J.  Warren  Davis,  Judge. 

Criminal  prosecution  by  the  United  States  against  Frederick  H. 
Clarke,  Henry  F.  Clarke,  Fred  J.  Nagel,  John  A.  Simpson,  the  Kent 
Motors  Corporation,  and  the  Securities  Company  of  America.  Judg- 
ment of  conviction,  and  defendants  bring  error.,  Affirmed.  ♦ 

George  Haldom  and  W.  H.  K.  Davey,  both  of  New  York  City,  for 
plaintiffs  in  error. 

Archibald  Palmer,  of  New  York  City,  for  the  United  States. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

PER  CURIAM.  In  the  court  below  the  defendants  were  jointly 
indicted  for  using  the  mails  in  pursuance  of  a  scheme  or  artifice  to  de- 
fraud, the  details  of  which  scheme  need  not  be  here  detailed.  To  this 
indictment  the  defendants  pleaded,  and  the  cause  was  tried  at  great 
length  and  resulted  in  the  conviction  of  these  defendants.  From  judg- 
ments imposing  sentence  they  have  sued  out  this  writ. 

A  large  number  of  witnesses  were  examined,  the  defendants  were 
represented  by  competent  counsel,  and  the  case  was  submitted  to  die 
jury  in  a  chaiige  whose  fairness  was  such  that  no  exception  was  taken 
thereto  on  behalf  of  the  defendants.     Indeed,  far  from  there  being 

^=»For  other  cases  see  same  topic  &  KEY-NUMB  BR  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


PBATHBB  V.  DUDCET  .647 

any  complaint  to  tTie  charge,  the  only  error  assigned  is  "that  the  verdict 
as  to  said  defendants  was  contrary  to  the  charge  of  the  court."  As 
the  evidence  has'not  been  produced  and  is  not  before  us,  we  must  as- 
sume proof  was  adduced  which  constrained  the  case  be  submitted  to 
the  jury,  and  as  the  charge  of  the  trial  judge  submitted  these  proofs 
to  the  jury  with  fairness,  we  cannot  find  any  assigned  error  which  war- 
rants a  reversal. 

Another  matter  we  refer  to,  lest  by  our  silence  it  might  be  supposed 
we  had  not  considered  the  same.  That  is  the  admission  in  evidence 
of  a  letter  written  to  F.  Si  Nagel,  dated  January  29,  1917.  It  suffices 
to  say  that,  although  the  admission  of  such  letter  was  not  assigned  for 
error,  we  have,  by  virtue  of  the  right  provided  for  in  our  own  rules, 
examined  the  question  of  its  admission  with  the  same  force  and  ef- 
fect as  though  before  us  on  a  timely  exception  and  a  due  assignment, 
with  the  result  that  we  find  its  admission  involved  no  error  which 
would  justify  the  reversal  of  this  judgment. 

Satisfied  as  we  are  that  the  defendants  had  an  impartial  trial,  we 
affirm  the  judgment  of  sentence  entered  by  the  court  below. 


PRATHER  V.  DUDLEY. 

(Circuit  Court  of  Appeals.  Fifth  Circuit    November  8,  1918.) 

No.  3175. 

Ck>HPBO>CiaS  AND  SETTLEICENT  «=»22— -PrjBADING. 

In  action  on  note  given  to  bank,  answer  pleading  set-off  of  balance  due 
defendant  as  depositor  contained  allegations  as  to  note  being  given  for 
money  borrowed  while  defendant  had  a  balance,  but  while  his  passbook 
was  with  the  bank  to  be  balanced.  Held  not  to  show  that  dispute  as  to 
state  of  account  was  closed  by  giving  note. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Georgia;   Emory  Speer,  Judge. 

Action  by  N.  M.  Dudley,  receiver,  against  W.  S.  Prather.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded. 

Robert  L.  Bemer,  of  Macon,  Ga.,  for  plaintiff  in  error. 

W.  A.  Dodson,  of  Americus,  Ga.,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  The  receiver  of  the  Americus  National 
Bank  sued  plaintiff  in  error  upon  a  liote.  The  defendant,  answering, 
admitted  the  execution  of  the  note,  but  pleaded  as  a  set-off  a  balance 
due  him  as  a  depositor.  Objection  being  made  that  the  plea  was 
indefinite,  he  amended,  giving  the  dates  and  amounts  of  deposits, 
and  the  dates  and  amounts  of  checks  paid  by  the  bank,  showing  a 
balance  due  him  in  excess  of  the  note.  Allegations  were  also  made 
to  the  effect  that,  prior  to  the  execution  of  the  note,  he  had  deliver- 
ed his  passbook  to  the  bank  to  have  it  balanced ; ,  that  the  book  had 
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not  been  returned ;  that,  while  he  had  a  balance  diie  Mm,  he  at  the 
time  needed  money  to  pay  off  a  note  given  for  the  purchase  money 
of  his  home,  and  that  it  was  agreed  that  he  should  give  his  note  for 
the  sum  borrowed ;  and  that  the  question  as  to  his  deposit  should  re- 
main open  until  his  account  could  be  properly  balanced. 

In  sustaining  a  plea  to  strike  the  answer,  the  court,  in  the  opinion 
filed,  states  that  the  defendant's  account  was  in' dispute,  and  that  "this 
dispute,  in  the  absence  of  fraud,  accident,  or  mistake,  was  closed  by 
the  defendant  giving  this  note."  There  is  nothing  in  the  pleading  to 
suggest  that  the  execution  of  the  note  had,  or  was  intended  to  have, 
the  effect  of  determining  any  matter  in  controversy  between  the  bank 
and  its  depositor.  The "  defendant  acknowledges  liability  upon  the 
note,  and  the  plea  is  in  no  sense  an  effort  to  vary  the  note,  or  any 
other  written  instrument.  According  to  the  allegations  of  the  answer, 
the  amount  due  to  defendant  as  a  depositor  remained  at  that  time  un- 
determined. He  now  specifically  pleads  deposits  made  by  him  and 
checks  drawn  by  him,  and  no  reason  appears  why  the  claim  asserted 
should  not  be  submitted  to  a  jury.  The  plea  was  improperly  strick- 
en, and  the  case  is  remanded  for  action  in  conformity  herewith. 

Reversed. 


STAFFORD  CO.  v.  DRAJPEB  COBPOBATION. 

(Circalt  Court  of  Appeals,  first  Circuit.    Kovember  21,  1918.) 

No.  1353. 

1.  Patents  ^=>328 — ^Validity— Novemt — ^Anticipation. 

The  Roper  patent,  No.  821,123,  for  an  Improvement  in  fiUing-exhaus- 
tion-lndicating  mechanism  for  detecting  and  indicating  substantial  ex- 
haustion of  the  filling  in  the  running  shuttle,  and  thereui)on  to  cause 
either  automatic  loom  stoppage  or  automatic  replenisbment  of  the  shuttle, 
etc.,  field  valid,  not  being  anticipated,  and  showing  utility  and  novelty. 

2.  Patents  ^=>328 — Infringement. 

The  Roper  patent,  No.  821,123,  for  an  improvement  in  filling-exhaustion- 
indicating  mechanism  for  detecting  and  indicating  substantial  exhaustion 
in  the  running  shuttle,  etc.,  held  not  infringed  as  to  claims  1  and  9  by 
defendant's  device,  intended  to  serve  the  same  end. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts;    Frederic  Dodge,  Judge. 

Bill  by  the  Draper  Corporation  against  the  StaflFord  Company. 
From  an  interlocutory  decree  for  plaintiff,  defendant  appeals.  De- 
cree vacated,  and  case  remanded,  with  directions. 

See,  also,  255  Fed.  556,  —  C.  C.  A. . 

Melville  Church,  of  Washington,  D.  C.  (Nathan  B.  Day,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

W.  K.  Richardson,  of  Boston,  Mass.  (J.  L.  Stackpole,  of  Boston, 
Mass,,  on  the  brief),  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  BROWN, 
District  Judge. 
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BINGHAM,  Circuit  Judge.  This  is  an  appeal  from  an  interloc- 
utory decree  in  favor  of  the  plaintiff  relating  to  United  States  letters 
patent.  No.  821,123,  granted  to  C.  F.  Roper,  May  22,  1906.  The  de- 
fenses are  anticipation  and  noninfringement.  It  was  found  in  the  court 
below  that  claims  1  and  9  of  the  patent  were  valid  and  infringed,  and 
that  claims  12,  13,  and  18  were  invalid,  not  being  sufficiently  definite. 
The  present  appeal  of  the  defendant  is  from  so  much  of  the  interloc- 
utory decree  as  held  claims  1  and  9  valid  and  infringed.  No  appeal 
was  taken  by  the  plaintiflf  from  the  interlocutory  decree  as  to  claims 
12,  13,  and  18. 

[1]  The  plaintiff's  patent  is  for  an  improvement  in  filling-exhaus- 
tion-indicating mechanism  "for  detecting  and  indicating  substantial 
exhaustion  of  the  filHng  in  the  running  shuttle,  and  thereupon  to  cause 
either  automatic  loom  stoppage  or  automatic  replenishment  of  the 
shuttle  without  stoppage."         \ 

In  the  hearing  before  us  only  one  of  the  prior  art  devices  relied  upon 
in  the  court  below  was  urged  in  opposition  to  the  finding  of  validity ; 
that  device  is  shown  in  United  States  letters  patent  No.  698,579,  grant- 
ed to  W.  I.  Stimpson,  April  29,  1902.  It  is  true,  as  the  defendant  con- 
tends, that  the  feeler  members  of  this  device  are  brought  in  contact 
with  the  filling  or  the  filling  and  its  carrier  on  each  alternate  beat  of 
the  lay,  the  same  as  is  the  case  in  the  plaintiflf's  device;  but  the  dis- 
tinction between  the  two  devices  lies  in  the  respective  means  provided 
and  their  mode  of  operation  for  effecting  a  change  in  the  filling  mech- 
anism. In  the  plaintiff's  device  one  of  the  feelers  is  pointed,  so  that 
it  sinks  into  or  penetrates  the  filling,  when  there  is  filling  on  the  bob- 
bin, which  feature  is  essential  to  the  working  of  the  device ;  while  in 
that  of  Stimpson,  although  one  of  the  feelers  is  narrower  than  the 
other,  it  is  not  pointed,  and  its  mode  of  operation  is  not  dependent 
upon  its  possessing  a  penetrative  capacity.  On  the  contrary,  such  ca- 
pacity would  seem  to  be  detrimental  to  its  operation.  Then,  again, 
the  operation  of  the  plaintiff's  feelers  is  dependent  upon  the  softness 
or  penetrability  of  the  filling  mass,  as  compared  with  the  harder  ma- 
terial of  which  the  bobbin  is  composed,  a  feature  in  no  way  material  in 
the  operation  of  the  Stimpson  mechanism.  In  the  plaintiff's  device, 
when  the  filling  on  the  bobbjn  has  become  so  reduced  as  to  exert  no 
pressure  upon  the  impinging  member,  the  penetrating  member  then 
contacts  with  the  hard  surface  of  the  bobbin,  both  mdbbers  are  moved 
forward  in  unison,  and  the  change  is  effected ;  while  in  the  device  of 
Stimpson  the  change  is  effected  only  when  one  of  the  feeler  members 
is  moved  forward  relatively  a  predetermined  distance  by  an  annular 
enlargement  on  the  barrel  of  the  bobbin,  which  is  so  located  with  ref- 
erence to  one  of  the  feeler  members  as  to  effect  this  result  when  the 
filling  has  been  sufficiently  exhausted  to  permit  it. 

In  the  court  below  it  was  found  that  the  "patented  device  effects  in 
operation  a  substantial  saving,  by  diminishing  the  amount  of  the  filling 
left  on  the  carrier  at  each  loom  stoppage  or  replenishment,  to  an  ex- 
tent not  attainable  by  any  prior  mechanical  exhaustion-indicating  de- 
vice. It  embodies  therefore  a  useful  improvement,  and  one  which  I 
also  find  to  have  been  patentably  new,  notwithstanding  that  it  was 
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made    *    *    *    in  a  Vefined'  art."    We  think  the  proofs  fully  sus- 
tain the  findings  as  to  utility  and  patentable  novelty. 

[2]  The  question  of  infringement  as  to  claims  1  and  9  remains  to 
be  considered.    These  claims  read  as  follows: 

"1.  In  a  loom,  a  shuttle  to  contain  a  carrier  having  a  mass  of  filling  wound 
thereon,  flUin^-repleni Bhi ng  mechanlsin,  and  means  to  control  the  time  of  its 
operation,  said  means  including  two  adjacent  and  jrieldingly  mounted*  rela- 
tively movable  members  one  of  which  is  adapted  to  penetrate,  and  the  other 
to  impinge  against,  the  filling  mass  in  the  shuttle,  to  effect  relative  move- 
ment of  said  members,  substantial  exhaustion  of  the  fllUng  permitting  the 
penetrating  member  to  «igage  the  carrier  and  move  in  unison  with  the  im- 
pinging member,  to  cause  the  operation  of  the  controlUng  means." 

"9.  In  fllling-exhaustion>indicating  mechanism  for  looms,  in  combinatioti, 
two  adjacent  and  relatively  movable  members  one  of  which  is  adapted  to 
penetrate,  and  the  other  to  impinge  against,  the  filling  mass  in  the  shuttle  to 
effect  relative  movement  of  said  members,  substantial  exhaustion  of  the 
filling  causing  the  members  to  move  in  unison,  and  means  operated  by  or 
through  such  unison  movement  to  control  the  operation  of  the  loom." 

Upon  this  question  it  was  found  in  the  court  below  that  the  defend- 
ant's feeler  device,  like  that  of  the  plaintiff,  consisted  of  two  mem- 
bers movable  relatively  under  certain  circumstances  and  movable  in 
unison  under  certain  other  circumstances,  depending  upon  the  filling 
on  the  carrier,  and  adapted  to  co-operate  with  the  filling  mass  or  its 
carrier  at  each  alternate  beat  of  the  lay ;  that  both  members  are  moved 
forward  against  spring  pressure  at  each  contact ;  that  one  of  the  mem- 
bers "presents  a  blunt  surface  at  its  point  of  contact,"  and  is  no  more 
adapted  to  penetrate  or  sink  into  the  filling  mass  than  the  "impinging 
member"  of  the  patent;  that  the  other  member  is  differently  shaped 
at  its  point  of  contact,  "and  while  rather  better  adapted  than  its  fel- 
low to  'penetrate'  or  'sink  into'  the  filling  mass,  it  is  still  by  no  means 
so  well  adapted  for  that  purpose  as  is  the  penetrating  member  of  the 
patent";  that  "there  is  a  distinct  difference  in  penetrative  capacity" 
between  the  two  members  of  the  defendant's  device ;  and  that  "with- 
out such  difference  the  mechanism  would  neither  work  so  well,  nor  ef- 
fect so  much  saving  in  filling."  In  other  words  that  it  embodies  the 
penetration  idea  of  the  patent. 

It  was  further  found  that  the  mode  or  order  of  operation  of  the  de- 
fendant's feeler  device  in  effecting  a  change  was  a  mere  reversal  of 
that  of  the  patent,  and  it  was  ruled  that  its  mode  of  operation,  to  a 
substantial  extent  at  least,  was  the  equivalent  of  that  of  the  patented 
device  and  that  the  defendant  infringed. 

In  discussing  the  question  of  infringement  it  is  important  to  keep  in 
mind  that  the  distinctive  feature  of  the  plaintiff's  patent  is  the  pene- 
trative or  sinking-in  character  of  the  pointed  member  of  its  feeler.  In 
Stimpson's  device  of  the  prior  art,  the  feeler  members  measure  a  pre- 
determined distance  from  the  surface  of  the  yarn  on  the  bobbin  to  the 
rim  of  the  annular  enlai^ement  on  the  barrel  of  the  bobbin,  before 
calling  a  change.  In  the  plaintiff's  device  the  feeler  members,  on  call- 
ing a  change,  measure  a  predetermined  distance  from  the  surface  of 
the  yarn  to  the  bobbin ;  and  this  is  true,  likewise,  of  the  defendant's 
device.  The  feeler  members  in  all  three  devices  move  relatively  to  one 
another  in  reaching  this  predetermined  measuring  point.     The  new 
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idea  of  the  plaintiiTs  device  consists  in  the  patentee  having  laid  hold 
of  the  principle  of  thef  relative  density  of  the  yarn  and  the  bobbin  and 
provided  a  feeler  mechanism  one  member  of  which  was  adapted  to 
penetrate  the  yarn  and  the  other  to  impinge  upon  it  and,  when  the 
yarn  was  sufficiently  reduced,  to  measure  the  predetermined  distance, 
which,  upon  being  followed  by  a  imison  movement  of  the  members, 
would  call  a  change. 

In  determining  whether  the  defendant's  device  infringes  that  of  the 
plaintiff  it  is  necessary  to  ascertain  whether  the  defendant  mpkes  use 
of  the  relative  density  of  the  yarn  and  the  bobbin  and  employs  as 
meams  a  feeler,  one  member  of  which  penetrates  or  sinks  into  the  yam, 
while  the  other  impinges  upon  it,  to  effect  the  predetermined  meas- 
urement necessary  to  calling  a  change. 

In  the  plaintiff's  feeler  device  the  penetrating  or  sinking-in  member 
is  provided  with  two  sharp  points.  Between  them  is  a  recess  in  which 
is  located  the  impinging  member  with  a  blumt  head.  The  end  of  the 
penetrating  member  normally  projects  rearwardly  further  than  the  end 
of  the  impinging  member,  the  distance  between  the  two  being  the  pre- 
determined distance  or  measurement  to  be  made  between  the  surface 
of  the  bobbin  and  the  yarn  when  the  change  is  called.  Both  are  ar- 
ranged to  move  relativdy  within  a  limhed  scope  and  then  in  unison. 

In  the  defendant's  feeler  there  are  two  members  located  in  the  same 
horizontal  plane  and  but  a  comparatively  short  distance  apart.  Mem- 
ber No.  1  has  a  round,  blunt  end.  This  member,  when  the  mechanism 
is  at  rest,  projects  rearwardly  one-eighth  of  an  inch  further  than  No. 
2.  Member  No.  2  has  a  square,  blunt  end  measuring  three-fourths  of 
an  inch  across  it.  Both  members  move  relatively  to  one  another  within 
a  limited  scope  and  then  in  unison,  depending  upon  the  amount  of 
pressure  exerted  upon  the  respective  members.  Their  relative  move- 
ment is  undoubtedly  essential  in  two  stages  of  the  operation  of  the 
machine;  one,  in  measuring  the  predetermined  distance  and  effecting 
a  change  when  the  yarn  on  the  bobbin  is  substantially  depleted ;  and, 
two,  in  immediately  thereafter  resetting  the  feelers  in  an  inoperative 
position  on  the  beat  of  the  lay  following  replenishment  of  the  shuttle. 
This  resetting  of  the  feelers  in  an  inoperative  position  is  due  to  the 
length  of  their  movement  forward  by  the  stroke  of  the  newly  replen- 
ished bobbin,  Which  causes  the  cam  H.  on  the  controller  7  to  come  in 
contact  with  the  governor  15  and  raise  the  point  11  on  the  controller 
out  of  engagement  in  the  slot  5  in  feeler  No.  2.  In  the  conical  stage 
of  the  yam  on  the  bobbin,  intermediate  the  two  above-named  stages, 
this  relative  movement  would  seem  to  be  nonessential. 

The  defendant  contends  that  the  relative  movement  in  conjunction 
with  the  cam  and  the  governor  is  essential  and  operative  not  only  for 
resetting  the  feelers  after  replenishment,  but  also  throughout  the  full 
yarn  stage  of  the  bobbin;  that  during  that  stage,  it  keeps  the  point 
71  out  of  slot  5  in  feeler  No.  2  so  that  a  change  is  not  called. 

The  plaintiff,  on  the  other  hand,  says  that  the  cam  and  the  govemor 
perform  no  useful  function  whatever  in  the  operation  of  the  device 
except  to  reset  the  feeler  members  in  inoperative  position  after  replen- 
ishment; that  thereafter,  even  during  the  full  stage  of  the  bobbin,  the 
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rearwardly  projecting  point  on  member  No.  1  sinks  into  the  yam  on 
the  bobbin  cfn  the  beating  up  of  the  lay  to  such  an  extent  over  that  of 
member  No.  2  as  to  permit  point  71  on  the  controller  to  remain  in  posi- 
tion on  feeler  No.  2  (without  engaging  slot  6),  so  that  no  change  is 
called.  In  support  of  this  contention  the  plaintiff  introduced  in  evi- 
dence certain  experiments  made  with  the  defendant's  device  with  three 
bobbins.  After  the  experiments  were  had  the  bobbins  were  still  well 
filled  with  yarn.  The  plaintiff's  expert  testified  that  he  used  the  three 
bobbins  in  four  ways,  one  when  the  rounded  feeler  was  used  and  the 
resetting  cam  H  and  governor  16  were  operative,  and  that  under  those 
conditions  the  loom  ran  with  no  repeated  engagement  of  the  cam  H 
and  the  governor  16.  If  this  statement — ^that  under  those  conditions 
the  loom  ran  with  no  repeated  engagement  of  the  cam  14>  and  governor 
16 — is  correct,  it  would  fully  support  the  plaintiff's  contention  that 
the  cam  and  governor  perform  no  useful  function  in  the  operation  of 
the  device  after  the  feeler  members,  on  replenishment  of  the  bobbin, 
are  reset  in  inoperative  position.  But  the  force  of  this  testimony  seems 
to  us  to  be  much  weakened  when  the  circumstances  surroimding  the 
operation  of  the  device  are  considered  and  the  conceded  fact  is  taken 
into  consideration  that,  after  calling  a  change,  immediately  upon  the 
beating  up  of  the  lay  on  replenishment  of  the  bobbin  the  forward 
movement  imparted  to  the  feelers  is  sufficient  to  cause  the  cam  14  to 
engage  the  governor  16  and  release  the  point  71  from  the  slot  5.  It 
is  the  full  stage  of  the  filling  on  the  bobbin  that  causes  the  prolonged 
stroke,  and  it  is  inconceivable  that  the  movements  following  the  first 
long  one,  which  concededly  makes  the  cam  and  the  governor  operative 
to  reset  the  feelers,  should  not  continue  to  be  sufficiently  long,  during 
the  well  filled  stage  of  the  yarn,  to  cause  the  cam  and  governor  to  con- 
tact and  keep  the  feelers  inoperative. 

Furthermore  the  defendant's  expert  testified  that  he  did  not  recall 
that  his  attention  was  directed  to  the  cam  as  not  touching  the  governor 
at  the  time  the  experiments  were  made ;  that,  owing  to  the  speed  with 
which  the  lay  beats  up  and  the  suddenness  of  the  movements  of  the 
parts,  a  great  deal  of  the  feeling  action  is  practically  invisible;  and 
that  the  cam  might  touch  or  pass  over  the  governor  sufficiently  to  pre- 
vent the  controller  rest  from  dropping  without  detection  even  when 
watched  for. 

The  third  use  made  of  the  bobbins  in  these  experiments  of  the  plain- 
tiff was  when  the  rounded  finger  was  used  and  the  resetting  cam  and 
governor  were  put  out  of  commission  by  cutting  a  recess  in  the  gov- 
ernor so  that  the  cam  could  not  engage  it.  Under  these  conditions  the 
loom  continued  to  run,  and  the  explanation  given  by  the  plaintiff's  ex- 
pert was  that  it  was  due  to  the  sinking  of  the  "pointed  finger  into  the 
yarn,"  which  reduced  the  relative  forward  movement  of  the  pointed 
finger  No.  1  so  that  the  point  71  on  the  controller  rest  was  permitted 
to  remain  in  position  on  feeler  No.  2  and  not  engage  in  slot  6.  In  an- 
swer to  this  the  defendant's  expert,  who  was  present  at  the  time  the 
experiments  in  question  were  had,  testified  that  the  tests  were  made 
only  with  three  bobbins  and  that  the  loom  was  operated  by  one  of  the 
plaintiff's  skilled  workmen;    that  the  small  number  of  bobbins  thus 
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tried  and  the  brief  extent  of  the  trial  were  insufficient  to  demonstrate 
what  would  be  the  results  of  continuous  running  of  the  loom  and  feeler 
mechanism  throughout  a  day,  or  of  actual  use  under  ordinary  mill  con- 
ditions and  by  ordinary  mill  operatives ;  that  "the  action  of  the  feeler 
mechanism  with  this  notch  [recess  in  the  governor]  in  use  would  be  so 
uncertain  and  unreliable  in  any  attempt  at  continuous  running  in  a  mill 
as  to  render  the  mechanism  practically  inoperative  and  unacceptable 
for  practical  use;  that  "this  was  shown  by  the  fact  that  when,  upon 
the  conclusion  of  Mf.  Browne's  tests  [meaning  the  plaintiffs  tests] 
the  loom  was-run  again  u,nder  the  same  conditions  for  the  purpose  of 
enabling  me  to  make  further  note  of  results,  the  feeler  mechanism 
called  the  change  prematurely  in  the  case  of  two  bobbins  out  of  three;" 
and  that  "a  feeler  mechanism  that  will  call  replenishment  at  the  full 
diameter  stage  is  neither  practicable  nor  acceptable."  These  bobbins 
were  put  in  evidence.  The  bobbins  as  to  which  the  change  was  called 
prematurely  were  marked  "2P"  and  "3P."  Bobbin  2P  contains  a 
large  amount  of  filling  and  represents  the  stage  spoken  of  as  the  inter- 
mediate or  conical  stage ;  bobbin  3P  represents  the  well-filled  or  full 
diameter  stage,  and  bobbin  1  the  exhaustion  or  final  stage. 

The  plaintiff  introduced  no  evidence  to  refute  the  testimony  that 
during  the  experiments  with  the  cam  and  governor  out  of  commission 
the  feeler  mechanism  called  a  change  prematurely  on  the  bobbin  which 
carried  practically  a  full  load  of  filling  and  did  the  same  with  the  bob- 
bin on  which  the  filling  was  in  the  conical  stage.  It  may  be  true  that, 
during  the  full  stage  of  the  bobbin,  the  rounded  feeler  member  No. 
1,  to  some  extent  at  least,  sinks  into  the  filling  more  than  its  companion 
member.  But  from  the  evidence  presented,  taken  in  connection  with 
the  elements  that  enter  into  the  operation  of  the  machine,  we  are  unable 
to  find  that  the  depression  caused  by  the  rounded  member  at  this  stage 
plays  any  useful  part  in  the  operation  of  the  device.  It  seems,  rather, 
that  the  cam  and  governor,  and  not  any  depression  caused  by  the  feel- 
er, are  the  operating  means  during  this  period  which  keep  point  HI  of 
the  controller  from  engaging  slot  5  and  calling  a  change. 

During  the  conical  stage  of  the  bobbin,  the  defendant's  rounded  feel- 
er does  not  depend  upon  penetration  or  depression  to  permit  the  de- 
vice to  remain  inoperative,  but  upon  the  conical  shape  of  the  yarn, 
which  permits  the  rearwardly  projecting  rounded  feeler,  when  in  con- 
tact with  the  yam,  to  extend  further  rearwardly  than  member  No.  2, 
so  that  the  two  members  are  moved  forward  in  unison  and  no  change 
is  called. 

In  the  final  or  operative  stage  of  the  device,  when  the  yarn  is  sub- 
stantially removed  from  the  bobbin,  there  is  no  penetration  by  the  de-. 
fendanfs  rounded  member  and  there  is  no  depression  that  can  be  use- 
ful in  the  operation  of  the  device,  the  difference  in  diameters  of  the 
yarn  (wi  the  bobbin  at  the  points  where  the  feelers  contact  with  it  per- 
mitting them  to  remain  inoperative. 

But  the  plaintiff  contests  this  proposition  and  in  answer  thereto  re- 
lies on  experiments  made  with  defendant's  feeler  device,  (1)  when  the 
rounded  member  had  a  square  cap  upon  it,  and  (2)  When  the  cap  was 
removed;  and  because  more  yarn  was  removed  from  the  bobbin  when 
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tested  with  the  rounded  member  after  the  same  bobbin  had  been  disr 
charged  on  the  test  with  the  capped  feeler,  it  contends  that  this  shows 
that  in  this  stage  of  the  operation  of  the  device  the  rounded  feeler  pen- 
etrates or  sinks  into  the  yam  and  thus  delays  the  relative  action  of 
that  feeler  before  calling  a  change.  In  considering  this  contention, 
it  is  to  be  borne  in  mind  that  the  rounded  feeler  with  the  square  ended 
cap  upon  it,  when  contacting  with  the  filling,  would  be  moved  forward 
sooner  than  when  tfie  cap  was  removed,  due  to  the  fact  that  the  square 
inner  comer  of  the  cap  would  come  in  contact  with  the  filling  sooner 
than  if  the  inner  comer  was  round,  the  winding  of  the  yam  on  the 
bobbin  being  conical  rather  than  cylindrical,  and  consequently  would 
call  a  change  sooner. 

In  view  of  these  facts  we  are  of  the  opinion  that  the  defendant's 
device  in  its  mode  of  operation  does  not  make  use  of  the  penetrative 
or  sinking-in  capacity  of  the  plaintiff's  penetrating  member  and  does 
not  infringe. 

The  decree  of  the  District  Court  as  to  claims  1  and  9  is  vacated, 
and  the  case  is  remanded  to  that  court,  with  directions  to  enter  a  de- 
cree dismissing  the  bill  as  to  said  claims,  with  costs  to  the  appellant 


DRAPER  CORPORATION  v.  STAFFORD  CO. 
(drcait  Court  of  Appeals,  First  Circuit.     December  13,  1&18.) 

No.  1357. 

1.  Equitt  ^=»431 — "Final  Decree" — Operation. 

A  ''final  decree"  Is  <me  that  disposes  of  all  the  issues  in  the  case,  and 
a  decree  entered  after  r^iditlon  of  an  interlocutory  decree,  if  final,  merged 
the  Interlocutory  decree  in  it 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Final  Decree  or  Judgment] 

2.  Patents  ^=»324(2) — ^Invbinqement   Suit — ^Decisions  Appealable — Final 

Decree. 

In  an  infringement  salt,  where  defendant  appealed  from  an  inter- 
locutory decree  adjudging  valid  and  infringed  two  claims  of  the  patent, 
and  ordering  a  permanent  injunction,  eta,  held  that  under  Judicial  Code, 
§  129  (Comp.  St  1916,  f  1121),  authorizing  sach  appeal,  the  District  Coorc 
could  not  enter  a  final  decree  disposing  of  all  of  the  claims;  and  hence, 
where  the  court  attempted  to  enter  such  a  decree,  it  was  not  a  final  decree 
from  which  appeal  would  Ue. 

Morton,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge, 

Suit  by  the  Draper  Corporation  against  the  Stafford  Company. 
From  a  final  decree  entered  after  defendant's  appeal  from  an  interloc- 
utory decree,  which  adjudged  invalid  some  of  the  claims  of  plaintiff's 
patent,  plaintiff  appeals.    Appeal  dismissed. 

See,  also,  255  Fed.  548,  —  C  C.  A.  — . 

^srsFor  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Disests  ft  Inderei 
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W.  K.  Richardson,  of  Boston,  Mass.  (J.  L.  Stackpole,  of  Boston, 
Mass.,  on  the  brief),  for  appellant. 

Melville  Church,  of  Washington,  D.  C,  for  appellee. 

Before  BINGHAM  and  JOHNSON,  Circuit  Judges,  and  MOR- 
TON, District  Judge. 

BINGHAM,  Circuit  Judge.  In  this  case,  after  full  proofs,  an  in- 
terlocutory decree  was  entered  in  the  District  Court  in  favor  of  the 
plaintiff,  adjudging  claims  1  and  9  of  the  patent  valid  and  infringed, 
ordering  a  permanent  injunction,  and  directing  an  accounting.  At 
the  same  time,  and  as  a  part  of  the  decree,  it  was  adjudged  that  claims 
12,  13,  and  18  were  invalid.  From  so  much  of  the  decree  as  held 
claims  1  and  9  valid  and  infringed,  the  defendant  prosecuted  its  ap^ 
peal  to  this  court  under  the  provisions  of  section  129  of  the  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1134  [Comp.  St.  1916,  § 
1121]).  After  this  appeal  had  been  taken,  the  plaintiff  filed  in  the 
District  Court  a  waiver  of  its  right  to  an  accotmting  under  the  decree^ 
and  the  District  Court,  against  the  protest  of  the  defendant,  entered  a 
final  decree  adjudging  claims  1  and  9  of  the  patent  valid  and  infringed, 
that  a  permanent  injunction  should  issue,  and  that  there  be  no  refer- 
ence to  a  master,  and  no  recovery  by  the  plaintiff  of  any  profits,  gains, 
or  damages.  It  was  further  ordered,  adjudged,  and  decreed  that  claims 
12,  13,  and  18  of  the  patent  were  invalid.  From  so  much  of  the  last- 
mentioned  decree  as  adjudged  claims  12,  13,  and  18  of  the  patent  in- 
valid, the  plaintiflf  appealed  to  this  court,  as  from  a  final  decree. 

[1,2]  In  this  situation  the  defendant  filed  a  motion  in  this  court  to 
dismiss  the  plaintiffs  appeal,  on  the  ground  that  the  decree  from  which 
it  was  taken  was  not  a  final  decree,  for  the  reason  that,  after  the  de- 
fendant had  appealed  from  the  interlocutory  decree,  it  was  beyond 
the  power  of  the  District  Court  to  enter  a  final  decree  until  the  ques- 
tions raised  by  the  defendant's  appeal  had  been  determined  by  this 
court ;  that  pei^ding  defendant's  appeal  the  hand  of  the  District  Court 
was  stayed,  so  far  as  the  question  of  the  validity  of  claims  1  and  9 
and  the  relief  granted  thereon  were  concerned;  and  that  the  supposed 
final  decree  was  not  a  final  decree,  in  that  it  could  not  dispose  of  all 
the  issues  in  the  case,  it  being  beyond  the  power  of  the  District  Court 
to  embody  in  a  final  decree  the  issues  raised  by  the  defendant's  appeal. 

The  provision  of  the  Judicial  Code  in  question  reads  as  follows.: 

"Sec.  129.  Where  upon  a  hearing  In  equity  In  a  District  Ooart,  or  l^  a 
judge  thereof  in  yacation,  an  injunction  shall  be  granted,  continued,  refused, 
or  dissolved  by  an  Interlocutory  order  or. decree,  or  an  application  to  dissolve 
an  injunction  shall  be  refused,  or  an  interlocutory  order  or  decree  shaU  be 
made  appointing  a  receiver,  an  appeal  may  be  taken  from  such  interlocutory 
order  or  decree  granting,  oontinulng,  refusing,  dissolving,  or  refusing  to  dis- 
solve, an  injunction,  or  appointing  a  receiver,  to  the  Circuit  Court  of  Appeals, 
natvirithstanding  an  appeal  in  such  case  might,  upon  final  decree  under  the 
statutes  regulating  the  same,  be  taken  directly  to  the  Supreme  Court:  Pro* 
Tided,  that  the  appeal  must  be  taken  wUhln  thirty  days  from  the  entry  of 
such  order  or  decree,  and  It  shall  take  precedence  in  the  aiH;>ellate  court;  and 
the  proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed  unless 
otbcffwlse  ordered  biy  that  court,  or  the  appellate  court,  or  a  Jud^  thereof. 
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during  the  pendency  of  snch  appeal :  Provided,  however,  that  the  court  b^ov 
may,  in  its  discretion,  require  as  a  condition  of  the  appeal  an  additional 
bond." 

In  Ex  parte  National  Enameling  &  Stamping  Co.,  201  U.  S.  156, 161, 
26  Sup.  Ct.  404,  406  (50  L.  Ed.  707),  the  Supreme  Court  was  dealing 
with  this  statute  prior  to  its  amendment  extending  the  right  of  appeal 
to  interlocutory  decrees  refusing  or  dissolving  am  injunction.  The 
provisos  of  the  act,  however,  then  read  as  they  do  now.  In  comment- 
ing upon  the  scope  and  effect  of  the  appeal  the  court  said : 

"It  will  be  noticed  that  the  appeal  is  allowed  from  an  Interlocutory  order  or 
decree  granting  or  continuing  an  Injunction,  that  It  must  be  taken  within  30 
days,  that  it  is  glv^i  precedence  In  the  appellate  court,  that  the  other  pro- 
ceedings in  the  lower  court  are  not  to  be  stayed,  and  that  the  lower  court  may 
require  an  additional  bond.  Obviously  that  which  is  contemplated  Is  a  review 
of  the  Interlocutory  order,  and  of  that  only.  It  was  not  Intended  that  the 
cause  as  a  whole  should  be  transferred  to  the  appellate  court  prior  to  the  final 
decree.  The  case,  except  for  the  hearing  on  the  appeal  from  the  Interlocu- 
tory order,  is  to  proceed  in  the  lower  court  as  though  no  sudi  aK>eal  had  been 
taken,  unless  otherwise  specially  ordered.  It  may  be  true,  as  alleged  by  pe- 
titioners, that  'it  is  of  the  utmost  importance  to  all  of  the  parties  in  said 
cause  that  there  shall  be  the  speediest  possible  adjudication  *  *  *  of  all 
of  the  claims  of  the  aforesaid  letters  patent  whidi  are  the  subject-matter 
thereof.*  But  It  was  not  Intended  by  this  section  to  give  to  patent  or  other 
cases  in  which  interlocutory  decrees  or  orders  were  made  any  precedence.  It 
Is  generally  true  that  it  is  of  importance  to  litigants  that  their  cases  be  dis- 
posed of  promptly,  but  other  cases  have  the  same  right  to  early  hearing.  And 
the  purpose  of  Congress  in  Uils  legislation  was  that  there  be  an  immediate 
review  of  the  Interlocutory  proceedings  and  not  an  advancement  generally 
over  other  litigation." 

From  the  language  of  the  act  and  the  interpretation  thus  placed  upon 
it,  it  is  apparent  that  the  subject-matter  of  the  decree  as  to  which  an 
immediate  review  is  to  be  haid  in  the  Court  of  Appeals  is  the  order 
granting  or  continuing  an  injunction,  or  appointing  a  receiver,  and 
that  other  proceedings  in  the  cause  in  the  lower  court  are  not  to  be 
stayed.  The  act  does  not  in  terms  state  that  the  hand  of  the  court 
below  shall  be  stayed  as  to  the  matter  involved  in  the  appeal,  but, 
inasmuch  as  it  expressly  states  that  "proceedings  in  other  respects  in 
the  court  below  shall  not  be  stayed,"  it  inferentially  carries  the  idea 
that  the  hand  of  the  court  below  shall  be  stayed  as  to  the  subject 
matter  or  question  which  is  to  be  reviewed  in  the  appellate  court. 

In  Cuyler  et  al.  v.  Atlantic  &  N.  C.  E.  Co.,  132  Fed.  568,  the  Circuit 
Court  for  the  Eastern  District  of  North  Carolina,  in  considering  the 
effect  of  an  appeal  from  an  interlocutory  decree,  appointing  a  receiver 
under  the  act  here  in  question,  prior  to  the  amendment,  and  the  extent 
to  which^  the  appeal  operated  as  a  stay  of  the  proceedings  in  that  court, 
said:  • 

"So  that  the  appeal  in  this  case  could  only  be  taken,  being  an  aiH>eal  from 
an  Interlocutory  order,  and  no  stay  is  effective  thereby  except  as  provided  In 
this  act.  That  is  the  only  statute  which  authorizes  appeal,  and  the  appeal 
could  only  be  taken  from  the  order  appointing  the  receiver,  and  the  suit  for 
all  other  purposes  remains  in  this  court.  The  bill  is  still  pending  here,  and 
the  court  could  proceed  under  that  statute  to  grant  any  order  it  might  see  prop- 
er, except  as  touching  the  question  Involved  in  the  appeal. 

"The  order  appointing  a  receiver  being  appealed  from,  as  to  that  order  only 
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this  case  Is  in  tlie  Circuit  Court  ot  Appeals.  A  proposition  has  be^  tendered 
by  appellant  to  the  appellee  under  rule  20,  G.  C.  A.  (31  G.  G.  A.  clxii,  90  Fed. 
elxil)»  to  withdraw  the  appeal,  to  which  appellee  refuses  to  consent  The 
appellant  proposes  to  withdraw  the  appeal  when  the  court  meets.  This  is  the 
only  alternative.  That  being  so,  the  court  may  make  sudi  order  affecting  the 
litigation  as  it  sees  fit,  in  its  discretion,  affecting  the  bill  or  matters  not  in- 
volved In  the  appeal ;  but  as  to  the  order  appealed  from  any  decree  must  be 
predicated  upon  the  proposition  to  withdraw  the  appeal,  and  to  be  effective 
when  this  is  done." 

Our  attention  has  been  called  to  the  decision  in  Foote  v.  Parsons 
Non-Skid  Co.,  196  Fed.  951,  118  C.  C.  A,  105.  In  that  case  it  appears 
that,  after  a  decree  continuing  a  preliminary  injunction  had  been  grant- 
ed, an  appeal  was  taken  in  the  name  of  Foote,  and  that  after  the  ap- 
peal was  perfected,  the  plaintiff  and  Foote  entered  into  a  settlement 
and  signed  a  written  stipulation,  entitled  in  the  court  below,  to  the  ef- 
fect that  a  final  decree  for  injunction,  but  without  costs  or  damages, 
might  be  entered  for  the  plaintiff,  and  that  another  stipulation  was 
made,  entitled  in  the  Court  of  Appeals,  to  the  effect  that  the  appeal 
might  be  dismissed.  The  plaintiff  filed  the  latter  stipulation  in  the 
Court  of  Appeals  and  entered  a  motion  to  dismiss.  The  Atlas  Com- 
pany and  the  Perry  Company  filed  a  petition  in  the  Court  of  Appeals 
to  intervene  and  to  be  allowed  to  prosecute  the  appeal  on  the  ground 
that  they  were  the  parties  in  interest  in  defending  the  suit  in  the  court 
below.  The  motion  to  intervene  was  denied  and  the  sole  remaining 
question  was  whether  the  stipulation  between  the  parties  for  the  dis- 
missal of  the  appeal  should  be  granted.  No  question  was  presented  in 
the  Court  of  Appeals  as  to  the  power  of  the  Circuit  Court  to  enter  a 
final  decree  in  accordance  with  the  stipulation  of  the  parties,  entitled 
as  of  that  court,  prior  to  the  dismissal  of  the  appeal,  and  we  do  not 
regard  it  as  authority  for  the  proposition  that  the  lower  court  had  the 
power  to  do  so  pending  the  appeal. 

A  final  decree  is  one  that  disposes  of  all  the  issues  in  a  case.  If 
the  decree  in  question  was  a  final  decree  it  merged  the  interlocutory 
decree  in  it.  But  it  was  beyond  the  power  of  the  District  Court  to 
merge  the  interlocutory  decree  in  a  final  decree  pending  the  appeal 
therefrom,  and  this  being  so  the  decree  from  which  this  appeal  is  prose- 
cuted was  not  a  final  decree  from  which  an  appeal  will  lie. 

Appeal  dismissed,  with  costs  to  the  appellee. 

MORTON,  District  Judge  (dissenting).  In  my  opinion  the  statute 
under  which  the  defendant's  appeal  was  taken  was  not  intended  to  in- 
terrupt the  usual  procedure  in  equity  cases  with  reference  to  the  hear- 
ing and  determination  of  the  merits  of  the  controversy ;  and  this  seems 
to  me  to  be  the  view  of  the  statute  taken  by  the  Supreme  Court  in  Ex 
parte  National  Enameling  &  Stamping  Co.,  201  U.  S.  156,  161-162, 
26  Sup.  Ct.  404,  50  L.  Ed.  707,  referred  to  in  the  opinion.  The  con- 
siderations which  govern  the  granting  or  refusal  of  injunctions  pen- 
dente lite  are  in  many  respects  different  from  those  which  govern  the 
granting  or  refusal  of  them  on  full  hearing.  It  might  well  happen,  for 
instance,  that  an  injunction  not  proper  as  preliminary  relief  ought  to 
be  granted  on  final  hearing.  The  opinion  of  my  associates  is,  if  I 
understand  it  correctly,  that  the  subject-matter  covered  by  an  inter- 
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locutory  injunction  (if  one  be  granted),  or  by  the  motion  for  it  (if 
the  injunction  be  refused),  is,  after  an  appeal  be  taken,  withdrawn 
from  final  action  in  the  trial  court  until  the  appeal  is  determined.  This 
is  an  innovation  in  equity  procedure,  and  one  which  I  think  will  work 
badly. 

The  general  rule  on  which  my  associates  base  their  opinion,  viz. 
that  the  final  decree  merges  all  interlocutory  ones,  was  not  established 
with  reference  to  the  practice  under  the  statute  here  in  question. 
Either  the  efficient  procedure  for  determining  the  case  must  be  inter- 
fered with,  or  the  rule  as  to  merger  must  be  limited ;  and  it  seems  to 
me  that  the  rule,  which  is  a  mere  technicality,  is  the  less  important.  In 
my  opinion  the  appeal  from  the  interlocutory  decree  kept  it  from  be- 
ing merged  into  the  final  decree,  and  both  appeals  are  properly  before 
the  cotlrt. 

Moreover,  as  both  parties  agree,  what  has  been  done  in  the  way  of 
appeal  has  resulted  in  all  the  questions  raised  by  the  case  being  brought 
before  this  court  in  a  manner  adequate  for  the  decision  of  them.  To 
dismiss  the  appeal  will  be  of  substantial  advantage  to  nobody  except 
printers  and  will  merely  burden  the  plain tiflF  with  a  double  bill  for 
printing  and  with  the  costs  following  this  dismissal.  The  case  will 
be  reprinted  and  brought  here  again  on  the  same  record.  As  the  merits 
of  the  controversy  are  fully  and  fairly  presented  by  the  present  rec- 
ords, I  think  the  court  should  take  jurisdiction,  and  that  the  decision 
not  to  do  so  is  unfortunate  and  unduly  exaggerates  formality  at  the 
expense  of  substantial  justice. 


OOFFIBLD  MOTOR  WASHER  CO.  v.  WAYNE  MEG.  CO.  et  al 

WAYNE  MFG.  CO.  et  al.  v.  COFFIELD  MOTOR  WASHER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  U,  1918.) 

Nos.  5133,  5134. 

1.  Patents  <S=s>322 — Infringbmewt— AccouNTiwa— Objectionb. 

In  Infringement  suit,  where  defendants'  statement  of  account  showed 
no  profits,  held,  that  complainant,  though  it  filed  no  formal  objections, 
was  not,  under  equity  rule  68  (198  Fed.  xxxvll,  115  C.  C.  A.  xxxvii),  re* 
stricted  to  nominal  damages;  such  rule,  when  considered  with  equltr 
rule  62  (198  Fed.  xxxvl,  115  C.  C.  A.  xxxvl),  requiring  no  particular  form 
of  objections  to  the  account  filed  with  the  master. 

2.  Patents  ^=»312(1) — ^Infuingembnt— PBOFrrs— Bubdbn  of  Proof. 

In  infringement  suit,  the  complainant,  who  seeks  to  recover  profits 
made  by  the  infringer,  who  carried  on  other  business,  has  the  burden  of 
shoT\^g  apportionment,  though  this  duty  Is  often  one  of  making  a  prima 
facie  case  of  profit,  castixig  on  the  defendant  the  real  duty  of  apportion- 
ment. 

3.  Patents  ♦=s>318(1)— iNraiNOEMBNT—DouBTS. 

Where  the  Infringement  was  deliberate,  all  doubts  as  to  profits  should 
be  resolved  against  the  infringer. 

4.  Patents  ^5»318(4) — ^Infringement— Accounting. 

Where  defendant  sold  an  Infringing  washing  motor,  and  the  ordinary 
sales  unit  consisted  of  the  tub,  fixtures,  and  infringing  motor,  heUi^  that 
the  profits  from  the  sale  of  fixtures  could  be  recovered  only  in  so  t&t 

^s»For  otlier.  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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&8  the  fixtures  were  usefol  solely  In  coimectio&  with  the  style  of  motor 

.  Infringed,  and,  complainant  could  not  recover  profits  on  that  part  of  the 

fixtures  which  couLd  be  used  In  connection  with  other  styles  of  motors... 

5.  Patents  ^=»318(6) — Infbingkment— FROFrrs— Aixowance  to  Defendant. 

On  accounting  in  Infringement  suit,  held,  that  defendant  was  not  esi- 
titled  to  allowance  of  items  claimed  as  expense  of  exi)erlmental  labor,  or 
an  item  to  cover  apportionment  of  interest  on  capital  stock,  etc,  and  de- 
fendant should  be  restricted  to  interest  on  the  stock  of  infringing  articles 
kept  on  hand,  ete. 

6.  Patents  ^s»818(6) — Inibinoekbwt— PBorrra— Aixowancb  to  Defbndant. 

In  an  accounting  in  Infringement  suit,  held,  that  defendant  was  not 
entitled  to  credit  for  an  item  claimed  for  patterns,  as  they  were  useful 
after  Infringem^t  ceased,  and  any  depreciation  was  covered  by  general 
depreciatioQ  allowance,  eta 

7.  Patents  ^s»818(6) — ^iNFaiNQEMENT— Pboffps— Alix)WAncb  to  Defendant. 

An  infringer,  accounting  for  profits,  is  entitled  to  credit  for  the  ex- 
pense of  advertising  the  infringing  article. 

8.  Patbnts  ^=9318(0) — ^Infbinoemsnt— Pbofzts— AixowANOB  TO  Defendant. 

In  infringement  suit,  where  complainant  was  entitled  to  recover  prof- 
its on  infringing  motor  of  washing  machine  alone,  held,  that  amount 
awarded  to  defendant  as  expense  of  tubs  of  machine  was  too  great. 

9.  Patewts  ^=»318(3) — Infeinqement—Pboftts— Amount. 

On  appeal  from  a  decree  overruling  exceptions  to  the  report  of  a  mas^ 
ter  in  a  patent  accounting,  the  expenses  of  the  infringer  stated,  and  com- 
plainant held  entitled  to  recover  as  profits  the  sum  of  18,179.78. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHstrict  of  Missouri ;  Dteivid  P*  Dyer,  Judge. 

Suit  between  the  Coffield  Motor  Washer  Company  and  the  Wayne 
Manufacturing  Company  and  others.  From  a  decree  overruling  ex- 
ceptions to  the  report  of  the  master  in  a  patent  accounting,  both  par- 
ties appeal.    Remanded,  with  directions. 

See,  also,  227  Fed.  987,  142  C.  C.  A.  445. 

Richard  J.  McCarty,  of  Dayton,  Ohio,  for  Coffield  Motor  Wash- 
er Co. 

L.  C.  Kingsland,  of  St.  Louis,  Mo.  (John  D.  Rippey,  of  St.  Louis, 
Mo.,  on  the  brief),  for  Wayne  Mfg.  Co.  and  others. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  From  overruling  of  mutual  exceptions 
to  report  of  master  in  a  patent  accounting,  both  parties  appeal.  The 
infringing  device  was  a  small  water-operated  tnotor  used  upon  wash- 
tubs.  The  master's  report  reconmiended  recovery  of  profits  of  $1,- 
796.75. 

[1]  Defendants  contend  that  a  statement  of  account  rendered  by 
them  under  equity  rule  No.  63,  having  met  no  formal  exceptions  from 
complainant,  must  be  accepted  as  final,  and,  as  that  accotmt  showed 
no  iMTofits,  the  recovery  should  be  nominal  damages.  This  conten- 
tion is  not  well  taken.    Equity  rule  No.  63  is  as  follows : 

**Fairni  of  Accounts  Before  Master, — ^All  pfirtles  accounting  before  a  master 
shall  bring  in  tbelr  respective  accounts  in  the  form  of  debtor  and  creditoi'; 
and  any  of  the  otber  parties  who  shall  not  be  satisfied  with  the  account  so 

iFor  other  oaaes  see  same  topic  A  KST-NUMBZR  In  aU  Key-Kumbered  DlgeKte  A  rfidexes 
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brought  in  shall  be  at  liberty  to  examine  the  accounting  party  viva  yooe,  or 
upon  interrogatories,  as  the  master  ^all  direct."  198  Fed.  xxxvil^  115  C  G. 
A.  xzzvU ;  Compiled  St  1916,  p.  2523 ;  2  U.  &  St.  Ann.  534. 

The  evident  and  beneficent  purpose  of  this  rule  was  to  narrow  the 
scope  of  the  examination  before  the  master.  Beckwith  v.  Range  Co. 
(D.  C.)  207  Fed.  848;  In  re  Beckwith,  203  Fed.  45,  121  C.  C.  A.  381. 
Often  a  plaintiff  would  be  willing  to  accept  many  items  of  such  an 
account,  thus  eliminating  them  from  furtiier  controversy  or  proof. 
At  the  same  time  he  is  left  free  to  examine  the  defendant  upon  any 
or  all  of  the  items  if  he  objects  thereto.  We  do  not  find  in  the  rule, 
however,  any  mandatory  requirement  that  such  objections  take  any 
particular  form.  In  our  judgment,  the  construction  which  will  make 
the  rule  most  effective  in  shortening  accountings,  and  at  the  same 
time  safeguard  the  interests  of  the  parties,  is  as  follows :  After  the 
account  has  been  filed  with  the  master  he  may  require  the  plaintiff 
within  a  reasonable  time  to  specify  the  items  thereon  to  whidi  there 
is  objection,  and  may  treat  as  accepted  any  items  not  so  specified,  con- 
fining the  proof  to  the  objectionable  items.  This  we  deem  in  harmony 
with  the  purposes  of  equity  rule  No.  63,  and  within  the  powers  of 
the  master  as  defined  in  equity  rule  No.  62,  198  Fed.  xxxvi,  115  C. 
C.  A.  xxxvi  (Compiled  St.  1916,  p.  2522;  2  U.  S.  St.  Ann.  533). 

Defendants  conducted  a  large  business,  of  which  the  tub-motor- 
fixture  portion  was  but  a  minor  part.  As  to  that  portion,  the  custom 
was  to  sell  the  combined  unit  of  motor,  tub,  and  attaching  fixture 
for  a  single  price,  though  there  were  instances  of  separate  sales  of 
the  tubs  and  of  the  motors. 

[2,3]  Defendants  contend  that  the  burden  of  apportionment  of 
profits  is  on  complainant;  that  such  burden  has  not  been  sustained, 
and  therefore  only  nominal  damages  can  be  recovered.  The  conten- 
tion that  the  burden  of  showing  apportionment  is  on  complainant  is 
true.  This  duty  is  often  one  of  making  a  prima  facie  case  of  profit, 
casting  the  real  burden  upon  defendant  to  make  apportionment. 
Westinghouse  Elec.  Mfg.  Co.  v.  Wagner  Elec.  &  Mfg.  Co.,  225  U. 
S.  604,  32  Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.)  653. 
But  this  contention  carries  no  force  here,  as  the  apportionment  is 
sufficiently  clear.  All  doubts  should  be  resolved  in  complainant's 
favor,  for  the  infringement  has  been  declared  by  this  court  to  have 
been  deliberate.  Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227 
Fed.  987,  997,  142  C.  C.  A.  445. 

[4]  The  next  challenge  is  to  the  separation  of  the  fixtures  or  ac- 
cessories from  the  motors.  As  to  this  the  master  regarded  the  or- 
dinary sales  unit  as  composed  of  three  distinct  elements:  The  tub. 
the  motor,  and  the  attaching  fixture.  Complainant  claims  that  the 
fixture  owed  its  existence  and  only  use  to  the  infringing  motor,  was 
therefore  purely  accessory  thereto,  and  any  profits  therefrom  should 
follow  the  motor. 

The  evidence  discloses  that  portions  of  the  fixtures,  to  wit,  the 
dolly  parts  (dolly  dasher,  shaft,  and  collar^  could  be  and  were  used 
in  connection  with  any  power-operated  tuD,  whether  the  infringing 
motor  or  some  other  were  used,  and  that  the  other  portions  of  the 
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fixture  were  useful  only  in  connection  with  this  style  motor.  The 
profit  from  the  latter  should  go  to  the  complainant;  that  from  the 
dolly  parts  should  not. 

There  is  no  attack  upon  the  master's  finding  of  $48,707.62,  as  the 
total  sales  of  units  containing  the  infringing  motors  after  all  proper 
allowances  for  returns  and  collection  losses.  But  both  parties  claim 
error  as  to  items  included  or  excluded  by  the  master  in  arriving  at 
the  cost  price  of  the  different  elements  of  the  unit. 

Complainant  contends:  (1)  That  the  tub  cost  allowed  was  too 
high.  (2)  That  an  item  ($391.11)  for  experimental  work  in  connec- 
tion with  the  infringing  motor  should  have  been  rejected.  (3)  That 
an  item  ($958.50)  of  overhead  expense  apportioned  to  the  motor  busi- 
ness as  "capital  investment"  should  have  been  rejected. 

Defendants  contend:  (1)  That  the  motor  labor  cost  was  improp- 
erly reduced  from  $5,391.99  to  $3,172.14.  (2)  That  an  item  ($119.43) 
for  patterns  was  imi)roperly  rejected.  (3)  That  an  item  ($957.60)  for 
experimental  shop  labor  was  improperly  rejected.  (4)  That  an  item 
($1,041.99)  for  advertising  was  improperly  rejected. 

[5,  8]  Regarding  these  different  items  in  the  master's  report  to 
which  the  parties  object :  That  of  the  allowance  of  experimental  la- 
bor of  $391.11,  included  with  patterns  in  the  item,  "Cost  of  tools  and 
patterns  (Fcrd  Messmer  &  Co.)  $973.56,"  should  have  been  rejected, 
as  the  testimony  is  not  sufficiently  clear  that  this  expenditure  was  made 
upon  the  infringing  motors  alone.  The  testimony  shows  'experiments 
with  other  water  motors  which  defendants  were  developing,  while 
the  infringed  motor  was  a  finished,  workable  article  .before  the  in- 
fringement began.  The  infringing  motor  was  manufactured  for  and 
not  by  defendants,  who  bought  die  parts  and  simply  put  them  to- 
gether and  tested  them  (the  labor  for  which  is  covered  in  another 
allowance).  With  this  reduction  the  balance  of  the  item  is  not  con- 
tested, and  is  allowed  for  $582.45.  The  item  of  "Capital  invest- 
ment, $958.50,"  allowed  b^  the  master,  is  rejected.  This  item  was  ta 
cover  apportionment  of  mterest  at  rate  of  10  per  cent,  on  capital 
stock  of  $30,000,  representing  what  was  deemed  a  fair  manufactur- 
ing return  upon  the  capital  stock.  This  shoujd  be  rejected  for  two 
reasons:  First,  it  would  amount  to  a  species  of  profit,  and  the  in- 
fringer should  be  permitted  no  profit  from  any  source  arising  out 
of  the  infringement ;  second,  a  consideration  of  the  amount  of  mon- 
ey used  in  connection  with  the  infringing  business  and  a  consideration 
of  the  interest  allowance  (from  borrowed  money)  included  in  the  over- 
head, which  was  apportioned,  show  that  sufficient  allowance  has  al- 
ready been  made  in  the  interest  item. 

Based  on  yearly  sales  and  average  yearly  prices,  motors  averaged  de- 
fendant in  cost  $2.39.  The  testimony  also  is  that  the  average  stock 
of  motors  carried  by  defendant  was  a  supply  for  2  or  3  months.  Dur- 
ing the  61  months  of  the  infringement  5,266  motors  were  bought 
and  sold  by  defendant.  Defendant  carried  no  long  accounts  thereon, 
as  practically  all  bills  to  it  were  paid  within  the  discount  period.  It 
is  certainly  sufficiently  liberal  to  allow  during  the  infringing  period 
an  average  carried  supply  of  216  motors,  or  2V&  months'  supply.  At 
256  F.— 36 
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the  above  cost  the  money  continuously  invested  in  motors  for  61 
months,  the  accounting  period,  would  be  $516.24.  During  this  pe- 
riod the  defendant  operated  on  an  increasing  indebtedness,  for  which 
it  paid  S  per  cent,  interest.  At  that  rate  the  above  amount  would  j^eld 
during  the  infringing  period  interest  to  the  amount  of  $131.21.  This 
does  not  allow  for  money  invested  in  accessories  (except  dolly  parts), 
but  it  is  certain  that  such  investment  could  not  have  exceeded  the 
above  for  motors,  so  that  double  the  above  sum,  or  $262.42,  would 
abundantly  cover  use  of  money  for  both  items.  On  the  other  hand, 
the  motors  and  accessories  (except  dolly  parts)  are  charged  by  the 
master  with  overhead  expense,  which  includes  interest  on  all  money 
borrowed  during  the  infringing  period.  This  interest  item  allowed 
in  overhead  is  $15,799.89,  and,  apportioned  (as  the  parties  and  master 
have  here  done)  on  a  productive  labor  basis,  this  part  of  the  overhead 
would  be  more  than  $300  for  motors  and  accessories  (except  dolly 
parts).  This  alone  is  in  excess  of  the  abcjve  liberal  estimate  of  $262.- 
42,  and  forbids  any  further  allowance. 

The  item  of  "Labor,  $3,172.14,"  for  motors  and  accessories,  found 
by  the  master,  is  approved  in  preference  to  an  allowance  of  $5,391.99, 
claimed  by  defendant.  The  evidence  convinces  that  the  claimed 
amount  was  not  all  expended  upon  these  infringing  motors,  that  such 
an  amount  would  be  an  unreasonable  expenditure  for  the  purpose,  and 
that  the  amount  allowed  would  have  been  amply  reasonable. 

[7]  The  item  of  $119.43  for  patterns,  rejected  by  the  master,  was 
properly  refused.  These  patterns  were  useful  after  the  infringement 
ceased,  and  any  depreciation  therein  during  infringement  was  cov- 
ered in  a  general  depreciation  allowance  included  in  the  overhead. 

The  item  of  $957.60  for  experimental  labor  was  properly  reject- 
ed* by  the  master.  This  labor  was  performed  before  the  period  of 
infringement,  and  the  reasons  against  the  allowance  of  the  other 
experimental  labor  item  disposed  of  above  apply  here. 

[8]  The  item  of  $1,041.99  for  advertising  was  rejected  by  the  mas- 
ter. Of  this  amount  $344.36  is  clearly  for  the  infringing  motors,  and 
should  be  allowed.  The  balance  was  properly, rejected,  as  its  iden- 
tity with  the  motor  was.  not  shown. 

[9, 10]  The  above  disposes  of  the  specific  items  which  were  attack- 
ed in  this  court.  There  is  left  the  matter  of  amount  of  profits  and 
the  proper  apportionment.  In  connection  with  the  amount  of  profits, 
there  remains  the  contention  that  the  allowance  of  tub  cost  was  ex- 
cessive. The  master  allowed  various  material,  labor,  and  overhead 
items  as  shown  by  defendants'  statement,  and  from  that  aggregate 
found  the  cost  of  the  tubs,  which  was  more  than  $3  each.  These 
items  were  made  up  partially  from  actual  book  entries  of  expendi- 
tures and  partially  by  estimates  based  upon  such.  On  the  contrary, 
defendants'  statements  repeatedly  showed  that  in  instances  where  the 
motors  alone  had  been  sold,  and  allowances  made  for  the  tubs,  these 
allowances  were  much  below  $3,  and  several  times  9s  low  as  $1.50; 
also  complainant,  which  bought  all  of  the  tubs  it  used  in  the  same 
general  market,  paid  during  this  period  $2  and  $2.05  for  the  same 
general  kind  as  defendant  made.    These  latter  amounts,  of  course. 
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included  the  profit  of  the  manufacturer.  It  is  true,  as  defendants 
contend,  that  their  tubs  may  have  cost  them  more  to  make  than  some 
one  else  expended.  However,  they  were  selling  in  the  same  market 
and  were  making  allowances  for  tubs  at  a  lower  figure,  so  it  seems 
highly  probable  that  the  cost  of  manufacture  by  them  was  not  more 
than  the  selling  price  of  other  manufacturers  of  the  same  article  in 
the  same  market.  We  find  the  total  cost  price  to  defendants  of  the 
tubs  to  be  $2.  This  includes  material,  labor,  overhead,  and  all  items 
of  cost    The  cost  of  the  5,192  tubs  would  be  $10,384. 

Proceeding  further  in  the  question  of  profit:  The  sale  price  of 
$48,707.^  for  the  unit  is  unchallenged.  The  cost  price  for  the  unit 
is  made  of  the  above  tub  cost  ($10,384.00) ;  motor  parts  ($12,114.80), 
undisputed;  accessories  ($5,362.07),  undisputed;  the  three  items 
found  above  of  labor  ($3,172.14),  tools  and  patterns  ($582.45),  and  ad-- 
vertising  ($344.36);  and  of  the  overhead  chargeable  to  die  motor 
and  accessories.    This  last  item  is  found  as  follows : 

The  overhead  of  motors  and  accessories  was  reached  on  a  pro- 
ductive labor  apportionment  (the  basis  used  by  the  master  and  both 
parties).  This  gave  the  ratio  of  $3,172.14  (the  motor*  and  accessory 
labor)  to  $127,725.24  (the  total  labor),  or  2.48  per  cent,  of  the  total 
overhead  allowed ;  2.48  per  cent,  of  $202,852.44  (the  total  overhead) 
is  $5,030.84  above.  A  tabulation  of  the  selling  price,  cost  price,  and 
resulting  profit  is  as  follows: 

Total  net  sale  price ?48»707.62 

Tub   cost |10,3S4.00 

Motor   parts. n2,U4.80 

Accessories  . . : 5,302.07 

Labor  (motox  and  acces.) 8,172.14 

Motor  and  acces.  overhead 5,080.84 

Tools  and  patterns 582.45 

Advertls&ns 84436 

Motor  and  accessories  cost , 26,000.66 

Cost  of  unit 36,990.08 

Profit    .....$11,716.90 

The  filial  problem  is  the  proper  apportionment  of  the  above  profits. 
The  master  found  tfie  complainant  could  recover  alone  for  the  motor. 
We  find  it  can  recover  for  the  motor  and  for  the  accessories  (except 
the  dolly  parts).  The  total  cost  of  the  dolly  parts  is  $776.66.  This 
is  found  as  follows:  Two  of  the  above  items  are  "Accessories,  $5,- 
362.07,"\and  "Labor,  $3,172.14."  The  "accessories"  item  is  the  pur- 
chase price  paid  by  defoidants  for  the  complete  accessory  unit,  of 
which  the  dolly  parts  were  a  portion.  The  evidence  shows  that  these 
dolly  parts  for  each  accessory  or  fixture  cost  $.1002  each.  As  there 
were  5,192  such  fixtures  sold,  this  cost  of  the  dolly  parts  would  be 
$520,238.  To  this  cost  should  be  added  a  proper  portion  of  the  la- 
bor item  of  $3,172.14  expended  upon  the  motors  and  accessories,  of 
the  overhead  of  $5,030.&4'  upon  motors  and  accessories,  and  of  the 
advertising  expense  of  $344.36,  as  expenses  arising  after  purchase 
of  the  parts  and  while  they  were  yet  in  stock.  There  is  no  showing 
that  the  "tools  and  patterns"  item  had  anything  to  do  with  the  ac- 
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cessories.  There  is  no  reason  in  the  testimony  whj  the  apportion- 
ment in  these  three  itenK  should  not  be  upon  the  ratio  which  the  cost 
of  the  dolly  parts  ($520,238)  bears  to  the  cost  of  the  motors  ($12,- 
114.80)  and  accessories  other  than  dolly  parts  ($4,841,832),  which 
is  3  per  cent.  ;  3  per  cent,  of  the  at!ove  labor,  overhead  and  adver- 
tising is  $256.42,  which,  added  to  $520.24,  gives  $776.66  as  the  cost 
of  the  dolly  parts.  Total  motor  and  accessories  cost,  $26,606.66, 
less  total  dolly  parts  cost,  gives  $25,830  as  total  cost  of  motor  and  acces- 
sories, on  account  of  which  complainant  is  entitled  to  recover  profits. 
This  sum  is  69.82  per  cent,  of  the  total  cost  of  the  entire  unit  (motor, 
accessories,  and  tub).  Complainant  is  entitled  to  recover  that  per- 
centage of  the  profit  of  $11,716.96,  which  is  $8,179.78. 

The  cause  is  remanded  to  the  trial  court,  with  instructions  to  en- 
ter judgment  for  the  complainant  for  $8,179.78  and  costs. 


BDMANDS  y.  PEBLhiAN. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  6^  1918,    Rdiearing  De- 
nied March  10,  191».) 

No.  2404. 

Patents  ^=s>328 — ^Vauditt  and  Infringement — ^Electbioax.  Suboioal  Bakeb. 

The  Edmands  and  Hoyt  patent,  No.  775J05,  for  an  electrical  surgical 

baker,   was  not  anticipated,   discloses  invention,  and  is  entitled  to  a 

construction  broad  enough  to  protect  the  valaable  contribution  of  the 

patentees  to  the  art;  also  held  infringed. 

Appeal  from  the  EKstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  Alberta  F.  Edmands  against  Henry  Perlman,  do- 
ing business  as  the  Crown  Electric  Hot  Pack  Company.  Decree  for 
defendant,  and  complainant  appeals.    Reversed. 

For  opinion  below,  see  248  Fed.  731. 

Macleod,  Calver,  Copeland  &  Dike,  of  Boston,  MSass.,  and  Monroe 
Buckley,  of  Philadelphia,  Pa.  (George  P-  Dike,  of  Boston,  Mass.,  of 
counsel),  for  appellant. 

Daniel  J.  McBride  and  W.  Preston  Williamson,  both  of  Philadel- 
phia, Pa.,  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  The  subject  here  involved  is  the 
treatment  of  some  part  of  the  human  body  by  confining  and  applying 
electric  light  and  electric  heat  by  means  of  an  enveloping  chamber. 
The  record  discloses  that  in  that  general  prior  art  was  a  patent,  No. 
664,081,  to  one  Gohlin,  issued  in  1900.  It  shows  that  Gohlin  conceiv- 
ed the  idea  of  applying  heat  and  light  generated  by  electricity  to  the 
whole  of  the  human  body  below  the  shoulders.  He  used  two  struc- 
tures, each  mounted  on  a  standard  and  wheeled  up  on  either  side  of 
the  bed,  cot,  or  table  on  which  the  patient  rested.    From  these  sup- 

^p;>VoT  oUier  cases  see  same  topic  A  KBY-NUMBDR  in  all  Key-Numbered  Dlseets  A  Indextf 
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porting  standards  curved  parts  projected  inwardly  and  formed  a  top, 
and  the  two  met  and  made  a  chamber  substantially  the  length  of  the 
human  body.  Curtains  were  then  drawn  at  the  end  of  each  chamber 
and  the  electricity  turned  on.  There  was  no  suggestion  in  the  patent 
of  the  use  of  Goblin's  apparatus,  other  than  to  inclose  the  entire  body ; 
nor  were  the  parts  of  the  structure  such  that  the  size  or  shape  of  the 
chamber  could  be  changed.  What  he  states  in  his  specification,  and 
what  his  figures  disclose,  is  a  large,  cumbersome  apparatus  of  un- 
changeable proportions,  designed  to  treat  the  human  body  as  a  whole. 

Such  remained  the  gtate  of  the  art,  and  presumably  the  use  of  cham- 
bered electricity,  for  some  2^  years  thereafter,  when  the  patent  in 
suit  was  applied  for.  It  is  quite  manifest  that  when  this  patent  was 
applied  for,  and  its  specification  drawn,  the  applicant  was  unaware  of 
what  Gohlin  had  done,  or  of  his  patent,  and  when  that  patent  was  cited 
against  his  application  he  realized  hi$  entire  specification  described  the 
art  in  an  inadequate  way,  and  that  the  broad  first  claim  which  he 
made  would  have  covered  Goblin's  device.  When  thus  apprised,  he 
at  once  withdrew  his  application,  erased  a  number  of  his  figures,  and 
filed  a  new  application  and  new  daims,  which  properly  described  what 
he  brought  into  the  art. 

An  examination  of  this  new  application  shows  that  what  the  pat- 
entee really  did  was  to  devise  a  simple,  easily  movable,  readily  adjusta- 
ble apparatus,  without  standards  or  support.  It  was  adapted  to 
take  such  different  forms  that  it  could  be  used  on  any  limb  or 
part  of  the  body,  and  *"hus  treate  a  chamber  which  could  in  size  and 
shape  bring  its  walls  into  closer  relation  to  the  member  to  be  affected 
by  its  radiated  heat  and  light.  He  dispensed  with  standards,  by  sus- 
pending his  simple  apparatus  by  ceiling  cords.  This  allowed  it  to  be 
swung  about,  and  to  be  placed  in  any  position  desired,  and  dispensed 
with  standards.  Second.  He  made  the  structure  a  tmitary  movable 
one,  which  could  be  picked  up  by  a  handle.  Third.  He  made  it  a 
unitary  structure,  by  disclosing  for  the  first  time  the  use  of  a  hinge, 
which  allowed  the  sides  to  be  adjusted,  so  as  to  conform  to  the  limb 
or  the  part  that  is  being  treated,  or,  in  other  words,  to  be,  so  to  speak, 
wrapped  about  the  heated  part.  Fourth.  He  disclosed  elements  that 
were  not  shown  in  Goblin's  structure,  which  was  two-part,  mounted 
on  standards,  had  a  chamber  of  one  fixed  size,  and  adapted  for  ap- 
plication to  the  whole  body. 

As  to  those  elements  which  alone  embodied  the  present  plaintiff's 
invention,  and  contrasting  them  with  Gohlin's  invention,  we  see  that 
the  only  thing  in  common  between  him  and  Gohlin  was  an  electric 
chamber.  But  as  to  those  things  which  were  new,  and  which  are  re- 
ferred to  above,  there  was  nothing  in  Gohlin's  patent  which  required 
the  patentee  in  any  way  to  limit  or  modify  his  claims,  so  long  as  he 
restricted  them  to  the  elements  of  novelty  which  he  disclosed  in  his 
specification. 

Bearing  this  in  mind,  we  see  that  Gohlin's  patent  had  no  other  sig- 
nificance or  effect  in  the  proceedings  in  the  Patent  Office  than  to  re- 
strict the  patentee  to  those  elements  of  novelty  which  he  showed ;  but 
in  so  far  as  those  elements  of  novelty  were  themselves  concerned,  and 
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his  right  to  have  claims  commensurate  with  those  disclosures,  his  ap- 
plication stood  unaffected  by  Gohlin's  patent.  It  was  a  red  flag,  which 
warned  the  applicant  to  keep  off  the  path  which  Gohlin  had  pre-empt- 
ed, but  which  in  no  way  restricted  his  right  to  the  new  path  which  he 
himself  had  disclosed. 

What,  then,  was  the  apparatus  which  the  present  patentee  disclosed, 
and  what  claims  were  allowed  him  ?  His  apparatus  consisted  of  a  sim- 
ple structure  suitable  for  limb  treatment.  His  new  idea  of.  adjust- 
ment of  the  sides  of  his  chamber,  which  adjustment  could  not  have 
taken  place  in  Gohlin's  structure,  but  which  enabled  him  to  closely 
chamber  a  limb  of  the  body,  was  provided  for  by  a  hinge  at  the  upper 
end  of  the  chamber  sides,  and  this  was  embodied  in  his  claim,  to  wit: 

'*The  improved  surgical  baker,  comprising  the  opposite  side  sections  hinged 
together  at  the  upper  ends  thereof,  and  adjustable  toward  and  from  eadi 
other,  to  vary  the  distance  between  them,  and  provided  with  means  of  holding 
the  same  in  their  position  of  adjustment.'^ 

It  is  quite  evident  that  the  particular  form  in  which  those  opposite 
side  sections  were  commercially  built,  whether  they  took  the  form  of 
the  side  of  a  Gothic  arch,  as  he  appeared  to  have  worked  out  in  prac- 
tice, or  the  quadrant  of  a  circle,  as  he  showed  in  Figure  2,  with  an 
arch  flattened  at  the  top,  were  matters  of  functional  indifference.  The 
point  was  that,  whatever  form  they  took,  the  two  sides  of  the  chamber 
were  to  be  adjustable  to  and  from  each  other,  and  this  adjustability 
was  to  be  secured  by  a  hinge  at  the  upp«r  ends  of  the  chamber  sides, 
and  when  the  desired  position  was  obtained  the  hinge  was  controlled 
by  a  set  screw.  His  second  idea  of  ceiling  suspensory  support  was 
embodied  in  his  second  claim  by  adding  to  it  the  element  of  an  "over- 
head suspensory  support."  His  third  element  was  for  the  hinge  novel- 
ty of  his  first  claim,  with  the  addition  of  electrical  equipment 

This  little  structure  appears  to  have  met  a  need  in  the  art.  The 
proofs  showed  that,  from  4  used  in  1903,  there  was  a  gradual  increase 
to  97  in  1913,  at  which  time  the  merit  of  the  device  seemed  to  have 
been  recognized  by  the  medical  profession,  for  in  1914  the  sales  sprang 
to  207,  and  have  increased  from  that  time  to  the  hearing  before  the 
court.  When  the  further  fact  is  considered  that  this  apparatus  is  not 
for  individual  use,  but  obviously  intended  for  general  use  in  hospitals, 
that  it  has  been  sold  in  Canada,  Australia,  and  gone  abroad,  it  is  quite 
evident  that  it  has  up  to  this  time  met  a  public  need,  and  that  in  all 
probability  the  remaining  2  years  of  the  patent's  life  will  be  the  period 
of  its  greatest  value.  During  all  these  years  there  is  no  proof  that  any 
one  challenged  the  patent  or  trespassed  upon  its  commercial  monopoly, 
until  the  defendant  manufacturing  company  has  lately  put  the  alleged 
infringement  upon  the  market.  That  its  functional  purpose  is  to  do 
exactly  what  this  patentee  saw,  and  has  for  14  years  been  doing,  is 
quite  clear.  It  shows  a  small,  compact  structure,  adapted  to  suspen- 
sion, capable  of  adjustment  to  limbs,  unitary,  and  of  such  size  as  to 
be  readily  portable.  Functionally,  and  in  its  adaptability,  it  does  every- 
thing in  the  same  way  and  for  the  same  purpose  that  this  plaintiflF  pat- 
ent disclosed  14  years  before. 
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That  it  may  be  a  slight  iniprovement  over  the  plaintiff's  structure 
may  be  admitted,  but  the  question  still  remains:  Did  it  infringe  the 
claim  by  which  the  original  patentee's  disclosure  was  protected  ?  That 
it  has  side  walls,  and  that  those  side  walls  are  adjustable  by  hinge 
movement  f rcmi  the  top,  is  the  fact.  It  seeks  to  escape  infringement 
by  reading  into  the  plaintiff's  claim  a  limitation  to  a  single  hinge,  which 
physically  and  alone  connects  the  plaintiff's  two  chamber  sides,  and 
by  superimposing  a  third  member  at  the  top  of  its  own  chamber,  which 
has  a  hinge  at  each  end,  connecting  with  the  upper  ends  of  its  side 
structure,  it  would  avoid  infringement.  But  functionally  the  defend- 
ant's two  hinges  are  the  mechanical  equivalent  of  the  plaintiff's  one 
hinge,  in  that  the  hinge  mobility  of  both  mechanisms  alike  effects  the 
chamber  side  adaptability  which  this  patent  brought  into  the  art.  It 
is  manifest  the  defendant  does  not  use  his  two  hinges  to  eliminate  the 
function  of  chamber  side  adaptability,  but  solely  to  mask  infringe- 
ment. 

It  is  clear  to  us  that  the  plaintiff's  claim  must  be  read  in  a  way  to 
give  the  hinged  connection,  which  he  brought  into  the  art,  the  func- 
tional breadSi  which  would  cover  any  hinge  arrangement  which,  while 
escaping  the  mere  form  of  the  plaintiff's  structure,  embodied  and  se- 
cured sJl  its  hinge-functional  purpose.  The  art  has  respected  the 
monopoly  of  the  plaintiff  for  14  years,  and  it  is  quite  evident  to  us 
that  the  value  and  success  of  this  little  structure  have  tempted  tliis 
defendant  manufacturing  con^any  to  appropriate  its  substance  by  the 
substitution  of  what  is  a  mere  mechanical  expedient,  which,  while  it 
respects  the  literalism  of  the  claim,  filches  the  soul  and  substance  of 
the  disclosure  which  the  claim  was  given  him  to  protect. 

This  case  must  be  reversed,  and  infringement  decreed. 


BATJCHBACH-GOLDSMITH  00.  v.  SEWARD  TRUNK  &  BAG  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    November  20,  19ia) 

No.  2417. 

Patents  ^=»32d—VAMDrrT— Anticipation.  \ 

The  Seward  patent,  No.  1,185,404,  for  a  wardrobe  trunk,  liavins  to 
combination  a  gate  hanger  pivotaUy  within  the  cover  portion^  brackets  ex- 
tending laterally  from  the  gate  hanger  and  garment  hangers,  etc.,  held 
valid  and  not  anticipated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;  Thomas  G.  Haight,  Judge. 

Bill  by  the  Seward  Trunk  &  Bag  Company  against  the  Rauchbach- 
GoldAnith  Company.  From  a  decree  for  complainant,  defendant  ap- 
peals.   Affirmed. 

Alan  D.  Kenyon,  of  New  York  City,  for  appellant 
Charles  E.  Brock,  of  Cleveland,  Ohio,  for  appellee. 
Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 
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BUFFINGTON,  Circuit  Judge.  The  present  case  in  effect  involves 
a  review  of  our  decision  in  Seward  v.  Osterweil,  reported  in  252  Fed. 

136, C.  C.  A. ,  wherein  we  sustained  the  validity  of  Seward's 

patent,  No.  1.135,404,  for  a  wardrobe  trunk.  In  the  present  case  we 
have  had  the  benefit  of  the  views  of  a  third  member  of  this  court  who 
took  no  part  in  that  case,  and  also  the  further  light  thrown  on  the  art  by 
a  patent  not  before  us  in  the  former  case,  to  wit,  No.  1,024,366,  granted 
April  23,  1912,  to  Paul  Schief er,  for  a  clothing  cabinet.  Reference  to 
our  former  decision  saves  a  restatement  of  the  facts. 

The  validity  of  Seward's  patent  generally,  and  also  as  affected  by 
Schiefer's  patent,  has  had  our  careful  consideration,  but  we  see  no 
reason  to  question  our  previous  conclusion.  Seward  was  the  first 
to  produce  a  wardrobe  trunk  which  had  in  combination  the  three  ele- 
ments of  (a)  "a  gate  hanger  pivotally  mounted  within  the  cover  por- 
tion ;"  (b)  "brackets  extending  laterally  from  said  gate  hanger ;"  and 
(c)  "garment  hangers  having  a  two-pointed  suspension  mounted  upon 
said  bracket."  As  soon  as  Seward  disclosed  it,  his  trunk  went  into 
such  wide  use  that  his  combination  of  elements  at  once  attracted  the 
covetous  eyes  of  infringers.  In  the  whole  working  art  of  the  trunk 
maker,  as  well  as  in  the  disclosures  of  the  Patent  Office,  these  infring- 
ers found  nothing  but  Seward's  combination  which  met  their  com- 
mercial needs ;  but  they  now  urge  that  in  the  literary  archives  of  the 
Patent  Office  there  exist,  not  Seward's  workable  combination,  but  iso- 
lated elements  of  that  combination^  which  should  have  suggested  to 
him  his  successful  combination. 

We  have  re-examined  this  art,  and  we  nowhere  find  anything  that 
anticipated  Seward's  threefold  combination,  or  in  any  way  created  such 
a  step  in  the  trunk  maker's  art  that  Seward's  threefold  combination  was 
only  the  mechanical  development  of  the  art  from  that  attained  ^tep.  In 
our  judgment,  Seward's  was  an  original  conception,  every  element  of 
which,  co-operating  in  a  new  working  way,  was  necessary  to  making 
and  did  make  Seward's  trunk  a  success.  So  far  as  the  record  shows, 
these  earlier  trunks  were  either  failures,  or  at  any  rate  never  made  any 
headway  in  the  art.  Indeed,  it  is  clear  it  is  this  threefold,  original 
combination  of  Seward,  and  this  combination  alone,  that  make  his  de- 
vice a  success.  No  matter  whether  large  or  small,  Seward's  difference 
from  the  prior  art  was  the  difference  between  success  and  failure. 
Tested  from  the  viewpoint  of  the  patents  that  preceded  Seward's,  he 
gave  the  public  something  valued,  workable,  and  novel  in  its  sphere, 
and  the  disclosure  was  inventive  in  character.  The  public  promptly 
put  its  seal  of  approval  on  his  work,  and  this  court,  in  sustaining  the 
validity  of  the  patent  and  staying  the  hand  of  an  infringer,  makes 
workably  practical  and  commercially  valuable  the  patent  awarded  him. 

The  decree  below  is  affirmed. 
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ECONOMY  PUSH  &  MFG.  00.  v.  BEAVER  ENGINEERING  CO. 

(CiTcait  Court  of  Appeals,  Tbird  Oircait.    January  21,  1919.) 

No.  2397. 

L  Patents  €=s>328 — Infringement. 

The  Hornsby  &  Anger  patent,  No.  882,498,  for  protective  appliance  for 
electric  circuits  and  apparatus,  which  is  a  device  for  mechanically  In- 
dicating on  the  outside  of  the  casing  when  a  fuse  has  blown,  held  not 
infringed* 
2.  Patents  ^=s>328 — iNFazNasMSNT— Fuse  Holder. 

The  Horton  patent,  No.  901,448,  for  fuse  holder,  as  limited  by  the 
prior  art,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;  Thomas  G.  Haight,  Judge. 

Suit  in  equity  by  the  Economy  Fuse  &  Manufacturing  Company 
against  the  Beaver  Engineering  Company.  Decree  for  defendant, 
and  complainant  and  defendant  appeal.    Affirmed. 

The  following  is  the  opinion  of  Haight,  District  Judge,  in  the  court 
below: 

This  is  a  suit  for  infringement  of  claims  6^  6,  7,  9,  10,  13,  and  24  of  patent 
No.  882,498,  granted  to  Hornsby  &  Anger  on  Mardi  17,  1908,  and  claims  6, 
12,  13,  and  14  of  patent  No.  901,448^  granted  to  B.  D.  Horton  on  October  20, 
1906.  Both  patents  relate  to  electric  fuses  of  the  inclosed  indicating  type. 
The  infringement  complained  of  is  the  sale  by  the  defendant  of  certain  fuses 
which  were  manufactured  by  the  (^ase-Shawmut  Company.  They  will 
hereafter  be  referred  to.  as  defendant's  fuses  or  devices.  Inclosed  indicating 
fuses  are  designed*  to  reveal  by  a  mere  exterior  inspection  whether  or  not 
the  fuse  has  been  blown.  Tliey  are  of  two  general  types.  The  type  first 
evolved,  and  apparently,  with  some  modifications,  still  very  extensively  used, 
may  be  generally  referred  to  as  that  of  the  Thalacker  patent  (No.  502,543, 
issued  on  August  1,  1893).  In  that  type,  in  addition  to  the  main  fuse,  there 
iB  anployed  an  auxiliary  fuse  or  shunt  wire,  which,  when  the  main  fuse 
blows,  carries  all  of  the  current»  and,  being  smaller  and  of  greater  resistance, 
is  itself  immediately  blown.  In  order  that  an  exterior  inspection  may  show 
whether  the  fuse  has  blown,  a  portion  of  the  auxiliary  fuse  is  brought  to  the 
outside  of  the  case  Inclosing  the  main  fuse,  or  can  be  seen  through  It.  The 
prior  )irt  exhibits  several  different  forms  of  this  general  type.  It  is  claimed, 
however,  that  it  is  objectionable,  in  that,  as  a  portion  of  the  auxiliary  fuse 
is  exposed  on  the  outside  of  or  through  the  fuse  case,  there  is  danger  of  fire 
being  commimicated  to  nearby  inflammable  objects,  so  that  the  beneficial  effect 
of  inclosing  the  main  fuse  is,  In  a  measure,  lost  by  the  new  danger  resulting 
from  the  burning  of  the  exposed  auxiliary  fu^e. 

It  was  to  overcome  this  objection,  real  or  supposed,  that  the  second  type  of 
indicating  fuses,  to  which  those  of  the  patents  in  suit  belong,  was  evolved. 
This  type  may  be  referred  to  as  mechanical  Indicators.  The  prior  art  like- 
wise exhibits  several  different  forms  of  such.  That  of  the  Hornsby  \Sc  Anger  ■ 
patent  in  suit  employs  the  basic  idea  of  Thalacker,  in  the  use  of  an  auxiliary 
or  shunt  wire.  This  latter  wire,  however,  is  not  exposed  in  any  way  on  or 
through  the  outside  of  the  fuse  case.  It  is  attached  to,  and  holds  depressed, 
a  coil  spring,  which,  in  turn,  is  attached  to  a  plug  Inserted  at  the  end  of  the 
case;  When  the  main  fuse  wire  blows,  all  of  the  current,  as  in  Thalacker,  is 
immediately  diverted  to  and  passes  over  the  auxiliary  or  shunt  .wire,  with  the 
result  that  the  latter  is  at  once  blown,  and  thereby  the  coil  spring  released, 
which  in  turn  ejects  the  plug  at  the  end  of  the  case,  either  wholly  or 
through  an  aperture  in  a  second  or  outer  inclosing  case,  and  thus  gives  visible 
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indication  that  the  fuse  has  blown.  Unless  a  second  inclosing  or  outer  case 
is  used,  it  seems  entirely  clear  that,  without  some  modiflcations  which  are 
not  disclosed  in  either  the  specifications  or  drawings  of  the  patent,  this  fuse 
would  not  overcome  the  difficulties  which  the  patentees  sought  to  obviate. 
It  would  seem,  therefore,  that  the  word  ••sheath,"  or  its  equivalent  in  each 
of  the  claims  in  suit  of  this  patent,  should  be  construed  to  mean  an  inner  case 
and  an  outer  case. 

However,  I  have  not  found  it  necessary  to  base  my  decision  on  that  con- 
struction. It  seems  to  me  that,  even  if  the  claims  are  not  held  to  require  the 
two  inclosing  cases,  still  the  defendant's  devices  do  not  infringe  them.  Ref- 
erence to  the  file  wrapper  shows  that  this  patent  was  originally  applied  for 
on  December  19,  1901,  but  was  not  granted  until  March  17,  1908„  and  then 
only  after  many  amendments  had  been  made  to  the  daims,  and  after  the 
patentees  had  vainly  ^ideavored  to  procure  the  allowance  of  claims  in  which 
were  used  the  words  "an  attenuated  or  threadlike  auxiliary  fuse  member^' 
or  their  equivalent,  without  the  qualifying  words  now  found  in  the  patent, 
"of  small  electric  carrying  capacity"  or  their  equivalent.  It  will  be  noted  that 
in  each  of  the  claims  In  suit,  with  the  exception  of  the  sixth  and  the  twenty- 
fourth,  the  main  fuse  wire  is  referred  to  as  carrying  the  principal  portion  of 
the  electric  current  and  in  all  the  others  fuse  member  is  described  as  an  **ani- 
illary"  one  "of  small  electric  carrying  capacity."  In  the  twenty-fourth  dalm 
the  spring  element  is  described  as  "a  spring  adapted  to  project  the  indicator 
upon  the  breaking  of  the  auxiliary  conductor."  In  the  ninth  dalm  the  auxil- 
iary member  is  said  to  be  "in  the  circuit  and  severed  by  the  current  when  the 
fuse  blows."  This  also  applies  to  the  tenth  and  the  thirteenth  claims.  In 
addition,  in  the  latter  the  auxiliary  member  is  further  described  as  being  so 
arranged  In  the  circuit  that  "when  said  fuse  (the  main  fuse)  is  blown,  the  car- 
rent  will  traverse  said  auxiliary  member  and  cause  the  same  to  be  disrupted, 
should  it  not  previously  have  been  severed  by  the  blowing  of  the  fuse."  When 
the  expressions  in  the  claims,  the  specifications,  and  especially  the  file  wni^^r 
are  considered,  the  conclusion  seema  to  be  irresistible  that  the  claims  in 
suit  cover  only  a  construction  wherein  the  auxiliary  wire  is  in  shunt  with  the 
main  fuse,  in  the  sense  that  it  is  primarily  designed  to  be  ruptured,  by  the 
passing  over  it  of  all  of  the  current  after  the  main  fuse  has  been  blown,  and 
not  directly  through  the  heat  generated  by  the  melting  or  fusing  of  the  main 
fuse,  as  defendant  claims  is  the  case  with  its  fuses.  The  former  construction 
or  principle  of  operation  admittedly  has  advantages  over  the  latter,  because 
a  fuse  constructed  on  the  former  plan  will  indicate,  no  matter  where  the  main 
fuse  has  blown,  as  will  not  always  be  the  case  as  respects  fuses  constructed 
on  the  latter  principle. 

The  argument  that  the  daims  may  be  given  a  broad  enough  coostrucOoa 
to  cover  devices  operating  on  the  second  prindple,  before  mentioned,  is  baaed 
prlndpally  on  the  testimony  of  the  late  Prof.  Ganz,  which.  In  turn,  is  found- 
ed upon  some  of  the  drawings  and  expressions  In  the  spedfications.  But 
this  argument  entirely  loses  sight  of  the  fact  that  dalma,  wtiich  unques- 
tionably would  admit  of  and  In  fact  make  such  a  construction  necessary,  wwe 
expressly  and  repeatedly  rejected  by  the  Patent  Office,  in  which  rejection  the 
patentee  acquiesced,  tinder  a  familiar  prindple,  therefore,  a  constniction 
could  not  now  be  given  to  the  daims,  which  would  give  them  the  fall  force 
and  effect  of  the  claims  whldi  have  been  rejected.  In  addition,  such  a  con- 
struction as  plaintiff  seeks  seems  to  be  unwarranted,  irrespective  of  the 
disclosures  of  the  file  wrapper,  because,  if  the  auxiliary  wire  were  not  intend- 
ed  to  be  a  shunt  wire  in  the  sense  of  the  Thalacker  device,  the  nse  of  the 
words  "of  small  electric  carrying  capadty"  would  be  quite  superfluous,  aa 
the  words  "attenuated  or  threadlike  member"  would  have  been  ample  and 
suffident  to  describe  such  a  device.  The  fact  that  the  specifications  and 
drawings  of  this  patent  describe  and  show  one  form  in  which  the  auxlfiai? 
wire  is  not  in  ^unt  is  of  no  materiality  in  this  case,  because  that  form  was 
orlginailly  designed  to  be  covered  by  broader  claims — daims  which  did  not 
contain  the  limitations  before  mentioned — than  those  in  suit,  but  which,  as 
before  stated,  were  rejected.  Feeling  constrained  to  give  to  the  daims  in 
suit  the  construction  before  mentioned,  it  is  entirely  clear  that  none  of  the 
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defendant's  fosea  Infringe  any  of  the  claims  in  suit  of  titiis  patent,  unless  it 
be  that  the  attenuated  or  fragile  wire  which  holds  the  coll  spring  depressed, 
to  which  in  turn  the  Indicating  disc  is  attached,  Is  in  shunt  with  the  main  fuse 
wire  in  the  sense  of  the  patent 

No  witness  attempted  to  say  that  it  is,  except  a  Mr.  Moses,  who  styles  him- 
self "a  patent  attorney  and  eocpert,"  and  who,  as  so  frequently  is  the  case 
with  sudh  witnesses,  assumes  what  no  <Hie  really  versed  in  the  art  attempts 
to  states  and  whldti  prohably  could  never  be  proved  by  experiment,  that,  al- 
though in  all  of  defendant's  devices  the  diarupting  of  the  small  wire  is  pri- 
marily accomplished  by  the  direct  heating  and  burning  of  the  main  fuse,  in 
some  the  small  wire  is  so  related  to  the  main  fuse  strip  that,  if  the  former 
were  not  destroyed  by  the  heat  generated  by  the  fusing  of  the  latter,  it  would 
be  in  contact  with  tlie  ends  of  the  main  fuse  strip  where  it  had  blown,  and 
so  ^'momentarily  bridge  that  gap,  thereby  carxyiug  the  current."  Of  course, 
testimony  of  this  Idnd  cannot  be  aoc^ted  to  establish  the  Inirden  which  the 
plaintiff  is,  by  law,  required  to  bear,  especially  when  a  real  electrical  expert 
called  by  the  plaintiff,  does  not  attempt  to  substantiate  it,  and  when  It  ap- 
pears that  the  prindple  of  opemtlon  of  the  two  devices  is  clearly  and  ma- 
teirlally  different.  It  must  be  borne  in  mind  that  the  prior  state  of  the  art 
does  not  permit  the  giving  of  any  broad  generic  construction  to  the  <daims  in 
suit  of  this  patent,  except  It  be,  the  use  of  the  nialacker  principle  of  a  shunt 
wire,  inclosed  entirely  within  the  fuse  cato  and  operating  a  mechanical  indi- 
cator, instead  of,  as  in  Thalacker,  the  shunt  wire  itself  indicating  whetner 
or  not  the  fuse  has  blown.  But  defendant's  devices  do  not  operate  on  or 
embody  that  principle.  I  therefore  find  that  the  defendant  has  not  Infringed 
any  of  the  claims  in  suit  of  the  Homsby  &  Anger  patent. 

The  broad  principle  of  operation  of  the  device  of  the  Horton  patent  is  sub- 
stantially the  same  as  that  of  the  alleged  infringing  devices.  They  are  both 
mechanical  indicators,  in  which  the  indication  is  produced  by  the  fusing  of  a 
small  fragile  wire  attached  to  a  spring  which  controls  the  indicator;  the 
small  wire  being  fused  by  the  heat  generated  by  the  melting  of  the  main  fuse 
wire,  as  distinguished  from  being  fused  by  the  current  passing  over  the 
small  wire  after  the  main  fuse  wire  has  blown,  or,  as  in  some^  of  the  Horton 
drawings,  by  the  releasing,  as  distingulEdied  from  melting,  of  the  indicating 
wire,  and  hence  the  spring  and  indicator,  upon  the  blowing  of  the  main  fuse 
wire.  They  differ  only  in  details  of  construction,  l^e  Horton  patent  came  so 
late  in  the  art,  however,  that  it  is  not  entitled  to  any  broad  construction  on 
its  principle  of  operation.  The  Oartwright  patent  (Na  690,750,  issued  on 
September  28,  1887)  may  be  considered,  for  all  present  purposes,  as  the 
pioneer  embodiment  of  this  principle.  The  Horton  patent,  like  the  Homsby  ft 
Anger  patent,  had  a  decidedly  stormy  career  through  the  Patent  Office.  It 
was  applied  for  on  August  29,  1901,  but  was  not  granted  until  October  20, 
1906.  Although  the  brief  of  counsel  for  the  plaintiff  states  that  only  claims  12, , 
Id,  and  14  are  in  issue,  the  memorandum  which  I  made  at  the  time  of  the' 
oral  argumoit  indicates,  as  does  also  the  brief  of  counsel  for  the  defend- 
ant, that  claim  6  is  also  in  issue.    Accordingly  I  have  considered  that  claim. 

Claims  6, 13,  and  14  each  contains  as  an  element,  **a  spring-actuated  Indica- 
tor." Claim  12  refers  to  this  element  as  '*a  movable  Indicator."  In  claims  6, 
12,  and  13  su<A  indicator  is  described  as  ^'secured  to  the  holder  on  one  side 
thereof,"  or  **to  the  exterior  of  the  casing,"  and  in  claim  14,  as  upon  the 
"outside  of  the  casing."  In  <Haim8  12  and  13  the  character  of  the  fuse  wire  is 
limited  by  the  expression  "having  a  weakened  portion."  It  is  urged  by  the  de- 
fendant that  the  expression  **b,  spring-actuated  indicator  secured  to  the  ex- 
terior of  the  casing,"  and  its  equivalent  expressions,  must  be  construed  as 
meaning  a  flat  spring,  such  as  is  Ethown  and  described  in  the  drawings  and 
spedflcatlons,  one  end  of  which  is  permanently  fastened  to  the  outside  of 
the  case  and  the  other  end  attached  to  the  small  wire  which  is  intended  to 
fuse  or  be  released  upon  the  blowing  of  the  main  fuse  wire,  and  thus  permit 
the  ^ring  to  act  and  give  visible  indication  of  the  blowing  of  the  fuse,  i 
think  that  such  is  the  proper  construction  to  be  given  to  claims  6,  12  and  18. 
If  they  are  given  any  oth«*  construction,  they  would  seem  to  be  invalid,  in 
view  of  the  Oartwright  patent.  The  indicator  In  Oartwright  is  secured  to  tho 
outside  of  the  holder  as  fully  as  in  Horton,  unless  in  the  latter  it  is  held  to 
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be  secured  In  the  sense  or  manner  defendant  contends.  l%e  only  other  dif- 
ference between  the  construction  shown  In  Cartwright  and  that  called  tor  io 
claims  12  and  13  is  that  in  the  latter  the  fose  is  defined  as  haring  a 
''weakened  portion."  The  purpose,  however,  to  be  accomplished  by  a  weak- 
ened portion,  is  identically  the  same  as  was  sought  to  be  accmnplished  in 
the  Oartwright  patent  by  the  use  6f  an  air  chamber,  namely,  the  making 
more  certain  the  blowing  of  the  fuse,  and  defining  the  place  at  which  It  will 
blow.  This  purpose,  however,  had  long  before  the  Horton  patent  been  ac- 
complished by  notching,  as  Horton  did,  a  pcHlion  of  the  fuse,  by  bending  of 
the  wire,  as  be  also  did,  and  by  other  means.  It  surely,  therefor,  did  not 
involve  Invention  to  employ  in  the  Oartwright  invention,  instead  of  the  air 
chamber  which  he  used  for  weakening  purposes,  the  notched  fuse  wire  which 
had  been  used  by  Ttialacker  and  others  many  years  before,  and  which  was 
then  well  known  and  in  common  use.  If  the  words,  "secured,"  etc,  in  claims 
12  and  13,  have  the  meaning  which  I  have  before  ascribed  to  them,  it  is 
(dear  that  the  same  meaning  must  be  given  to  them  as  respects  claim  6. 

The  defendant's  fuses  do  not  have  an  indicator  secured  to  the  holder  or 
case,  in  that  sense,  and  consequoitly  they  do  not,  for  that  reason,  infringe 
either  claims  6»  12,  or  13w  The  form  shown  in  Figure  4  of  Horton's  patent, 
00  far  as  the  spring  is  concerned,  is  apparently  covered  by  claim  14,  as  it  is  by 
some  of  the  other  claims  which  are  not  sued  upon.  In  addition,  claim  6  con- 
tains, as  an  element,  "a  connection  between  the  indicator  and  the  fuse,  and  a 
connection  between  the  fuse  and  the  opposite  portion  of  the  holder."  Claim  12 
calls  for  "a  connection  between  the  indicator  and  the  weakened  portion  of  the 
fuse,"  claim  13  for  "a  transverse  connection  between  the  spring  actuated  in- 
dicator and  the  weakened  portion  of  the  fuse,"  and  daim  14  for  a  **wire 
that  projects  throui^  the  side  of  the  casing  and  has  its  respective  ends  at- 
tached to  the  indicator  and  to  the  intermediate  portion  of  the  fuse."  It  will 
thus  be  seen  that  each  of  those  claims  requires  a  connection  between  the  fuse 
and  the  indicator.  The  drawings,  except  Figure  7,  which, is  covered  by  other 
claims,  and  the  specifications,  show  this  connection  as  a  real  or  actual  one; 
that  is  to  say,  the  small  or  indicating  wire  is  either  directly  attached  to  tne 
fuse  wire,  or  attached  thereto  throuy^  an  insulating  plate.  In  either  case 
the  purpose  is  the  same,  namc^,  that,  when  the  fuse  wire  blows,  the  indicat- 
ing wire  attached  thereto  will  be  released,  and  thus  the  indicator  operate^ 
and  that  there  will  be  a  cross-bracing  of  the  fuse  wire. 

The  defendant's  devices  clearly  have  no  ''transverse*'  connection,  but,  if  any, 
a  diagonal  one.  Nor  la  it  by  any  means  clear  that  any  of  them  have  a  con- 
nection in  the  sense  of  an  actual  one,  such,  as  that  described  in  the  Hortoo 
patent,  and  shown  in  all  his  drawings,  except  Figure  7.  In  the  defendant's 
devices  the  indicating  wire  does  not  cause  the  indicator  to  operate  because 
the  wire  is  released  from  its  connection  or  attachment  to  the  main  fuse  wire, 
,  but  because  it  melts  when  the  fuse  wire  melts,  due  to  its  proximity  thereto. 
'  But  as  I  have  heretofore  found  that  claims  12,  13,  and  6  are  not  Infringed 
by  the  defendant's  devices,  for  the  reasons  before  stated,  it  is  unnecessary 
for  me  to  determine  whether  or  not  defendant's  devices  have  a  connection  be- 
tween the  indicator  and  the  fuse,  in  the  sense  of  the  patent.  As  before  stat- 
ed, claim  14  requires  that  the  indicating  wire  shall  have  its  respective  ends 
''attached"  to  the  indicator  and  to  an  intermediate' portion  of  the  fuse.  It  will 
be  noticed  that  this  claim  does  not  call  for  a  weakened  portion.  It  was  in- 
serted at  the  instance  of  the  Patent  Oflice  to  meet  a  probable  interference^ 
The  use  of  the  word  "attached"  imports  a  physical  connection  and  fastening: 
That  such  a  meaning  is  the  proper  one  is  strengthened  when  the  description 
and  drawings  are  considered  in  connection  with  the  prior  art.  The  form 
shown  in  Figure  7  is  clearly  not  covered  by  this  daim,  as  in  that  form  there 
is  no  attachment  of  the  indicating  wire  to  the  main  fuse;  the  former  passes 
through  an  aperture  in  the  latter.  Claim  16  covers  that  form  of  device.  It 
seems  dear  that  the  attachment  intended  was  an  actual  one,  so  as  to  per- 
mit the  indicator  wire  to  expand  upon  the  fusing  of  the  fuse  wire,  or,  through 
the  insulating  plate  and  the  pulling  force  exerted  by  the  spring,  to  be  drawn 
through  the  melted  fuse  wire.  In  addition,  the  word  "attached"  is  also  used 
in  claim  14,  in  connection  with  the  fuse  strip  and  the  casing  terminals,  and 
there  clearly  means  an  actual  physical  attachment    It  would  seem  improper 
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to  gi^e  it  one  meaning  in  one  part  of  a  claim,  and  anotlier  in  another  part 
When  construed  in  the  before-mentioned  sense,  I  think  it  clear  that  the 
defendants  fuses  do  not  have  the  indicating  wire  "attached"  to  the  fuse  wire. 
In  some  of  them  the  indicating  wire  is  in  contact  with  the  fuse  wire,  so  as 
to  bum  or  melt  them  when  the  fuse  wire  melts,  hut  in  none  of  them  1b  it  phy- 
sicnlly  attached  to  the  fuse  wire. 

As  before  stated,  the  Horton  patent  is  not  entitled  to  any  broad  construc- 
tloD,  but  taust  be  confined  very  largely  to  the  forms  whidi  the  patentee  has 
shown  and  described.  It  should  be  noted,  in  passing,  that  the  defendant's 
fuses  are  manufactured  under  a  patent  issued  to  P.  N.  Conant  on  December 
9,  1913  (1,061,218).  I  cannot  find,  therefore,  any  infringement  of  the  claims 
in  issue  of  the  Horton  patent.  I  have  not  overlooked  the  testimony  of  the 
late  Prof.  G&nz  regarding  experiments  which  he  made.  Ajccepting  them  as 
entirely  reliable,  although  their  reliability  is  questioned  by  defendant's  coun- 
sel, I  cannot  find  that  they  are  of  any  materiality  in  this  case.  Whether  or 
not  the  devices  of  the  Homsby  &  Anger  patent  would,  under  certain  con- 
ditions, spit  fire,  or  wfiether  the  Cartwright  device  would  always  correctly 
indicate,  under  all  conditions,  becomes  quite  immaterial  on  that  question,  in 
the  light  of  the  language  used  in  the  claims,  and  the  reasons  why  such  lan- 
guage was  so  used. 

It  follovFS,  therefore,  that  the  bill  must  be  dismissed,  wltb  costs. 

Hervey  S.  Knight  and  George  L.  Wilkinson,  both  of  Chicago,  ill., 
and  Clifford  E.  D^nn,  of  New  York  City,  for  appellant. 

Guy  Cunningham  and  Fish,  Richardson  &  Neave,  all  of  Boston^ 
Mass.,  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

PER  CURIAM.  This  bill  charged  infringement  of  two  patents. 
The  court  below,  in  its  opinion,  held  neither  of  them  infringed.  The 
plaintiff  appealed  to  this  court.  The  thorough  discussion  of  the  art 
and  patents  in  the  opinion  of  the  court  below  leaves  little  to  be  said. 
We  agree  with  its  conclusions,  summarizing  our  general  reasons 
therefor  as  follows: 

The  mechanism  involved  is  not  a  safety  device,  but  merely  a  time 
saver,  which  visually  and  automatically  tells  an  inspector  that  a  fuse 
concealed  by  a  sheath  protector  has  been  broken,  and  thus  obviates 
an  examination  of  the  interior  of  the  sheath  to  see  if  a  fuse  is  blown. 

[  1  ]  The  device  made  under  the  Hornsby  &  Anger  patent  was  one 
where  'the  main  fuse  had  a  shunt  wire  of  smaller  size  and  less  electric 
carrying  capacity.  We  are  satisfied  that  the  claims  here  in  suit  were  ad- 
dressed to  and  intended  to  cover  such  a  device,  and  that  that  was  in- 
dicated by  the  language  (claim  5)  "an  auxiliary  fuse  member  of  small 
electric  carrying  capacity,"  and  (claim  6)  "a  member  of  small  electric 
carrying  capacity  for  normally  holding  said  signal  against  operation." 
We  are  therefore  of  opinion  that  these  claims  do  not  cover  the  defend- 
ant's device,  which,  while  it  employed  a  small  attenuated  wire  for  hold- 
ing its  spring,  such  wire  had  no  electrical  connections,  and  did  not, 
therefore,  electrically  perform  the  functional  part  which  the  shunt 
wire  of  the  patent  claims  did. 

[2]  As  to  the  second  patent — Horton — ^we  are  of  opinion  the  court 
below  very  properly  restricted  its  claims  to  the  particular  device  dis- 
closed by  the  patentee.  The  art  was  a  well-developed  one,  and  the 
sphere  of  invention,  if  any  existed,  was  restricted.     The  validity  of 
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the  claims  was  not  passed  upon  by  the  court  below,  nor  shall  we  con- 
sider that  question,  for  that  court  rightly  decided  that  the  defendant 
did  not  infringe.  The  patent  showed  a  V-shaped  cut  in  the  fuse; 
the  patentee  placed  a  transverse  connection,  the  details  of  which  we 
need  not  describe,  which  was  fastened  at  one  end  to  the  interior  of 
the  sheath  and  at  the  other  to  the  restrained  indicator.  The  effect 
of  this  connection  was  to  hold  the  fuse  in  situ,  and  when  the  fuse 
was  ruptured  the  perforated  mica  sheath  at  the  end  of  either  connec- 
tion, which  had  been  held  in  place  by  the  fuse,  was  released.  This 
actuated  the  spring  and  consequently  the  indicator.  This  arrangement 
was  one  which  the  patentee  makes  a  matter  of  substance,  saying  in 
the  specification : 

"The  function  of  the  plate  W  and  a  wire  ©«  Is  to  hold  the  fuse  in  a  central 
position  in  the  casing  A  against  the  tension  of  the  spring  F.  Without  this 
plate  and  wire  the  tension  of  the  spring  F  might  be  sufficient  to  bend  the 
fuse  and  aUow  said  spring  to  move  away  from  the  casing  when  the  fuse 
was  not  burned  out," 

•It  will  thus  be  seen  that  the  location  of  the  transverse  wire  at  right 
angles  to  the  fuse  was  a  functional  element  in  the  device  of  the  pat- 
entee. The  use  of  the  V-shaped  cut  in  the  fuse  was  old  in  the  art, 
^d  we  assume  that  the  location  of  the  transverse  wire  in  engagement 
y/ith  the  fuse,  for  the  purpose  of  staying  the  fuse,  was  new ;  but  nei- 
ther of  these  elements  is  either  physically  or  functionally  present  in 
the  defendant's  device.  It  has  a  connecting  wire,  anchored  at  one  side 
of  the  sheath  and  at  the  other  on  the  spring ;  but  such  wire  is  neither 
transverse  nor  is  it  in  any  way  connected  with  the  fuse,  so  as  to  in  any 
way  restrain  the  movement  of  the  fuse.  When  burned  out  by  the  blow- 
ing of  the  fuse,  it  permits  the  spring  to  move  the  indicator,  and  up  to 
that  time  it  holds  the  indicator  in  normal  position ;  but  up  to  that  time 
it  has  no  attachment  to  the  fuse,  and  does  not  serve  to  keep  it  in  po- 
sition. 

The  court  below,  therefore,  was  clearly  right  in  holding  there  was 
no  infringement. 


AMERICAN  GRAPHOPHONB  CX).  v.  BMBRSON  PHONOGRAPH  C6.  et  a!. 
(District  CJourt,  S.  D.  New  York.    December  9,  1918.) 

1.  Patents  <S=»327 — ^Inventiow  and  Scope — Effect  of  Pbiob  Decisions. 

The  view  entertained  by  the  courts  in  the  earlier  days  of  the  life  of  t 
patent  is  usually  a  safer  guide  by  which  to  judge  invention  and  scope  of 
claims  than  new  and  later  contentions,  which  seek  to  enlarge  or  defeat 
the  inventor's  accomplishment. 

2.  Patents  <e=s>328 — Vaudity  and   Infbinoemsni>— Pboduction   of   Sound 

Records. 

The  Jones  patent.  No.  688,739,  for  method  of  producing  sound  records, 
was  not  anticipated  by  the  so-called  Johnson  prior  use,  and  is  valid,  but 
not  generic.    As  so  construed,  held  not  infringed. 
8.  Patents  ^=>170 — ^Limitation — Priob  Abt. 

A  patent  issued  pending  application  for  the  one  In  suit,  although  on  a 
prior  application,  is  not  in  the  prior  art. 

^=:9For  otlier  caBds  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexee 
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In  Equity.  Suit  by  the  American  Graphophone  Company  against 
the  Emerson  Phonograph  Company  and  Victor  H.  Emerson  for  in- 
fringement of  claims  1  and  2  of  the  Jones  patent,  No.  688,739,  for 
production  of  soimd  records.    Decree  for  defendants. 

Livingston  Gifford,  Ralph  L.  Scott,  and  C.  A.  L.  Massie,  all  of  New 
York  City,  for  plaintiff. 

Frederick  P.  Fish  and  W.  Jay  Ennisson,  both  of  New  York  City, 
for  defendants. 

MAYER,  District  Judge.  This  patent  has  been  the  subject-matter 
of  considerable  litigation,  and  was  adjudged  valid  in  American  Graph- 
ophone Co.  V.  Universal  Talking  Machine  Mfg.  Co.,  and  Same  v. 
American  Record  Co.,  151  Fed.  595,  81  C.  C.  A.  13?  Qanuary  14, 
1907),  and  American  Graphophone  Co.  v.  Leeds  &  Catlin  Co.  et  al., 
170  Fed.  327,  95  C.  C.  A.  511  (April  30,  1909). 

The  invention,  as  stated  by  Jones  in  his  specification, 

**relates  to  the  commercial  prodnctlon  of  sound  records,  and  bas  for  Its  ob- 
ject the  production  of  a  number  of  copies  of  an  original  record  characterized 
by  lateral  undulations  of  substantially  uniform  depth." 

And  he  claimed: 

"1,  The  herein  described  method  of  producing  sound  records,  which  con- 
sists in  cutting  or  ^igraving  upon  a  tablet  of  suitable  material,  by  means  of 
the  lateral  vibrations  of  a  suitable  stylus,  a  record  groove  of  appreciable  and 
practicaUy  uniform  depth  and  having  lateral  undulations  corresponding  to 
the  soxmd  waves,  next  coating  the  same  with  a  conducting  material,  then 
forming  a  matrix  thereon  l^  electrolysis,  and  finally  separating  this  matrix 
and  pressing  the  same  into  a  tablet  of  suitable  material,  suhstantially  as 
described- 

"2.  The  process  of  producing  commercial  sound  records  of  the  type  indicat- 
ed, which  consists  of  first  preparing  a  flat  tablet  or  disk  of  soft  wax-like  ma- 
terial, then  engraving  thereon  by  means  of  the  material  vibrations  of  a  suit- 
able stylus  a  record  groove  of  appreciable  and  uniform  depth  and  having 
lateral  undulations  corresponding  to  sound  waves,  next  rendering  the  sur- 
face thereof  electrically  conductive,  then  forming  a  matrix  thereon  by  electrol- 
ysis, next  separating  the  matrix  from  the  original  record  disk  without  the 
use  of  heat,  and  finally  impressing  said  matrix  into  a  disk  of  suitable  mat^ial 
to  form  the  ultimate  record,  substantially  as  described." 

[1]  The  value  of  the  opinions  supra  consists,  not  only  in  the  fact 
that  they  state  the  conclusions  of  the  court  as  to  the  questions  then 
presented,  but  also  that  they  make  clear  what  it  was  which  the  court 
then  considered  to  be  a  differentiation  from  and  an  advance  beyond  the 
prior  art  sufficient  to  characterize  an  invention. 

It  is  an  interesting  and  entirely  human  characteristic  of  patent  liti- 
gation that,  as  time  goes  on,  the  owner  of  the  patent  seeks  to  extend 
the  scope  of  its  claims  as  far  as  possible,  while  those  who  seek  its 
benefits  are  constantly  contending  for  a  construction  which  shall  nar- 
row that  scope.  Thus  it  is,  where  a  patent  has  once  been  declared 
valid  and  a  controversy  later  arises  in  a  suit  inter  alios,  that  so  much 
argument  is  presented  as  to  what  the  court  in  a  prior  litigation  really 
decided.    Where,  as  in  this  case,  the  court  wrote  many  years  before, 
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it  is  helpful  to  remember  (although  not  controlling)  that  the  ques- 
tion of  invention  was  looked  upon  with  eyes  which  saw  the  art  as  it 
then  seemed. 

Errors,  of  course,  may  occur,  especially  in  abstruse  arts ;  but,  speak- 
ing generally,  the  view  entertained  by  the  courts  in  the  earlier  days  of 
the  life  of  a  patent  is  usually  a  safer  guide  with  which  to  judge  in- 
vention and  scope  of  claims  than  new  and  later  contentions,  which, 
as  the  case  may  be,  seek  to  enlarge  or  defeat  the  inventor's  accom- 
plishment. 

[2]  In  the  case  at  bar  (except  for  the  Wurth  and  Jcrfmson  defenses 
infra),  the  record  on  the  question  of  invention  seems  to  be  substan- 
tially the  same  as  that  which  received  such  careful  consideration  in 
the-  reported  opinions  supra.  The  claims  are,  of  course,  for  a  com- 
bination, and  plaintiflf  contends  that  the  great  value  of  the  Jones 
process  lay  in  the  matrix,  and  that  the  act  of  cutting  the  original  rec- 
ord groove  is  only  one  of  five  steps  in  the  complete  Jones  process. 
The  opinion  of  Judge  Townsend,  however,  in  151  Fed.  595,  81  C.  C. 
A.  139,  supra,  demonstrates  that  the  inventive  feature  rests  in  the 
lateral  cutting  step,  which  was  then  regarded  as  new  in  the  art.  The 
result  was  the  production  in  the  sound  record  of  lateral  undulatory 
grooves  of  even  depth,  corresponding  to  sound  waves,  and  that  re- 
sult achieved  a  notable  commercial  success.  Several  extracts  from 
Judge  Townsend's  opinion  could  be  quoted  to  support  the  construc- 
tion of  his  opinion  here  stated,  but  it  will  suffice  to  extract  the  fol- 
lowing observation  made  in  relation  to  the  Young  British  patent.  No. 
1,487,  which  was  then  considered  the  closest  reference  in  the  prior 
art: 

''And  we  conclude,  In  the  light  of  the  prior  art,  that  the  changes  from  Young 
to  Jones  involved  invention,  because,  inter  alia.  Jones  was  practical.  Young 
was  impractical;  Young  was  before  the  public  for  six  years  before  any 
'skiUed  artisan'  succeeded  'in  adjusting  the  various  elements  so  that  a  fiat 
sound  record  of  the  type  in  question  could  be  produced/  and  no  one  prior  to 
Jones  saw  that  it  could  be  adapted  to  a  practical  disk  record  with  lateral 
undulations;  there  were  inherent  objections  to  the  practical  production  of 
varying  depth  records,  which  Jones  found  did  not  exist  when  the  known  or 
suggested  processes  were  appUed  to  laterally  undulating  grooves  of  even 
depth." 

Indeed,  it  was  in  respect  of  what  the  District  Court  described  as  a 
"step  forward,"  but  within  limit  of  a  man  skilled  in  the  art  (i.  e.,  "the 
step  by  which  the  groove  is  cut  or  engraved  by  the  lateral  movement 
of  the  stylus,  instead  of  undulations  being  traced  or  etched"),  that  the 
Circuit  Court  of  Appeals  differed  from  the  District  Court,  and  revers- 
ed the  decrees  by  which  the  District  Court  had  dwJared  the  patent 
invalid. 

The  file  wrapper,  whose  history  need  not  be  recited,  fully  confirms 
the  view  as.  to  the  "step  forward,"  and  of  several  expressions  in  the 
specification  itself  none  is  more  convincing  than  the  statement  of 
Jones : 

"For  the  foregoing  reasons  I  do  not  claim  my  new  process  in  connectioa  with 
sound  records  characterized  by  vertical  irregularities,  but  Umit  it  to  leoords 
characterized  by  lateral  undulations  of  practically  uniform  depth." 
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When  Jones  filed  his  application,  the  art  was  familiar  with  (1)  the 
Bell  &  Tainter,  or  Edison,  type,  known  as  "graphophone"  records,  and 
(2)  the  Berliner  type,  known  as  "gramophone"  records,  both  of  which 
have  survived  in  the  art.  The  former,  known  as  "hill  and  dale;" 
are  characterized  by  vertical  undulations;  the  latter,  known  as  "zig- 
zag," by  lateral  undulations.  It  was  to  the  latter  that  Jones  devoted 
his  attention,  and  what  he  accomplished  and  all  he  accomplished  was 
to  so  cut  his  groove  as  to  obtain  his  characteristic  lateral  undulations 
of  practically  uniform  depth. 

In  this  case,  defendant  has  presented  two  defenses,  not  heretofore 
directly  before  our  Circuit  Court  of  Appeals — the  Wurth  use  and  the 
Johnson  defense.  The  former  may  be  passed  by  as  merely  experi- 
mental, and,  in  any  event,  of  no  consequence  in  this  litigation. 

The  Johnson  defense  has  two  aspects.  It  is  claimed  (1)  that  John- 
son was  prior  to  Jones,  and  that  Johnson's  prior  use  fully  covered  the 
Jones  invention;  and  (2)  that  a  decree  in  a  suit  between  the  Victor 
Company,  as  plaintiff,  and  the  American  Graphophone  Company,  as 
defendant  (the  plaintiff  here),  and  the  Johnson  patent,  are  admissible 
in  evidence. 

The  decree  referred  to  was  the  result  of  the  opinion  of  Judge  Ray 
in  1911,  in  Victor  Talking  Machine  Co.  v.  American  Graphophone  Co. 
(C.  C.)  189  Fed.  359.  That  decree  was  affirmed  by  consent  of  the 
parties  hy  the  Circuit  Court  of  Appeals,  190  Fed.  1023,  111  C.  C.  A. 
675.  The  Johnson  patent,  which  was  the  subject-matter  of  the  de- 
cree, was  No.  896,059,  granted  to  Eldridge  R.  Johnson  August  11. 
1908,  which  was  found  to  have  been  a  divisional  application  of  pat- 
ent No.  778,975.  The  original  application  of  Johnson  was  filed  on 
August  16,  1898,  and  the  divisional  on  November  12,  1904. 

That  the  decree  and  Johnson  patents  supra  are  not  admissible  is  too 
plain  for  argument ;  but  the  testimony  as  to  the  Johnson  use  is  clear- 
ly admissible.  Judge  Ray,  in  his  opinion,  drew  a  very  close  line  of 
distinction  between  the  Jones  patent  and  the  Johnson  patent,  holding 
the  view  that  they  were  both  valid.  The  case  on  this  point  was  so 
debatable  that  there  well  might  be  doubt  as  to  the  result  in  the  Cir- 
cuit Court  of  Appeals,  if  that  controversy  were  reviewed  by  that  court 
on  the  merits.  The  question  here,  however,  is  whether  the  testimony 
of  Johnson,  and  those  who  corroborate  him  in  various  respects,  es- 
tablish under  familiar  principles  that  prior  use  which  will  defeat  the 
Jones  patent. 

Taking  the  Johnson  defense  testimony  at  face  value,  it  is  apparent 
that  Johnson's  work  went  no  further  than  ideas,  and  the  formative  or 
experimental  stage,  until  after  the  Jones  application  date.  No  rec^ 
ord  produced  by  Johnson  was  put  on  the  market  until  1900.  In 
September,  1896,  Johnson,  with  one  Haddon,  visited  one  Du  Bois,  a 
friend  of  Haddon.    Johnson  testified : 

'*I  explained  to  Mr.  Du  Bois  substantially  what  I  was  seeking  to  accom- 
plish. I  asked  him  If  wax  surfaces  could  be  electroplated  with'  copper,  and 
if  such  electroplate  would  be  accurate  reproductions  of  the  surface  of  the 
wax.  I  told,  him  they  must  be  very  accurate.  Mr.  Du  Bois  assured  me  that 
this  could  be  done.  I  then  gave  Mr.  Haddon  a  fragm^it  of  one  of  the  wax 
265  F.— S7 
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tablets  upon  which  I  had  made  a  record.  Bir.  Haddon,  after  farther  oonsnl- 
tation  with  Mr.  EHi  Bols,  brought  to  my  office  In  a  few  days  the  piece  of  wax 
record  whidi  I  had  given  him^  having  sound  waves  cut  with  laterally  ondu- 
lading  lines  of  even  depth  on  its  surface.  He  had  succeeded  In  making  a 
perfect  deposit  of  copper  on  the  fragment  of  record.  I  took  the  record  from 
him  and  carefully  separated  it,  the  wax  from  the  copper,  without  Injuring 
either  one.  I  immediately  made  a  careful  examination  of  the  same  copper 
deposit  with  the  strongest  magnli^ing  glass  in  my  possession  at  that  time. 
This  observation  and  examination  convinced  me  that  the  copper  reproduction 
was  very  accurate,  and  I  knew  from  that  time  on  that  my  process  could  be 
used  commercially,  and  that  I  oould  mamifacture  disc  records  with  laterally 
undulating  sound  waves  of  even  depth,  o^  a  superior  quality  to  anything 
theretofore  known  in  the  art" 

This  fragment  of  irregular  shape  cannot  be  called  a  matrix  for 
the  purposes  of  this  case. 

After  1896  Johnson  did  nothing  until  December,  1897.  It  was  not 
until  then  that  he  "succeeded  in  finding  an  expert'*  (one  Nafey)  whom 
he  thought  "competent  to  carry  out"  his  plans.  Nafey  started  to  work 
in  January,  1898,  and  the  first  copper  matrix  was  made  about  April, 
1898.  Duplicate  records  were  not  manufactured  until  about  the  same 
date.  Even  then,  Johnson  said,  "the  records  were  not  shown  indis- 
criminately. A  number  of  people  saw  them,  and  I  reproduced  them 
for  a  number  of  people,  but  it  was  always  confidentially,"  and,  in- 
deed, he  made  every  effort  to  keep  his  work  secret  until  1900. 

Without  further  reference  to  the  testimony  of  Johnson  and  his 
associates  and  friends,  it  must  be  concluded  that  the  So-called  John- 
son use  did  not  anticipate  Jones.  One  fact,  however,  is  established  by 
Johnson's  testimony  which  disposes  of  any  emphasis  as  to  electro- 
plating, and  that  is  as  to  the  general  use  of  the  Berliner  process  for 
reproducing  records  by  the  electroplating  process;  such  records  hav- 
ing been  electroplated  and.  duplicated  by  the  Duranoid  Manufacturing 
Company,  of  Newark,  N.  J.,  as  far  back  as  1896. 

[3]  Defendants  offered  in  evidence  the  Clark  and  Johnson  pat- 
ent, No.  624,625,  granted  May  9,  1899,  but  applied  for  pfior  to  the 
date  of  the  Jones,  application.  This  is  not  prior  art  in  this  case. 
Autosales  Gum  &  Choc.  Co.  v.  Ryede  (D.  C.)  138  C.  C.  A.  648,  222 
Fed.  956,  affirmed  223  Fed.  1021,  and  cases  cited.  And  the  motion 
to  strike  out  the  testimony  in  respect  thereof  must  be  granted.  With 
the  record  in  this  situation,  the  patent  in  suit  must  be  held  valid,  and 
this  patent  must  be  excluded,  and  the  case  thus  comes  down  to  the 
question  of  infringement. 

Emerson,  for  many  years,  was  in  plaintiff's  employ,  and  plaintiff 
urges  this  fact  as  having  some  bearing  on  the  question  of  infringe- 
ment. So  far  as  this  record  discloses,  Emerson  was  not  guilty  of 
any  wrongful  or  improper  acts.  He  availed  of  existing  knowledge 
open  to  all  the  world,  and  endeavored  to  devise  a  process  different 
from  that  of  the  patent  in  suit.  This  he  was  fully  entitled  to  do. 
There  are,  of  course,  cases  when  the  conduct  of  .employes  may  affect 
their  standing  in  a  court  of  equity ;  but  this  is  not  one  of  them,  ^^^lat 
Emerson  did,  no  one  else  had  done  in  all  the  years  during  which  this 
beneficial  art  was  progressing.     He  adopted  what  might  be  called  the 
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midway  between  the  vertical  and  lateral  systems  and  tilts  the  cut- 
ting tool  at  an  angle  of  45°.  What  Emerson  sought  conunercially 
was  the  production  of  a  record  which  could  be  plj^yed  sufficiently 
well  for  cc»nmercial  purposes  upon  all  typts  of  phonograph  machines. 
The  artistic  result  might  not  be  (and,  indeed,  is  not)  equal  to  that  at- 
tained by  the  Berliner  or  zig-zag;  but  Emerson  evidently  appreciated 
the  well-known  fact  that  t£e  majority  of  the  buying  pubUc  is  well 
enough  satisfied  with  pleasing  music,  and  does  not  concern  itself  so 
much  with  that  accurate  and  fine  reproduction  so  necessary  to  the 
comfort  of  those  gifted  with,  discriminating  ear»-and  drained  in  artistic 
appreciation. 

His  appeal,  therefore,  was  to  owners  of  all  types  of  machines,  and 
I  am  satisfied  that  in  seeking  this  field  he  has  made  an  honest  effort 
not  to  entrench  on  the  Jones  patent.  On  first  impression,  it  may  seem 
that  the  Emerson  angle  is  a  mere  evasion ;  but  the  testimony  of  the 
experts  and  the  demonstration  of  actual  playing  of*  the  records  in  the 
courtroom  soon  make  clear  that  the  question  of  infringement  is  bbth 
real  and  difficult. 

Preliminarily,  it  is  important  to  ascertain  whether  the  Jones  pat- 
ent was  generic,  in  the  sense  that  it  covered  broadly  any  process  oth- 
er than  the  hill  and  dale,  up  and  down,  or  Edison  (as  variously  call- 
ed), or  must  be  confined  to  the  precise  terms  of  its  claims  with  a 
reasonable  range  of  equivalents.  The  court  and  file  wrapper  history 
concur  in  showing  that,  while  the  Jones  patent  was  a  valuable  ad- 
vance, it  was  in  no  sense  generic.  The  District  Court,  on  two  occa^ 
sions  (in  the  Universal  and  Leeds  &  Catlin  Cases,  supra),  had  held  the 
patent  invalid,  and  the  result,  as  hereinabove  indicated,  was  that  the 
appellate  court  found  the  inventive  feature,  in  effect,  to  be  that  which 
had  to  do  with  lateral  undulations. 

The  outstanding  features  of  the  claims  cannot  now  be  modified  or 
lightly  laid  aside.  They  are  (1)  a  record  groove  of  appreciable  and 
practically  uniform  depth,  and  (2)  having  lateral  undulations  cor- 
responding to  sound  waves.  The  word  "practically,"  does  not  ap- 
pear in  claim  1,  and  is  inserted  merely  by  way  of  safeguard  in  claim 
2.  In  effect,  in  this  case,  "uniform"  and  "practically  uniform"  mean 
the  same  thing.  Further,  they  are  words  of  limitation,  and  not  of 
description. 

The  question,  then,  is  whether  the  Emerson  record  groove  is  of 
uniform  depth  and  has  lateral  undulations  corresponding  to  sound 
waves,  and,  whether  the  Emerson  has  vertical  unduttitions  which  are 
idle,  or  which  perform  no  useful  function.  Ocularly  the  grooves  of 
plaintiff  and  defendants  appear  different.  There  are  variations  of  depth 
in  defendants'  groove  and  vertical  undulations  in  the  bottom  thereof. 
Defendants  contend  that  these  differences  are  caused  by  the  different 
method  ^d  angle  of  cutting,  and  result  in  different  aural  impressions 
between  a  pure  Victor  or  Columbia  zig-zag  record  played  on  plain- 
tiff's machine  and  an  Emerson  record  played  on  the  same  machine, 
while,  in  addition,  the  Emerson  can  be  well  played  on  an  Edison  ma- 
chine. Plaintiff  insists  that  the  vertical  undulations  in  the  Emerson 
record  are  inert  and  do  not  perform  any  useful  function. 


Digitized  by  VjOOQIC 


680 


255  PEDERAL  BEPORTSB 


The  following  diagrammatic  drawings  in  evidence  of  niodels  in 
evidence  show  the  grooves  and  the  cutting  tool  in  the  three  instances 
and  will  save  much  verbal  description: 
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The  Jones  undulations  are  lateral — i.  e.,  confined  structurally  and 
operably  to  the  side  walls — and  do  not  extend  to  the  bottom  of  the 
groove,  and  are  necessarily  of  uniform  depth,  because,  as  plaintiff's 
expert  stated,  "what  we  mean  ordinarily  by  a  laterally  vibrating  tool 
is  one  which  cuts  a  groove  of  substantially  uniform  depth ;  the  two 
thoughts  go  together.      Such  is  not  the  case  with  the  Emerson  groove. 

The  Jones  lateral  undulations  are  in  both  sides  of  the  groove  alike 
and  undulate  in  absolute  parallelism.  In  the  Emerson  groove,  ac- 
cording to  the  testimony  of  Prof.  Morris,  a  highly  skilled  microscopist, 
on  behalf  of  plaintiff,  "there  is  a  correspondence"  between  either  side 
with  the  other  side,  or  either  side  with  the  bottom,  but  "there  is  no 
exact  parallelism."  It  is  but  fair  to  add  that  Prof.  Morris  character- 
ized the  lines  as  coswerving;  "that  is  to  say,  all  swung  toward  th^ 
inner  part  of  the  <iisc  or  all  toward  the  outer  part  of  the  disc  to- 
gether ;  they  were  not  parallel  but  they  were  according." 

With  these  important  physical  differences  (1)  in  position  of  cutting 
tool,  and  (2)  in  appearance  of  the  grooves  under  the  microscope,  came 
the  battle  of  the  experts.  It  is  impracticable  to  go  into  the  many  con- 
tentions in  detail.  Both  experts,  Mr.  Wadsworth  and  Mr.  Dyer,  have 
lived  with  the  art,  and  are  frank  as  well  as  able.  Their  testimony 
represents  their  sincere  convictions,  and  I  have  no  doubt  that  a  court 
of  scientists  vfovld  be  quite  as  much  at  variance  as  they  are.  I  am 
disposed  to  conclude,  however,  that  the  Emerson  groove  oscillates 
vertically  to  the  same  extent  as  it  oscillates  laterally,  and  that  the 
Emerson  tojjl  vibrates,  not  in  a  straight  vertical  line,  nor  in  a  straight 
horizontal  Ime,  but  in  a  single  straight  oblique  line,  incidentally  low- 
ered and  raised  while  swinging;  from  side  to  side.  When,  however, 
it  stops  at  any  point  of  the  oblique  line  of  its  travel,  it  stops  com-  . 
pletely,  and  does  not  swerve  to  the  side. 

The  vertical,  or  "hill  and  dale,"  undulations  of  Emerson  are  there- 
fore real,  and  do  perform  an  active  and  useful  function.  Whether 
this  conclusion  is  correct  or  not,  it  is  at  least  apparent  that  the  bur- 
den of  proving  infringement  has  not  been  sustained  by  plaintiff,  and 
the  situation  is,  as  matter  of  law,  very  much  like  that  discussed  in 
General  Electric  y.  Sundh,  251  Fed.  at  page  286, C.  C.  A. . 

I  have  given  little  consideration  to  the  experiment  (the  good  faith 
of  which  is  not  questioned)  of  the  "buffed"  matrix  and  the  compari- 
son with  the  "unbuffed"  matrix.  Such  experiments  occasionally  mayi 
be  reliable,  but,  generally  Speaking,  they  are  full  of  uncertainties. 
Tlie  moment  there  is  departure  from  the  precise  device,  the  controversy 
is  diverted.  To  add  to  or  subtract  from  a  device — especially  where  we 
are  dealing  with  infinitesimal  variations — leads  surely  to  doubt  and 
confusion. 

Finally,  it  is  an  important,  outstanding,  and  emphatic  fact  in  this 
case  that,  whether  well  or  badly  done,  the  Emerson  record  may  be 
played  on  either  a  hill  and  dale  or  zigzag  type  of  phonograph— a  re- 
sult which  was  never  before  commercially  attempted. 

The  bill  is  dismissed.  With  costs. 
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SMITH  V.  POWERa 

In  re  RUDDY  &  SAUNDERS  OONST.  OO. 

(District  Court,  N.  D.  New  York.    February  a,  1919.) 

1.  Bankbuptgt  ^s»166(4) — ^Pbefebekob — ^'*Rsasonabia  Oause  to  Believic'* 

^'Reasonable  cause  to  believe"  a  debtor  insolvent,  and  that  payments 
received  from  him  will  effect  a  preference,  is  not  a*  mere  suspicion  or  sur- 
mise, but  knowledge  of  facts  of  a  character  calculated  to  induce  a  be- 
lief in  the  mind  of  an  ordinarily  Intelligent  and  prudent  business  man. 

[Ed.  Nota — ^For  other  definitions,  see  W<»d8  and  Phrases,  First  and 
Second  Series,  Reasonable  Oausa] 

2.  Bankbuptot  ^=s>166(4) — ^Pbkfebence — ^Reasonable  Oaitsb  to  Beuevk. 

If  a  debtor  is  actually  insolvent,  and  means  of  knowledge  of  such  in- 
solvency are  at  hand,  and  facts  are  known  to  a  creditor  receiving  pay- 
ment, which  clearly  ought  to  put  a  prudent  business  man  of  intelligence 
on  inquiry,  he  is  charged  with  reasonable  cause  to  believes. 

3.  Bankbuptct  ^s»159 — Fbaudxjijent  Transfer  of  Pbopebtt. 

Where  a  corporation,  which  was  hopeleseOy  insolvent,  within  four 
months  prior  to  bankruptcy,  sold  practically  all  its  property  and  assets, 
disabling  itself  from  continuing  its  business,  and  with  the  proceeds  paid 
certain  creditors  in  full,  knowing  such  act  would  make  It  impossible  for 
the  unpaid  creditors  to  ever  get  anything  on  their  claims,  and  intending 
to  accomplish  that  result,  sudi  payments  constituted  transfers  with  in- 
tent to  hind«r,  delay,  and  defraud  creditors,  and  under  Bankruptcy- 
Act,  i  67e  (Gomp.  St.  {  9651),  are  recoverable  by  its  trustee. 

4.  Bankruptcy  <@=»184(1) — Voidabia  Transfers  of  Pboperty — ^Prefebenck 

BY  Insolvent  Oobporation. 

Under  Stock  Ck>rporatlon  Law  N.  Y.  S  66,  providing  that  no  payment 
made  by  an  insolvent  corporation  with  intent  to  prefer  a  creditor  shall  be 
valid,  and  Bankruptcy  Act,  S  67e  (Oomp.  St.  g  9661),  providing  that  all 
transfers  by  an  insolvent  within  four  months  prior  to  banlaruptcy,  whl(di 
are  null  and  void  under  the  laws  of  the  state,  shall  be  null  and  void,  pay- 
ments made  to  certain  creditors  in  full  of  their  daims  by  an  insolvent 
oorporati<m  are  void,  and  recoverable  by  its  trustee. 

5.  Corporations  ^=»54d — Uni^wfui.  Transfer  by  Insolvent  Oobpo&ation — 

Bona  Fide  Purchaser. 

A  creditor,  receiving  payment  in  full  from  an  insolvent  corporation, 
which  effected  an  unlawful  preference,  under  Stock  Corporation  Law  N. 
Y.  S  66>  is  not  given  the  status  of  a  purchaser  for  value  without  notice, 
within  the  exception  in  the  statute,  because  of  the  surrender  of  a  guar- 
anty of  his  debt  by  a  third  person,  especially  where  the  guarantor  was 
president  of  the-  corporation  and  made  the  payment  in  its  behalf. 

6.  Guaranty  ^=»59— Discharge  of  Guarantor— Payment  by  Prinoipal 

To  discharge  a  guarantor,  payment  by  the  principal  must  be  a  legal  and 
valid  one. 

At  Law.  This  is  an  action  brought  by  George  K.  Smith,  as  trustee  in 
bankruptcy  of  tlie  Ruddy  &  Saunders  Construction  Company,  a  bank- 
rupt, against  Thomas  F.  Powers,  to  recover  of  him  the  sum  of  $18,824.- 
15,  besides  interest,  paid  by  said  Construction  Company  to  said  Powers, 
or  to  his  duly  authorized  agent,  in  payment  of  certain  notes  of  said 
company  given  to  or  held  by  said  Powers  and  amounting  to  $13,824.- 
15,  and  in  payment  for  certain  legal  services  rendered  by  said  Powers 
to  said  company,  amounting  to  the  sum  of  $5,000,  and  which  payments, 
it  is  claimed,  were  made  within  four  months  of  the  filing  of  the  pe- 
tition and  adjudication  in  bankruptcy  and  under  circumstances  which, 

^=s>FoT  other  cases  see  same  topic  &  KET-NUMBER  In  all  Kejr-Numbered  Digests  A  Indexee 
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and  with  such  knowledge  on  the  part  of  said  Powers,  as  entitles  the 
plaintiff  to  recover  such  sums  so  paid,  with  interest  Decree  for 
plaintiff. 

Danforth  E.  Ainsworth,  John  N.  Carlisle,  and  C.  B.  Sullivan,  all  of 
Albany,  N.  Y.,  and  D.  G.  Atkins,  of  Kingston,  N.  Y.,  for  plaintiff. 

Edward  Murphy  and  John  T.  Norton,  both  of  Trov.  N.  Y..  for  de- 
fendant. 

RAY,  District  Judge.  This  action  was  tried  before  this  court  with 
a  jury,  and  the  jury,  in  answer  to  written  questions  submitted  to  it, 
found  that  at  the  time  the  Ruddy  &  Saunders  Construction  Company 
paid  by  its  check  to  Thomas  F.  Powers  the  several  sums  of  money 
sho^vn  by  the  evidence  to  have  been  paid  in  February  and  March, 
1916,  aggregating  in  amount  the  sum  of  $18,824.15,  said  Ruddy  & 
Saimders  Construction  Company  was  insolvent,  or  that  its  insolvency 
was  imminent,  within  the  meaning  of  the  state  statute.  The  court 
had  found  and  held  as  matter  of  law  under  the  proof  that  when  such 
payments  were  made  the  said  company  was  insolvent  within  the  mean- 
ing of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544 
[Comp.  St.  §§  9585-9656]).  This  court  now  finds  the  above-stated 
facts  in  accordance  with  the  finding  of  the  jury  and  its  own  holding 
on  such  trial. 

The  court  submitted  the  following  question  to  the  jury,  and  it 
disagreed,  so  that  no  answer  was  obtained,  viz. : 

"Were  the  payments  made  by  the  Ruddy  &  Saunders  Construction  Company 
to  Thomas  F.  Powers  In  February  and  Mardi,  1916,  and  made  by  checks 
of  the  said  company,  signed  by  the  De  Lees,  or  by  Do  IJee  and  Saunders,  and 
which  were  made  on  notes  aggregating  about  $13,824.15,  made  by  the  officer 
of  the  company  making  the  payment,  with  the  Intent  on  his  part  of  giving  a 
preference  to  said  Thomas  F.  Powers ;  that  Is,  with  the  Intent  of  enabling  the 
said  Powers  to  obtain  and  retain  a  greater  percentage  of  his  said  claim  on 
the  notes  against  the  company  than  other  creditors  of  the  said  company  of 
the  same  dass  would  retoeive?" 

The  following  question  was  submitted  to  the  jury,  and  it  agreed 
on  and  reported  an  affirmative  answer  thereto,  viz. : 

''Were  the  payments  made  by  the  Ruddy  Sc  Saunders  Construction  Com- 
pany to  Thomas  F.  Powers  in  February  and  March,  1916,  and  which  were 
made  by  the  check  or  checks  of  said  company,  signed  by  the  De  Lees,  or  one 
of  them,  and  given  in  payment  of  the  bill  of  Powers  for  legal  services, 
amounting  to  $5,000,  made  by  the  officer  of  the  company  with  the  Intent  on 
his  part  of  giving  a  preference  to •  said . Thomas  F.  Powers;  that  Is,  with 
the  Intent  of  enabling  said  Powerri  to  obtain  and  retain  a  greater  percent- 
age of  his  said  claim  of  $5,000  for  legal  services  than  other  creditors  of  said 
company  of  the  same  class  would  receive?" 

It  is  seen  that  the  jury  drew  a  distinction  between  the  payments 
made  on  notes  and  those  made  on  account  of  legal  semces,  and  were 
disagreed  as  to  the  first  and  agreed  as  to  the  latter.  The  notes  referred 
to  were  given  as  follows  for  the  following  amounts,  viz. : 

June  1,  1915,  note $8,610.00 

January  5,  1916,  note 2,000.00 

January  19,  1916,  note 1,961.00 

January  26,  1916,  note t . . .     800.00 


Digitized  by  LjOOQIC 


584  255  FEDERAL  BEPOBTEB 

The  payments  on  said  notes  were  made  as  follows:  February  8, 
1916,  $1,001.70,  and  February  29,  1916,  $12,822.45. 

The  legal  services  were  rendered  at  various  times  after  the  organ- 
ization of  the  company,  but  the  payments  were  made  as  follows,  viz. : 
March  1,  1916,  $4,000;  and  March  2,  1916,  $1,000.  It  is  seen  there 
could  not,  probably,  have  been  much  change  in  actual  conditions  be- 
tween February  29,  1916,  when  the  last  payment  on  notes  was  made, 
and  March  1,  1916,  when  the  large  payment  on  legal  services  was 
made ;  but,  of  course,  much  information  might  have  been  obtained  in 
one  day,  or  two  days,  or  even  in  a  few  hours.  In  fact,  there  was  no 
substantial  change  in  conditions  between  the  29th  day  of  February, 
1916,  and  the  2d  day  of  March,  1916.  Powers  knew  March  1  that 
he  had  received  from  the  now  bankrupt  $12,822.45  on  the  29th  of 
February,  and  knew  of  the  other  payments  which  preceded  the  final 
one  of  March  2,  1916. 

The  following  question  was  also  submitted  to  the  jury  for  answer, 
viz.: 

''At  the  time  of  the  several  payments  of  money  by  the  Ruddy  &  Saunders 
Construction  Company  to  Thomas  F.  Powers,  the  defendant  here,  In  February 
and  March,  1916,  amounting  to  $18,824.15,  did  said  Powers  have  reasonable 
cause  to  beUeve  that  such  payments  (that  is,  the  payment  of  such  sums  of 
money  made  by  check)  and  the  retention  of  same  by  Powers  would  effect  a 
preference;*  that  is,  enable  said  Powers  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  the  creditors  of  said  company  of  the  same  class, 
first,  when  checks  were  given  in  payment  of  notes;  and,  second,  when 
checks  were  given  In  payment  for  legal  services?" 

Asi  to  whether  or  not  Powers  had  such  reasonable  cause  to  believe, 
when  checks  were  given  in  payment  of  notes,  the  jury  was  unable  to 
agree,  but  the  jury  found  that  he  did  have  such  reasonable  cause  to 
believe  when  the  checks  were  given  in  payment  for  legal  services.  Here, 
again,  we  have  the  same  distinction  drawn  by  the  jury  between  the 
payments  on  the  notes  and  pa3rments  for  legal  services. 

Another  question  was  and  is  involved  in  the  case.  It  was  and  is 
claimed  by  the  defendant,  Powers,  that  when  he  made  the  first  loan 
to  the  company  he  declined  to  make  it  without  some  sort  of  security 
for  it  and  other  contemplated  loans,  and  that  one  Patrick  E.  De  Lee, 
who  was  and  is  financially  responsible,  and  who  was  interested  in  the 
company  in  a  way,  agreed  to  give  and  did  give  to  him  his  written 
personal  guaranty  of  payment  of  such  first  loan,  and  of  such  loans  as 
he  should  make  the  company  thereafter,  and  that,  when  payment  of 
the  notes  was  made  and  completed,  he,  shortly  thereafter,  surren- 
dered and  canceled  such  guaranty.  This  was  and  is  denied  by  the 
plaintiff,  and  hence  the  following  question  was  submitted  to  the  jury, 
but  it  was  unable  to  agree  thereon,  viz. : 

"Did  Patrick  E}.  De  Lee^  at  the  time  he  borrowed  the  first  money  in  ques- 
tion here,  $4,000,  July  ai,  1914,  execute  and  deliver  to  Thomas  F.  Powers,  the 
defendant,  his  written  guaranty  that  he  would  personaUy  pay  and  be  re- 
sponsible for  all  sums  of  money  the  said  Thomas  F.  Powers  then  loaned  and 
thereafter  might  or  should  loan  to  the  said  Ruddy  &  Saunders  Construction 
Company,  now  bankrupt,  and  did  said  Powers  thereafter,  and  after  payment  to 
him  of  the  several  notes  held  by  him  executed  by  said  company,  in  consider- 
ation and  because  of  such  payments,  surrender  such  written  guaranty  to  said 
Patrick  E.  De  Lee?" 
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On  this  question  of  fact  presented  by  this  question  I  think  tfie  proof 
is  with  the  defendant,  and  I  find  such  written  guaranty  was  given  and 
surrendered  at  the  time  stated.  The  legal  effect,  if  any,  will  be  con- 
sidered later. 

The  Ruddy  &  Saunders  Construction  Company,  now  the  bankrupt, 
was  organized  about  October  20,  1910,  and  existed  under  and  pur- 
suant to  the  laws  of  the  state  of  New  York,  and  had  its  principal 
place  of  business  at  Troy,  Rensselaer  county,  N.  Y.,  but  carried  on 
and  did  business  in  other  places,  in  the  construction  and  repair  of  state 
roads  mainly,  if  not  wholly,  and  it  purchased  machinery,  tools,  and 
implements  for  carrying  on  such  work.  Mr.  Powers,  the  defendant, 
was  and  is  an  attorney  at  law,  residing  at  Troy  aforesaid,  and  he 
acted  as  attorney  for  die  said  omipany  in  fegard  to  its  organization 
and  its  suits,  but  claims  he  had  nothing  to  do  with  the  control  or  man- 
agement of  its  financial  afiFairs,  and  was  not  acquainted  with  its  finan* 
cial  management  or  condition,  and  had  little,  if  any,  substantial  in- 
formation or  knowledge  regarding  same.  He  insists  that  he  did  not 
laiow  of  its  financial  condition,  or  that  it  was  seriously  involved  finan- 
cially, before  or  at  the  time  he  received  the  payments  above  stated 
and  referred  to,  and  claims  he  had  no  reasonable  cause  to  believe 
it  was  insolvent,  or  that  the  receipt  and  retention  of  such  payments 
by  him,  or  any  of  them,  would  result  in  his  receiving  a  greater  per- 
centage of  his  debt  or  debts  and  claim  or  claims  than  other  creditors 
of  the  said  company  of  the  same  class  would  receive.  The  defendant 
claims  he  was  sick  when  the  payments,  or  the  main  ones,  were  made, 
and  that  he  had  not  had  occasion  to  inquire  into  the  financial  affairs 
or  condition  of  the  company,  and  that  nothing  had  occurred  to  put 
him  on  inquiry. 

The  plaintiff,  on  the  other  hand,  insists  that  the  evidence  discloses 
such  a  state  of  facts  as  must  have  brought  home  to  his  knowledge  the 
financial  condition  of  this  company,  or,  at  least,  must  have  put  him, 
as  a  reasonable  man,  of  not  only  ordinary  intelligence,  but  of  much 
more  than  ordinary  intelligence,  and  one  of  legal  learning,  on  inquiry, 
and  that  he  was  and  is  chargeable  with  the  information  he  actually 
had,  and  such  as  he  might  and  would  have  obtained,  had  he  made  in- 
quiry. The  plaintiff  claims  that  Mr.  Powers  had  to  do  with  and  took 
an  active  part  in  the  organization  of  this  company,  and  knew  its  only 
capital  was  limited  to  $10,000;  that  at  the  dates  mentioned  he  was 
called  upon  by  it  to  loan  it  money  to  carry  on  its  business,  and  that 
such  requests  for  loans  were  frequent  between  June  1,  1915,  and  Jan- 
uary 26,  1916,  three  of  them  being  in  January,  1916,  and  amount- 
ing to  $4,761,  and  when  that  made  June  1,  1915,  of  $8,610  had  not  been 
paid ;  that  Mr.  Powers  also  knew  the  fact  that  the  company  had  no 
credit  with  the  banks,  and  had  been  denied  lo^^s  by  the  banks  in 
Troy  and  Albany ;  that  Mr.  Powers  knew  that  one  or  more  of  these 
loans  made  by  him  was  sought  and  made  to  enable  the  company  to 
meet  its  pay  roll ;  that  in  at  least  one  instance  the  company  was  sued, 
and  Mr.  Powers  had  to  do  with  the  settlement  of  the  suit;  that  the 
defendant,  Mr.  Powers,  had  such  knowledge  of  the  financial  c(Midition 
of  the  company  that  he  refused  to  make  to  it  the  loans  of  money  re- 
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quested  without  the  personal  obligation  and  security  of  the  father  of 
some  of  those  composing  the  company  and  with  whom  he  was  on  terms 
of  friendly  intimacy;  that  in  the  winter  and  spring  of  1916  Mr.  Pow- 
ers several  times  requested,  and  even  demanded,  payment  of  the 
moneys  due  him;  that  his  account  for  legal  services  alone  had  then 
run  up  to  some  $5,000;  that  Mr.  Powers  knew,  when  he  was  demand- 
ing payment,  that  the  company  had  not  theretofore  been  able  to  pay 
either  the  notes  or  account  for  services,  and. that  the  payment  of  such 
large  sums  of  money  in  such  quick  succession  must  put  a  heavy  finan- 
cial burden  and  draiii  on  the  corporation,  and  that  his  insistence  show- 
ed a  distrust  of  and  lack  of  confidence  in  its  financial  abiHty,  soundness, 
and  responsibility ;  that  a  little  inquiry  would  have  disclosed  the  en- 
tire situation,  and  would  have  shown  what  was  the  fact,  Aat  to  make 
these  payments  and  others  which  were  made  the  company  was  selling 
substantially  all  of  its  disposable  property,  machinery,  tools,  claims, 
and  accounts,  including  the  money  which  had  been  reserved  by  the 
state  as  security  for  the  soundness  of  work  done  for  it,  and  was  in 
fact  disabling  itself  from  doing  further  business,  and  that  in  this  way 
it  had  reduced  its  only  remaining  assets  to  about  $5,000,  and  left  over 
$30,000  of  its  indebtedness  unpaid  and  unprovided  for. 

The  evidence  shows,  and  I  must  find,  that  this  company  did  dispose 
of  its  property  as  stated,  and  did  pay  certain  of  its  creditors,  not  in- 
cluding Mr.  Powers,  to  the  amount  of  over  $20,000,  to  the  exclusion 
of  others,  and  that  at  the  time  of  its  bankruptcy  its  only  property  re- 
maining did  not  exceed  $5,000  in  value,  and  that  its  then  remaining  un- 
paid and  unsecured  indebtedness  was  in  excess  of  $30,000.  That  the 
corporation  was  insolvent,  and  knew  it  was  insolvent,  within  the  mean- 
ing and  intent  of  section  66  of  the  Stock  Corporation  Law  of  the 
state  of  New  York  (Consol.  Laws,  c.  59),  and  within  the  meaning  and 
intent  of  the  national  bankruptcy  Act,  is  fully  estaWished  by  the  evi- 
dence and  beyond  controversy.  It  is  also  fully  shown  that  the  ofB- 
cers  of  this  company  intended,  when  the  payments  to  Mr.  Powers  and 
others  were  made,  and  when  it  so  disposed  of  its  property  and  turned 
the  same  into  money,  to  pay  certain  of  its  creditors  in  full  to  the  ex- 
clusion of  other  of  its  creditors  of  the  same  class.  This  intent  was 
carried  out.  The  officers  are  presumed  to  have  intended  the  natural 
and  well-known  consequences  of  their  own  acts,  knowingly  done. 

[  1  ]  Reasonable  cause  to  believe  is  not  a  mere  suspicion  or  surmise, 
but  knowledge  at  the  time  of  facts  of  a  nature  or  character  calcu- 
lated to  induce  a  belief  in  the  mind  of  an  ordinarily  intelligent  and 
prudent  man  that  the  pa)rments  made  would  work  and  effect  a  pref- 
erence ;  that  is,  facts  calculated  to  induce  a  belief  that  the  person  or 
corporation  making  them  was  insolvent  within  the  meaning  of  the 
law,  owing  debts  he  or  it  was  unable  to  pay  in  full,  and  that  he,  the 
person  securing  the  payments  or  payment  made,  was  getting  his  pay 
in  full  (in  this  case)  when  others  of  the  same  class  would  only  re- 
ceive a  part  of  their  just  claims.  A  person  has  reasonable  cause  to 
believe  when  such  a  state  of  facts  is  brought  to  his  notice  and  atten- 
tion respecting  the  affairs  and  pecuniary  condition  of  his  debtor  as 
would  lead  a  prudent  business  man  of  intelligence  to  the  contusion 
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that  the  debtor  was  then  insolvent,  and  that  the  payment  then  made 
to  him  (such  creditor)  would,  if  retained,  operate  to  give  him  a  greater 
percentage  of  his  debt  than  other  creditors  of  the  same  class  would 
receive. 

[2]  If  a  person  or  a  corporation  is  actually  insolvent  (within  the 
meaning  of  the  law)  when  a  payment  or  payments  are  made  to  one 
or  more  creditors  to  the  exclusion  of  others,  and  the  means  of  knowl- 
edge of  such  insolvency  are  at  hand  and  ascertainable  on  reasonable 
inquiry,  and  such  facts  and  circumstances  were  known  to  the  cred- 
itor receiving  the  payment  as  clearly  ought  to  have  put  a  prudent 
business  man  of  intelligence  on  inquiry,  he  is  charged  with  reason- 
able cause  to  beheve  if  it  also  appears  that  he  might,  by  reasonable 
activity  and  inquiry  in  informing  himself;  have  ascertained  the  fact 
that  the  receipt  and  retention  of  such  payment  would  operate  to  give 
him  a  greater  percentage  of  his  claim  than  other  creditors  of  such 
debtor  of  the  same  class  would  receive.  There  must  be  either  actual 
knowledge,  or  knowledge  of  such  facts  and  circumstances  as  would 
put  a  reasonable  man  of  ordinary  intelligence  on  inquiry  under  cir- 
cumstances where,  if  he  did  inquire,  he  might  and  probably  would 
obtain  the  necessary  knowledge.  The  above  statenients  as  to  the  law 
are  sustained  by  the  following  cases,  and  others:  Grant  v.  National 
Bank,  97  U.  S.  81,  24  L.  Ed.  971  (under  act  of  1867) ;  Nichols  et  al.  v. 
Farmers',  etc.,  225  Fed.  689,  140  C.  C.  A.  563 ;  Brookheim  v.  Green- 
baum  (D.  C.)  225  Fed.  635,  affirmed  225  Fed.  763,  141  C.  C.  A.  89  (C. 
C.  A.  2d  Circuit);  Rosenman  v.  Coppard,  228  Fed.  114,  142  C.  C.  A. 
520  (C.  C.  A.  5th  Circuit,  citing  Grant  v.  National  Bank,  supra); 
Aronin  v.  Security  Bank  of  N.  Y.,  228  Fed.  888,  143  C,  C.  A.  286; 
In  re  States  Printing  Co.,  238  Fed.  775,  151  C.  C.  A.  625;  In  re 
Gaylord  (D.  C.)  225  Fed.  234. 

We  are  led  to  inquire,  therefore,  in  determining  whether  or  not 
Mr.  Powers  had  reasonable  cause  to  believe  that  the  corporation  was 
insolvent,  and  that  the  receipt  by  him  of  the  moneys  paid  on  the  notes 
and  account  for  services  and  the  retention  thereof  would  operate  to 
give  him  a  greater  percentage  of  his  claim  or  claims  than  other  cred- 
itors of  the  company  of  the  same  class  would  receive,  just  what  knowl- 
edge the  evidence  shows  he  did  have  and  what  the  circumstances  and 
surroundings  known  to  him  were.  He  drew  the  incorporation  pa- 
pers of  the  Ruddy  &  Saunders  Construction  Company,  and  knew  the 
amount  of  its  capital  stock  paid  in,  and  that  it  was  $10,000  only.  He 
knew  the  business  in  which  the  company  was  engaged,  and  that  the 
purchase  of  machinery,  tools,  etc.,  was  necessary  to  carry  on  that 
business.  He  was  friendly  with  the  De  Lees,  who  were  interested 
therein,  and  had  done  business  for  at  least  one  of  them,  the  father. 
He  knew  that  the  company  had  trouble  at  the  bank  where  it  was 
doing  or  had  done  business,  and  could  not  obtain  credit  there,  as  it 
desired  at  least,  and  that  it  came  to  him  for  loans  of  money  aggregat- 
ing at  least  $13,000,  and  which  loans  were  made  at  different  times  and 
in  various  sums,  and  that  they  were  not  paid  when  due,  and  that 
some  of  the  later  loans  were  made  after  a  demand  for  payment  of 
prior  loans,  which  request  for  payment  had  not  been,  comi^ied  with. 
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He  knew  there  were  eight  or  ten  banks  in  the  city  of  Troy  alone. 
The  defendant  says  the  first  loan  he  made  to  this  construction  com- 
pany was  July  31,  1914,  for  $4,000,  and  says  of  his  talk  with  De  Lee 
when  the  loan  was  made : 

**I  think  he  said  something  about  having  some  trouble  with  the  bank;  that 
is  the  reason  he  wanted  to  borrow  it  ♦  ♦  ♦  I  havai't  any  distinct  recol- 
lection. He  had  asked  for  some  loans,  I  think  it  was,  and  they  had  refused  to 
loan  him  to  the  extent  he  wanted." 

This  was,  of  course,  notice  that  this  company  could  not  get  a  loan 
of  $4,000  at  the  bank  where  it  had  done  business.  Mr.  Powers  made 
no  inquiry  at  this  time  into  the  financial  condition  or  situation  of  the 
company,  but  did  exact  a  paper  from  the  father  pledging  his  individ- 
ual credit  for  not  only  that  loan,  but  any  subsequent  loans  he  might 
make  the  company,  and  says  that  De  Lee,  the  father,  stated  that — 

tHe  had  some  trouble  with  the  bank,  and  lie  said  he  had  to  raise  money 
to  carry  on  his  business,  and  they  got  money  from  time  to  time  frtmi  the 
state,  and  he  would  pay  off  this  indebtedness  Just  as  he  had  been  In  the  babit 
of  paying  them  6ff  at  the  bank.'* 

For  that  loan,  made  July  31,  1914,  Mr.  Powers  took  the  note  of 
the  company,  also  the  separate  guaranty  signed  by  the  father.  Mr. 
Powers  says  he  supposed  the  company  was  getting  estimates  from  the 
state  from  time  to  time.  May  12,  1915,  Mr.  Powers  loaned  this  com- 
pany $2,500  more,  and  June  12,  1915,  $3,000  more,  making  a  total  of 
$8,500.  Mr.  Powers  says  that,  instead  of  paying  him  as  the  company 
received  estimates  from  the  state,  it  borrowed  this  additional  money, 
and  that  when  he  made  the  loans  he  made  no  inquiry  as  to  the  assets 
or  affairs  of  the  company.  Mr.  Powers  further  says  that  in  January, 
1916,  he  asked  Mr.  P.  E.  De  Lee  for  payment,  and  that  at  that  time 
the  company  was  owing  him  the  $8,610  note  and  nearly  $5,000  for 
services ;  the  last  charge  for  services  to  make  up  the  $5,000  having 
been  made  January  13,  1916.  Mr.  Powers  says  De  Lee  said  they 
would  pay  him  soon,  but  that  he  made  no  further  inquiries.  A  few 
days  later  the  company  borrowed  $2,000  more,  and  he  made  no  in- 
quiries. Within  four  days  thereafter  Mr.  Powers  loaned  the  company 
$1,000  more,  and  he  made  no  inquiries.  Then  January  24,  1916,  he 
loaned  the  company  $800  more,  the  prior  loans  not  having  been  paid, 
and  he  made  no  inquiries.  Then  February  1,  1916,  Mr.  Powers  loan- 
ed the  company  $1,000  more,  and  made  no  inquiries.  Mr.  Powers 
says  on  one  of  these  occasions  De  Lee  said  he  wanted  the  money  for 
pay  rolls  for  the  m*en,  but  he  did  not  ask  what  he  wanted  it  for  on 
other  occasions.  The  payments  on  notes  between  February  8,  1916, 
and  February  29,  1916,  aggregated  $13,824.15,  and  those  on  legal  serv- 
ices were  made  March  1,  1916,  $4,000,  and  March  2,  1916,  $1,000. 
Mr.  Powers  says  he  was  confined  to  his  room  when  the  payments  were 
made  as  does  his  stenographer,  and  that  she  indorsed  the  checks  and 
deposited  them  to  the  credit  of  Mr.  Powers.  Mr.  Powers  says  he 
was  informed  of  the  payments  the  same  day  when  made,  or  the  next 
day,  and  hence  he  had  no  talk  or  communication  with  the  one  making 
the  payments. 
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There  is  nothing  to  cwitradict  this  testimony,  and  hence  there  is  no 
evidence  of  knowledge  gained  by  Mr.  Powers  at  the  time  the  pay- 
ments were  made.  On  this  branch  of  the  case  his  knowledge  must 
be  found  from  what  had  transpired  before  that  time.  In  addition  to 
what  has  been  stated,  it  appears  that  Mr.  Powers,  during  all  this  time 
from  the  organization  of-  the  company,  had  been  its  attorney  in  all 
its  litigated  suits,  and  had  paid  and  settled  one  suit  on  a  claim  on  a 
money  demand  against  it  It  is  insisted  by  the  plaintiff  that  these 
friendly  relations  between  the  parties,' coupled  with  the  relation  of  at- 
torney and  client,  the  loans  of  money  as  stated  under  the  circtunstances 
stated  and  for  the  purpose  named,  so  far  as  appears,  and  the  fact 
that  this  indebtedness  had  increased  or  run  up  to  $18,000  without  pay- 
ment of  any  part,  and  the  further  fact  that  the  company  had  been 
sued  on  at  least  one  money  demand,  show  that  Mr.  Powers,  as  an 
intelligent  man  and  attorney,  was  put  on  inquiry — ^was  put  in  pos- 
session of  knowledge  of  facts  and  circumstances  which  called  upon 
him  to  make  inquiry  and  which  indicated  financial  embarrassments. 

It  seems  improbable  and  almost  incredible  that  Mr.  Powers,  con- 
sidering the  friendly  relations,  the  close  relations  of  attorney  and 
client,  and  frequent  requests  for  loans  without  any  pajrment,  would 
make  these  large  and  frequent  loans  of  money,  and  not  inquire  or  be 
consulted  about  or  in  reference  to  the  business  or  financial  condition 
of  the  company.  With  such  relations  existing,  it  would  seem  not 
only  natural,  but  probable,  that  the  officers  of  the  construction  com- 
pany would  consult  as,  to  its  financial  and  business  relations  and  con- 
ditions with  Mr.  Powers,  its  general  attorney  in  all  litigated  suits,  and 
who  was  intimate  and  friendly  with  some  of  the  members  of  the 
company.  On  the  other  hand,  it  may  be  argued  that  under  such  cir- 
cumstances the  officers  of  the  company  would  be  desirpus  to  conceal 
the  actual  conditions  from  Mr.  Powers,  and  would  do  that,  and  that 
Mr.  Powers,  relying  on  the  written  guaranty  of  P.  E.  De  Lee,  would 
feel  perfectly  safe,  and  not  deem  himself  called  upon  to  make  any  in- 
quiries whatever,  or  under  any  necessity  for  doing  so. 

[3]  Wo  come  to  another  question  in  this  case,  and  one  which  to 
me  seems  decisive  under  the  proven  facts,  and  which  stand  substan- 
tially uncontradicted. 

The  indebtedness  of  the  Ruddy  &  Saunders  Construction  Company 
was  in  excess  of  $70,000  at  the  time  these  notes  and  the  account  for 
legal  services  due  to  Mr.  Powers  were  paid.  Its  total  assets  of  every 
name  and  nature,  kind,  and  description  did  not  exceed  $40,000  or 
$45,000  in  value.  The  company  was  insolvent  in  fact;  that  is,  its 
property  and  assets  of  all  kinds  was  insufficient  by  more  than  $25,000 
at  any  fair  valuation  to  pay  its  indebtedness,  and  it  had  been  doing 
business  at  a  loss.  It  was  owing  thousands  of  dollars  on  notes  and 
other  demands  past  due,  which  it  was  unable  to  pay.  Some,  if  not 
all,  of  the  notes  due  Powers  were  past  due,  and  demand  of  payment 
had  been  made,  and  payment  had  not  been  made,  although  promised. 
To  do  and  continue  business  it  was  necessary  for  this  company  to 
have  machinery  and  tools — we  may  say,  suitable  equipment.  The 
company,  by  its  officers,  knew  all  these  facts.    With  this  condition  of 
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affairs  existing,  and  to  meet  or  pay  such  of  its  obligations  as  it  desired 
to  pay,  when  paying  some  of  its  creditors  to  the  necessary  and  in- 
evitable exclusion  of  others  of  its  creditors,  this  corporation,  the  now 
bankrupt,  collected  in  everything  due  it,  sold  some  of  the  demands  due 
it  at  a  considerable  discount,  sold  moneys  due  it  from  the  state,  but 
withheld  as  security  for  the  soundness  of  work  done  under  its  con- 
tracts, and  also  sold  and  disposed  of  substantially  all  its  other  personal 
property,  including  machinery,  tools,  etc,  (it  had  no  real  estate),  and  in 
so  doing  disabled  itself  from  carrying  on  its-  business  or  performing 
its  contracts.  It  retained  some  tools,  etc.,  worth  perhaps  $3,000  to 
$5,000,  and  allowed  some  of  its  emplojres.  in  one  of  the  down  river 
counties  to  continue  work  for  a  time,  but  never  paid  them.  #  With 
the  proceeds  of  these  collections  and  sales  the  company  paid  Mr.  Pow- 
ers some  $18,000,  to  other  creditors,  largely  friends,  about  $20,000, 
and  left  creditors,  including  about  $3,000  of  labor  claims,  entirely 
unpaid  and  unprovided  for.  All  this,  this  company,  through  its  of- 
ficers and  managers,  well  knew.  There  was  some  attempt  to  claim 
that  it  hoped,  and  even  expected,  to  continue  its  business,  and  that  it 
expected  to  perform  certain  outstanding  contracts  from  which  it  would 
derive  profits  and  be  able  to  pay  its  remaining  creditors.  The  evi- 
dence shows  beyond  question  that  the  officers  and  managers  of  the 
company  had  no  such  real  hope  and  no  such  expectation  or  purpose, 
but  intended  to  go  out  of  business  as  it  did.  I  must  and  do  find  that 
in  so  converting  its  property  into  money  and  disposing  of  it,  and  when 
it  did  so,  it  acted,  as  did  its  officers  and  managers,  with  the  purpose 
and  intent  of  giving  a  preference  to  the  particular  creditors  so  paid 
and  to  the  exclusion  of  those  not  paid.  This  was  the  direct  and  in- 
evitable and  well-known  effect  and  consequence  of  what  the  company 
and  its  officers  and  managers  did. 

Section  67e  of  the  Bankruptcy  Act  of  1898,  as  amended  (Comp.  St. 
§  9651),  provides  as  follows : 

"That  all  conveyances,  transfers,  assignments,  or  Incumbrances  of  Ws 
property  or  any  part  thereof,  made  or  given  .by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act  subsequent  to  the  passage  of  this  act  and 
within  four  months  prior  to  the  filing  of  the  petition,  with  the  Intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  .or  any  of  them, 
shall  be  null  and  void  as  against  the  creditors  of  su(Ai  debtor,  except  as  to 
purchasers  in  good  faith  and  for  a  present  fair  consideration ;  and  aU  prop- 
erty of  the  debtor  conveyed,  transferred,  assigned,  or  incumbered  as  aforesaid 
shaU,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execntion 
and  liability  for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part  of 
the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said  trustee,  whose 
duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings  or  other 
wise  for  the  benefit  of  the  creditors.  And  all  conveyances,  transfers,  or 
incumbrances  of  his  property  made  by  a  debtor  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  against  him,  and  while  Insolvent, 
which  are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
laws  of  the  state,  territory,  or  district  in  which  such  property  Is  situate,  shall 
be  deemed  null  and  vc^d  under  this  act  against  the  creditors  of  su<±  debtor 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the 
bankrupt.  For  the  purpose  of  such  recovery  any  court  of  t^nkruptcy  as  here- 
inbefore defined,  and  any  state  court  which  would  have  had  Jurisdiction  If 
bankruptcy  had  not  intervened*  shaU  have  concurrent  Jurisdiction*" 
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[4]  It  IS  claimed  by  this  plaintiff  that  these  transfers  of  its  property 
made  by  the  company  with  the  intent  stated  were  and  are  void  under 
the  provisions  of  section  66  of  the  Stock  Corporation  Law  of.  the 
state  of  New  York,  and  that  the  plaintiff  may  recover  same  under  the 
provisions  of  section  67e  of  the  Bankruptcy  Act,  above  quoted,  ex- 
pressly that  part  wherein  it  is  provided  as  follows : 

"And  aU  conveyances,  transfers,  or  incumbrances  of  his  property  made  at 
any  time  within  four  months  prior  to  the  fiUng  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  agaiost  the  creditors 
of  such  debtor  by  the  laws  of  the  state,  territory  or  district  in  which  such 
property  is  situate,  shall  be  deemed  null  and  void  under  this  act  against  the 
creditors  of  such  debtor  If  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  (trustee)  and  be  by  him  reclaimed  and  recovered^  for 
the  benefit  of  the  creditors  of  the  bankrupt"  ^ 

If  these  transfers  of  money  to  these  creditors,  or  those  made  to  the 
defendant  Thomas  P.  Powers  by  this  company  in  pa3anent  of  notes 
and  the  account  for  legal  services,  were  and  are  void  under  the  pro- 
visions of  section  66  of  the  Stock  Corporation  Law  of  the  state  of 
New  York  (Consolidated  Laws  of  N.  Y.  1909,  vol.-  5,  p.  5782),  then 
the  plaintiff,  as  trustee  in  bankruptcy  of  the  now  bankrupt  company, 
may  reclaum  and  recover  the  same  for  the  benefit  of  the  creditors 
of  such  bankrupt,  unless  the  surrender  by  Powers  of  the  written  guar- 
anty above  referred  to,  after  the  payment  of  such  notes  aftd  accounts, 
operates  to  d<if eat  such  right  of  recovery.  Section  66  of  the  Stock 
Corporation  Law,  so  far  as  necessary  to  recite  same  here,  reads  as 
follows : 

"No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  cor- 
poration [one  that  has  refused  to  pay  any  of  its  notes  or  other  obligations, 
when  due,  in  lawful  money]  by  It  or  any  oflQcer,  director  or  stockholder  thereof, 
nor  any  payment  made.  Judgment  suffered,  lien  created  or  security  given  by 
it  or  by  any  officer,  director  or  stockholder  when  the  corporation  is  insolvent 
or  its  insolvency  Is  imminent,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor  over  other  creditors  of  the  corporation,  shall  be  valid,  ex- 
cept that  laborers'  wages  for  services  shall  be  preferred  claims  and  be  en- 
titled to  nayment  before  any.  other  creditors  out  of  the  corporation  assets 
In  excess  of  valid  prior  liens  or  incumbrances.  ♦  ♦  •  Every  person  re- 
ceiving by  means  of  any  such  prohibited  act  or  deed  any  property  of  the  cor- 
poration shall  be  bound  to  account  therefor  to  its  creditors  or  stockholders  or 
other  trustees.  ♦  ♦  •  Every  transfer  or  assignment  or  other  act  done  in 
violation  of  the  foregoing  provisions  of  this  section  shall  be  void." 

Under  the  provisions  of  «ction  67e  of  the  Bankruptcy  Law  (30 
Stat.  564,  and  32  Stat.  800),  and  those  of  section  66  of  the  Stock  Cor- 
poration Law  of  the  state  of  New  York,  above  quoted,  it  is  immaterial 
what  the  intent  and  purpose  of  Mr.  Powers  was,  and  whether  or  not  he 
knew  of  the  insolvency  of  the  construction  company,  and  had  reason- 
able cause  to  believe  the  receipt  and  retention  by  him  of  the  payments 
made  would  operate  as  a  preference.  Grandison  v.  Robertson  et  al., 
231  Fed.  785,  790,  145  C.  C.  A.  605,  610  (C.  C.  A.  2d  Circuit).  The 
Circuit  Court  of  Appeals  said  and  held : 

"It  is  to  be  observed  that  under  the  Bankruptcy  Act  a  preferential  payment, 
to  be  voidable,  must  have  been  received  by  one  who  had  'reasonable  cause  to 
believe'  that  it  would  effect  a  preference;  while  under  the  New  York  Stock 
(Corporation  Law  the  Invalidity  of  the  payment  is  not  made  to  depend  upon  the 
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knowledge  of  the  o^e  receiving  the  payment  that  it  ia  a  preferential  payment, 
or  upon  his  having  reasonable  cause  to  believe  that  it  is  a  preferential  pay- 
ment. It  depends  upon  whether  the  corporation  or  its  officers  in  making  the 
payment  did  so  with  the  intent  of  giving  a  preference  to  any  particular  credi- 
tor over  other  creditors.  Under  the  New  York  statute  the  invalidity  of  the 
pajrment  is  conditioned  on  two  facts:  (1)  The  corporation  must  have  been  at 
the  time  of  payment  insolvent,  or  its  insolvency  must  have  been  imminent. 
(2)  The  payment  must  have  been  made  (not  received)  with  the  intent  of  giv- 
ing a  preference  to  a  particular  creditor  ov^  other  creditors  of  the  corpora- 
tion." 

When  the  pa3rments  to  Powers  were  made,  the  Ruddy  &  Saunders 
Construction  Company  was  hopelessly  insolvent,  and  it  and  its  officers 
and  managers  well  kn£w  the  fact,  and  the  payments  were  made  to  Mr. 
Powers  with  the  intent  and  purpose  on  the  part  of  said  company  and 
its  officers  and  managers  making  the  payments  of  giving  a  preference 
to  that  particular  creditor  over  other  creditors  of  the  corporation.  It 
is  immaterial  on  this  branch  of  the  case  what  the  knowledge  or  intent 
of  Mr.  Powers  was. 

[5]  Did  the  surrender,  after  the  notes  were  paid,  to  Mr.  Patrick 
E.  Ete  Lee  of  his  written  guaranty,  held  by  Mr.  Powers,  operate  in 
any  way  to  defeat  recovery  by  this  plaintiff?  The  notes  were  not  in- 
dorsed by  Mr.  De  Lee,  or  by  any  one.  The  guaranty  was  a  separate 
written  instXnament,  and  read  as  follows : 

"For  value  received  I  guarantee  the  payment  to  Thomas  F.  Powers  of  an 
loans  now  or  hereafter  made  by  him  to  the  Buddy  &  Saunders  Oonstmctioii 
Company." 

It  was  signed  by  Patrick  E.  De  Lee. 

The  Stodc  Corporation  Law  referred  to  also  provides : 

"No  such  conveyance,  assignment  or  transfer  shall  be  void  in  the  hands  of 
a  purchaser  for  a  valuable  consideration  fvithout  notice." 

The  defendant,  Mr.  Powers,  cites  Perry  v.  Van  Norden,  192  N.  Y. 
189,  84  N.  E.  804,  as  authority  for  the  proposition  that,  having  sur- 
rendered this  written  guaranty  after  payment  of  the  notes,  he  has  lost 
his  security  in  consideration  of  other  property  transferred  to  him  by 
the  insolvent  corporation,  and  that  he  comes  within  the  status  or  po- 
sition of  "a  purchaser  for  a  valuable  consideration  without  notice." 

In  Perry  v.  Van  Norden,  supra,  the  trust  company,  defendant,  held 
three  notes  of  a  hat  company,  not  due,  all  indorsed  by  one  F.,  who  was 
and  continued  to  be  perfectly  responsible  financially.  The  hat  com- 
pany deposited  $1,000  cash  with  the  trust  company  and  borrowed 
$3,000  of  it  on  its  promissory  note,  secured  by  an  assignment  of  cer- 
tain of  its  assets  and  accounts.  With  the  $4,000  it  then  paid  and  took 
up  its  notes  first  mentioned  before  due,  and  by  such  act  released  the 
indorser  on  the  notes,  as  they  were  never  presented  for  payment 
or  protested.  By  and  because  of  this  transfer  of  such  assets  and  ac- 
counts the  hat  company  became  insolvent  and  was  thrown  into  bank- 
ruptcy, and  the  trustee  sued  the  trust  companv  to  recover  the  value 
of  such  accounts  and  assets  so  transferred.  The  Court  of  Appeak 
said: 
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''We  hare  doubts  whetiber  the  intent  of  the  hat  company  in  this  transaction 
was  to  prefer  the  appellant  [the  trust  company].  The  latter  was  not  alfected 
by  the  exchange  so  long  as  the  Indorser  was  responsible.  Hie  object  and 
result  of  what  was  done  was  doubtless  the  protection  aild  relief  of  the  in- 
dorser." 

The  court  also  held  that  the  trust  company— 

"did  not  at  the  times  mentioned  know  or  haye  cause  to  believe  that  said  com- 
pany [hat  company]  was  insolvent,  or  have  any  knowledge  or  notice  of  any 
intent  on  the  part  oC  said  company  or  its  officers  to  give  a  preference,  nor  did 
it  have  any  intent  to  acquire  a  preference." 

The  court  then  held  that  under  such  circumstances  the  trust  com- 
pany was  not  subject  to  the  provisions  of  the  statute  prohibiting  pref- 
erences, but  was  within,  the  protection  of  those  other  provisions  en- 
acted for  the  benefit  of  purchasers  for  a  valuable  consideration  and 
without  notice.  The  purpose  and  intent  of  the  hat  company  is  per- 
fectly plain.  It  was  desired  to  release  the  indorser,  and  this  was  ac- 
complished by  a  deposit  of  $1,000  and  the  substitution  and  discount 
with  the  trust  company  of  die  unindorsed  note  of  the  hat  company 
for  $3,000,  secured  by  the  assignment  of  the  accounts  and  assets  of 
the  hat  company  and  the  use  of  such  deposit  and  proceeds  of  such  new 
note  to  take  up  the  old  notes.  By  this  transaction  the  trust  company 
was  secured  and  the  indorser  released  at  the  expense  of  the  general 
creditors  of  the  hat  company.  The  liability  of  the  indorser  was  con- 
tingent only.  The  notes  had  not  become  fixed  liabilities  against  the 
indorser,  and  he  received  nothing.  As  the  old  notes  werd^  surrendered 
and  canceled  before  due,  they  could  not  be  presented  for  payment  and 
payment  demanded,  and  this  was  not  done,  and  there  was  no  protest, 
and  hence  the  trust  company  had  lost  all  claim  against  the  indorser, 
who  took  no  part  in  the  transaction.    The  court  further  said: 

''Before  this  action  was  commenced  all  of  said  notes  taken  up  as  aforesaid 
had  become  due,  and,  of  course,  they  were  not  by  the  appellant  [the  trust 
company]  presented  for  payment  or  protested,^  and  so  far  as  appears  the 
indorser  was  not  a  party  to  the  trtmaaction  whereby  they  were  taken  up  and 
protest  lost,  and  no  offer  has  been  made  to  restore  to  appellant  its  original 
rights  with  respect  to  said  notes." 

In  the  instant  case  there  was  no  indorsement  of  the  notes  and  no 
right  of  protest  lost.  Nor  has  there  been  any  loss  of  right  of  action 
on  the  part  of  this  defendant.  Powers,  against  De  Lee,  who  executed 
the  guaranty.  De  Lee  has  not  paid  anything,  or  lost  anything,  ot 
surrendered  any  right  he  had  against  any  one.  Certainly  Mr.  Powers 
gave  no  consideration  to  the  Ruddy  &  Saunders  Construction  Com- 
pany, except  as  he  surrendered  the  notes  when  paid;  but  this  does 
not  make  him  a  purchaser  for  a  valuable  consideration  without  no- 
tice. If  Powers  became,  or  came  into  the  position  of,  a  purchaser 
for  a  valuable  consideration  without  notice,  it  was  for  the  reason  he 
surrendered  his  notes  on  receipt  of  the  moneys  due  and  unpaid  thereon, 
and  also  surrendered  the  written  guaranty  of  Mr.  De  Lee,  and  by 
sucfk  surrender  lost  all  right  of  action  against  him.  In  other  words, 
was  there  a  good  and  sufficient,  or  an  adequate;  valuable  considera- 
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tion  given  by  Powers  for  such  transfer  of  the  money  of  the  corpora- 
tion to  him  ? 

[8]  As  a  general  rule  the  guarantor  is  discharged  by  the  payment 
and  satisfaction  of  the  debt  guaranteed.  But  to  discharge  the  g^uar- 
antor  the  payment  must  be  a  legal  and  a  valid  one.  "But  the  payment 
must  be  valid  and  bindinff  in  order  to  release  the  guarantor."  20  Cyc. 
1475.  In  Maxfield  v.  Jones,  76  Me.  135,  it  was  held  that  where  notes 
were  paidT)y  a  sale  of  property,  and  in  bankruptcy  proceedings  the  sale 
was  declared  void ;  the  consideration  for  the  surrender  of  the  notes 
had  failed.  If  the  payment  is  made  by  giving  a  forged  note  in  place 
of  the  original,  the  guarantor  is  not  released.  Bass  v.  Inhabitants  of 
Wellesley,  192  Mass.  526,  78  N.  E.  543;  Allen  v.  Sharpe,  37  Ind.  67, 
10  Am.  Rep.  80;  Kincaid  v.  Yates,  63  Mo.  45;  Bank  v.  Buchanan, 
87  Tenn.  32,  9  S.  W.  202,  1  L.  R.  A.  199,  10  Am.  St.  Rep.  617.  So, 
if  the  payment  is  made  with  the  obligation  of  one  under  such  a  disa- 
bility that  the  new  obligation  cannot  be  enforced,  the  guarantor  is 
not  released.  Godfrey  v.  Crisler,  121  Ind.  203,  22  N.  E.  999.  So  "the 
payment  of  the  debt  by  the  principal  to  discharge  a  debt  must  be  a 
valid  payment  in  order  to  release  the  guarantor."  Winsted  Bank 
V.  Webb,  39  N.  Y.  325,  100  Am.  Dec.  435.  See  4  N.  Y.  Annotated 
Digest,  185.  In  this  last  case  payment  was  made  of  six  valid  notes 
by  the  giving  of  six  notes  which  were  void  for  usury,  and  it  was  held 
that  the  indorsers  on  the  original  notes  were  not  discharged  by  such 
payment,  although  the  original  notes  were  surrendered  and  canceled- 
See,  also,  Lee  v.  Peckham,  17  Wis.  383. 

Clearly  the  payments  to  Mr.  Powers  were  not  valid  payments.  They 
were  made  by  the  construction  company  in  direct  violation  of  law,  of 
both  the  Stock  Corporation  Law  of  New  York,  supra,  and  of  the 
Bankruptcy  Act,  which  latter  declares,  as  stated  in  subdivision  "e"  of 
section  67,  that  transfers  of  property  made  or  given  by  a  person  ad- 
judged a  bankrupt  within  four  months  prior  to  the  filing  of  the  pe- 
tition, and  these  payments  or  transfers  were  so  made,  with  the  intent 
or  purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  the 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair 
consideration.  These  pa)mients  of  money  constituted  transfers  of 
property,  and  were  made  with  the  intent  specified,  and  there  was  no 
present  consideration. 

In  addition  to  the  Maine  case,  cited  above,  we  have  English  cases 
directly  in  point.  In  Petty  v.  Cooke,  L.  R.  6  Q.  B.  789,  the  defendant, 
on  the  face  of  the  note  was  a  maker,  but  in  fact  he  was  surety  only. 
The  note  was  paid  by  the  principal,  but  in  bankruptcy  proceedings  he 
was  compelled  to  surrender  sudh  payment.  It  was  hdd  the  surety 
was  not  discharged  and  was  liable  to  the  holder  of  the  note^  In  Frit- 
chard  V.  Hitchcock,  6  Man.  &  Granger  151,  46  Eng.  C.  L.  R.  149,  the 
defendant  in  a  separate  agreement  guaranteed  the  payment  of  two 
bills  of  exchange.  The  acceptor  thereof  paid  the  money  due  the  plain- 
tiff. Later  these  pajrments  were  set  aside  as  constituting  fraudulent 
preferences.    It  was  held  the  guarantor  was  not  dischaiged  by  such 
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payment,  and  that  plaintiff  could  recover  of  the  guarantor.     The 
court  said: 

"Of  the  fact  of  money  being  passed  as  a  payment  there  can  be  no  doubt; 
but  I  think  the  plaintiff  was  at  liberty  to  show  that  what  appeared  at  the 
time  to  be  a  good  and  satisfactory  payment  was  perfectly  illusory ;  that  the 
money  which  he  had  received  from  W.  Hitchcock  could  not  be. appropriated 
by  him  to  his  own  use,  but  that  it  belonged  to  the  assignees."  ^ 

Steams  on  Suretyship  (2d  Ed.)  136,  after  stating  the  general  rule 
that  payment  discharges  the  surety,  says: 

"While  thia  proposition  is  self-evident,  yet  it  must  be  observed  that,  in 
contemplation  of  law,  nothing  amounts  to  payment  or  satlsfactiiMi  which  has 
no  value,  and  if  that  which  is  taken  in  payment  is  not  that  wtdch  it  purports 
to  be,  or  the  use  or  retention  of  it  is  prohibited  by  law,  or  for  any  reason  be- 
comes a  nullity,  then  the  so-called  payment  or  substitution  is  not  a  satisfaction 
of  the  original  contract,  and  in  the  absence  of  actual  or  constructive  waiver 
of  these  infirmities  in  the  medium  of  payment,  the  original  ooniract,  although 
surrendered^  tciU  he  revived,  and  the  HdbUiiy  of  the  turety  or  gaarawtor 
restored,** 

In  this  case  the  evidence  shows,  and  I  find:  (1)  That  Patrick  E. 
De  Lee  was  a  stockholder  in  this  construction  company,  and  from  1912, 
certainly,  down  to  March  1,  1916>  was  its  president,  and  signed  its 
checks  as  such,  and  borrowed  money  for  it  of  different  banks  when 
he  could  get  it,  and  also  of  several  different  persons,  including  all 
these  loans  made  by  Mr.  Powers,  for  the  payment  of  which  latter  he 
gave  this  written  guaranty,  when  unable  to  borrow  further  at  the 
banks ;  that  Patrick  E.  De  Lee,  as  president,  signed  the  checks  for 
payments  down  to  March  1,  1916,  and  knew  the  financial  condition 
of  the  company  of  which  he  was  president,  and  of  which  his  son, 
John  E.  De  Lee,  was  general  manager,  and  its  insolvency ;  that  he  knew 
that  Mr.  Powers  was  being  preferred  by  the  pa3mients  made  by  the 
company  to  Powers,  and  intended  to  prefer  him,  and  also  knew  that 
he  (De  Lee)  would  be  benefited  by  such  preferential  pa)mients  if  they 
stood ;  and  that  Patrick  E.  De  Lee  was  not  an  innocent  party  in  such 
transactions. 

In  the  Van  Norden  Case,  supra,  the  court  took  pains  to  state  that — 

"So  far  as  appears  the  indorser  [who  was  released]  was  not  a  party  to  the 
transaction  whereby  they  [the  notes]  were  taken  up  and  protest  lost.*' 

Just  what  or  how  much  importance  the  court  gave  to  this  fact  it 
IS  impossible  to  know,  as  the  Court  of  Appeals  says  nothing  further 
on  that  subject;  but  it  is  faii^to  assume  the  fact  stated  had  to  do  with 
the  decision  made  and  was  regarded  as  important,  else  the  statement 
would  not  have  been  made.  In  the  instant  case,  as  we  have  seen, 
Patrick  E.  De  Lee,  who  gave  the  guaranty,  and  who,  it  is  claimed,  was 
released  therefrom,  did  have  to  do  with  and  was  a  party  to  the  trans- 
actions whereby  the  guaranty  was  taken  up  or  surrendered  and  de- 
stroyed. However,  I  do  not  think  this  fact  necessarily  changes  the 
l^al  aspect  of  the  case,  as  the  payments  to  Mr.  Powers  were  not  valid 
payments,  and  no  act  necessary  to  bind  De  Lee  on  his  guaranty  was 
omitted,  and  he  remains  bound  thereby.    His  knowledge  and  partici- 
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pation,  however,  has  much  to  do  with  the  equities  of  the  case.  I  think 
his  participation  in  the  transaction  and  knowledge  of  the  facts  pre- 
vent his  claiming  that  the  guaranty  became  inoperative.  _  When  Mr. 
Powers  refunds  to  the  estate  in  bankruptcy  the  sums  received  by  him, 
he  can  recover  of  Patrick  E.  De  Lee,  the  guarantor,  whose  rights  have 
in  no  way  beeij  impaired  Mr.  Powers  will  have  no  difficulty  in  estab- 
lishing the  guaranty,  as  Mr.  De  Lee  testified  he  gave  it,  and  that  it 
was  only  surrendered  because  of  the  payments  made  by  the  construc- 
tion company  to  Mr.  Powers. 

I  am  requested  to  find,  not  only  that  Mr.  Powers  had  actual  knowl- 
edge of  the  insolvency  of  the  Ruddy  &  Saunders  Construction  Com- 
pany at  the  time  he  received  such  pa)rments,  and  even  before,  but  that 
his  participation  in  the  organization  of  the  corporation  and  his  knowl- 
edge of  the  amount  of  its  capital  stock;  knowledge  of  liti^tions  in 
which  he  earned  $5,000  doing  trial  work  for  the  company  m  its  liti- 
gations ;  knowledge  of  the  fact  the  corporation  was  unable  to  obtain 
such  loans  as  it  desired  at  the  bank ;  the  frequent  and  large  loans  the 
company  obtained  of  Mr.  Powers  and  his  knowledge  of  the  purpose 
of  some  of  them;  the  fact  that  such  loans  were  not  paid  on  request 
or  demand,  but  were  increased  thereafter  as  stated;  the  fact  that 
his  bill  for  services,  and  no  part  thereof,  was  paid  during  a  term  of 
years;  his  knowledge  that  the  company  had  once  been  sued  on  a  just 
and  valid  claim,  which  Mr.  Powers  paid  for  the  company;  and  his 
knowledge  of  the  fact  that  when  he  made  the  first  loan  of  $4,000  to 
the  corporation  he  declined  to  make  it  without  the  personal  guaranty 
of  Patrick  E.  De  Lee  for  that  and  subsequent  loans,  which  Ae  guar- 
anty itself  shows  were  contemplated — ^gave  to  Mr.  Powers  such  knowl- 
edge and  information  as  to  the  financial  status  of  the  corporation  as 
would  put  a  man  of  ordinary  prudence  and  intelligence,  saying  noth- 
ing of  a  skilled  and  experienced  attorney,  familiar  with  the  law,  on 
inquiry,  and  that  if  he  had  iniquired,  as  was  his  duty,  iie  would  have 
received  and  had  actual  knowledge  of  the  fact  that  such  corporation 
was  insolvent  immediately  before  the  payments  were  made,  and  there- 
fore at  the  time  the  payments  were  made,  and  that  he  was  and  is  there- 
fore chargeable  with  knowledge  of  such  insolvency  and  of  the  fact 
that  the  receipt  and  retention  of  such  payments  would  operate  as  a 
preference;  that  is,  operate  to  give  to  him  a  greater  percentage  of 
his  claims  than  other  creditors  of  the  company  of  the  same  class  would 
receive. 

The  difficulty  in  so  finding  is  that  there  is  no  proof  that  Mr.  Powers 
knew  of  the  amount  of  the  indebtedness  of  the  corporation,  or  that 
it  was  large,  and  the  proof  is  he  was  confined  to  his  room  when  the 
payments  were  made,  and  hence  was  unable  to  make  inquiries  at 
those  particular  times.  Still  he  knew  of  each  of  them  within  a  day 
or  two,  and  his  agent,  who  received  the  payments,  and  had  authority 
to  do  so,  and  to  indorse  his  name  on  the  checks,  and  deposit  same, 
might  have  inquired ;  but  there  is  no  evidence  that  she  had  reascm  to 
inquire.  As  I  view  the  case,  it  is  unnecessary  to  pass  on  that  ques- 
tion.   These  payments  were  made  by  the  bankrupt  company  in  direct 
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violation  of  section  67e  of  the  Bankruptcy  Act ;  that  is,  first,  in  vio- 
lation of  section  66  of  the  Stock  Corporation  Law  of  the  State  of  New 
York,  and,  secondly,  the  transfer  of  these  sums  of  money  to  Mr. 
Powers  in  payment  of  pre-existing  debts  were  made  and  give»  by 
this  bankrupt  company,  so  adjudged  on  the  24th  day  of  April,  1916, 
on  petition  filed  April  9,  1916,  with  the  intent  and  purpose  on  its 
part  to  hinder,  delay,  and  defraud  its  creditors,  who  were  left  un- 
paid, and  Mr.  Powers  was  not  a  purchaser  in  good  faith  and  for  a 
present  fair  consideration.  The  payments  were  made  to  a  favored 
few  of  the  friends  and  relatives  of  the  corporation,  or  its  officers  and 
stockholders,  and  to  its  attorney,  who  was  a  close  friend  of  the  for- 
mer president,  who  was  the  father  of  other  stockholders.  It  was  the 
intent  and  purpose  to  pay  some  in  full  and  leave  others  entirely  with- 
out payment,  who  were  equally  entitled  to  consideration.  To  do  this 
the  corporation  stripped  itself  of  all  its  available  assets  and  volun- 
tarily disabled  itself  from  doing  further  business.  The  careful  selec- 
tion of  those  who  were  paid  to  the  exclusion  of  others  plainly  shows 
an  intent  and  purpose  to  so  dispose  of  the  property  of  the  corporation 
as  to  make  it  impossible  for  those  unpaid  ever  to  obtain  pajmient  of 
their  claims. 

ICoder  V.  Arts,  213  U.  S.'223,  239,  245,  29  Sup.  Ct.  436,  53  L.  Ed. 
772,  16  Ann.  Cas.  1008,  very  clearly  points  out  the  difference  between 
transfers  of  property,  voidable  and  recoverable  by  the  trustee,  because 
constituting  preferences,  and  those  void  and  recoverable  because  made 
with  intent  to  hinder,  delay,  or  defraud  creditors,  or  some  of  them. 
The  property  and  assets  of  a  corporation  constitute  a  trust  fund  in 
the  hands  of  its  officers  and  directors,  first,  for  properly  conducting 
and  carrying  on  its  business ;  second,  for  the  pa3mient  of  its  creditors, 
and  all  its  creditors,  pro  rata,  unless  some  be  entitled  to  preference ; 
and,  third,  for  payment  of  the  balance,  if  any,  on  dissolution  to  its 
stockholders.  This  is  the  general  law,  and  in  effect  the  statute  law  of 
the  state  of  New  York.  This  now  bankrupt  was  a  corporation  sub- 
ject to  the  applicable  statutes,  and  any  designed  and  intended  dispo- 
sition of  the  money  and  property  of  this  corporation  by  its  officers, 
they  knowing  its  insolvency  and  inability  to  pay  all  creditors,  and  in- 
tending to  put  it  out  of  business,  contrary  to  and  in  violation  of  those 
statutes,  for  the  purpose  of  paying  certain  creditors,  favored  by  such 
officers  of  the  corporation,  to  the  exclusion  of  other  creditors,  who 
stood  on  an  equal  basis  in  law  and  equity,  constituted  a  transfer  of 
its  property  with  intent  to  hinder,  delay,  or  defraud  its  creditors,  or 
some  of  them,  within  the  meaning  of  section  67e  of  the  act.  If  this  is 
not  so,  we  have  here  a  new  kind  of  fraud  on  creditors,  a  new  mode  of 
disposing  of  property,  which,  while  it  actually  hinders  and  delays,  and 
also  defrauds,  certain  creditors,  does  not  constitute  a  hindering,  de- 
laying, or  defrauding  of  creditors,  within  the  meaning  and  intent  of 
the  Bankruptcy  Act,  for  the  reason  it  is  a  new  kind  of  fraud. 

I  think  the  courts  ought  to  be  able  in  affording  remedies,  to  keep 
pace  with  those  bankrupt  concerns  which  seek  to  evade  the  provisions 
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of  the  Statute,  when  the  words  and  plain  intent  of  the  statute  cover 
and  reach  the  acts  done.  With  the  creation  of  numerous  coq)ora- 
tions  has  sprung  up  the  necessity  for  and  the  enactment  of  many  new 
statutes  defining  the  duties,  etc.,  of  their  officers,  and  defining  what 
acts  shall  be  and  what  shall  not  be  lawful.  When  acts  in  violation  of 
such  statutes  are  done  hy  such  officers  with  intent  to  hinder  and  delay 
or  defraud  creditors,  or  some  of  them,  such  unlawful  and  injurious 
acts  should  come  under  the  terms  and  words  of  the  statute,  when 
clearly  they  come  within  its  intent  and  spirit.  In  short,  it  seems  to  me 
that  a  conveyance  by  a  corporation  of  substantially  all  its  property, 
after  converting  it  into  money,  not  in  due  course  of  its  business,  but  in 
destruction  of  its  business,  to  certain  favored  creditors,  to  the  exclu- 
sion of  other  creditors,  and  in  violation  of  the  statutes  of  the  state 
forbidding  such  preferences  and  transfers,  all  being  intended,  and 
such  being  the  purpose,  constitutes  a  transfer  of  property  made  to 
hinder,  dday,  or  defraud  creditors.  This  is  the  language  of  the  stat- 
ute, and  clearly  the  unpaid  creditors  to  the  extent  of  over  $30,000  are 
hindered  and  delayed  in  the  enforcement  of  their  just  claims.  I  am, 
of  course,  mindful  of  the  fact  that  at  common  law  mere  preferences 
are  lawful,  and  under  the  decision  of  Coder  v.  Arts,  supra,  a  mere 
preference  is  not  a  hindering  or  a  delaying  or  a  defrauding  of  ciadi- 
tors,  or  any  of  them.    But  such  is  not  this  case. 

There  will  be  a  decree  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $18,824.15,  with  interest  on  $1,00170  from 
February  8,  1916,  interest  on  $12,822.45  from  February  29,  1916,  in- 
terest on  $4,000  from  March  1,  1916,  and  on  $1,000  from  March  2, 
1916,  with  costs  and  disbursements  to  be  taxed  by  tiie  clerk.  There 
will  he  a  provision  in  the  decree  to  the  effect  that  Mr.  Powers  may 
prove  his  claims  on  all  such  notes  and  on  the  account  for  services,  and 
that  his  dividend  be  ascertained  as  nearly  as  possible,  and  that  he  only 
pay  the  amount  due,  less  such  dividend. 
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THE  WANOIiA, 
(District  Ck>urt,  D.  MassaGhusett&    Febrnary  26,  1919.) 

No.  1527. 

1.  Salvage  e=»9— Natubb  or  Sekvick. 

Serrice,  inddental  to  salvage  of  cargo,  In  moving  to  Boston  hull  of 
vessel  wrecked  on  beach  at  Point  Allerton,  held  salvage  service. 

2.  Salvage  ^=s>30— Amount  of  Award — Moving  Wbecked  Vessel. 

A  salvage  award  of  $500  made  for  moving  to  Boston,  from  beach  at 
Point  Allerton,  hull  of  wrecked  vessel  worth  $3,000,  incidental  to  salvlDg, 
under  contract,  the  cargo,  for  which  service  salvor  had  been  paid. 

In  Admiralty.  Libel  for  salvage  by  Amette  E.  Betts  against  the 
schooner  Wanola;  William  Levy,  claimant.    Decree  for  libelant. 

George  L.  Dillaway,  of  Boston,  Mass.,  for  libelant. 
Goodwin,  Proctor  &  Ballantine  and  Fitz-Henry  Smith,  Jr.,  all  of 
Boston,  Mass.,  for  claimant 

HALE,  District  Judge.  The  libelant,  doing  business  under  the  name 
of  Betts  Bros.  &  Co.,  and  as  surviving  partner,  brings  this  libel  for 
salvage  services  rendered  to  the  Wanola,  a  three-masted  schooner 
driven  on  the  beach  and  wrecked  in  January,  1917,  at  Point  Allerton, 
just  outside  Boston  Harbor. 

At  the  time  of  her  stranding  the  schooner  was  loaded  with  a  cargo 
of  coal.  The  Scott  Wrecking  Company  was  employed  in  salving  the 
schooner  and  cargo;  it  succeeded  in  saving  a  portion  of  the  coal,  and 
then  stripped  the  schooner,  taking  everything  that  was  movaUe;  On 
January  17  the  cargo  was  abandoned  to  the  underwriters.  The  hull 
was  sold  at  jniblic  auction  to  William  Levy  for  the  sum  of  $420.  Levy 
now  appears  as  claimant.  On  January  23,  under  an  agreement  with 
the  underwriters,  Betts  Bros.  &  Co.  proceeded  to  save  the  cargo  for  75 
per  cent,  of  its  value.  The  libel  allies  that  they  agreed  also  with  the 
representatives  of  the  owners  of  the  schooner  to  attempt  to  save  the 
hull  of  said  schooner  "on  a  salvage  basis" ;  that,  in  doing  the  salvage 
service,  they  employed  two  lighters,  valued  at  $7,500,  and  other  equip- 
ment, valued  at  $1,500,  and  employed  three  tugs,  of  a  value  of  $43,000; 
that  they  now  seek  to  recover  $1,500  as  the  amount  agreed  upon  be- 
tween the  parties  for  the  salvage  service,  alleging  also  that,  even  if 
the  court  should  not  find  such  agreement,  under  the  testim<xiy,  there 
should  be  a  recovery  of  as  much  as  $1,500  for  the  services. 

The  answer  denies  that  any  agreement  was  ever  made  fixing  the 
amount  of  the  compensation,  or  that  there  was  ever  any  agreement  of 
any  kind  made  "concerning  the  salving  of  the  hull  of  said  schoon^ 
on  a  salvage  or  other  basis.  It  alleges  that  the  work  on  the  vessel  was 
done  under  agreement  with  the  owners  of  the  cargo  for  the  benefit  of 
the  cargo,  not  for  the  benefit,  or  at  the  request,  of  the  claimant.  It 
also  alleges  that,  after  the  claimant  had  purchased  the  schooner  in  its 
wrecked  condition,  on  the  beach,  the  representative  of  the  claimant  re- 
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ceived  a  telephone  message  from  Betts  Bros.  &  Co.  that  the  schooner 
had  floated  on  the  high  tide,  and  asking  what  should  be  done  with  her; 
that  the  agent  of  the  claimant  requested  that  they  procure  a  tug  and  tow 
the  vessel  to  Boston;  that  subsequently  the  schooner  was  towwl  to  East 
Boston,  and  left  on  the  flats ;  tiiat  there  was  then  some  310  tons  of 
coal  in  the  schooner ;  that  she  lay  on  the  flats  for  about  four  days, 
with  the  coal  in  her  hold ;  that  on  January  20,  the  libelant,  without  die 
knowledge  of  the  claimant,  took  the  schooner  from  the  flats  and  left  her 
at  a  coal  wharf  in  Boston  where  the  cargo  was  discharged,  and  where 
she  lay  for  about  five  days  while  being  discharged;  that  the  libelant 
had  an  agreement  with  the  cargo  owners  for  75  per  cent,  of  the  coal 
recovered  from  the  schooner,  the  owners  to  have  the  other  25  per 
cent. ;  and  that,  if  the  libelant  is  entitled  to  any  services  for  salvage 
of  the  schooner,  the  claimant  should  be  entitled  to  have  the  value  of 
such  services  reduced  by  the  value  of  the  use  of  the  claimant's  vessel, 
at  the  time  the  salvage  services  were  rendered. 

It  is  clear  that  Betts  Bros.  &  Co.  fixed  the  amount  of  their  charge  at 
$1,500,  and  so  notified  Levy's  agent.  The  claimant  strenuously  de- 
nies that  he  ever  agreed  to  pay  so  large  an  amoimt.  When  this  sum 
was  first  mentioned  as  the  value  of  the  services,  the  claimant  replied 
that  it  was  too  much.  He  had  purchased  the  vessel  on  the  beach  for 
$420.  He  urffes  that  he  would  not  be  likely  to  pay  so  large  a  sum  as 
$1,500  to  get  her  off  the  beach  without' at  least  making  some  effort  to 
get  the  work  done  for  a  less  sum..  The  libelant  relies  upon  the  testi- 
mony of  Edward  H.  Betts,  upon  a  conversation  over  the  telephone  with 
the  claimant,  and  upon  a  memorandum  in  a  certain  book.  Such  mem- 
orandum, however,  is  to  the  effect  only  that  an  agreement  was  made; 
it  does  not  hear  upon  the  price  to  be  paid  for  the  services.  The  testi- 
mony of  Betts  is  not  convincing.  Upon  examination  of  the  proofs  u[>- 
on  this  point,  I  am  of  the  opinion  that  the  libelant  has  not  met  the  bur- 
den of  proving  an  agreement  that  the  specific  sum  of  $1,500  was  to 
be  paid  for  the  services. 

[1,  2]  It  now  becomes  the  duty  of  the  court  to  determine  what  is  a 
reasonable  award.  I  think  the  service  must  be  held  to  be  a  salvage 
service ;  it  was  not  merely  a  towage  service ;  it  was  not  merely  a  serv- 
ice for  expediting  the  voyage.  But,  as  Judge  John  Lowell  said  in 
Baker  v.  Hemcnway,  Fed.  Cas.  No.  770: 

"The  Important  ♦  ♦  ♦  part  of  the  case  is  not  the  name  by  whidi"  the 
services  are)  "to  be  called,  but  the  amount  whi<!^  i^all  be  decreed." 

See,  also,  The  Rebecca  Shepherd  (D.  C.)  148  Fed.  727,  731. 

The  value  of  the  vessel  receiving  the  salvage  services  was  fixed  by 
agreement  at  $3,000.  On  January  25,  Betts  Bros.  &  Co.  went  to  the 
wreck,  taking  along  a  lighter  and  two  small  tugs,  and  securing  the 
services  of  a  diver.  The  proofs  lead  me  to  the  conclusion  that  the 
greater  part  of  the  service  was  rendered  in  saving  the  cargo.  The 
services  of  the  tugs  Betsey  Ross  and  Sadie  Ross  in  pulling  off  the 
schooner  towing  her  to  Boston  and  leaving  her  on  the  flats,  amounted 
to  $110,  and  has  been  paid  by  the  claimant    Certain  services  were. 
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however,  rendered  for  the  benefit  of  the  schooner  by  Betts  Bros.  &  Co. 
with  their  lighters.  The  schooner  was  taken  to  a  place  of  safety  on 
the  East  Boston  flats  and  grounded  there.  She  lay  upon  the  flats  four 
days,  during  which  time  the  divers  worked  on  her  plugging  up  holes ; 
the  lighters  of  the  libelant  lying  alongside  and  pumping.  She  was  taken 
to  the  City  Fuel  Company's  wharf  and  discharged;  this  took  two 
days  more ;  and,  during  this  time,  the  divers  stood  by  to  take  care  of 
any  leaks  which  might  develop.  When  the  salvage  service  was  under- 
taken, the  schooner  was  lying  in  an  exposed  position,  where,  in  case 
of  storm,  she  might  have  been  lost ;  but  it  is  to  be  noted  that,  during 
the  time  the  service  was  rendered,  the  weather  was  good  and  the 
conditions  favorable. 

While  salvage  is  a  proper  claim,  even  though  the  ship  was  saved  in 
the  process  of  saving  the  cargo,  still  the  fact  that  the  two  services  were 
rendered  as  a  part  of  one  transaction  has  some  bearing  upon  the  amount 
to  be  awarded  for  the  salvage  of  the  ship.  The  libelant  has  already 
received  a  substantial  sum  for  salving  the  cargo.  He  is  entitled,  also, 
in  my  opinion,  to  some  salvage  award  for  salving  the  schooner.  In 
Daniel  v.  Cargo  of  Lumber  (D.  C.)  240  Fed.  498,  it  was  held  that  the 
saving  of  the  cargo  was  a  salvage  service,  for  which  the  libelants  were 
entitled  to  compensation,  but  that  it  was  a  service  of  low  order,  since 
it  was  incidental  to  the  saving  of  the  vessel.  In  the  case  at  bar,  the 
proofs  tend  rather  to  show  that  the  salving  of  the  schooner  was  in- 
cidental to  the  salving  of  the  cargo. 

The  libelant  contends  that  the  award  for  this  service  in  salving  the 
vessel  should  be  at  least  $1,500.  This  would  be  SO  per  cent,  of  the 
value  of  the  schooner.  When  we  take  into  consideration  all  the  facts 
in  testimony  relating  to  the  adventure,  I  think  an  award  of  SO  per  cent 
would  be  grossly  in  excess  of  anything  warranted  by  the  proofs. 

Upon  the  testimony,  I  think  $500  a  liberal  award  for  the  salvage 
«ervices.  I  therefore  fix  the  amount  to  which  the  libelant  is  entitled  at 
$500.    For  this  sum  a  decree  may  be  entered,  with  costs. 
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HAMMOND  V.  S.  TUTTLE'S  SONS  &  CX). 

(District  Oburt,  B.  D.  New  York.     Janiiary  15,  191».) 

Whabvbs  ^=s>20(7) — Sinking  of  Babob  in  Sup — Fault. 

Evidence  held  not  to  show  that  the  sinking  of  libelant's  barge  In  a 
publicly  used  slip  was  due  to  fault  of  respondent  in  placing  her  there,  bot 
to  her  leaking  condition  causing  her  to  sink  when  her  bow  rested  on  tbe 
bottom  at  low  tide. 

In  Admiralty.  Suit  by  John  H.  Hammond  against  the  S.  Tuttle's 
Sons  &  Q>mpany.    Decree  for  respondent. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City  (William 
F.  Purdy,  of  New  York  City,  of  counsel),  for  libelant. 

S.  M.  &  D.  E.  Meeker,  of  Brooklyn,  N.  Y.  (Herbert  Green,  of  New 
York  City,  of  counsel),  for  respondent. 

CHATFIELD,  District  Judge.  The  libelant  seeks  to  recover  dam- 
ages for  the  sinking  of  the  barge  Armstrong  in  a  slip  outside  the  draw- 
bridge near  the  outer  end  of  the  Wallabout  Canal,  which  lies  just 
north  of  the  Navy  Yard  in  Brooklyn.  This  slip  is  immediately  up 
the  creek  from  a  dumping  board  in  front  of  which  rubbish  scows 
are  loaded  in  deep  water.  These  scows  and  other  vessels  generally 
seem  to  use  the  adjoining  slip  as  a  berth  while  awaiting  their  turn 
at  the  piers  further  up  the  creek,  as  well  as  at  the  dumping  board. 

The  libelant's  boat,  which  had  shortly  before  been  overhauled,  and 
which  is  said  to  have  been  used  as  a  grain  boat  just  before  the  ac- 
cident, and  to  have  been  reasonably  tight,  was  brought  to  the  creek 
on  August  22,  1917.  She  was  intended  for  the  respondent's  coal 
yard,  and  could  not  be  taken  up  through  the  drawbridge  to  the  pier 
for  unloading  that  night.  The  respondent's  representative,  therefore, 
directed  that  she  remain  below  the  drawbridge  until  the  next  day.  She 
was  moored  alongside  of  a  light  scow,  which  was  waiting  to  get  under 
the  refuse  dump,  and  remained  there  during  the  night.  The  next  morn- 
ing the  light  scow  was  moved  and  the  Armstrong  was  put  in  the  cor- 
ner formed  by  the  drawbridge  and  the  dock.  She  was  there  moored 
at  a  distance  of  some  10  or  15  feet  from  the  drawbridge  and  4  or  S 
feet  from  the  side  of  the  slip. 

The  tide  table  shows  that  it  was  high  tide  around  11 :40  in  the  fore- 
noon, and  the  captain  of  the  boat  testifies  that  he  was  again  ordered 
to  remain  at  the  berth,  as  the  respondent  was  not  yet  ready  to  unload 
the  boat  until  the  afternoon,  and  that,  as  the  tide  went  down,  the  bow 
of  his  boat  rested  upon  some  hard  substance,  which  allowed  the  stem 
to  settle  when  the  small  amount  of  water  in  the  boat  ran  toward  the 
stem,  thus  tilting  her  imtil  the  water  came  up  over  her  deck,  ran  in  the 
hatches,  and  ultimately  sent  her  to  the  bottom,  where  only  the  ex- 
treme bow  and  the  roof  over  the  middle  was  out  of  water. 

There  is  testimony  that  the  berth  was  used  by  deep  draft  vessels  at 
all  times  prior  to  and  after  this  accident.    Such  vessels  rested  on  the 
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mud  at  low  tide,  and  no  obstruction  has  been  indicated,  except  by  the 
evidence  as  to  the  tilting  of  the  boat.  This  is  opposed  by  the  testimony 
of  the  captain  himself,  to  the  effect  that  his  boat  was  aground  at  the 
bow,  and  that  she  settled  at  the  stem  until  the  water  came  up  over 
her  decks. 

Unless  the  boat  was  leaking,  no  such  twist  could  be  given  by  merely 
raising  the  bow,  for  the  boat  was  afloat  for  the  rest  of « her  length,  un- 
less the  amount  that  the  bow  was  raised  was  much  greater  than  ap- 
pears to  have  been  the  case  in  lliis  instance.  The  only  way  in  which 
the  stem  could  have  been  put  under  water  was  by  an  accumulation  of 
water  inside  the  boat.  If  this  had  been  caused  by  the  shape  of  the 
bottom  of  the  slip  alone,  it  is  difficult  to  see  how  the  boat  could  have 
remained  in' the  slip  over  one  or  two  previous  low  tides,  without  ac- 
cident. If  the  injury  was  caused  by  some  particular  obstruction,  which 
was  close  to  the  shore  and  over  which  the  barge  moved  when  the  light 
scow  was  taken  away,  it  is  difficult  to  see  why  the  respondent  should 
be  responsible  for  sudi  a  chance  condition  in  a  public  or  publicly  used 
berth. 

But,  further  than  this,  the  testimony  of  the  respondent's  witnesses, 
that  the  sinking  occurred  in  the  morning,  that  the  captain  said  his  boat 
was  leaking  and  was  told  it  would  be  better  to  get  a  tug,  that  some  one 
called  with  reference  to  pumping  out  the  bajige>  and  that  the  boat  was 
seen  before  noon  going  down,  is  too  strong  to  be  disregarded. 

The  libelant  has  not  sustained  the  burden  of  proof,  so  as  to  show 
that  the  accumulation  of  water  in  the  boat,  which  caused  it  to  settle 
at  the  stem,  was  not  the  result  of  ordinary  leaking,  or  to  show  that 
the  accident  was  not  caused  by  the  captain's  mooring  his  boat  so  close, 
either  to  the  drawbridge  or  the  side  of  the  slip,  that  it  was  resting  on 
die  bottom  at  the  bow  and  in  deep  water  at  the  stem,  and  that  this  or- 
dinary strain  opened  the  boat's  seams  sufficiently  to  send  her  stem 
deck  under  by  the  leaking  then  occurring. 

The  libel  should  be  dismissed. 
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RAILBOAD  COMMISSIONERS  OF  STATE  OF  FLOBIDA  ▼.  BURLESON* 

Postmaster  General,  et  al. 

(District  Court,  N.  D.  Florida.     January  24,  1919.) 

1.  COTTBTS  ^=»270 — DiSTBIOT  OOXTBT — RESIDENCE  OF  DEFENDANT. 

When  a  federal  question  is  inyolved,  suit  is  maintainable  only  In  dis- 
trict of  defendant's  residence. 

2.  COITBTS    ^=»318 — ^DlSTBICT    COUKT— RESIDENCE    OF    DEFENDANTS — ^iMFBOrSR 

Join  DEB. 

W3iere  pleadings  show  that  a  codefendant  is  not  responsible  for 
acts  complained  of,  and  that  the  suit  may  be  maintained  against  the 
principal  defendant  in  the  district  of  his  residence,  the  suit  will  be  dis- 
missed as  against  the  defendant  improperly  Joined. 

S.   COUBTS    ^=!>270— JUBISDICnON    OF   FEDEBAI.   COUBTS — FEDEEAL  QtJESTIOll— 

DisTBiCT  OF  Suit. 

A  federal  court  is  without  Jurisdiction  of  a  suit  against  the  Postmaster 
General,  as  administrator  of  a  telegraph  and  telephone  system  under 
government  control,  in  a  district  of  which  he  is  not  a  resident  and  orer 
his  objection,  to  enjoin  enforcement  of  intrastate  telephone  rates  estab- 
lished by  him,  oa  the  ground  that  his  action  is  in  violation  of  the  Joint 
resolution  authorizing  such  controL 

.  In  Equity.  Suit  by  the  Railroad  Commissioners  of  the  State  of 
Florida,  against  Albert  S.  Burleson,  Postmaster  General,  United  States 
Telegraph  and  Telephone  Administration,  and  the  Southern  Bell  Tele- 
phone &  Telegraph  Company  On  objection  of  defendant  Burleson  to 
jurisdiction,  and  motion  by  Telephone  Company  to  dismiss.  Bill  dis- 
missed. 

Dozier  A.  De  Vane,  of  Tallahassee,  Fla.,  for  complainants. 

John  L.  Neeley,  U.  S.  Atty.,  of  Tallahassee,  Fla.,  for  respondent 
Burleson. 

W.  A.  Blount,  of  Pensacola,  Fla.,  and  Fred  T.  Myers,  of  Tallahas- 
see, Fla.,  for  respondent  Southern  Bell  Telephone  &  Telegraph  Co. 

SHEPPARD,  District  Judge.  The  complainants'  bill,  exhibited 
against  the  Postmaster  General  and  the  Telephone  &  Telegraph  Com- 
pany, asks  for  a  restraining  order  against  the  defendants,  pendente  lite, 
and  ultimately  an  injunction  against  the  defendants,  their  agents,  etc., 
from  putting  into  operation,  or  from  continuing  in  effect  on  toll  lines 
of  the  Southern  Bell  Telephone  &  Telegraph  Company,  in  Florida,  on 
any  intrastate  telephonic  connection,  the  toll  rates  and  charges  pre- 
scribed by  the  Postmaster  General's  order  Nq.  2495,  or  in  any  wise 
establishing,  or  attempting  to  establish,  maintain  or  collect  toll  charges 
for  intrastate  telephonic  communication,  other  than  those  author- 
ized by  the  Railroad  Commissioners  of  Florida. 

The  jurisdictional  averments  of  the  bill  show  that  complainants  arc 
citizens  of  Florida ;  that  defendant  Burleson  is  a  nonresident  of  Flor- 
ida, at  present  residing  in  Washington,  District  of  Columbia;    the 
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Southern  Bdl  Telephone  &  Telegraph  Company,  a  "foreign  corpora- 
tion," organized  and  existing  under  the  laws  of  New  York. 

There  is  no  attempt  to  define  the  Telegraph  and  Telephone  Admin- 
istration, except  to  say  that  the  Postmaster  General  has  proclaimed 
his  operation  of  the  Bell  system  under  that  designation,  and  this  may 
be  passed  as  merely  descriptio  personae.  The  complainants  do  not  rest 
the  ground  of  jurisdiction  upon  diversity  of  citizenship  alone,  but, 
after  asserting  diversity  of  citizenship  and  amount  involved,  aver  that 
defendants  seek  to  take  the  property  of  their  patrons  without  due 
process  of  law  and  in  violation  of  the  Fourteentfi  Amendment;  that 
the  Postmaster  General  is  assuming  to  take  possession  of  and  operate 
intrastate  lines  in  Florida  under  regulations  and  rates  prescribed  by 
him,  in  virtue  of  a  resolution  of  Congress  and  the  proclamation  of  the 
President,  pursuant  thereto,  vesting  in  said  Burleson  the  assumed  au- 
thority to  supervise  and  regulate  intrastate  as  well  as  interstate  rates. 

The  bill  further  avers  tluit  the  resolution  of  Congress  under  which 
the  Postmaster  General  was  designated  for  federal  administration,  by 
the  President,  limits  his  authority  to  government  communications  and 
censorship,  and  preserves  and  continues  the  law  of  the  state,  and  au- 
thority of  complainants  for  rate  regulation  over  telephone  lines  in  Flor- 
ida. 

The  United  States  attorney,  on  behalf  of  the  defendant  Burleson, 
filed  written  objection  to  the  granting  of  any  injunction  against  the 
latter,  because  it  appears  by  the  bill  that  he  is  an  inhabitant  personally 
and  officially  of  the  city  of  Washington,  District  of  Columbia,  and  ob- 
jects to  being  sued  in  the  Northern  district  of  Florida,  or  elsewhere 
than  in  the  district  whereof  he  is  an  inhabitant. 

Defendant  Bell  Telephone  &  Telegraph  Company  answers  that  it 
is  misjoined  in  the  suit,  and  that  no  relief  can  or  should  be  granted 
against  it,  because  of  the  resolution  of  Congress  and  proclamation  of 
the  President,  pursuant  thereto,  and  the  official  orders  of  the  Post- 
master General  assuming  exclusive  control  and  supervision  of  defend- 
ant's system  in  Florida  and  designating  certain  persons  therdn  named 
as  the  personnel  of  his  administration;  that  the  Postmaster  General 
has  taken  over  the  entire  system  of  defendant  under  the  President's 
proclamation,  and  that  the  Postmaster  General  and  defendant  had  en- 
tered into  It  contract  for  the  control  of  the  properties  of  defendant, 
the  former  taking  its  revenues  as  earned  and  paying  the  operating  ex- 
penses, including  the  compensation  of  its  employes.  Quoting  a  perti- 
nent paragraph  in  the  answer : 

**That  on  the  1st  day  of  August,  1918,  under  authority  of  the  resolution  and 
President's  proclamation,  the  Postmaster  General  went  into  complete  and  ex- 
clusive possession  and  control  of  respondent's  lines.  While  the  employes  and 
officers  of  the  company  were  continued  in  their  positions,  they  ceased  to  oper- 
ate the  properties  on  behalf  of  the  respondent;  their  services  in  connection 
with  the  operation,  maintenance,  and  extension  of  said  lines  and  properties 
were,  since  that  date,  exclusively  for  the  United  States  government,  conform- 
ably with  the  Orders  and  instractions  constantly  and  uniformly  given  by  the 
Postmaster  General.  *  *  *  That,  when  the  contract  was  made  with  the 
gOTemment,  provisions  were  made  for  the  rental  to  be  paid  by  the  govern- 
ment to  the  respondent  for  the  use  of  its  properties^  and  that  the  respondentis 
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sot  now,  has  not  beoi,  and  will  not  be,  as  long  as  the  property  Is  In  the 
posBessioa  and  control  of  the  government,  pecuniarily  interested  in  the  rev- 
enues to  be  derived  from  the  operation  of  its  lines  by  the  government" 

The  answer  further  sets  up  that  all  changes  and  adjustments  in 
rates  and  changes  in  regulations  are  exclusively  directed  by  the  Post- 
master General,  and  moves,  for  these  and  kindred  reasons  set  forth, 
that  it  be  dismissed  from  the  suit  and  the  injunction  be  denied. 

Exhibited  with  respondent's  answer  is  the  proposal  of  the  Tele- 
phone &  Telegraph  Company,  and  the  acceptance  by  the  Postmaster 
General,  in  which  respondent  accepts  a  just  compensation  for  federal 
control  and  operation  of  the  telephone  system  taken  by  the  President 
under  the  joint  resolution,  which  acceptance  includes  all  of  the  tele- 
phone property  operated  by  the  Bell  system,  whether  owned  or  leased, 
except  its  right  to  use,  during  federal  administration,  such  portion  of 
the  office  buildings  as  may  be  reasonably  necessary  to  provide  ac- 
commodations for  its  corporate  organization,  and  such  private  use  of 
the  federal  telephone  system  as  it  may  make  on  such  terms  as  the  Post- 
master General  may  prescribe. 

Equity  rule  No.  29  (198  Fed.  xxvi,  115  C.  C  A.  xxyi^  provides  that 
defenses  in  point  of  law,  arising  upon  the  face  of  the  bill,  may  be  made 
by  motion  in  the  answer;  and  the  objection  interposed  by  the  Post- 
master General  may  be  considered  as  a  plea  to  the  jurisdiction.  The 
questions  will  be  considered  as  thus  submitted. 

It  may  be  seen  from  the  foregoing  summary  that  the  complainants 
have  proceeded  upon  more  th?in  one  ground  of  jurisdiction.  The  bill 
discloses  a  diversity  of  citizenship  as  to  both  defendants,  and  asserts 
jurisdiction  because  of  the  diversity  of  citizenship,  and,  secondly,  be- 
cause of  the  federal  question  involved,  ^d  avers  at  length  that  the 
Postmaster  General  is  attempting  to  prescribe  telephone  rates  on  in- 
trastate lines  of  respondent  to  be  substituted  for  the  rates  prescribed 
by  the  Railroad  Commissioners  of  Florida,  and  that  his  pretended 
authority  to  do  so  is  based  on  the  resolution  of  Congress;  that  by 
the  proviso  therein  his  authority  is  limited  to  regulations  which  may 
effect  the  transmission  of  government  messages  only,  and  the  issue 
of  stocks  and  bonds ;  and  that  the  authority  thereby  conferred  upon 
the  President  was  not  to  affect  existing  laws  or  powers  of  the  states 
under  lawful  police  regulations. 

It  is  plain,  therefore,  that  the  allegations  of  the  bill  invoke  a  con- 
struction of  a  law  of  Congress,  in  that  whether  the  Postmaster  Gen- 
eral, under  the  resolution,  is  invested  with  power  to  r^;ulate  tolls 
on  intrastate  lines,  or  whether  it  was  reserved  to  the  complainants, 
the  Railroad  Commissioners,  under  the  lawful  police  regulations  of 
the  state,  depends  upon  a  construction  of  the  proviso  contained  in  the 
Resolution.  That  being  so,  jurisdiction  cannot  be  sustained  by  reason 
of  diversity  of  citizenship  alone. 

[1-3]  It  is  well  settled  that,  where  jurisdiction  is  not  founded  on  di- 
versity of  citizenship  only,  then  the  defendant  may  object  to  being  sued 
in  any  other  district  than  that  of  which  l^e  is  an  inhabitant    Section  51, 
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Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1101  [Comp.  St.  § 
1033]).  It  is  long  judicially  established  that  where  the  title  or  right 
set  up  by  the  party  may  be  defeated  by  one  construction  of  the  law 
of  the  United  States,  or  sustained  by  the  opposite  construction,  it 
involves  distinctly  a  federal  question  (Macon  Grocery  Co.  v.  Atlantic 
Coast  Line  Railroad,  215  U.  S.  501,  30  Sup.  Ct.  184,  54  L.  Ed.  300), 
and  it  requires  only  a  fair  interpretation  of  the  pleader's  case,  made 
by  the  bill,  to  determine  that  the  right  or  relief  depends  upon  a  con- 
struction of  the  proviso  contained  in  the  resolution.  A  case  arises 
under  the  law  of  the  United  States,  when  it  arises  out  of  the  impli- 
cation of  the  law.  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  Rail- 
road, supra,  and  cases  cited.  It  follows,  therefore,  inevitably  that  the 
Postmaster  General  may  object  to  the  venue  of  the  present  suit,  and 
this  right  to  be  sued  in  the  district  of  which  he  is  an  inhabitant  was 
in  no  wise  affected  by  the  theory  of  the  bill,  that  the  local  officers  of 
the  telephone  company  are  his  agents,  and  are  at  his  instance  com- 
mitting the  wrongs  complained  of.  It  is  true  that  it  was  held  by  the 
Supreme  Court,  in  Osbom  v.  Bank,  9  Wheat.  738,  6  L.  Ed.  204,  that 
if  the  person  who  is  the  real  principal,  and  who  is  the  true  source  of 
the  mischief,  by  whose  power  and  for  whose  advantage  it  is  done,  be 
himself  above  the  law,  and  exempt  from  all  judicial  process,  it  would 
be  subversive  of  the  best-established  principles  to  say  that  the  law 
could  not  afford  the  same  remedy  against  the  agent  employed  in  doing 
the  wrong  which  it  would  afford  against  him,  could  he  be  joined  in  the 
suit.  But  ipi  that  case,  as  distinguished  from  this,  the  principal  was 
the  state  of  Ohio,  not  amenable  to  process,  and  here  it  is  an  admin- 
istrative officer  of  the  government,  attempting,  according  to  charges 
of  the  bill,  an  unlawful  usurpation  of  authority.  It  was  observed  in 
the  Osbom  Case,  supra,  if  the  party  before  the  court  would  be  re- 
sponsible, why  may  not  he  be  restrained  from  its  commission,  if  no/ 
other  party  can  be  brought  before  the  court.  Yet,  if  the  agents  of  the 
party  not  before  the  court  would  be  responsible  for  the  injury,  they 
might  be  restrained  if  no  other  party  was  legally  accessible.  Upon  the 
authority  of  the  decision  of  the  Osbom  Case,  supra,  there  are  pre- 
sented here  two  insuperable  difficulties  to  jurisdiction :  First,  the  Post- 
master General  is  a  proper  party,  and  may  be  sued  in  the  proper  ju- 
risdiction ;  secondly,  the  answer  and  exhibits  of  the  telephone  company 
make  a  complete  disclaimer  of  any  connection,  by  agency  or  otherwise, 
with  the  present  federal  administration  of  the  telephone  lines  within 
the  jurisdiction  of  the  court.  The  contract  attached  as  an  exhibit  to 
the  answer  supports  this  contention.  It  is  true  that  the  affidavit  of 
Commissioner  Blitch,.  exhibited  with  the  bill,  affirms  "that,  so  far  as 
deponent  knows  and  has  ascertained,  there  is  no  supervisor  for  Flor- 
ida of  the  properties  of  the  Southern  Bell  Telephone  &  Telegraph 
Company;  that  in  all  other  matters  relating  to  the  regulation  of  the 
properties  of  the  Southern  Bell  Telephone  &  Telegraph  Company, 
within  the  jurisdiction  of  the  Railroad  Commissioners  of  Florida,  the 
same  officials  of  the  Southern  Bell  Telephone  &  Telegraph  Company 
have  appeared  before  the  Railroad  Commissioners  of  Florida  in  the 
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same  manner  since  the  government  control  and  operation  of  said  prop- 
erties as  prior  thereto" ;  and  further,  in  substance,  that  the  Postmaster 
General's  order  2495,  putting  into  effect  the  rate  of  the  former,  was 
transmitted  to  the  Railroad  Commissioners  by  J.  Eppes  Brown,  first 
vice  president  of  the  Southern  Bell  Telephone  &  Telegraph  Company. 

This  conduct  and  representation  of  the  vice  president  of  the  com- 
pany is  not  inconsistent,  in  the  view  of  the  court,  with  the  showing  of 
the  exclusive  control  of  the  government,  made  by  the  answer  and  ex- 
hibits. 

From  what  is  disclosed  by  the  record,  it  is  patent  that  the  Bell  Tele- 
phone system,  for  the  time  being,  is  a  governmental  agency,  under  the 
control  and  supervision  of  the  Postmaster  General,  and  the  agents 
and  employes  of  the  telephone  company  in  a  sense  are  loaned  to  fed- 
eral control,  and  the  company  is  not  responsible  for  the  regulations, 
or  attempted  regulations,  complained  of  in  the  bill. 

It  follows,  therefore,  that  the  Bell  Telephone  Company  is  not  a 
proper  party  to  the  bill,  and  as  to  it  the  bill  should  be  dismissed.  As 
to  the  defendant  Burleson,  in  the  absence  of  his  consent,  the  court  is 
without  jurisdiction,  and  die  bill  must  be  dismissed  as  to  him. 
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ZERBST,  Warden  U.  S.  Pwiitentiary,  v.  LYMAN. 

(Circuit  Court  of  Appeals,  Fifth  arcult     February  10,  1919.) 

No.  3278. 

h  Criminal  Law  ^=»1216(2) — Sentence — Successive  ob  Concubbent  Tebus. 

Where  a  couvlcted  defendant  was  committed  for  Imprisonment  for  a 

stated  term  on  designation  by  the  Attorney  General  to  a  prison  in  which 

he  was  at  the  time  serving  a  sentence  from  another  court,  from  the  time 

the  warden  received  the  commitment  the  sentences  ran  concurrently. 

2.  Criminal  Law  ^=»1216(2) — Sentence — Successive  ob  Concubbent  Terms. 

Ordinarily  two  or  more  sentences  run  concurrently,  in  the  absence  of 

specific  provision  in  the  Judgment  to  the  contrary,  and  this  rule  applies 

where  the  convictions  were  in  different  courts. 

Walker,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia ;  William  T.  Neuman,  Judge. 

Habeas  corpus  by  John  Grant  Lyman  against  Fred  G.  Zerbst,  War- 
den of  the  United  States  Pentitentiary,  Atlanta,  Ga.  From  a  judg- 
ment awarding  the  writ  defendant  appeals.    Affirmed. 

See,  also,  247  Fed.  611. 

Hooper  Alexander,  U.  S.  Atty.,  and  J.  W.  Henley,  Asst.  U.  S.  Atty., 
both  of  Atlanta,  Ga.,  for  appellant. 

W.  Carroll  Latimer,  of  Atlanta,  Ga.,  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
Distf  ict  Judge. 

BATTS,  Circuit  Judge.  Pending  an  appeal  from  a  judgment  of 
conviction  in  the  Southern  District  of  California,  Lyman,  appellee, 
was  convicted  of  another  crime  in  the  Southern  district  of  New  York, 
and  committed  to  the  United  States  penitentiary  at  Atlanta.  The  judg- 
ment of  the  California  court  was  affirmed  (Lyman  v.  United  States, 
241  Fed.  945,  154  C.  C.  A.  581),  and  a  commitment  was  issued,  re- 
citing the  conviction  of  L3niian;  that  he  had  been  ordered  to  be  im- 
prisoned in  the  state  penitentiary  at  San  Quentin,  Cal. ;  that  the  judg- 
ment was  affirmed ;  that  the  Attorney  General  had  designated  the  pen- 
itentiary at  Atlanta  as  the  place  of  confinement  of  defendant,  and  di- 
recting the  marshal  to  deliver  Lyman  into  the  custody  of  the  warden 
of  the  Atlanta  pentitentiary  forthwith,  and  the  warden  to  detain  him 
for  a  period  of  one  year  and  three  months,  "in  accordance  with  the 
judgment  and  order."  The  marshal  transmitted  this  commitment  tc 
the  warden  with  a  letter,  to  the  effect  that  "I  am  inclosing  you  offi- 
cial commitment  for  John  Grant  Lyman,  to  become  effective  upon 
completion  of  his  present  term.*'  The  letter  contained  a  receipt  for 
the  prisoner,  which  was  signed  by  the  warden  and  returned  to  the 
marshal.  At  the  time  the  commitment  was  received  Lyman  was  serv- 
ing the  New  York  sentence.  Upon  the  expiration  of  the  15  months, 
dating  from  the  day  of  the  receipt  of  the  commitment,  Lyman_sued  out 
a  writ  of  habeas  corpus.    The  New  York  sentence  had  in  the  meantime 

^=s»For  other  cases  see  same  topic  &  KET-N(JMBER  in  all  Key-Numbered  DiffMts  A  Indexes 
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expired,  but  1  year  and  three  months  had  not  thereafter  elapsed.  The 
District  Judge  held  that  the  sentences  ran  concurrently,  and  that  the 
applicant  was  entitled  to  his  release. 

[1]  After  the  receipt  of  the  California  commitment,  the  warden, 
already  in  custody  of  the  prisoner,  held  him  under  both  commitments. 
The  time  of  the  sentence  having  elapsed  between  the  receipt  of  the 
commitment  and  the  date  of  the  application  for  the  writ  of  habeas 
corpus,  the  only  conclusion  to  be  reached  by  the  trial  court  was  that  the 
applicant  had  served  the  term.  The  marshal,  in  sending  the  commit- 
ment, had  stated  that  "the  punishment  was  to  become  eflfective  upon 
completion  of  his  present  term."  There  is  nothing  in  the  commitment 
which  indicates  a  time  for  the  beginning  of  the  punishment,  other  than 
that  the  marshal  was  to  forthwith  deliver  hyrmn  into  the  custody  of 
the  warden  at  Atlanta.  This  commitment  was  the  measure  of  the  au- 
thority of  the  warden,  and  was  properly  the  basis  of  the  action  of 
the  District  Judge  upon  the  application  for  habeas  corpus.  The  marsh- 
al had  no  authority  to  change  the  terms  of  the  commitment,  or  de- 
termine when  the  punishment  should  begin. 

It  is  argued  that  it  was  manifest  that  the  California  court  intended 
that  the  punishment  should  begin  after  the  expiration  of  the  term  im- 
posed by  the  New  York  court.  This  nowhere  appears.  It  is  true  that, 
if  the  original  order  of  imprisonment  in  the  state  penitentiary  at  San 
Quentin  had  not  been  changed,  the  imprisonment  could  not  have  begun 
until  the  prisoner  had  been  released  from  the  Atlanta  penitentiary. 
But  there  is  nothing  to  indicate  that  the  court  intended  to  do  anything 
other  than  that  which  was  done. 

[2]  It  could  well  be  assumed  that  the  court  intended,  if  it  can  be 
assumed  that  it  had  knowledge  of  the  pendency  of  another  sentence, 
that  the  ordinary  effect  should  follow.  Ordinarily,  two  or  more  sen- 
tences run  concurrently,  in  the  absence  of  specific  provisions  in  the 
judgment  to  the  contrary.  United  States  v.  Patterson  (C.  C.)  29  Fed. 
.  775 ;  In  re  Breton,  93  Me.  39,  44  Atl.  125,  74  Am.  St.  Rep.  335 ;  1 
Bishop,  Crim.  Procedure,  1327,  1310.  This  rule  seems  to  apply  where 
the  conviction  is  had  in  different  courts.  Ex  parte  Green,  86  Cal.  427, 
25  Pac.  21 ;  Ex  parte  Black,  162  N.  C.  457,  78  S.  E.  273 ;  Ex  parte 
Gafford,  25  Nev.  101,  57  Pac.  484,  83  Am.  St.  Rep.  568.  The  case  cited 
by  appellant  of  Hightower  v.  Hollis,  121  Ga.  160,  48  S.  E.  969,  if  not 
distinguishable  by  reason  of  the  nature  of  the  punishment,  is  apparent- 
ly in  conflict  with  the  weight  of  authority. 

It  is  suggested  that  if  the  Attorney  General  had  not  designated  the 
Atlanta  penitentiary  as  the  place  of  confinement,  and  the  District 
Court  for  the  Southern  District  of  California  had  caused  a  commit- 
ment to  issue  upon  the  original  order,  the  appellee  would  have  been 
compelled  to  serve  both  sentences  fully.  If  the  commitment  had  been 
different,  and  the  facts  different,  doubtless  a  different  conclusion  would 
be  reached.  That  which  the  court  is  called  upon  to  do  is  to  pass  upon 
the  record  as  it  stands.  The  California  court  either  knew  that  Lyman 
was  in  the  custody  of  the  warden  of  the  Atlanta  penitentiary,  or  did 
not  know  of  that  fact.  If  it  had  knowledge  of  the  fact,  the  commit- 
ment which  it  caused  to  be  issued  would  evidence  an  intention  that 
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the  sentences  should  run  concurrently.  If  it  had  no  knowledge  of 
that  fact,  there  could  have  been  no  intention  other  than  that  its  sen- 
tence should  b^n  forthwith,  as  directed  by  the  commitment 

The  appellant  suggests  that  error  was  committed  in  not  permitting 
the  California  court  to  am^end  its  judgment.  The  record  contains 
nothing  to  indicate  that  the  trial  court  had  any  desire  to  make  any 
amendment,  or  that  it  in  any  sense  recognized  or  assumed  that  any  er- 
ror had  been  committed. 

The  applicant  has  not,  as  suggested  by  the  appellant,  escaped  pun- 
ishment because  of  the  technical  error.  There  is  nothing  to  indicate 
that  an  error  has  been  committed,  and  the  record  shows  that  the  pris- 
oner was  held  under  the  sentence  for  the  period  designated  by  the 
judgment. 

The  judgment  of  tKe  lower  court  is  affirmed. 

WALKER,  Circuit  Judge  (dissenting).  It  is  quite  apparent  that 
the  above-mentioned  commitment  order  made  by  the  District  Court  for 
the  Southern  District  of  California  was  not  intended  to  change  in  any 
respect  its  previously  rendered  and  affirmed  judgment.  In  specifying 
the  place  of  imprisonment,  there  was  a  compliance  with  the  direction  of 
the  Attorney  General.  The  extent  of  the  authority  conferred  on  the 
Attorney  General  by  the  statute  under  which  he  acted  (10  U.  S.  Comp. 
S^t.  Ann.  §  10547)  is  to  have  the  place  of  imprisonment  changed.  He 
is  not  empowered  to  make  the  period  of  imprisonment  different  from 
what  it  would  have  been  if  the  place  of  imprisonment  designated  in 
the  judgment  of  the  court  had  remained  unchanged.  His  exercise  of 
the  power  conferred  is  not  to  be  given  the  effect  of  accomplishing  an 
unauthorized  result.  There  is  nothing  to  indicate  that  the  above-men- 
tioned letter  of  the  Attorney  General,  or  the  commitment  order  made 
in  pursuance  of  it,  purported  or  was  intended  to  have  the  effect  giv- 
en to  it  by  the  order  appealed  from.  If  the  change  of  the  place  of 
confinement  of  the  convict  had  not  been  so  made,  his  confinement  in 
the  San  Quentin  penitentiary  could  not  have  commenced  until  he 
was  released  from  confinement  in  the  Atlanta  penitentiary  under  the 
New  York  conviction. 

Under  the  facts  of  the  instant  case,  there  is  nothing  upon  which 
to  base  the  conclusion  that  the  sentence  on  the  conviction  in  California 
was  imposed  under  such  circumstances  as  to  make  it  run  concurrent- 
ly with  any  other  sentence.  So  far  as  appears,  at  the  time  that  sen- 
tence was  imposed,  the  convict  was  not  the  subject  of  any  other  sen- 
tence, imposed  by  that  or  any  other  court.  As  above  stated,  the  com- 
mitment order  made  by  the  California  trial  court  does  not  purport  to 
make  any  change  in  its  judgment  rendered  at  a  previous  term  and 
thereafter  affirmed.  To  give  that  order,  the  writ  issued  under  it,  and 
the  written  statement  made  by  the  warden  on  his  receipt  of  the  com- 
mitment writ,  the  effect  of  making  the  period  of  the  convict's  confine- 
ment shorter  than  it  would  have  been  if  the  place  of  confinement  had 
not  been  changed,  would  amount  to  making  a  change  in  the  effect  and 
operation  of  the  affirmed  judgment  which  was  not  authorized,  and 
which  does  not  appear  to  have  been  intended  by  either  the  Attorney 
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General  or  the  court  making  the  order  of  commitment.  It  was  not 
in  the  power  of  the  warden  to  make  an  authorized  change  in  the  place 
of  imprisonment  have  the  further  effect  of  shortening  the  period  of 
imprisonment. 

Under  the  circumstances  of  the  issue  of  the  California  commitment 
writ  and  the  receipt  of  it  by  the  warden,  the  latter  was  thereby  au- 
thorized, upon  the  expiration  of  the  period  of  the  convict's  imprison- 
ment under  the  New  York  sentence,  to  retain  him  in  custody  for  the 
period  required  by  the  California  sentence.  The  marshal  did  not  ex- 
ecute the  writ  by  arresting  Lyman  and  delivering  him  to  the  warden. 
The  convict  was  already  in  the  warden's  custody,  held  under  another 
unexpired  sentence.  In  the  opinion  of  the  writer,  what  was  done  did 
not  have  the  effect  of  making  the  convict's  confinement  in  the  Atlanta 
penitentiary  under  the  California  sentence  commence  sooner  than  it 
could  have  commenced  if  the  place  of  his  confinement  had  not  been 
changed.  The  application  of  the  conclusion  just  stated  to  the  facts  dis- 
closed leads  to  the  further  conqlusion  that  when  the  writ  of  habeas 
corpus  was  issued,  and  when  the  order  appealed  from  was  made,  the 
appellee  was  not  entitled  to  be  discharged  from  custody,  because  the 
period  of  his  imprisonment  under  the  California  sentence  had  not  ex- 
pired; and  that  the  court  erred  in  ordering  his  discharge. 


FRICK  V.  UNITED  STATES. 

(Gircait  Ck>urt  of  Appeals,  Ninth  Circuit    February  3,  1919.) 

No.  3200. 

L  Public  Lands  ^=»120 — Sxht  to  Cancel  Patent — Fraudum:nt  Entry. 

Evidence  Jield  to  sustain  a  finding  that  a  patent  to  public  land  was  ob- 
tained by  fraud,  to  which  defendant,  a  subsequent  purchaser  from  the 
patentee,  was  a  party.  \ 

2.  Public  Lands  ^=s»123 — Patents  Obtained  bt  Fraud— Daicaoes  Recoveb- 

ABLE. 

Act  March  2,  1806,  §  2  (Comp.  St.  §  4902),  limiting  recovery  from  the 
patentee  of  land  erroneously  patented  and  which  has  passed  to  a  bona  fide 
purchaser  to  the  minimum  government  price,  does  not  apply  to  patents 
obtained  by  fraud,  and  where  defendant,  who  was  a  party  to  the  fraud, 
has  sold  to  a  bona  fide  purchaser,  the  entire  amount  he  received  may  be 
recovered. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleet, 
Judge. 

Suit  by  the  United  States  against  W.  P.  Frick  and  another.  De- 
cree for  the  United  States,  and  defendant  Frick  appeals.  Affirmed. 
For  opinion  below,  see  244  Fed.  574. 

Jordan  &  Brann,  of  San  Francisco,  Cal.,  for  appellant. 
Annette  Abbott  Adams,  U.  S.  Atty.,  and  Frank  M.  Silva,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

C=>For  Oilier  caMs  ■€«  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  IndetM 
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HUNT,  Circuit  Judge.  The  United  States  brought  this  suit  to 
cancel  a  patent  for  certain  land  issued  in  April,  1908,  to  B.  C.  Robert- 
son, for  forfeiture  of  certain  money  paid  by  Robertson  to  the  United 
States,  and  for  other  proper  relief-  The  land  was  entered  under  ap- 
plication by  Robertson  made  in  August,  1907,  to  purchase  as  timber 
land,  under  the  act  of  Congress  approved  June  3,  1878.  The  ground 
of  suit  is  fraud  alleged  to  consist  of  false  representations  made  by 
Robertson  in  the  application  and  affidavit  accompanying  the  same,  and 
by  Frick  and  Robertson  in  their  depositions  before  the  land  office 
in  October,  1907,  as  to  the  character  and  condition  of  the  lands. 

The  particular  matters  pleaded  are :  That  Frick,  who  was  a  witness 
for  Robertson  in  making  final  proof,  willfully  falsely  swore  that  he 
had  personally  examined  the  land,  that  it  was  unfit  for  cultivation  and 
was  chiefly  valuable  for  timber,  that  it  was  uninhabited  and  unim- 
proved, that  it  contained  no  valuable  deposits  of  mineral,  and  that 
there  were  no  mining  improvements  upon  it,  whereas,  the  facts,  which 
were  then  well  known  to  Frick,  were  that  the  lands  were  more  val- 
uable for  mineral  than  for  timber ;  that  when  Frick  bought  the  land 
from  Robertson  there  were  placer  and  quartz  mining  locations  made 
thereon  and  owned  by  one  Parker,  and  duly  recorded  in  the  office  of  the 
county  recorder  of  El  Dorado  county,  Cal.,  where  the  lands  are  situ- 
ated ;  that  there  were  veins  exposed,  and  that  valuable  mining  improve- 
ments had  been  made.  Frick  denied  fraud,  and  pleaded  that,  since  a 
time  prior  to  the  institution  of  the  suit,  he  had  had  no  interest  in  the 
land. 

Upon  trial  it  appeared  that  long  before  the  institution  of  suit  the 
land  had  been  sold  by  Frick  to  the  California  Door  Company,  found 
to  be  an  innocent  purchaser  for  value.'  The  EHstrict  Court  declined 
to  cancel  the  patent,  but  rendered  judgment  against  Frick  for  $6,- 
475.95,  or  $32.50  per  acre,  which  was  the  full  amount  received  by 
Frick  for  the  land  when  he  sold  it.    Frick  appeals. 

[1]  The  principal  error  assigned  is  that  the  evidence  was  insuffir 
cient  to  sustain  the  charges  of  fraud  against  Frick.  Inasmuch  as  the 
learned  judge  of  the  District  Court  has  carefully  and  with  detailed 
statement  incorporated  the  most  material  parts  of  the  evidence  in  his 
opinion  in  the  record,  there  is  no  necessity  for  repeating  it.  The  sub- 
stance of  it  was  that  minerals  were  found  upon  the  land;  that  there 
was  a  cabin  upon  part  of  it,  and  that  mining  had  been  done  upon  por- 
tions of  the  tract  for  several  years ;  that  the  country  thereabouts  was 
valuable  for  mineral ;  that  in  1902,  and  for  a  number  of  years  there- 
after, a  Mr.  Parker  and  his  wife  were  living  upon  the  land,  and  that 
Parker  had  built  ditches,  run  a  tunnel,  and  had  mined  and  panned 
gold;  that  about  1902  Frick  and  another  person  were  mining  about 
two  miles  away  from  the  ground,  and  that  they,  Frick  and  one  Mauk, 
had  talked  about  Parker  having  purchased  the  mine,  and  the  price  that 
they  had  been  told  Parker  paid  for  the  property.  There  was  also 
evidence  tending  to  show  that  Frick  was  familiar  with  the  property ; 
that  he  had  been  upon  it,  and  must  have  known  that  there  was  a  house 
upon  it  when  Parker  bought  the  mine.  Mrs.  Parker  testified  to  the 
effect  that  she  had  liv.ed  upon  the  Parker  mine  with  her  husband ;  that 
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they  owned  the  mine  after  1906,  and  had  made  their  living  from  the 
mine  for  about  eight  year$;  that  they  had  built  ditches,  employed 
men,  and  worked  the  property,  and  at  one  time  had  taken  out  over 
$340  in  gold  in  two  days;  that  they  had  a  well  and  a  garden  and  a 
good  cabin. 

The  testimony  of  the  defendant  himself  was  far  from  satisfactory. 
He  said  that  he  had  been  upon  the  property  a  year  or  two  before  he 
became  a  witness  upon  the  final  proofs  made  by  Robertson ;  that  he 
had  had  some  experience  in  mining  in  that  locality,  but  that  it  had 
not  been  very  profitable;  that  when  he  was  a  proof  witness,  and  testi- 
fied that  there  were  no  improvements  on  the  property,  he  did  not  know 
that  there  was  a  house  upon  it,  or  that  there  had  been  a  shaft  sunk 
in  the  ground,  or  that  Mr.  Parker  was  living  there.  When  asked  if 
he  and  his  mining  partner  had  not  at  one  time  loaned  a  pipe  and 
monitor  to  Parker  to  work  the  mine,  witness  said: 

"We  evidently  did.  If  we  did,  I  did  not  know  it  went  on  this  property.  I 
was  not  familiar  with  it  at  the  time.    It  was  quite  a  distance/' 

Again,  when  asked  iif  he  and  his  partner  had  not  discussed  the  price 
that  Parker  paid  for  the  mine,  he  said : 

"We  probably  did.  That  has  passed  out  of  my  recollection*  I  did  not  know 
that  it  was  on  this  property." 

He  further  testified  that  Robertson  made  his  final  proof  about  Oc- 
tober 28,  1907,  and  that  he  paid  Robertson  "about  $5"  an  acre  for 
the  land  about  nine  or  ten  days  thereafter,  but  that  he  did  not  record 
the  deed  until  September  29,  1909.  In  explanation  of  how  he  became 
a  witness  for  Robertson,  Frick  said: 

"As  I  remember  the  transaction  now,  Mr.  Robertson  asked  me  if  I  would 
not  be  a  witness ;  that  he  had  found  some  land  that  was  vacant  in  El  Dorado 
county,  when  he  was  up  there  fishing.  He  said  he  had  one  witness  living  in 
that  country.  He  asked  me  If  I  couldn't  act  as  a  witness  for  him,  and  I  said 
certainly  I  would.  I  knew  the  land  when  he  described  it  to  me  that  time, 
because  I  was  familiar  in  that  district  I  was  very  happy  to  act  as  a  wit- 
ness for  him." 

He  testified  that  he  knew  there  had  been  prospecting  in  that  vicin- 
ity, and  that  he  had  surveyed  the  property  about  1904,  when  he  had 
found  some  abandoned  cuts  thereabouts,  but  saw  no  evidence  of  any 
improvements,  and  that,  if  he  had  seen  the  cabin  on  the  ground,  he 
did  not  know  whether  he  would  pay  attention,  to  it,  as  there  were  many 
miners'  shacks  through  that  country. 

The  District  Court,  after  considering  all  these  and  other  facts  and 
circumstances,  was  fully  satisfied  that  the  allegations  of  fraud  were 
sustained,  and,  as  the  evidence  well  warrants  such  a  conclusion,  the 
case  is  to  be  judged  by  this  court  as  one  where  the  patent  was  obtained 
by  fraud  on  the  part  of  Frick.  Cooper  v.  United  States,  220  Fed 
867,  136  C.  C.  A.  497. 

[2]  It  is  said  that  in  no  event  is  the  United  States  entitled  to  a  money 
judgment  against  Frick  except  for  that  portion  of  the  land  which 
was  more  valuable  for  mineral  than  for  timber  "at  the  time  of  the 
grant,"  and  that  there  were  only  about  20  acres  shown  to  have  been 
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of  mineral  character.  To  support  this  contention  counsel  cite  the  act 
of  March  2,  1896  (29  Stat.  42,  43,  c.  39  [Comp.  St.  §§  4901-4903]), 
to  provide  for  the  extension  of  time  within  which  suits  may  be  brought 
to  vacate  and  annul  land  patents,  and  for  other  purposes.  This  act, 
however,  is  not  applicable  to  the  present  case,  for  it  has  to  do,  not  with 
cases  of  patents  issued  as  a  result  of  fraud,  but  with  those  involving 
rights  of  purchasers  in  good  faith  where  patents  have  been  erroneously 
issued. 

In  the  recent  case  of  United  States  v.  Whited  &  Wheless,  Ltd.,  et 
al.,  246  U.  S.  552,  38  Sup.  Ct.  367,  62  L.  Ed.  879,  the  United  States 
brought  suit  to  recover  from  certain  ofljcials  of  a  dissolved  corporation 
the  value  of  certain  public  lands  included  in  a  patent  which  it  was  al- 
leged was  procured  from  the  United  States  by  the  fraudulent  con- 
duct of  the  company  and  of  its  president.  The  Court  of  Appeals 
sustained  a  judgment  upon  a  demurrer  to  the  petition  upon  the  ground 
that  the  cause  of  action  stated  in  the  complaint  was  barred  by  the  stat- 
ute of  limitations  under  section  8  of  an  act  of  Congress  of  March  3', 
1891  (26  Stat.  1099,  c.  561  [Comp.  St.  §  5114]),  wherein  it  was  pro- 
vided that  suits  of  the  United  States  to  vacate  and  annul  any  patent 
heretofore  issued  should  only  be  brought  within  five  years  of  the 
passage  of  the  act,  and  suits  to  vacate  and  annul  patents  thereafter 
issued  should  only  be  brought  within  six  years  after  the  date  of  the 
issuance  of  such  patents.  After  holding  that  the  omission  of  language 
barring  the  right  of  the  government  to  recover  the  value  of  lands  to 
which  a  patent  had  been  fraudulently  obtained  was  intentional  and  de- 
liberate, the  court  considered  the  argument  made  by  the  appellant  to 
the  effect  that  the  right  of  recovery  by  the  government  is  limited  by 
section  2  of  the  act  of  March  2,  1896,  supra,  to  the  minimum  govern- 
ment price  paid  for  the  land.    But  the  court  said : 

"But  the  act  of  1886  deals  only  with  patents  'erroneously  issued  nnder  a 
railroad  or  wagonroad  grant,*  and  the  Umlted  recovery  allowed  is  restricted  to 
cuses  where  it  shall  appear  that  such  erroneously  patented  lands  have  been 
sold  to  bona  fide  purchasersL  That  such  a  statute  can  have  no  appUcation 
to  such  a  case  aB  we  are  considering  is  too  obvious  for  comment" 

Fraud  on  the  part  of  Frick  having  been  established,  the  lower  court 
properly  held  that  the  United  States  could  sue  Frick  for  the  return 
of  the  entire  value  of  the  land  included  in  the  patent  obtained  through 
his  fraudulent  representations.  Cooper  v.  United  States,  supra ;  Un- 
ion Coal  &  Coke  Co.  v.  United  States,  247  Fed.  106,  159  C.  C.  A. 
324. 

Affirmed. 
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STEWAUT  V.  FLORIDA,  G.  &  W.  RY.  C50.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  20,  1919.) 
No.  3225. 

1.  Railroads  ^=>151 — Bonds — Legality  of  Isstte. 

Where  railroad  bonds  by  their  terms  were  valid  only  when  certified  bj 
the  trustee,  who  was  authorized  to  certify  them  as  building  and  equip- 
ment of  the  road  progressed  on  certificate  of  the  president  and  chief 
engineer,  a  certification  based  only  on  a  certificate  of  the  engineer,  wbo 
had  ended  his  employment  with  the  company  years  before,  and  who 
stated  nothing  as  to  equipment^  held  unauthorized,  and  the  bonds  InTalid 
when  Issued. 

2.  Railroads  ^=>152 — Right  to  Bonds— Laches. 

The  failure  of  a  contracting  company,  claiming  the  right  to  railroad 
bonds  for  construction  work  done,  to  demand  their  issue  for  22  years,  held 
such  laches  as  to  bar  Its  right 

3i  Railroads  ^=>177 — ^Mortgage — Right  of  Subsequent  Puechaser  to  Ook- 
TEST  Vauditt. 

The  purchaser  of  railroad  property,  claiming  under  an  execution  sale, 
may  contest  the  validity  of  a  mortgage,  sought  to  be  foreclosed  thereon, 
and  alleged  to  constitute  a  lien  antedating  its  source  of  title. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EHstrict  of  Florida ;  Wm.  B.  Sheppard,  Judge. 

Suit  in  equity  by  Robert  W.  Stewart,  substituted  trustee,  against 
the  Florida,  Georgia  &  Western  Railway  Company  and  others.  De- 
cree for  defendants,  and  complainant  appeals.    Affirmed. 

G.  H.  Brevillier,  of  New  York  City,  and  Fred  T.  Myers,  of  Talla- 
hassee, Fla.,  for  appellant. 

W.  J.  Oven,  of  Tallahassee,  Fla.,  for  appellees. 

Before  WALKER,  Circuit  Judge,  and  GRUBB,  District  Judge. 

GRUBB,  District  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court,  dismissing  the  bill  of  complaint,  as  amended,  in  the 
above-entitled  cause,  for  want  of  equity,  upon  a  motion  to  dismiss. 
The  bill  was  filed  for  the  purpose  of  foreclosing  a  railroad  mortgage  by 
the  substituted  trustee,  and  prayed  the  declaring  of  a  lien  on  the  mort- 
gaged premises,  the  foreclosure  and  sale  of  the  railroad,  and  for  di- 
rections to  the  trustee  in  the  execution  of  the  trusts  imposed  by  the 
mortgage  or  trust  deed.  The  Seaboard  Air  Line  Railway  Company, 
appellee,  was  made  a  party  defendant  to  the  bill  of  complaint,  and  cited 
to  come  in  and  assert  any  interest  it  had  in  the  mortgaged  premises. 
It  was  upon  a  motion  to  dismiss,  filed  in  its  behalf,  that  the  decree 
appealed  from  was  rendered  by  the  District  Judge. 

The  motion  was  made  upon  many  grounds.  Among  them  were: 
(1)  That  the  defendant  was  not  the  proper  party  defendant,  or  not 
sued  in  its  proper  corporate  name;  (2)  that  the  certificate  furnished 
the  substituted  trustee  by  the  mortgagor  company  was  insufficient  au- 
thority to  justify  the  trustee  in  certifying  any  bonds  under  the  mort- 

Cs»For  other  cases  bm  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Olgesta  ft  Indexei 
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gage ;  and  (3)  laches  on  the  part  of  the  owner  ^d  holder  of  the  only 
bonds  outstanding,  in  securing  their  issue  and  certification  by  the  trus- 
tee. 

The  District  Judge  seems  to  have  relied  upon  the  first  of  the  three 
named  grounds.  If,  however,  the  decree  can  be  sustained  upon  any 
ground  contained  in  the  motion  to  dismiss,  the  decree  will  be  Affirmed 
on  this  appeal. 

The  original  mortgagor  corporation  was  organized  by  a  special  act 
of  the  Legislature  of  Florida,  approved  May  7,  1891  (chapter  4098 
of  the  Florida  Laws  of  1891),  as  a  railroad  company  authorized  to 
construct  a  railroad  from  Gainesville  to  Tallahassee,  Fla.,  with  certain 
branches  and  extensions.  Certain  land  grants  were  conferred  upon  the 
corporation  by  the  state.  The  corporate  name  was  designated  as  the 
Florida,  Georgia  &  Western  Railway  Company.  By  the  terms  of  sec- 
tion 9  of  the  act : 

"No  rights  shall  vest  under  this  act  unless  the  constmctlon  of  said  rail- 
road shall  be  commenced  within  ten  days,  and  twenty  miles  of  said  road  shall 
be  completed  within  one  year  from  the  date  of  the  passage  of  this  act,  and  the 
whole  of  said  main  line  shall  be  constructed  within  three  years  from  the 
date  hereof." 

In  June,  1891,  a  contract  for  the  construction  of  the  railroad  was 
entered  into  with  the  Interstate  Land  &  Construction  Company,  by 
which  it  was  to  build  the  road,  in  consideration  of  the  stock,  bonds,  and 
notes  of  the  railroad  company.  A  mortgage  was  executed  by  the 
railroad  company  to  the  Central  Trust  Company  of  New  York,  as 
trustee,  on  October  21,  1891,  which  is  the  mortgage  now  sought  to  be 
foreclosed.  The  road  was  not  built  according  to  the  terms  of  the 
original  act  of  incorporation,  and  the  land  grants,  at  least,  if  not  the 
corporate  franchise  adso,  lapsed  on  May  7,  1894,  according  to  the  terms 
of  the  act,  and  were  subject  to  forfeiture.  i 

On  May  30,  1895,  an  amendatory  act  was  approved  (chapter  4477 
of  the  Florida  Laws  of  1895),  by  which  the  original  incorporators 
were  reincorporated  under  a  new  name  (Tallahassee  Southeastern 
Railway  Company),  and  granted  the  right  to  build  and  operate  a 
railroad  from  Tallahassee  to  Gainesville,  Fla.,  with  extensions,  and  the 
original  land  grant  was  revived.  Section  9  of  the  original  act  was 
amended  by  conferring  on  the  new  corporation  all  the  rights  vested 
in  the  old  corporation  by  sections  6  and  7  of  the  original  act,  and 
which  were  then  subject  to  forfeiture  by  the  terms  of  the  original 
act  **upon  the  completion  of  twenty  miles  of  said  road  within  one  year 
from  the  date  of  the  passage  of  this  act,  and  the  construction  of  its 
main  line  from  Tallahassee  to  Gainesville  within  four  years  from  the 
date  hereof"  (May  30,  1895). 

A  question  is  made  as  to  whether  the  effect  of  the  amendatory  act 
was  to  create  a  separate  corporate  entity,  or  merely  to  change  the  name 
of  the  entity  created  by  the  original  act  of  1891.  The  contention  of 
the  defendant  is  that,  if  it  created  a  new  corporation,  there  was  a  de- 
fect of  parties  to  the  bill,  inasmuch  as  the  new  corporation  was  omit- 
ted as  a  party  to  it,  and,  if  it  merely  changed  the  name  of  the  old 
corporation,  then  the  old  corporation  was  suable  only  under  its  new 
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name.  The  District  Judge  held  the  defendant  suable  only  under  the 
amended  name,  and  dismissed  the  bill  for  that  reason.  We  think  the 
bill  should  have  been  dismissed  for  both  the  other  reasons  assigned 
in  the  motion,  and  find  it  Unnecessary  to  determine  whether  it  was 
properly  dismissed  for  the  reason  assigned  in  the  court  below. 

[  1  ]  i'he  terms  of  the  bond,  to  be  secured  by  the  mortgage,  provided 
that— 

"This  bond  Rhall  not  be  valid  until  the  oertlflcate  endorsed  hereon  shall 
have  been  signed  by  the  trustee  or  its  successor  or  successors  in  the  trust, 
and  it  Is  issued  and  held  under  and  subject  to  the  terms  and  conditions  of  said 
mortgage  or  deed  of  trust." 

The  terms  of  the  mortgage  itself  provided  for  the  certification  of 
the  bonds  issued  under  the  mortgage  and  delivered  to  the  trustee  by 
the  railroad  company  for  certification  by  the  trustee,  at  the  rate  of 
$12,000  for  each  mile  of  single  track  of  railway  covered  by  the  mort- 
gage, and  for  their  delivery  to  the  railroad  company,  or  upon  the  order 
of  its  president  or  treasurer,  when  certified.    It  also  provided  that — 

"Before  the  party  of  the  first  part  [the  railroad  company]  shall  be  entitled 
to  the  delivery  of  such  bonds  or  any  thereof,  the  party  of  the  first  part  shall 
deliver  to  said  trustee  a  certified  copy  of  a  resolution  of  the  board  of  directors 
or  executive  committee  of  the  party  of  the  first  part,  authorizing  the  issue  of 
such  bonds,  and  stating  the  amount  of  bonds  required  at  the  time,  and  also  a 
certificate  signed  by  the  president  and  chief  engineer  of  the  party  of  the 
first  part,  and  verified  by  their  affidavits,  showing  the  entire  number  of  miles 
of  single  track  of  main  line,  branches  and  extensions  of  said  railway  belonging 
to  the  paity  of  the  first  part,  actually  completed  and  equipped,  and  stations, 
section  houses,  water  tanks,  and  all  necessary  appurtenances  and  ready  for 
the  passage  of  trains,  and  such  certified  cc^y,  certificates  and  affidavits  shall 
be  sufficient  evidence  to  said  trustee  of  the  truth  of  the  statements  therein 
contained,  and  shall  constitute  full  and  sufficient  authority  to  said  trustee  to 
certify  and  deliver  bonds  of  this  issue  at  the  rate  aforesaid." 

The  bonds  were  valid  only  when  certified  by  the  trustee.  The  trus- 
tee was  authorized  to  certify  the  bonds  only  upon  presentation  to 
him  of  evidence  of  the  completion  of  the  railroad,  or  a  part  of  it  of 
the  kind  described  in  the  mortgage.  If  the  bonds  were  not  certified 
at  all,  or  if  they  were  certified  without  proper  authority,  they  would 
be  invalid  in  the  hands  of  the  original  holder,  and  would  not  constitute 
a  lien  upon  the  premises  described  in  the  mortgage.  The  bill  discloses 
that  bonds  in  the  amount  of  $84,000  were  certified  by  the  substituted 
trustee.  None  was  certified  by  the  original  trustee.  The  bonds  were 
certified  to  by  the  substituted  trustee  at  the  request  of  the  contractor, 
as  averred  in  the  bill,  and  the  substituted  trustee  was  directed  by  the 
railroad  company  to  deliver  the  bonds  to  Mrs.  E.  J.  H.  Richardson  for 
account  of  the  contractor.  The  bonds  must  therefore  be  treated  as 
being  held  by  the  contractor  when  the, foreclosure  bill  was  filed.  These 
are  the  only  bonds  outstanding  under  the  nwrtgage.  The  certificate 
of  the  chief  engineer,  on  which  the  substituted  trustee  acted  in  cer- 
tifying these  bonds,  is  attached  as  an  exhibit  to  the  bill.  We  think  it 
was  insufficient  on  its  face  to  justify  the  certification  of  the  bonds. 
In  the  first  place,  it  affirmatively  shows  that  the  maker  of  it  had  long 
ceased  to  have  any  official  connection  with  the  railroad  company.    The 
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terms  of  the  mortgage  contemplate  that  the  maUer  of  the  sworn  cer- 
tificate shall  bear  an  official  relation  to  the  railroad  company  when  the 
certificate  is  made.  The  sanction  arising  from  the  trust  relation  of 
officer  is  important  The  certificate  of  a  stranger  is  obviously  less 
to  be  relied  upon. 

Again,  the  certificate  of  the  former  chief  engineer  is  not  to  the  effect 
that,  while  he  was  chief  engineer,  a  single  mile  of  track  of  main  line, 
branches,  and  extensions  of  said  railway,  belonging  to  the  party  of  the 
first  part,  was  "completed  and  equipped  with  stations,  section  houses, 
water  tanks  and  all  necessary  appurtenances,  and  ready  for  passage  of 
trains."  It  only  asserts  that  "the  track  was  laid  and  said  road  complet- 
ed for  seven  miles  from  Tallahassee  towards  Perry,  and  was  in  opera- 
tion for  construction  purposes."  He  does  certify  that,  at  the  time  of 
making  the  certificate  in  May,  1913,  30  miles  of  road,  commencing  at 
Tallahassee,  was  in  operation  and  equipped  with  stations,  section 
houses,  water  tanks  and  all  necessary  appurtenances,  and  being  used 
in  the  passage  of  trains."  The  difference  of  manner  of  statement 
would  seem  to  be  deliberate  and  advised.  The  want  of  authority  in 
the  former  chief  engineer  to  certify  as  to  a  status,  long  after  his  offi- 
cial relation  terminated,  is  obvious.  The  mortgage  requires  the  sworn 
certificate  of  both  the  president  and  chief  engineer  to  be  presented  to 
the  trustee  before  bonds  can  be  certified.  A  failure  to  comply  with 
this  requirement  would  invalidate  bonds  in  the  hands  of  the  original 
holder.  For  these  reasons  the  action  of  the  substituted  trustee  in  cer- 
tifying and  delivering  the  bonds  was  unauthorized;  the  bonds  so  cer- 
tified had  no  validity,  and  never  obtained  the  protection  of  the  lien 
of  the  mortgage;  and,  there  being  no  other  bonds  outstanding,  se- 
cured by  the  mortgage,  no  reason  for  its  foreclosure  is  shown  by  the 
bill. 

[2]  Again,  the  amended  bill  of  complaint  avers  that  bonds  in  the 
par  value  of  $84,000  were  delivered  by  the  railroad  company  to  the 
original  trustee  for  certification  prior  to  the  year  1893,  and  that  the 
contractor  had,  prior  to  the  year  1893,  completed  seven  miles  of  rail- 
road and  then  had  become  entitled  to  receive  $84,000  of  the  first  mort- 
gage bonds  of  the  original  railroad  company.  The  construction  con- 
tract between  the  railroad  company  and  the  contractor  provided  for 
the  delivery  to  the  contractor  by  the  railroad  company  of  its  first  mort- 
gage bonds,  in  amounts  of  not  more  than  $12,000  per  mile  of  its  rail- 
road, "at  such  time  as  said  Interstate  Land  &  Construction  Company 
shall  request."  This  imposed  an  affirmative  duty  on  the  part  of  the 
contractor  to  make  a  request  of  the  railroad  company  for  the  bonds  to 
which  it  became  entitled.  The  bill  avers  that  bonds  in  the  amount  of 
$84,000  were  delivered  to  the  original  trustee  for  certification  prior 
to  1893.  They  were  first  certified  by  the  substituted  trustee  after 
September  3,  1915,  a  period  to  22  years.  If  the  contractor  had  se- 
cured its  certified  bonds,  it  may  be  true  that  it  might  delay  their  en- 
forcement, though  interest  was  not  currently  paid,  until  tfieir  matu- 
rity, before  prescription  would  begin  to  run,  or  it  be  charged  with  lach- 
es. The  laches  in  this  case  is  predicated  on  the  failure  of  the  con- 
tractor, for  22  years,  to  secure  the  possession  of  bonds  to  which  the 
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bill  avers  he  was  entitled  during  all  this  period,  and  not  upon  his  fail- 
ure to  enforce  their  collection.  If  the  railroad  company  wrongfully 
withheld  delivery  of  the  bonds,  or  the  trustee  wrongfully  refused  to 
certify  them,  the  contractor  had  a  remedy  against  either  or  both, 
which  he  failed  to  resort  to  for  a  period  of  more  than  20  years.  The 
evidence  then  at  hand  upon  the  issue  of  his  right  to  the  bonds  may 
long  have  disappeared.  The  period  of  prescription  was  intended  to 
cover  such  a  case. 

The  bill  affirmatively  shows  a  delay  of  more  than  20  years  to  resort 
to  a  remedy  to  secure  delivery  of  the  bonds,  and  there  is  no  attempt 
in  the  bill  to  explain  the  delay.  We  think  the  brll  shows  that  the  cause 
of  action  is  barred  bv  laches.  Bryan  v.  Kales,  134  U.  S.  126,  10  Sup. 
Ct.  435,  33  L.  Ed.  829;  Richards  v.  Mackall,  124  U.  S.  183,  8  Sup.  Ct. 
437,  31  L.  Ed.  396;  Abraham  v.  Ordway,  158  U.  S.  421,  15  Sup.  Ct. 
894,  39  L.  Ed.  1036;  Mackall  v.  Willoughby,  167  U.  S.  637,  17  Sup. 
Ct.  954,  42  L.  Ed.  323;  Godden  v.  Kimmell,  99  U.  S.  201,  25  L.  Ed, 
431 ;  Foster  v.  Mansfield  C.  &  L.  M.  R.  Co.,  146  U.  S.  88,  13  Sup.  Ct. 
28,  36  L.  Ed.  899.  It  is  hardly  consistent  with  the  ordinary  course  of 
business  that  a  contractor,  if  entitled  to  the  bonds,  would  have  been 
content  to  postpone  securing  possession  of  them  for  22  years.  Pre- 
sumably, either  the  contractor  failed  to  perform  his  contract  and  lost 
his  right  to  the  bonds,  or  the  railroad  enterprise  itself  failed,  because 
of  the  noncompletion  of  the  railroad  in  3  years,  or  of  a  20-mile  sec- 
tion in  one  year  from  the  approval  of  the  act  of  May  7,  1891,  and  the 
right  to  the  bonds  became  valueless,  until  at  least  the  forfeiture  was 
relieved  by  the  amendatory  act  of  1895.  We  are  clearly  of  the  opin- 
ion that  the  only  holder  of  outstanding  bonds  issued  under  the  mort- 
gage delayed  asserting  its  right  until  barred  by  laches. 

[3]  The  contention  is  advanced  by  appellant  that  the  Seaboard  Air 
Line  Railway  Company,  on  whose  motion  to  dismiss  the  decree  was 
rendered,  is  not  in  a  position  to  rely  upon  either  the  insufficiency  of 
the  certificate  of  the  chief  engineer  to  invalidate  the  bonds,  or  upon  the 
laches  of  the  contractor,  as  a  defense  to  the  bill.  The  bill  alleges  that 
the  defendant,  the  Seaboard  Air  Line  Railway  Company,  has,  or 
claims  to  have,  an  interest  in  the  mortgaged  premises  adverse  to  plain- 
tiff, as  the  successor  or  assign  of  James  M.  Mayo,  who  purchased 
the  physical  property  of  the  railroad  under  an  execution  issued  on  a 
judgment  in  his  favor  against  it.  It  is  also  averred  that  M:  yo  sub- 
sequently conveyed  his  rights  to  the  Tallahassee  Southeastern  Rail- 
way Company,  and  that  the  Seaboard  Air  Line  Railway  Company 
claims  through  Mayo,  and  consequently  through  his  grantee.  It  is 
contended  that  the  sale  to  Mayo  was  void,  because  the  franchise  was 
not  conveyed  to  him.  However,  he  and  his  successors  in  title  took 
and  maintained  possession  of  and  operated  the  railroad.  It  also  ap- 
pears that  the  physical  property  and  the  franchise  were  joined  again 
by  the  conveyance  from  Mayo  to  the  Tallahassee  Southeastern  Rail- 
way Company,  in  which  the  Legislature  had  vested  or  revived  the 
original  franchise  of  the  Florida,  Georgia  &  Western  Railway  Com- 
pany. 
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The  bill  therefore  shows,  at  least  by  fair  inference,  that  the  Seaboard 
Air  lyine  Railway  Company  acquired  its  interest  in  the  tangible  property 
from  Mayo,  a  judgment  creditor  of  and  a  purchaser  at  execution  sale 
from  the  original  railroad  company,  and  that  it  also  acquired  the  fran- 
chise to  operate  the  railroad  from  the  Tallahassee  Southeastern  Rail- 
way Company,  in  which  it  was  vested  by  the  Legislature  of  Florida. 
Invested  with  the  title  of  the  judgment  creditor  and  purchaser  at  ex- 
ecution sale,  the  Seaboard  Air  Line  Railway  Company  was  entitled 
to  defend  against  the  foreclosure  of  a  mortgage  that  the  bill  averred 
outranked  in  priority  of  lien  the  judgment  and  the  title  acquired  by 
the  purchaser  at  execution  sale  under  it. 

For  the  reasons  assigned,  we  think  the  decree  dismissing  the  bill  of 
complaint  should  be  affirmed,  with  costs ;  and  it  is  so  ordered. 

Affirmed* 


FOREMAN  V.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Fourth  Circuit     December  5,  191&) 

No.  1648. 

1.  Poisons  ^=>9— Harbison  Nab€otic  Act — Offenses — Indictment. 

An  indictm^it  charging  'in  substance  that  defendant  did  "dispense,  dis- 
tribute and  sell"  a  derivative  of  opium  to  persons  named  without  a  writ- 
ten order  on  the  prescribed  form  and  not  in  the  course  of  his  professional 
practice  as  a  physician  held  to  charge  an  offense  under  Hairison  Narcotic 
Act  Dec.  17,  1914,  §  2  (Oomp.  St.  §  6287h). 

2.  Words  and  Phrases — *T>ispense" — ^"DisTBiBim;." 

To  dispense  is  to  deal  out  or  divide  out  generally,  while  to  distribute  is 
to  deal  or  divide  outJ  in  proportion  or  in  shares. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dispense;   Distribute.] 

3.  Internal  Hevenue  ^=>2 —Harrison  Narcotic  Act — Constitutionalitt. 

The  provisions  of  Harrison  Narcotic  Act  Dec.  17,  1914,  §  2  (Gomp.  St. 
§  6287h)  whicdi  impose  restraints  on  the  disposition  of  narcotic  drugs  by 
one  who  has  registered  and  paid  thei  tax  as  a  physician  or  dealer  have 
direct  relation  to  the  revenue  provisions  of  the  Act  and  are  within  the 
constitutional  powers  of  Congress. 

4.  Poisons  ^=»4 — Harrison  Narcotic  Act — Offenses — "Sale"  of  Narcotics. 

The  mere  Issuance  of  a  prescription  by  a  physician  for  a  narcotic  drug, 
to  be  filled  by  any  druggist,  without  participation  by  the  physician  in  the 
sale  made  under  It  is  not  a  sale  or  such  dispensing  or  distribution  as 
amounts  to  a  sale  within  the  meaning  of  Harrison  Narcotic  Act  Dec.  17, 
1914,  §  2  (Comp.  St.  §  6287h). 

[Ed.  Note. — For  other  definition^  see  Words  and  Phrases,  First  and 
Second  Series,  Sale.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
TMstrict  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Judge. 

Criminal  prosecution  by  the  United  States  against  Walter  T.  Fore- 
man.   Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

'or  oilier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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D.  Lawrence  Groner,  of  Norfolk,  Va.  (R.  M.  Lett,  of  Newport 
News,  Va.,  on  the  brief),  for  plaintiff  in  error. 

Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.  (Richard  H, 
Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  on  the  brief),  for  the  United 
States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  McDOWELL. 
District  Judge. 

WOODS,  Circuit  Judge.  Defendant  was  convicted  and  sentenced 
under  an  indictment  which  in  the  first  count  charges  that  on  Novem- 
ber 27,  1916,  he  did— 

"unlawfully  and  feloniously  dispense,  distribute,  and  sell  to  one  Elsie  Davis  a 
certain  quantity  of  a  certain  derivative  of  opium,  to  wit,  tlu-ee  grains  of  mor- 
phine sulphate,  he,  the  said  Walter  T.  Foreman,  then  and  there  issuiuK  to  the 
said  Elsie  Davis  a  certain  prescription  wherein  he,  the  said  Walter  T.  Fore- 
man, prescribed  for  the  said  &lsie  Davis  three  grains  of  morphine  sulphate, 
which  said  prescription,  so  issued  by  the  said  Walter  T.  Foreman  to  the  said 
Elsie  Davis,  was  not  issued  by  Walter  T.  Foreman  in  the  course  of  his  pro- 
fessional practice  only,  and  which  morphine  sulphate  was  not  dispensed,  dis- 
tributed, sold,  bartered,  exchanged,  or  given  away  in  pursuance  of  a  written 
order  from  the  said  Elsie  Davis  on  a  form  issued  in  blank  by  the  Commis- 
sioner of  Internal  Revenue  for  that  purpose." 

Two  other  counts  make  the  same  charge  as  to  sales  of  different 
amounts  of  the  same  drug  by  prescriptions  given  to  other  persons. 

[1]  The  demurrer  to  the  indictment  was  properly  overruled.  Sec- 
tion 1  of  the  act  of  1914  (Act  Dec.  17,  1914,  c.  1,  38  Stat.  785  [Comp. 
St.  §  6287g])  requires,  under  penalty,  registration  and  payment  of  a: 
tax  of  $1  as  a  condition  of  production,  importation,  manufacturing, 
compounding,  dealing  in,  dispensing,  distributing,  or  giving  away  opium 
or  its  derivatives.  Section  2  (section  6287h)  regulates,  in  the  public 
interest,  traffic  in  the  deleterious  drugs  by  those  who  have  registered 
and  paid  the  tax,  by  forbidding  under  penalty — 

'  "any  person  to  sell,  barter,  exchange,  or  give  away  any  of  the  aforesaid  drugs 
except  in  pursuance  of  a  written  order  of  the  person  to  whom  such  artlcie  is 
sold,  bartered,  exchanged,  or  given,  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue." 

The  order  forms  can  be  issued  only  to  those  persons  who  have  reg- 
istered and  paid  the  tax. 

This  section  in  terms  provides  that  it  shall  not  apply  *'to  the  dis- 
pensing or  distribution  of  any  of  the  afdresaid  drugs  to  a  patient  by 
a  physician,  dentist,  or  veterinary  surgeon  registered  under  this  act 
in  the  course  of  his  professional  practice  only,"  or  "to  .the  sale,  dis- 
pensings or  distribution  of  any  of  the  aforesaid  drugs  by  a  dealer  to 
a  consumer  under  and  in  pursuance  of  a  written  prescription  issued 
by  a  physician,  dentist,  or  veterinary  surgeon  registered  under  this 
act." 

The  substance  of  the  charge  in  the  indictment  is  that  defendant 
did  dispense,  distribute  and  sell  opium  to  the  persons  named  without 
a  written  order  and  npt  in  the  course  of  his  professional  practice.  The 
indictment  being  laid  under  section  2  of  the  act,  it  is  necessary  to 
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allege  either  sale,  barter,  exchange,  or  gift  of  the  drug.  In  criminal 
law  all  these  terms  connote  ownership,  possession,  or  control,  actual, 
apparent,  or  pretensive,  in  the  dealer  for  himself  or  for  another,  and 
the  voluntary  parting  with  that  ownership,  possession,  or  control. 

[2]  To  dispense  is  to  deal  out  or  divide  out  generally;  to  distribute 
is  to  deal  or  divide  out  in  proportion  or  in  shares.  These  words  also 
connote  ownership,  possession,  or  control,  actual,  apparent,  or  pre- 
tensive, in  the  dispenser  for  himself  or  another,  and  the  voluntary  part- 
ing with  the  possession,  ownership,  or  control;  but  the  general  alle- 
gation of  dispensing  or  distribution  would  not  indicate  whether  the 
voluntary  parting  with  possession,  ownership,  or  control  was  by 
selling,  or  bartering,  or  exchanging,  or  giving.  Hence,  if  the  indict- 
ment had  charged  only  distribution  and  dispensing,  the  words  would 
be  too  general  to  indicate  with  certainty  whether  the  particular  stat- 
utory offense  charged  was  sale  or  barter  or  exchange  or  gift  of  the 
drug. 

But  the  charge  in  the  indictment  of  selling  without  the  order  re- 
quired is  a  charge  of  one  of  the  precise  acts  denounced  in  the  statute. 
The  dependent  clause  "issuing  to  the  said  Elsie  Davis  a  certain  pre- 
scription and,"  etc.,  does  not  affect  the  matter,  for  proof  of  a  sale 
without  the  order  would  be  sufficient,  even  if  made  under  the  guise 
of  a  prescription.  The  defendant  was  therefore  informed  by  the  in- 
dictment that  he  was  charged  with  selling  to  the  persons  named. 
Whether  proof  that  the  defendant  had  made  a  sale  in  some  other  way 
than  under  the  guise  of  a  physician's  prescription  would  have  been 
fatal  variance  between  the  charge  and  the  proof  is  a  question  which 
does  not  affect  the  validity  of  the  indictment. 

[3]  The  indictment  is  attacked  on  the  additional  ground  that  it 
charges  no  offense  which  the  Congress  had  the  power  to  create.  The 
act  was  sustained  as  a  revenue  measure  in  United  States  v,  Moy,  241 
U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061,  Ann.  Cas.  1917D,  854. 
It  is  argued  that,  when  the  dealer  complies  with  the  first  section  of  the 
act  by  registry  and  payment  of  the  tax,  all  that  affects  the  revenue  is 
done,  and  that  the  further  restraints  on  his  business  provided  by  the 
second  section  of  the  act  do  not  affect  the  revenue,  and  are  therefore 
invalid  as  an  attempted  invasion  of  the  police  power  of  the  states. 
The  Supreme  Court  has  answered  such  objections  by  holding  that  in 
a  revenue  statute  the  Congress  may  make  any  rule  or  regulation  which 
is  not  in  itself  unreasonable, .  although  its  effect  on  the  revenue  be 
only  remote  or  incidental,  and  its  effect  on  the  public  health  or  morals 
direct  and  obvious.  In  re  Kollock,  165  U.  S.  526-536,  17  Sup.  Ct. 
444,  41  L.  Ed.  813;  Felsenheld  v.  United  States,  186  U.  S.  126,  22 
Sup.  Ct.  740,  46  L.  Ed.  1085.  All  the  regulations  of  section  2  tend 
to  promote  public  health  and  morals  and  doubtless  that  consideration 
influenced  its  enactment.  But  these  regulations  also  bear  directly  on 
the  revenue  in  that  the  procurement  of  the  drugs  only  on  orders  and 
prescriptions  to  be  filed  and  kept  enable  the  officers  of  the  government 
to  ascertain  whether  unregistered  persons  are  using  the  orders  and 
prescriptions  authorized  by  the  statute.    These  requirements  are  also 
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valuable  in  connection  with  section  1  providing  for  the  collection  of 
the  current  revenue  in  that  the  information  as  to  the  extent  of  the  busi- 
ness to  be  derived  from  the  orders  and  prescriptions  filed  may  be  of 
value  in  fixing  the  tax  upon  dealers. 

[4]  There  was  no  motion  to  direct  a  verdict  for  failure  of  evidence, 
and  therefore  the  assignment  of  error  in  refusing  to  direct  acquittal 
is  without  foundation.  The  omission  is  not  material,  however,  since 
the  sufficiency  of  the  evidence  is  involved  in  the  assignment  of  error 
in  the  following  instruction  to  which  exception  was  taken : 

"And  the  court  further  charges  you,  as  a  matter  of  law,  that  the  issuing  of 
prescriptions  by  a  registered  physician  to  persons  other  than  his  patients,  and 
in  the  course  of  his  professional  practice  only,  whereby  they  could  procure 
and  did  procure  the  inhibited  drugs,  is  a  sale,  a  dispensing  and  distrlbntion, 
of  such  drugs  within  the  meaning  of  the  act  of  Congress  under  wliich  tbe 
accused  is  being  prosecuted." 

Resolving  all  conflicting  testimony  against  the  defendant,  no  direct 
sale,  barter,  exchange,  or  gift,  and  no  dispensing  or  distribution  that 
would  denote  participation  in  a  sale,  barter,  exchange,  or  gift  by  him, 
was  proved.  He  registered  and  paid  the  tax.  Afterwards  he  gave 
prescriptions  for  morphine  and  cocaine  to  the  persons  named  in  the 
indictment,  who  were  drug  addicts,  calling  for  such  quantities  of  the 
drugs  as  to  indicate  that  he  was  merely  gratif3dng  the  craving  of  the 
addicts  and  that  he  was  not  seeking  to  cure  them  of  the  habit.  The 
drugs  were  not  furnished  by^  the  defendant.  On  the  contrary,  the  pre- 
scriptions were  carried  by  the  recipients  to  different  registered  drug- 
gists and  by  them  filled.  There  was  no  evidence  that  defendant  was 
interested  in  the  business  of  any  of  the  druggists,  or  had  any  arrange- 
ment to  share  the  profits  of  the  sales  with  them,  or  that  he  was  agent 
for  any  druggist,  or  that  he  even  knew  where  the  prescriptions  were  to 
be  carried.  What  the  statute  forbi4s  is  sale,  barter,  exchange,  or  gift, 
including  such  distribution  and  dispensing  by  a  physician  not  in  the 
course  of  his  practice  as  would  amount  to  participation  in  a  sale,  barter, 
exchange,  or  gift.  The  mere  issuance  of  a  prescription  by  a  physician 
to  be  filled  by  any  druggist,  without  participation  by  the  physician  in 
the  sale  made  under  it,  would  not  be  a  sale  as  charged  in  the  indict- 
ment, or  such  distribution  or  dispensing  as  amounts  to  a  sale.  The 
instruction  quoted  was  therefore  erroneous. 

Reversed. 

McDowell,  District  Judge,  concurs,  except  as  to  the  ruling  on 
the  demurrer. 
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NOBra  BRITISH  &  MERCANTILB  INS.  CO.  v.  H.  BAARS  &  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  20,  1919.) 
No.  3294. 

1.  INBUEANCE   ^=S»314 — ^MaBINE  INSUBANGE — ^DEVIATION — ABANDONMENT. 

An  intended  deviation  from  the  voyage  described  In  a  policy  will  not 
avoid  the  policy,  where  loss  occurred  before  the  point  of  deviation  was 
reached;  but  it  is  avoided  by  an  abandonment  of  the  voyage,  although 
the  vessel  was  still  on  the  intended  course. 

2.  INBUBANCE  <@==>314 — Mabjnb  Insubance — Deviation  fbom  Yotage. 

Plaintiff  chartered  a  steamship,  then  in  London,  for  a  voyage  from  a 
Gulf  port  to  Europe,  and  insured  the  profits  of  the  voyage  with  de- 
fendant, including  war  risks.  Owing  to  war  conditions  and  the  require- 
ment of  the  British  authorities,  the  vessel  was  to  proceed  first  to  Algiers, 
and  on  leaving  there  was  to  stop  at  Huelva,  Spain,  for  cargo  for  New 
Orleans,  which  was  the  ultimate  destination  of  the  voyage,  for  delivery 
under  the  charter.  Shortly  after  leaving  ESngland  she  was  sunk  by  a 
sutokarine,  although  on  a  course  advised  as  safer  than  a  direct  one  to 
the  Gulf,  ff^d,  that  the  Intended  course  by  way  of  Algiers  and  Huelva 
was  connected  with  the  ultimate  voyage,  and  was  not  a  deviation  which 
invalidated  the  policy. 

In  EiTor  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida;  Wm.  B.  Sheppard,  Judge. 

Action  at  law  by  H.  Baars  &  Co.,  a  corporation,  against  the  North 
British  &  Mercantile  Insurance  Company.  Judgment  for  plaintiif ,  and 
defendant  brings  error.   Affirmed. 

Francis  B.  Carter,  of  Pensacola,  Ha.,  and  Oscar  R.  Houston,  of 
New  York  City,  for  plaintiff  in  error. 

Wm.  H.  Watson  and  S.  Pasco,  Jr.,  both  of  Pensacola,  Fla.,  for  de- 
fendant in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge.  This  was  an  action  at  law,  instituted  on 
a  marine  policy  of  insurance,  covering  the  anticipated  profits  of  a  voy- 
age of  the  steamship  Gamen  under  a  charter  party  with  the  defendants 
in  error,  who  were  plaintiffs  in  the  District  Court.  The  vessel  was 
sunk  by  a  submarine  about  35  miles  west  southwest  off  the  Scilly  Is- 
lands,, while  on  its  way  to  Algiers.  The  marine  policy  included  war 
risks,  and  insured  the  profits  of  the  future  voyage  which  the  vessel  was 
chartered  to  make  to  a  European  port  after  its  arrival  at  a  Gulf  port 
in  the  United  Stato^  The  plaintiff  in  error  defended  the  action  upon 
two  theories.  The  first  was  that  the  vessel  had  abandoned  the  voyage 
for  which  she  was  insured,  prior  to  the  time  of  her  loss,  and  that  for 
that  reason  the  insurance  did  not  attach.  The  second  was  that  there 
was  a  concealment  of  material  information  from  the  insurer,  of  which 
the  insured  or  its  agents  and  brokers  were  in  possession  before  the 
policy  was  written. 

^s^For  other  cases  see  same  topic  ft  KBY-NTJMBER  In  all  Key-Numbered  Digests  ft  Indexes 
255  F.— 40 
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[1]  The  solution  of  the  first  question  depends  upon  whether  the 
Gamen  had  abandoned  the  voyage  from  London  to  a  Gulf  port  in  the 
United  States  before  she  was  lost.  The  facts  are  not  seriously  in  dis- 
pute. The  owners  had,  before  the  vessel  reached  London,  entered  into 
a  charter  with  the  defendants  in  error  for  the  future  voyage  from  a 
Gulf  port  in  this  country  to  a  European  port.  By  its  terms  she  was 
required  to  r^x)rt  to  the  charterers  at  a  port  on  the  Gulf  of  Mexico, 
between  October  1st  and  November  25th,  for  the  future  voyage.  She 
was  sunk  on  September  8,  1916.  Shortly  before  that  time  she  had 
sailed  from  London  for  Barry,  in  Wales,  to  get  bunker  coal  for  the 
voyage  across  the  Atlantic.  Her  master  knew  of  the  charter  she  was 
required  to  fill  for  the  defendants  in  error  on  leaving  London,  but,  up 
to  the  time  of  the  loss  of  the  vessel,  had  not  received  orders  from  his 
owners  to  proceed  further  than  Algiers.  One  reason  for  her  voyage 
from  Barry  to  Algiers  was  that  the  British  authorities  at  Barry  refused 
to  supply  the  vessel  with  bunker  coal,  "unless  the  steamer  carried  an  in- 
termediate outward  cargo  for  the  benefit  of  Great  Britain  or  her  Allies 
in  the  present  war."  The  vessel  had  also  been  chartered  for  a  voyage 
from  Algiers  to  Huelva,'a  port  on  the  Mediterranean  in  Spain,  to  take 
on  a  cargo  of  ore,  for  delivery  at  New  Orleans.  The  master  was  to 
receive  orders  to  sail  to  Huelva,  upon  his  arrival  at  Algiers.  The  ship 
was  sunk  while  on  a  course  different  from  the  ordinary  course  pursued 
from  Barry  to  an  American  Gulf  port  before  the  war. 

The  undisputed  evidence  is  to  the  effect,  however,  that  she  was  then 
pursuing  the  safest  course,  though  not  the  quickest  or  most  direct, 
to  an  American  Gulf  port,  in  view  of  the  greater  danger  from  subma- 
rines, if  she  adopted  the  usual  prewar  course,  which  did  not  hug  the 
English  coast  so  close,  and  was  pursuing  the  one  advised  by  the  British 
admiralty,  and  generally  adopted  since  the  war.  The  policy  sued  on 
permitted  deviations  of  the  vessel  from  the  voyage  described,  provided 
the  deviations  were  communicated  to  the  insurer  as  soon  as  known  to 
the  assured,  and  an  additional  premium  paid,  if  required.  It  is  con- 
ceded that  the  deviation  in  this  case  was  not  known  to  the  insured  until 
after  the  loss  of  the  vessel,  and  that  no  additional  premium  had  been 
required  to  be  paid  by  it.  It  also  appears  that  there  was  no  actual 
deviation  up  to  the  time  of  the  loss,  as  the  route  pursued  up  to  that 
time  was  the  common  route  to  Algiers  and  to  an  Ajnerican  Gulf  port. 
An  intended  deviation,  to  be  accomplished  thereafter,  would  not  avoid 
the  insurance.  An  abandonment  of  the  voyage  insured  would,  however, 
avoid  the  policy,  since  it  was  not  permitted  by  the  policy,  and  this  would 
be  true,  though  the  loss  occurred  while  the  vessel  was  still  on  the  com- 
mon course  and  before  it  had  reached  the  point  of  divergence. 

[2]  The  EHstrict  Judge  chai^ged  the  jury  that  an  abandonment  of 
the  insured  voyage  was  necessary  to  avoid  the  insurance,  and  that  if 
there  was  no  departure  upon  the  part  of  the  owners  from  the  time  the 
vessel  left  London  from  the  intended  voyage  to  an  American  Gulf  port, 
and  if  the  ports  in  the  Mediterranean  were  to  be  called  at  on  a  voyage, 
the  ultimate  destination  of  which  was  a  port  in  the  Gulf  of  Mexico, 
then  the  voyages  to  Barry  and  to  the  Mediterranean  ports  were  de- 
viations merely,  and  did  not  avoid  the  policy.    The  correctness  of  this 
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portion  of  the  charge  presents  the  question.  In  the  case  of  Marine 
Insurance  Company  v.  Tucker,  3  Cranch,  357,  the  Supreme  Court  made 
the  identity  of  the  ultimate  destination  of  the  insured  and  the  actual 
voyage  the  determining  factor  as  to  whether  or  not  the  voyage  had  beeit 
abandoned.  Each  justice  wrote  a  separate  opinion,  and  all  concurred 
in  this  view. 

The  plaintiff  in  error  dissents  from  the  principle  that  identity  of 
termini  should  be  determinative,  and  insists  that  the  intermediate  voy- 
age must  also  be  connected  with  and  subordinate  to  the  insured  voyage. 
If  that  be  conceded  to  be  a  correct  limitation  on  the  rule  announced  in 
the  case  cited,  we  are  of  the  opinion  that  the  facts,  without  dispute, 
showed  that  the  voyages  to  Barry  and  Algiers,  and  to  Huelva,  were  all 
connected  with  the  insured  voyage  from  London  to  a  Gulf  port,  in  the 
sense  that  would  prevent  any  or  all  of  them  from  constituting  an  aban-  " 
donment  of  it.  The  purpose  of  the  voyage  to  Barry  was  to  get  bunker 
coal  for  the  voyage  across  the  Atlantic.  It  is  conceded  that  this  was 
at  most  a  deviation.  The  record  shows  that  the  ship  could  procure 
bunker  coal  at  Barry  only  by  agreeing  to  carry  an  intermediate  out- 
ward cargo  for  the  benefit  of  Great  Britain  or  her  Allies.  She  carried 
a  cargo  of  coal  to  Algiers  for  that  purpose.  If  it  was  necessary  for 
her  to  proceed  to  Barry  to  get  bunker  coal,  it  was  necessary  for  her 
to  go  where  the  British  authorities  required  her  to  go  as  a  condition 
of  being  furnished  such  coal.  The  fair  inference  from  the  record  is 
that  she  was  making  the  voyage  to  Algiers  in  response  to  this  require- 
ment, at  least  partly.  If  it  was  partly  made  upon  the  demand  of  the 
British  authorities,  that  would  supply  the  necessary  connection  between 
it  and  the  insured  voyage.  The  contemplated  voyage  from  Algiers  to 
Huelva  was  for  the  purpose  of  loading  ore  at  the  latter  port  for  New 
Orleans,  which  is  a  port  covered  by  the  description  of  the  terminus  for 
the  insured  voyage.  Departing  from  Algiers  on  the  insured  voyage, 
she  had  to  pass  through  the  straits  of  Gibraltar. 

We  do  not  think  that  her  stopping  at  the  port  of  Huelva,  on  the 
south  coast  of  Spain,  to  secure  cargo  for  the  insured  voyage,  was  an 
abandonment  of  the  insured  vovage,  or  was  an  entirely  separate  and 
unconnected  voyage  from  it.  She  was  not  required  to  sail  in  ballast 
at  the  risk  of  being  held  otherwise  to  have  abandoned  the  insured 
voyage,  provided  the  intention  to  make  a  Gulf  port  in  the  United 
States,  her  ultimate  destination,  remained  that  of  her  owners.  The 
District  Judge  left  it  to  the  jury  to  determine  whether  this  intention 
on  the  part  of  her  owners  did  remain  up  to  the  time  of  the  loss.  The 
evidence  is  persuasive  that  it  did.  The  Gamen  took  on  bunker  coal 
at  Barry  in  sufficient  quantity  to  make  the  insured  voyage.  She  was 
insured  by  her  owners  for  a  round-trip  voyage  to  a  Gulf  of  Mexico 
port.  She  was  to  take  cargo  at  Huelva  for  such  a  port.  Her  charter 
with  defendants  in  error  required  her  to  be  in  a  Gulf  of  Mexico  port 
between  October  1st  and  November  25th.  The  mere  fact  that  her  mas- 
ter had  orders,  on  leaving  Barry,  which  controlled  him  only  to  Algiers, 
is  not  persuasive  to  the  contrary,  since  it  is  undisputed  she  was  to  go 
thence  at  least  to  Huelva,  under  charter  requirement,  and  when  it  is 
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also  considered  that  her  master  knew  of  the  necessity  of  being  in  a 
Gulf  of  Mexico  port  before  November  25th. 

Our  conclusion  is  that,  whether  or  not  identical  termini  always  make 
identical  voyages,  in  this  case  the  voyages  to  Barry,  to  Algiers,  and  to 
Huelva  are  all  shown  by  the  record  to  have  been  connected  with  the 
insured  voyage,  so  that,  if  the  Gamen  was  intended  ultimately  by  her 
owners  to  have  been  sent  to  a  Gulf  port  in  the  United  States,  they, 
singly  or  together,  did  not  constitute  an  abandonment  of  the  insured 
voyage.  The  jury  found  that  such  was  the  owner's  intention,  on  ev- 
idence amply  justifying  the  finding. 

The  second  ground  of  defense  against  a  recovery  on  the  policy  was 
that  there  had  been  a  concealment  of  material  information  from  the 
insurer,  which  the  insured,  through  its  agents,  was  in  possession  of  be- 
fore the  policy  was  issued.  The  information  alleged  to  have  been 
suppressed  was  that  the  Gamen  would  probably  carry  a  cargo  of  coal 
to  the  Western  or  Azores  Islands,  and  stop  there  for  that  purpose.  It 
admits  of  doubt  from  the  record  that  the  agents  of  the  insured  had  any 
specific  information  to  that  eflfect  of  a  character  that  the  law  would 
require  them  to  disclose  to  the  insurer.  It  would  seem  |o  have  been  a 
mere  probability,  based  on  custom,  and  not  actual  information  as  to 
the  specific  voyage.  However  this  may  be,  the  District  Judge  left 
this  question  to  the  jury  under  proper  instructions,  and  the  jury  found 
against  the  plaintiff  in  error  upon  it. 

There  are  many  assignments  of  error  relied  upon  in  the  briefs  of 
counsel  for  plaintiff  in  error,  but  not  orally  argued.  Our  examination 
of  them  has  disclosed  none  which  we  think  constitutes  reversible  error. 
We  think  the  issues  were  fairly  presented  to  the  jury,  and  that  the 
judgment  should  be,  and  it  is,  ordered  affirmed,  with  costs. 

Affirmed, 


POLLMAN  et  al.  v.  CURTICE  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  15,  1919.) 

No.  6079. 

1.  Trusts   ^=>72 — ^Resulting   Tbust — Paymeptf   of   Pubohabb   Moket   for 

Land. 

One  who  buys  land  with  money  of  another  as  his  representative,  but 
takes  conveyance  to  himself,  holds  the  title  in  trust  for  sudi  other. 

2.  Banks  and  Banking  €=»116(1) — Notice  to  President. 

A  bank,  which  through  its  president  and  mana^ng  officer  made  a  loan 
on  land,  and  the  president,  who  afterward  bought  the  land  subject  to 
the  mortgage,^  field  not  bona  fide  purchasers  for  value  without  notice, 
where  the  grantor  in  fact  held  the  title  In  trust  for  another,  who  on  pur- 
chase of  the  land  a  year  before  paid  the  consideration,  which  was  known 
to  the  president,  through  whom  the  negotiations  were  conducted,  and  who 
also  linew  other  facts  sufficient  to  put  him  on  inquiry,  and  whose  knowl- 
edge was  attributable  to  the  bank. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

C=^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Suit  by  Laura  A.  Curtice  and  another  against  F.  W.  PoUman  and 
others.  Decree  for  complainants,  and  certain  defendants  appeal.  Af- 
firmed. 

John  H.  Grain,  of  Ft.  Scott,  Kan.,  for  appellants. 
William  C.  Scarritt,  of  Kansas  City,  Mo.  (Isaac  P.  Ryland,  of  Kan- 
sas C\.  .  Mo.,  on  the  brief),  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  BOOTH, 
District  Judge. 

BOOTH,  District  Judge.  This  is  a  suit  in  equity  brought  by  Laura 
A.  Curtice  and  Miriam  S.  Curtice,  widow  and  child,  respectively,  of 
J.  M.  Curtice,  against  F.  W.  Pollman  and  wife,  Linn  County  Bank,  and 
A.  G.  Copeland  and  wife. 

Plaintiffs  ask  a  decree  adjudging  that  they  are  the  owners  of  a  de- 
scribed tract  of  land  in  Linn  county,  Kan. ;  that  a  mortgage  on  the 
land  made  by  the  Gopelands  to  the  bank,  and  a  deed  of  the  land  made 
by  the  Gopelands  to  Pollman,  be  declared  null  and  void ;  and  that  the 
Gopelands  be  ordered  to  make  conveyance  of  the  land  to  plaintiffs. 

The  trial  court  by  its  decree  granted  the  relief  sought.  Appeal  was 
taken  by  the  defendants  Pollman  and  the  bank  only ;  the  defendants 
Copeland  expressly  declining  to  join  in  the  appeal. 

Briefly  the  facts  disclosed  by  the  record  are  as  follows :  J.  M. 
Curtice,  of  Kansas  City,  and  A.  G.  Copeland,  of  La  Cygne,  Linn  coun- 
ty, Kan.,  were  friends,  and  had  been  accustomed  to  hunt  together  in 
Linn  county.  Curtice,  in  the  fall  of  1914,  authorized  Copeland  to  pur- 
chase the  land  in  question,  which  was  then  owned  by  D.  C.  and  G.  L. 
Boomer,  of  Iowa.  Correspondence  was  had  with  the  Boomers,  and  a 
purchase  agreed  upon.  This  correspondence  was  largely  carried  on  in 
behalf  of  Copeland  through  the  defendant  bank,  acting  by  Pollman,  its 
president  and  sole  managing  officer.  The  correspondence  shows  that  the 
deed  finally  made  by  the  Boomers  was  transmitted  to  the  bank  in  Febru- 
ary, 1915,  with  the  name  of  the  grantee  left  blank  at  the  request  of  the  , 
Linn  County  Bank.  The  name  of  Copeland  was  afterward  filled  in  as 
grantee,  with  the  knowledge  of  PoUman.  A  payment  of  $500  prior  to  the 
transmitting  of  the  deed  had  been  made  to  the  Boomers  through  the 
bank,  by  means  of  the  proceeds  of  a  draft  made  out  by  Pollman,  signed 
by  Copeland,  drawn  on  Curtice,  and  honored  by  him.  Final  payment 
was  also  made  through  the  bank  by  means  of  a  second  draft,  for  $3,500, 
also  made  out  by  Pollman,  signed  by  Copeland,  and  drawn  on  Cur- 
tice, The  bank,  by  Pollman  looked  after  the  extension  of  the  abstract 
and  attended  to  fulfilling  the  requirements  of  the  examining  attorney. 
Pollman  had  met  Curtice  a  number  of  times,  knew  that  he  was  reputed 
to  be  wealthy,  and  he  also  knew  Copeland  was  a  man  of  limited  means. 
The  correspondence  between  the  bank  and  the  representative  of  the 
Boomers  discloses  that  Copeland  was  to  receive  $200  as  a  commission. 
The  Boomers  authorized  the  bank  to  retain  and  pay  this  commission 
out  of  the  final  payment  coming  to  them,  and  the  bank  did  retain  that 
amount  and  credited  it  to  Copeland  upon  his  account  with  the  bank. 
The  bank  also  retained  out  of  the  purchase  price  certain  charges  made 
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by  it  and  certain  expenses  for  abstract,  etc.  The  transaction  was  closed 
in  March,  1915,  the  negotiations  having  extended  over  a  period  of  two 
months.  All  of  these  facts  were  known  fully  to  PoUman,  who  was 
acting  for  the  bank  in  carrying  through  the  transaction  for  Copeland. 

[1]  Before  the  draft  of  $3,500  had  been  honored  by  Curtice,  a  dec- 
laration of  trust  had  been  forwarded  by  Curtice's  attorney  to  Copeland, 
who  signed  and  acknowledged  the  same  and  returned  it  The  declara- 
tion reads  as  follows : 

"Know  all  men  by  these  presents,  that  I,  A.  G.  Copeland,  of  La  Cygne,  Linn 
county,  Kansas,  do  hereby  publish  and  declare  that  I  hold  title  in  my  name  to 
the  following  described  real  estate  situated  in  the  county  of  Limi,  state  of 
Kansas,  to  wit :  The  east  half  (%)  of  the  southwest  quarter  (%)  and  the  west 
half  (^)  of  the  southeast  quarter  (%)  the  southeast  quarter  (%)  of  the  south- 
east quarter  (%)  all  in  section  18,  township  20,  range  25,  in  trust  for  J.  M. 
Curtice,  of  Kansas  City,  Missouri,  and  that  I  have  no  right,  title,  or  Interest 
therein,  except  as  trustee  for  said  J.  M.  Curtice ;  and  I  further  declare  and 
covenant  that  1  will  transfer,  convey,  and  deliver  by  proper  deed  or  convey- 
ance the  said  property  to  the  said  J.  M.  Curtice,  or  to  «ny  one  whom  he  may 
designate,  upon  his  request" 

It  does  not  appear  directly  from  the  evidence  that  Pollman  knew  of 
this  declaration  of  trust.  Curtice  died  February  11,  1916,  and,  the  dec- 
laration of  trust  being  found  amongst  his  papers,  his  widow,  plaintiff 
Laura  Curtice,  in  March,  1916,  went  to  La  Cygne,  Kan.,  saw  Copeland, 
and  told  him  that  she  had  come  to  see  him  a^ut  the  farm  held  under 
the  declaration  of  trust,  and  that  she  would  wish  him  later  to  make  a 
deed  therefor.  Copeland  made  no  claim  of  title  or  interest  in  the  land, 
and  promised  to  make  a  deed  of  the  same  at  any  time  that  he  was  re- 
quested to  do  so.  On  May  20,  1916,  the  attorneys  for  Mrs.  Curtice 
wrote  to  Copeland,  inclosing  a  deed  of  the  land  for  him  to  sign.  No 
reply  was  received  from  Copeland,  and  the  deed  was  not  returned. 
A  second  letter  was  written  June  13,  1916,  requesting  a  return  of  the 
deed.    No  reply  was  received  to  this  letter.  . 

Copeland  made  a  mortgage  for  $3,000  coving  the  land  to  the  bank, 
dated  May  15,  1916;  but  the  transaction  was  closed  and  the  mortgage 
recorded  May  22,  1916,  and  on  the  same  day  Copeland  deeded  to  Poll- 
man  the  equity  in  the  land,  receiving  as  consideration  certain  lands  in 
Oklahoma,  upon  which  he  gave  a  purchase-money  mortgage. 

Upon  the  facts  stated  Copeland  held  the  title  in  trust  for  Curtice, 
who  became  the  equitable  owner  of  the  land.  Perry  on  Trusts  (6th 
Ed.)  §  126;  Pomeroy,  Eq.  Jur.  (3d  Ed.)  vol.  3,  §  1037;  Brainard  v. 
Buck,  184  U.  S.  99,  107,  22  Sup.  Ct.  458,  46  L.  Ed.  449.  THe  trust 
thus  created  was  a  valid  one  under  the  statutes  and  decisions  of  the 
state  of  Kansas.  Section  11681,  Gen.  Stat,  of  Kans.  1915;  Franklin 
V.  Colley,  10  Kan.  260;  Lyons  v.  Berlau,  67  Kan.  426,  73  Pac.  52; 
Reemsnyder  v.  Reemsnyder,  75  Kan.  565, 89  Pac.  1014;  Piper  v.  Piper, 
78  Kan.  82,  95  Pac.  1051 ;  Garten  v.  Trobridge,  80  Kan.  720,  104  Pac, 
1067. 

[2]  That  Copeland, violated  his  trust  in  mortgaging  the  land  to  the 
bank,  and  in  conveying  the  equity  to  Pollman,  is  clear  from  the  evi- 
dence, and  is  not  disputed  by  the  appellants.  But  it  is  claimed  by  the 
appellants  that  they  are  protected  by  the  general  principle  of  equity. 
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also  embodied  in  the  statutes  of  Kansas,  that  such  a  trust  as  here  cre- 
ated cannot  defeat  the  title  of  a  purchaser  for  a  valuable  consideration 
and  without  notice  of  the  trust.  The  vital  question  in  the  case  is 
whether  the  appellants  have  shown  themselves  to  be  within  the  prin- 
ciple stated. 

It  may  be  conceled  that  the  bank  and  Pollman  paid  valuable  consid- 
eration for  their  mortgage  and  deed,  respectively.  It  may  be  conceded 
also  that  neither  Pollman  nor  the  bank  had  actual  knowledge  of  the 
ownership  of  Curtice,  and  of  the  breach  of  trust  and  the  fraud  which 
Copeland  committed  in  making  the  mortgage  and  the  deed.  But  it  was 
not  necessary  that  plaintiffs  in  order  to  establish  their  rights  should 
prove  that  Pollman  and  the  bank  had  actual  knowledge  of  the  ownership 
of  Curtice  and  of  the  fraud  of  Copeland  in  making  the  mortgage  and 
,the  deed.  It  was  enough  for  plaintiffs  to  prove  that  Pollman  had  such 
knowledge  of  facts  as  was  sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  the  real  ownership  of  the  land,  and  that  such  inquiry  if  pursued 
would  have  revealed  the  truth. 

"Notice  to  the  purchaser  may  be  either  actual  or  constructive.  Actual  no- 
tice Is  a  knowledge  of  the  facts  of  the  trust  brought  home  to  the  purchaser,  or 
a  knowledge  of  such  facts  as  should  lead  him  to  a  knowledge  of  the  actual 
facts  of  the  case."    Perry  on  Trusts  (6th  Ed.)  vol.  1,  |  223. 

"If  It  appears  that  the  i)arty  has  knowledge  or  information  of  such  facts 
sufficient  to  put  a  prudent  man  upon  inquiry,  and  that  he  wholly  neglects  to 
make  any  inquiry,  or  having  begun  it  fails  to  prosecute  it  in  a  reasonable 
manner,  then,  also,  the  Inference  of  actual  notice  is  necessary  and  absolute." 
Pomeroy,  Eq.  Jur.  (6th  Ed.)  vol.  2„  §  597 ;  Weniger  v.  Success  Mining  Co.,  227 
Fed.  548,  567,  142  O.  O.  A.  180;  Graiidison  v.  Nat  Bk.  of  Commerce,  231  Fed. 
800,  809,  145  0.  a  A.  620. 

The  facts  known  to  Pollman  at  the  time  of  the  purchase  from  the 
Boomers  were  clearly  sufficient  to  bring  him  within  the  foregoing 
rule,  and  it  cannot  be  doubted  that  these  facts  were  present  in  his  mind 
when  the  deed  and  mortgage  were  made  by  Copeland,  in  May,  1916, 
It  is  truie  Something  over  a  year  had  elapsed  since  the  purchase  from 
the  Boomers  and  that  this  was  too  iong  a  time  to  sustain  a  legal  prer 
sumption  that  Tollman's  former  knowledge  of  the  facts  was  present  in 
his  mind.  Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  669,  683,  115  C. 
C.  A.  475. 

But  the  evidence  as  to  the  surrounding  circumstances  is  convincing. 
The  town  was  small,  having  1,000  or  1,200  inhabitants.  Pollman  was 
not  a  mere  clerk  in  the  bank,  but  its  managing  officer,  and  had  been 
such  for  24  years.  He  had  lived  in  Linn  county  all  his  life ;  had  been 
engaged,  not  only  in  banking,  but  in  farming  and  stock  raising,  and 
was  die  owner  of  several  tracts  of  land.  Most  of  the  real  estate  trans- 
actions in  that  part  of  the  county  passed  through  his  bank.  The  pur- 
chase from  the  Boomers  was  not  the  mere  ordinary  one  of  delivering 
a  deed  and  receiving  the  consideration ;  it  was  unusual  in  several  par- 
ticulars, and  the  negotiations  extended  over  some  weeks.  PoUman 
had  attended  to  the  matter  in  all  its  minutest  details. 

The  later  transactions,  in  May,  1916,  were  also  somewhat  compli- 
cated, and  again  Pollman  attended  to  all  the  details.  He  had  a  two- 
fold interest  in  these  later  transactions:     Firsts  as  an  officer  of  the 
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bank  which  was  taking  the  mortgage ;  and,  second,  a  personal  interest, 
since  he  was  buying  the  land  himself  and  assuming  the  mortgage.  He 
knew  that  Curtice  had  died  since  the  purchase  from  the  Boomers.  He 
knew  that  Mrs.  Curtice  had  been  to  La  Cyghe  to  see  Copeland.  At 
the  time  of  these  later  transactions  Pollman  had  the  abstract  brought 
down  to  date  and  again  examined.  It  is  unthinkable  that  the  facts  of 
the  former  transaction  were  not  present  in  his  mind  at  the  time  of  the 
making  of  the  mortgage  and  deed. 

Fur3iermore,  he  does  not  claim  that  he  had  foi^otten  any  of  the 
facts  known  to  him  at  the  time  of  the  purchase  from  the  Boomers. 
He  simply  insists  that  those  facts  were  not  sufficient  to  put  him  upon 
inquiry.  To  this  contention  we  cannot  assent ;  the  facts  were  clearly 
sufficient  to  put  Pollman  upon  inquiry,  and  such  inquiry,  without  ques- 
tion, would  have  resulted  in  disclosing  the  trust  agreement  and  the 
ownership  of  the  Curtices. 

The  notice  to  Pollman  must  also  be  imputed  to  the  bank.  Subject 
to  certain  exceptions,  the  law  imputes  to  the  principal  and  charges  him 
with  all  notice  or  knowledge  relating  to  the  subject-matter  of  the 
agency  which  the  agent  acquires  or  obtains  while  acting  as  such  agent 
and  within  the  scope  of  his  authority,  or,  according  to  the  weight  of 
authority,  which  he  may  previously  have  acquired,  and  which  he  then 
had  in  mind,  or  which  he  had  acquired  so  recently  as  to  reasonably  war- 
rant the  assumption  that  he  still  retained  it.  Mechem  on  Agency,  vol. 
2,  §  1813;  The  Distilled  Spirits,  11  Wall.  356,  20  L.  Ed.  167;  Ameri- 
can Nat.  Bk.  V.  Miller,  Agent,  etc.,  229  U.  S.  517,  33  Sup.  Ct.  883,  57 
L.  Ed.  1310;  Mut.  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  613.  36 
Sup.  Ct.  676,  60  L.  Ed.  1202;  Curtice  v.  Bank,  118  Fed.  390,  56  C.  C. 
A.  174;  Interstate  Bank  v.  Yates  Bank,  245  Fed.  294,  157  C.  C.  A. 
486 ;  Loring  v.  Brodie,  134  Mass.  453. 

The  facts  which  were  known  to  Pollman  were  known  to  him  as 
agent  and  officer  of  the  bank,  and  came  to  him  in  due  course  of  his 
duties  as  such  officer.  He  was  tlie  sole  representative  of  the  bank, 
both  in  what  was  done  by  him  relative  to  the  purchase  from  the  Boom- 
ers, and  also,  later  on,  in  taking  the  mortgage  from  Copeland  to  the 
bank. 

Nor  do  the  facts  bring  the  case  within  any  of  the  exceptions  to  the 
rule  above  statied.  It  is  not  claimed,  and  could  not  be  claimed  on  tlie 
evidence,  that  it  was  not  Pollman's  duty  to  disclose  to  the  bank.  Nor 
is  it  claimed  that  Pollman's  interests  were  so  adverse  to  those  of  the 
bank  as  practically  to  destroy  the  relation  of  agency.  Nor,  finally, 
is  it  claimed  by  the  bank  that  Pollman  was  engaged  in  an  attempt  to 
cheat  or  defraud  it;  on  the  contrary,  this  is  expressly  disclaimed  by 
the  bank. 

It  follows  that  neither  Pollinan  nor  the  bank  were  bona  fide  pur- 
chasers for  valuable  consideration  without  notice.  The  decree  of  the 
court  below  was  right,  and  should  be  affirmed?  and  it  is  so  ordered. 
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CUTTING  V.  WOODWARD  et  aL* 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     February  3,  1918.) 

No.  3152. 

1.  COBPORATIONS  <g=»320(ll) — OFFICERS — FRAUDULENT  ACQUISITION  OF  PROPER- 

TY FROM  Corporation. 

Evidence  held  to  sustain  a  finding  that  a  transfer  of  corporate  stock 
by  a  corporation  to  its  president  was  obtained  by  fraud  and  without  con- 
sideration. 

2.  Courts  ^=»317 — Jurisdiction  of  FEDSRAii  Courts — ^Diyersb  Citizenship 

— Rearrangement  of  Parties. 

In  a  stockholders'  suit  in  a  federal  court  against  the  corporation  and 
its  president,  to  set  aside  a  fraudulent  transfer  of  property  to  the 
president,  where  defendants  join  in  the  answer  denying  fraud,  the  cor- 
poration cannot  be  aligned  with  complainants  to  defeat  the  jurisdiction 
of  the  court 

3.  Corporations  ^=»320(3) — Stockholders'  Suit— Laches — Concealment  of 

Fraud. 

A  stockholders'  suit  to  set  aside  a  fraudulent  transfer  of  property  by 
the  corporation  to  its  president  held  not  barred  by  laches,  where  the  bill 
alleged  that  the  fraud  was  concealed  by  defendants,  and  not  discovered 
by  complainants  until  within  a  year  before  suit 

4.  Corporations  ^s»89(6) — ^Unpaid   SuBSdupnoNSr— Interest— Mutuai.  In- 

debtedness. 

The  president  of  a  corporation,  who  owed  for  his  stock  from  the  time 
of  its  issuance,  cannot  convert  his  indebtedness  into  one  on  account  and 
stop  the  running  of  interest  by  making  payments  for  the  corporation 
from  time  to  time»  which  were  credited  to  him. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
-em  District  of  the  Second  Division  of  California;  William  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  Henry  J.  Woodward  and  Francis  A.  Woodward 
against  the  Monetary  Trust  Company  and  Henry  C.  Cutting.  Decree 
for  complainants,  and  defendant  Cutting  appeals.    Affirmed. 

Douglas  A.  Nye  and  Albert  H.  Elliott,  both  of  San  Francisco,  Cal., 
for  appellant. 

W.  H.  H.  Hart,  of  San  Francisco,  Cal.,  for  appellee  Monetary 
Trust  Co. 

John  B.  Clayberg  and  Welles  Whitmore,  both  of  San  Francisco,  Cal., 
for  appellees  Woodward. 

Before  GII^BERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  appellees  Henry  J.  and  Francis  A. 
Woodward,  for  themselves  and  other  stockholders  of  the  Monetary 
Trust  Company,  brought  suit  against  that  corporation  and  the  appel- 
lant to  set  aside  as  fraudulent  and  void  an  alleged  purchase  of  1,175 
shares  of  the  capital  stock  of  tho  Point  Richmond  Canal  &  Land  Com- 
pany, made  by  the  appellant  from  the  trust  company,  and  to  require 
the  appellant  to  account  for  moneys  of  the  trust  company  alleged  to 
have  been  fraudulently  misapplied  and  misappropriated  by  him.  On 
the  trial  the  court  below  entered  an  interlocutory  decree,  holding  the 

^=3»For  otlier  cm«s  see  same  topic  A  KBY-NUM6ER  In  all  Key-Numbered  Digests  4  Indexes 
•Rehearing  denied  May  12,  1919. 
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purchase  of  stock  to  be  fraudulent  and  void,  and  directing  that  the  ap- 
pellant account.  An  accounting  was  had,  and  thereafter  final  decree 
was  entered  commanding  the  appellant  to  restore  said  1,175  shares  of 
the  capital  stock  of  the  Canal  &  Land  Company  to  the  name  of  the 
trust  company,  and  adjudging  that  he  pay  the  said  appellees,  for  and 
in  behalf  of  the  trust  company,  $8,021.72  found  by  the  master  upon  the 
accounting  to  be  due  from  him,  and  the  sum  of* $7,500  was  allowed 
as  attorney's  fees  for  the  prosecution  of  the  suit,  and  was  decreed 
to  be  a  first  lien  upon  the  money  judgment  before  granted,  and  upon 
said  1,175  shares  of  the  capital  stock  of  the  Canal  &  I^and  Company. 
From  that  decree  the  present  appeal  is  taken. 

[1]  The  Monetary  Trust  Company  was  organized  in  1904.  The 
appellant  subscribed  to,  but  never  paid  for,  523  shares  of  its  stock  at 
$10  per  share.  About  that  time  the  Point  Richmond  Canal  &  Land 
Company  was  incorporated,  and  its  promotion  was  undertaken  by  the 
trust  company.  In  the  spring  of  1905,  1,175  shares  of  the  Canal  &  Land 
Company  were  issued  to  the  trust  company  in  settlement  for  services 
and  for  moneys  expended.  The  by-laws  of  the  trust  company  pro- 
vided for  an  executive  committee  of  three,  to  consist  of  the  president, 
the  chief  counsel,  and  a  third  member,  to  be  selected  by  the  directors, 
and  the  committee  was  authorized  to  conduct  and  carry  on  the  busi- 
ness of  the  corporation,  and  was  required  to  report  its  actions  to  the 
board  of  directors  at  each  next  ensuing  meeting.  Since.  1905  the  aj>- 
pellant  has  been  the  president  and  a  director  of  the  trust  company. 
Gen.  Hart  was  the  general  counsel  of  the  company,  and  Wemse  was 
the  third  member  of  the  executive  committee. 

The  appellant  contended  that  in  the  fall  of  1906  the  other  two  mem- 
bers of  the  committee  gave  him  an  option  to  purchase  the  said  1,175 
shares  of  stock  in  the  Canal  &  Land  Company  at  $1  per  share.  No 
written  option  could  be  produced  in  evidence,  but  Wemse  testified  that 
the  option  gave  the  appellant  the  right  to  purchase  the  stock  at  $1 
per  share,  and  that  he  thought  it  was  to  run  six  months  from  Septem- 
ber 3,  1906.  The  minutes  of  the  board  of  directors  of  the  trust  com- 
pany show  that  a  meeting  was  held  on  September  3,  1906,  at  which  it 
was  resolved  that  the  annual  meeting  of  the  stockholders  be  held  on 
September  29,  1906,  at  an  hour  and  place  named,  and  one  purpose 
of  the  meeting  was  declared  to  be  the  taking  into  consideration  whether 
or  not  the  assets  of  the  company  should  be  disposed  of.  There  was 
no  evidence  that  notice  of  the  meeting  was  ever  given,  and  there  was 
no  record  of  the  minutes  of  a  stockholders'  meeting  on  September  29, 
1906.  The  secretary  testified  that  no  such  meeting  was  ever  held. 
There  was  introduced,  however,  a  record  of  a  stockholders'  meeting 
held  on  November  10,  1906,  recited  to  have  been  held  "pursuant  to  ad- 
journment," at  which  Wernse,  who  was  the  only  member  of  the  exec- 
utive committee  present,  offered  for  ratification  and  approval  "the  fol- 
lowing option  given  to  H.  C.  Cutting,"  which  motion  was  approved  by 
the  holders  of  a  majority  of  the  shares  of  the  corporation.  No  op- 
tion, however,  was  inserted  in  the  minutes,  or  attached  to  the  record. 
The  minutes  show  also  a  meeting  of  the  directors  on  December  20, 
1906,  at  which  Wernse  presented  the  check  of  the  appellant  for  $1,175, 
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and  stated  that  the  appellant  desired  to  exercise  his  right  under  the 
option  given  him  hy  the  company,  ratified  and  confirmed  by  the  stock- 
holders at  their  last  meeting,  to  purchase  1,175  shares  of  the  Canal  & 
Land  Company's  stock  at  $1  per  share,  and  that  the  motion  was  car- 
ried. 

The  evidence  was  that  the  appellant's  check  for  $1,175  was  presented 
at  that  meeting  by  Wemse,  but  was  not  cashed  by  the  trust  company ; 
that  shortly  after  that  date  the  $1,175  was  loaned  to  the  appellant  upon 
his  promissory  note^  and  $1,093  was  also  loaned  to  him  upon  his  note ; 
that  neither  of  the  notes  was  ever  paid ;  and  that  the  statute  of  limi- 
tations was  permitted  to  run  against  both.  Wemse  testified  that  no 
meeting  of  the  directors  considered  or  authorized  either  of  tiie  loans. 
The  court  below  found  that  the  transfer  of  the  1,175  shares  of  stock 
in  the  Canal  &  Land  Company  was  the  merest  sham,  and  was  not 
made  in  good  faith,  that  the  intention  was  to  transfer  the  stock  to  the 
appellant  without  any  consideration  whatever,  and  that  the  trust  com- 
pany having  failed  to  act  in  the  premises  for  its  own  protection,  the 
appellees  were  entitled  to  recover  the  stock  for  the  corporate  benefit. 

We  find  no  ground  to  disturb  the  finding  of  the  trial  court.  At 
no  meeting  of  the  stockholders  was  the  question  of  the  sale  of  the 
company's  assets  considered.  The  board  consisted  of  five  members, 
of  whom  three  were  a  quorum.  At  the  meeting  of  the  stockholders 
of  November  10,  1906,  at  which  the  option  was  offered  for  ratification 
and  approval,  it  was  necessary  to  vote  the  appellant's  stock  in  order  to 
constitute  a  sufficient  representation  of  stock  to  hold  the  meeting,  and 
to  carry  the  resolution.  At  the  following  meeting  of  the  directors  on 
December  20,  1906,  but  three  directors  were  present,  and  the  appel- 
lant was  counted  a  member  of  the  board  in  order  to  make  a  quorum. 
At  no  meeting  of  the  directors  was  a  resolution  passed  authorizing  ei- 
ther of  the  loans  to  the  appellant.  The  court  below  found  that  during  all 
this  period  the  appellant  had  virtual  control  of  the  majority  of  the 
board  of  directors,  and  that  they  were  ever  ready  to  do  his  bidding. 
These  transactions  constitute  actual  and  not  constructive  fraud. 

[2]  The  trust  company  raises  the  question  of  jurisdiction,  asserting 
that  the  company  is  not  an  adversary  party  to  the  plaintiffs  in  the  suit, 
but  is  the  real  party  in  interest  as  plaintiff,  and  that  consequently  there 
is  no  diversity  of  citizenship.  But  this  is  not  a  case  in  which  the  trust 
company,  although  made  a  defendant,  should  be  realigned  as  a  plain- 
tiff, as  in  Hamer  v.  New  York  Railways,  244  U.  S.  266,  274,  37  Sup. 
Ct.  511,  61  L.  Ed.  1125.  Here  the  attitude  of  the  trust  company  is 
hostile  to  the  plaintiffs.  It  appeared  in  a  joint  answer  with  the  appel- 
lant, and  by  the  same  counsel,  and  it  denied  the  allegations  of  the  bill 
and  prayed  for  the  dismissal  thereof.  The  cause  is  therefore  one  in 
which  plaintiffs,  citizens  of  Illinois,  bring  suit  against  defendants  who 
are  citizens  of  California.  Doctor  v.  Harrington,  196  U.  S.  579,  25 
Sup.  Ct.  355,  49  L.  Ed.  606;  Venner  v.  Great  Northern  Railway,  209 
U.  S.  24,  28  Sup.  Ct.  328,  52  I^.  Ed.  666. 

[3]  The  appellant  relies  upon  the  defense  of  laches.  The  only  as- 
signment which  brings  that  question  before  us  is  that  the  court  below 
erred  in  overruling  the  motion  to  dismiss  the  complaint,  one  ground 
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of  which  motion  was  that  it  appeared  from  the  complaint  that  the 
plaintiffs  therein  were  guilty  of  laches,  in  that  the  sale  of  stock  com- 
plained of  occurred  in  October,  1906,  and  the  suit  was  not  brought  until 
February  19,  1913,  "by  reason  whereof  the  causes  of  action  are  barred." 
This  presents  the  question  whether,  upon  the  allegations  of  the  bill,  the 
delay  in  bringing  the  suit  constitutes  laches.  The  complaint  alleged  that 
the  plaintiffs,  during  all  the  times  referred  to  therein,  were  citizens  and 
residents  of  the  state  of  Illinois;  that  the  appellant  purposely,  inten- 
tionally, and  fraudulently  concealed  his  fraudulent  practices  and  the 
performance  of  said  acts  and  doings  from  the  plaintiffs  and  other 
stockholders,  by  causing  to  be  kept  insufficient  and  inaccurate  books  of 
account  and  corporate  records  of  the  affairs  of  said  company,  and  lulled 
the  plaintiffs  and  other  stockholders  into  seeming  security  by  state- 
ments made  by  him  that  all  the  stockholders  of  the  trust  company 
should  be  jointly  interested  with  him  in  all  profits  which  might  accrue 
out  of  any  of  his  transactions  with  or  pertaining  to  the  business,  prop- 
erty, and  affairs  of  the  trust  company,  and  that  he  would  hold  the  title 
of  the  1,175  shares  of  stock  of  the  land  company  in  trust  for  the  trust 
company;  that  the  plaintiffs  were  made  to  believe  that  the  acts  of  the 
appellant,  so  far  as  any  of  them  were  known  to  plaintiffs,  were  for  the 
best  interests  of  the  trust  company,  and  its  stockholders,  and  that  the 
appellant  was  honest  in  the  performance  of  all  sUch  acts ;  that,  acting 
under  such  belief,  plaintiffs  made  no  careful  investigation  of  the  rec- 
ords and  transactions  of  the  appellant,  and  that  they  did  not  discover 
his  fraud  and  fraudulent  practices  until  on  or  about  the  month  of 
January,  1913 ;  that  the  appellant  was  the  president  and  a  director  of 
the  trust  company,  and  acted  in  a  fiduciary  capacity  for  and  towards 
the  plaintiffs. 

Taking  these  allegations  to  be  true,  they  were  sufficient,  we  think,  to 
show  prima  facie  that  the  causes  of  action  were  not  barred.  In  Bailey 
V.  Glover,  21  Wall.  342,  22  L.  Ed.  636,  Mr.  Justice  Miller  said: 

"In  suits  in  equity,  where  relief  Is  sought  on  the  ground  of  fraud,  the  au- 
thorities are  without  conflict  in  support  of  the  doctrine  that,  where  the  ignor- 
ance of  the  fraud  has  heen  produced  by  aflirmative  acts  of  the  guUty  party 
in  concealing  the  facts  from  the  other,  the  statute  will  not  bar  relief,  provided 
suit  is  brought  within  proper  time  after  the  discovery  of  the  fraud." 

In  that  case  the  allegations  of  the  complaint  were  that  the  defend- 
ants "kept  secret  their  said  fraudulent  acts,  and  endeavored  to  conceal 
them  from  the  knowledge"  of  the  plaintiff,  whereby  he  was  "prevented 
from  obtaining  any  sufficient  knowledge  or  information  thereof  until 
within  the  last  two  years." 

In  Rosenthal  v.  Walker,  111  U.  S.  185,  4  Sup.  Ct.  382,  28  L.  Ed.  395, 
the  court  reaffirmed  the  rule  that  where  it  is  sought  to  obtain  redress 
against  fraud  concealed  by  the  defendant,  or  which,  from  its  nature  re- 
mains secret,  the  bar  of  the  statute  of  limitations  does  not  begin  to 
run  until  the  fraud  is  discovered,  citing  Bailey  v.  Glover,  which  case, 
said  the  court,  "has  been  often  cited  by  this  court,  but  has  never  been 
doubted  or  qualified."  We  followed  and  applied  the  doctrine  of  those 
cases  in  Pickens  v.  Merriam,  242  Fed.  363,  155  C.  C.  A.  139. 

In  Townsend  v.  Vanderwerker,  160  U.  S.  171,  186,  16  Sup.  Ct 
258,  262  (40  I..  Ed.  383),  it  was  said: 
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•*The  question  of  laches  does  not  depend,  as  does  the  statute  of  limitations, 
upon  the  fact  that  a  certain  definite  tinie  has  elapsed  since  the  cause  of  ac- 
tion accrued,  but  whether,  under  all  the  circumstances  of  the  particular  case, 
plaintiff  is  chargeable  with  a  want  of  due  diligence  in  failing  to  institute  pro- 
ceedings before  he  did." 

[4]  It  is  contended  that  interest  was  erroneously  allowed  on  the 
money  due  from  the  appellant  for  his  subscription  to  the  523  shares 
of  the  stock  of  the  trust  company.  No  assignment  of  error  presents 
that  question,  but  nevertheless  we  have  given  it  conside'ration.  The 
shares  were  subscribed  in  various  amounts  from  April,  1904,  to  Sep- 
tember, 1906,  and  $10  per  share  were  to  be  paid  therefor.  The  master 
found  from  the  evidence  that  the  shares  were  to  be  paid  for  in  cash 
upon  delivery.  The  shares  not  having  been  paid  for  when  pajrment 
was  due,  interest  was  payable  thereon  at  7  per  cent,  per  annum  under 
the  provisions  of  section  1917,  Civil  Code  of  California,  which  makes 
interest  payable  upon  moneys  at  the  rate  of  7  per  cont.  per  annum  as 
they  "become  due  on  any  instrument  in  writing  except  a  judgment." 

But  the  appellant  contends  that  tho  matter  falls  within  another  pro- 
vision of  the  same  section,  which  provides  that  interest  shall  be  paid 
on  money  due  on  a  statement  of  account  from  the  day  on  which  the 
balance  is  ascertained,  and  this  for  the  reason  that  in  his  dealings  with 
the  trust  company  various  payments  had  been  entered  to  his  credit  up 
to  the  time  of  the  accounting  before  the  master,  and  he  asserts  that 
interest  can  run  only  upon  the  balance  found  due  at  that  time.  The 
master  allowed  the  appellant  interest  on  all  his  payments  from  the  time 
when  made,  and  this  was  proper.  From  and  after  August,  1907,  all 
the  said  payments  were  for  state  license  taxes  and  other  taxes  and 
advertising.  There  was  no  mutual  account.  The  appellant  could  not 
stop  interest  on  the  sums  he  owed  on  and  prior  to  September  1,  1906, 
by  thereafter  making  from  time  to  time  payments  to  the  corporation 
or  for  its  benefit. 

The  decree  is  affirmed. 


LUCK  ▼.  STAPLES  (two  cases). 
In  re  LUCK  CONST.  CO.,  Inc. 
(Circuit  Ctourt  of  Appeals,  Fourth  Circuit     October  1,  1918.)        ^ 
Nos.  1634^  1W9. 

1,  Bankbuptot  ^=»440— Affeixate  Proceedings — Mode  of  REvn&w. 

An  order  of  a  bankruptcy  court  denying  validity  of  a  lien,  where  the 
matter  was  determined  on  questions  of  fact,  is  reviewable  by  appeal, 
and  not  on  petition  to  revise. 

2.  Bankbuptcy  ^=>467 — Fendinos  of  Fact — Review  on  Afpeau 

Order  of  a  bankruptcy  court,  made  on  report  of  referee  finding  that  a 
mortgage  on  the  property  of  bankrupt  corporation,  executed  when  it  was 
insolvent  by  Its  president,  to  secure  a  past  indebtedness  to  himself  as 
executor,  was  executed  without  authority  and  void,  and  subject  to  attack 
by  the  trustee,  would  be  affirmed. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  4  Indexei» 
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On  Petition  to  Superintend  and  Revise  in  Matter  of  Law  Proceed- 
ings of  and  Apjpeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  at  Roanoke,  in  Bankruptcy ;  Henry  Clay 
McDowell,  Judge. 

In  the  matter  of  the  Luck  Construction  Company,  bankrupt ;  Abram 
P.  Staples,  Trustee.  Petition  to  revise  and  appeal  by  H.  M.  Luck, 
executor,  to  review  order  of  District  Court.  Petition  to  revise  dis- 
missed, and  order  affirmed  on  appeal. 

W.  L.  Welborn,  of  Roanoke,  Va.,  for  petitioner  and  appellant. 
Horace  M.  Fox  and  Abram  P.  Staples,  both  of  Roanoke,  Va.,  for 
respondent  and  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  CON- 
NOR, District  Judge. 

PRITCHARD,  Circuit  Judge.  As  will  be  observed  by  the  caption, 
these  causes  come  here  (No.  1634)  on  petition  to  superintend  and 
revise  in  matter  of  law  and  (No.  1649)  on  appeal  from  the  District 
Court,  sitting  as  a  court  of  bankruptcy,  for  the  Western  District  of 
Virginia. 

[1,2]  On  the  petition  to  superintend  and  revise  in  matter  of  law,  we 
will  consider  first  the  point  as  to  whether  a  petition  to  superintend 
and  revise  in  matter  of  law  is  the  proper  mode  of  having  the  cause 
reviewed.  The  main  question  involved  is  as  to  the  validity  of  a  lien 
of  a  deed  of  trust  and  chattel  mortgage  dated  August  29  and  Septem- 
ber 1,  1916,  upon  practically  all  of  the  assets  of  the  bankrupt  alleged 
to  have  been  given  to  secure  H.  M.  Luck,  executor  of  N.  C.  Luck, 
deceased,  the  payment  of  $3,000.  It  appears  that  the  controversy 
herein  involved  is  as  to  the  validity  of  said  lien,  and  is  a  contro- 
versy arising  in  bankruptcy  between  the  trustee  on  one  side,  repre- 
senting the  other  creditors,  and  the  said  executor  on  the  other. 

The  order  of  the  District  Court,  in  disallowing  this  debt  and  dis- 
allowing this  claim  as  a  secured  claim,  is  challenged  in  the  petition  to 
superintend  and  revise  in  matter  of  law,  wherein  it  is  alleged  that  the 
court  below  erred  in  certain  findings  of  fact,  as  set  out  in  said  petition 
under  paragraphs  3,  4,  5,  6,  7,  8,  9,  11,  and  14;  therefore  it  will  be 
observed  that  the  real  issue  involved'  in  this  controversy  is  as  to  ques- 
tions involved  in  issues  of  fact.  We  think  that  the  law  as  to  this  point 
it^so  well  settled  that  it  is  unnecessary  to  enter  into  an  extended  dis- 
cussion of  the  same,  further  than  to  cite  the  following  cases :  Coder 
v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas. 
1008;  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  415,  27  Sup. 
Ct.  720,  51  L.  Ed.  1117,  11  Ann.  Cas.  789;  Home  Bank  for  Savnngs 
V.  Lohm,  223  Fed.  633,  139  C.  C.  A.  179  (4th  Cir.);  Holden  v,  Stratton, 
191  U.  S.  115,  24  Sup.  Ct.  45,  48  L.  Ed.  116;  Matter  of  Loving, 
224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed.  725 ;  American  Piano  Co. 
V.  Heazel,  38  Am.  Bankr.  Rep.  677,  240  Fed.  410,  153  C.  C.  A.  336 
(4th  Cir.). 

For  the  reasons  stated,  the  petition  to  superintend  and  revise  is 
dismissed. 

The  referee  found  the  facts  as  follows: 
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"The  Luck  Construction  Company,  Incorporated,  the  bankrupt,  was  a  Vir- 
ginia corporation.  Its  officers  were  H.  M.  Luck,  president ;  G.  T.  Fogel,  secre- 
tary and  treasurer ;  E.  E.  Francey,  vice  president.  These  three  parties  owned 
all  the  stock  of  the  corporation  and  were  its  directors.  While  E.  R  Francey 
had  advanced  to  G.  T.  Fogel  the  money  with  which  to  purchase  his  stock,  yet 
the  Fogel  stock,  amounting  to  $10,000  par  value,  had  been  issued  to  him 
(Fc^el)  and  stood  on  the  books  of  the  company  in  his  name. 

**ln  the  spring  and  summer  of  1916  the  Luck  Construction  Company  was 
engaged  in  doing  certain  railroad  construction  in  Nelson  county,  Va.,  for  the 
Blue  Ridge  Railway  Company,  and  so  far  as  the  record  shows  this  was  all 
the  business  it  had  at  this  time.  Some  years  prior  to  1916,  N.  C.  Luck,  father 
of  H.  M.  Luck,  had  died,  leaving  a  will  whereunder  H.  M.  Luck  was  ap- 
pointed executor,  and  H.  M.  Luck  afterwards  qualified  as  such.  Under  said 
will  the  beneficiaries  were  the  said  H.  M.  Luck  and  his  four  sisters,  Mrs. 
TVelborn,  Mrs.  Marshall,  Mrs.  Runge,  and  Mrs.  Wilson.  That  certain  funds 
of  the  N.  C.  Luck  estate  came  Into  the  bands  of  H.  M.  Luck  as  executor, 
either  prior  to  or  about  June,  1916.  That  by  a  paper  purporting  to  be  dated 
June  6,  1916.  the  Luck  Construction  Company,  by  H.  M.  Luck,  as  president, 
and  R.  S.  Sale,  purporting  to  be  assistant  secretary,  undertook  to  give  a  chat- 
tel mortgage  on  certain  steel  rail  belonging  to  the  Luck  Construction  Com- 
pany at  Westport,  Md.,  to  secure  H.  M.  Luck,  executor,  $2,000.  This  instru- 
ment was  not  in  fact  executed  by  LuckJ  and  Sale  until  after  June  21,  1916. 
That  Sale  was  never  elected  by  the  stockholders  or  directors*  assistant  secre- 
tary, but  undertook  to  act  as  such  under  a  power  of  attorney  from  G.  T.  Fogel, 
given  on  March  10,  1911.  That  Luck,  as  president,  and  Sale,  purporting  to  be 
assistant  secretary,  had  no  authority  from  either  the  board  of  directors,  nor 
from  Francey  or  Fogel,  Individually  or  as  stockholders  to  give  this  chattel 
mortgage  and  in  fact  Fbgel  was  never  informed  of  it  and  Francey  probably 
never  heard  of  it,  certainly  not  till  long  after  it  had  been  given.  This  paper 
was  never  taken  out  of  the  oflice  of  the  company  or  recorded.  That  on  June 
21,  1916,  H.  M.  Luck,  executor,  advanced  the  Luck  Construction  Company 
$1,000;  on  June  22,  1916,  $1,000;  and  on  July  3,  1916,  $1,000.  That  on 
August  30,  1916,  he  advanced  $250;  August  30th,  $629.07;  September  8, 
$100;  September  16,  $300;  September  20.  $200.  The  first  $3,000  so  advanced, 
on  June  21,  June  22,  and  July  3,  are  the  $3,000  claimed  as  secured  by  the  deed 
of  trust  and  chattel  mortgage  of  August  29,  1916,  here,  particularly  in  contro- 
versy, ^at  the  accounts  of  the  Luck  Construction  Company  were  b^ng  kept 
In  the  Colonial  Bank  &  Trust  Company  of  Roanoke,  Va.,  in  the  name  of  H. 
M.  Luck  personally,  during  this  time.  That  the  rail  at  Westport  was  sold  by 
the  Luck  Construction  Company  in  July,  1916,  for  $2,000,  and  the  money  was 
paid  to  the  company  and  entered  on  the  books  as  *  Julys  Rail  Westport  $776.25;' 
'August  20th— By  check  rail  from  Westport  $1,370.33.'  These  payments 
were  to  the  company,  and  the  money  thereby  received  was  the  property  of  the 
company.  No  formal  release  was  made  of  the  attempted  chattel  mortgage 
which  Luck  and  Sale  had  undertaken  to  give  on  this  rail,  but  the  rail  was 
sold  clear  of  liens  to  the  purchasers.  At  the  time  these  rails  were  sold  by 
Luck  Construction  Company  there  was  no  understanding  of  any  kind  between 
that  company  and  H.  M.  Luck,  executor,  that  he  should  receive  other  security 
for  $2,000. 

"The  entire  $3,000  advanced  by  Luck,  executor,  to  the  Luck  Construction 
Company,  was  expended  and  paid  out  by  the  Luck  Construction  Company  on 
the  Vir^nia  Blue  Ridge  job  in  June,  July,  and  August,  1916.  That  on  August 
29,  1916,  and  for  some  months  prior  thereto,  the  Luck  Construction  Company 
was  hopelessly  insolvent,  owing  debts  of  about  $50,000  or  over,  with  assets  as 
nearly  as  can  be  judged  of  less  than  $10,000.  That  in  July  the  Luck  Construc- 
tion Company  had  assigned  all  its  equities  and  profits  in  the  Virginia  Blue  Ridge 
SElailway  Company  job  to  a  trustee  to  secure  certain  Lynchburg  creditors,  and 
the  amount  of  $1,279  then  afterwards  received  paid  only  a  small  portion  of 
these  Lynchburg  debts.  That  on  August  29,  1916,  the  said  company  had  no 
other  assets,  except  certain  equipment,  which  as  sold  in  this  proceeding 
brought  only  $5,000,  which  was  a  very  fair  price. 

"That  on  or  about  August  29,  1916,  H.  M.  Luck  undertook  as  president  of 
the  Luck  Construction  Company  to  give  a  deed  of  trust  and  chattel  mortgage 
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on  practically  all  the  assets  of  the  company  to  secore  hlmseif  as  executor 
the  said  $3,000  already  advanced  to  the  Ludc  Gonstmetion  Company  by  hhn- 
self  and  already  paid  out  on  the  Virginia  Blue  Ridge  Job.  That  no  meeting 
of  the  stockholders  or  directors  of  said  company  was  called,  or  ever  under- 
taken to  be  held.  That  no  notice  or  knowledge  to  G.  T.  Fogel,  the  owner  of 
$10,000  of  the  stock  of  the  company,  also  a  director,  was  given.  That  E.  E. 
Francey,  the  remaining  stockholder  and  director,  was  about  this  time  written 
to  by  Sale,  or  Luck,  asking  his  consent  to  give  a  mortgage  to  secure  some 
money  to  be  borrowed  from  the  Luck  estate,  which  was  to  be  used  in  carry- 
ing on  a  new  Job  just  taken  by  the  company  in  Alleghany  county,  Md.,  *and 
that  in  order  to  start  that  work  up  then  I  agreed  they  should  execute  the 
deed  of  trust'  That  Francey  knew  nothing  about  the  liuck  estate  having  ad- 
vanced money  in  the  summer  of  1916,  and  Umt  this  money  had  already  been 
expended  in  the  Virginia  Blue  Ridge  Job.  That  he  never  authorized  the 
giving  of  a  mortgage  or  deed  of  trust  to  secure  such  money,  and  Francey  tes- 
tified that,  if  he  had  known  the  facts  he  would  not  have  consented.  That  at 
tills  very  time  Francey  himself  was  a  creditor  for  money  advanced  and  loan- 
ed to  the  Luck  Construction  Company,  in  the  sum  of  about  $20,000.  That 
$2,000  which  was  turned  over  by  check  of  H.  M.  Luck  on  or  about  the  date 
of  the  alleged  deed  of  trust  and  mortgage  was  really  the  money  of  the  com- 
pany Itself,  representing  the  proceeds  of  the  company's  rail  at  Wes^^ort,  and 
was  not  the  money  of  H.  M.  Luck,  executor. 

'*That  H.  M.  lAick  had  actual  knowledge  of  all  the  above  facts. 

"No  ratification  of  these  attempted  liens  is  shown  by  the  evidence  to  have 
been  made  by  Francey  or  Fogel.  The  moneys  advanced  by  H.  M.  Luck, 
executor,  to  the  I^ick  Construction  Company,  on  August  30,  1916,  an^  subse- 
quent dates  (set  out  in  detail,  supra),  and  totaling  $1,479.67,  are  not  claimed, 
either  as  set  out  in  the  original  and  amended  proofs  of  debt,  and  exhibits 
filed  tlA^rewith,  or  in  the  evidence  and  statement  of  counsel  for  H.  BL  Luck, 
executor,  to  be  Included  in  the  alleged  security  of  the  deed  of  trust  and 
chattel  mortgage,  here  In  controversy.  The  deed  of  trust  and  mortgage  are 
only  claimed  as  security  for  the  payment  made  to  and  expended  by  the 
Luck  Construction  Company  In  June  and  July,  1916,  'which  money  was  loaned 
some  months  before  the  security  was  given.' " 

In  determining  as  to  the  correctness  of  the  rulings  of  the  court 
below,  it  should  be  borne  in  mind  that  all  questions  of  fact  were  found 
by  the  referee  and  in  turn  affirmed  by  the  court  below. 

The  referee  in  making  his  report  filed  an  opinion  which  we  think 
clearly  and  accurately  states  the  law.    We  quote  the  opinion  in  fuU: 

"Ordinarily  a  corporation  cannot  legally  act  In  matters  of  this  kind,  except 
through  Its  board  of  directors  In  meeting  assembled — ^In  a  board  meeting 
where  the  matter  may  be  acted  upon  as  a  board  sitting  as  such.  This  is  the 
general  rule.  That  the  board  of  directors  of  the  bankrupt  corporation  held  no 
meeting  authorizing  the  execution  of  the  deed  of  trust  In  question  Is  clearly 
established  by  the  evidence.  10  Cyc.  pp.  774,  775;  3  Cook  on  Corporations 
(6th  Ed.)  §  1713a ;  2  Thompson  on  Corporations  (2d  Ed.)  S§  1071-1073. 

"While  this  Is  the  general  rule.  It  will  be  observed  that  the  great  majority 
of  cases  cited  by  the  authorities  in  support  of  this  rule  were  cases  arising  out 
of  suits  Instituted  by  stockholders,  and  not  creditors.  On  the  other  hand, 
there  Is  good  authority  for  the  proposition  that  where  Innocent  parties,  for  a 
present  fair  consideration,  deal  with  officers  of  a  corporation  who  have  been 
held  out  as  having  authority  ta  do  certain  acts,  who  have  apparent  or  osten- 
sible authority  to  act  for  the  corporation  In  certain  matters,  the  innocent 
party,  having  acted  In  good  faith  and  having  changed  his  position  by  virtue 
thereof,  will  be  protected,  even  though  it  turns  out  that  the  officer  with 
whom  he  was  dealing  In  reality  had  no  authority  to  bind  the  corporation,  or 
that  the  transaction  has  been  otherwise  Irregular.  In  seeking  this  protection, 
however,  the  party  must  bring  himself  clearly  within  the  rule,  and  show 
that  he  did  not  have  actual  knowledge  of  the  true  condition  and  acted  in 
the  utmost  good  faith.    10  Cyc.  p.  912 ;  Thompson  on  Corporations,  {  2500l 
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•*Bnt  here  we  bave  no  such  condition.  This  is  neither  a  suit  by  a  stock- 
holder, nor  did  the  petllloner  herein  part  with  his  property  for  a  present  fair 
consideration,  nor  can  he  claim  that  he  was  innocent  of  the  true  state  of  af- 
fairs. On  the  contrary,  the  beneficiary  under  the  deed  of  trust  in  question 
had  full  and  actual  knowledge  of  the  company's  condition,  knew  that  no  cor- 
porate action  had  been  taken,  knew  that  he  was  not  applying  the  proceeds 
derived  from  the  deed  of  trust  in  the  manner  agreod  upon  by  Francey,  the 
largest  stockholder,  vice  president  of  the  company,  and  one  of  its  three  direc- 
tors. He  had  actual  knowledge  that  Fogel,  who  was  the  owner  of  $10,000  of 
the  stock  of  the  corporation,  and  also  a  director,  did  not  even  know  of  the 
proposed  deed  of  trust.  Luck,  executor,  was  dealing  with  himself  as  president 
of  the  Luck  Construction  Ck)mpany,  and  merely  directed  Sale,  at  most  a  de 
facto  officet,  to  sign  the  deed  as  secretary  and  place  thereon  the  seal  of  the 
corporation.  In  reality  Luck  was  the  only  offlcer  and  stockholder  of  the 
corporation  who  knew  what  was  taking  place.  The  evidence  shows  that  Sale 
was  not  a  stockholder,  and  held  the  office  of  assistant  secretary  of  the  cor- 
poration by  virtue  of  a  power  of  attorney  in  which  Fogel,  the  real  secretary 
of  the  company,  undertook  to  delegate  the  duties  of  his  office  to  Sale.  Luck, 
executor,  therefore,  cannot  be  heard  to  say  that  he  did  not  have  actual  knowl- 
edge of  all  these  facts.  What  he  did  was  not  the  act  of  the  corporation,  and 
the  attempted  conveyance  of  the  property  described  in  the  deed  of  trust  and 
chattel  mortgage  of  August  29,  1916,  must  be  held  to  be  absolutely  void. 

"Here  we  find  Luck  as  president  of  the  corporation  dealing  with  himself  as 
executor  of  the  N.  O.  Luck  estate.  The  evidence  shows  that  Luck  is  one  ol 
the  legatees  under  the  will  of  N.  C.  Luck,  and  therefore  interested  in  the 
transaction  in  three  different  capacities:  First,  as  president;  second,  as 
executor;  and,  third,  individually.  The  decisions  and  authorities  holding 
that  transactions  of  this  kind  are  invalid  are  too  clear  to  admit  of  argument. 
10  Cyc.  p.  918;   Thompson  on  Corporations,  §  1411. 

"It  is  contended  by  the  petitioner  that  the  trustee  in  bankruptcy  cannot' 
properly  attack  the  validity  of  the  deed  of  trust  under  consideration.  It  is 
argued  that  the  trustee  stands  in  the  shoes  of  the  bankrupt  corporation,*^  and 
that  if  the  cdrporation  could  not  raise  any  question  concerning  the  validity  ot 
the  deed  of  trust  (under  the  doctrines  of  estoppel)  then  the  trustee  could  not. 
While  this  may  have  'been  true  prior  to  the  amendment  of  the  Bankruptcy 
Act,  it  is  not  now  a  correct  statement  of  the  law.  Section  47  of  the  Bankrupt- 
cy Act  of  July  1,  1898  (30  Stat.  577,  c.  541)  as  amended  by  Act  June  25,  1910, 
86  Stat  840  (Comp.  St  f  9631),  provides  in  part  as  follows:  ••  •  •  (2) 
And  such  trustees,  as  to  all  property  in  the  custody  or  coming  into  the  custody 
of  the  bankruptcy  court  shall  be  deemed  vested  with  all  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  there- 
on, and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly  returned  unsatisfied.' " 

In  view  of  the  foregoing,  which  meets  with  our  hearty  approval, 
we  do  not  deem  it  necessary  to  enter  into  an  extended  discussion  of 
the  matters  involved  in  this  controversy,  inasmuch  as  what  we  might 
say  would  of  a  necessity  be  simply  a  repetition  of  what  the  referee 
has  already  so  well  said,  further  than  to  cite  the  case  of  Loan  &  Trust 
Co.  v.  Graham,  14  Am.  Bankr.  Rep.  313,  135  Fed.  717,  68  C.  C.  A. 
355.    This  court,  in  discussing  this  phase  of  the  question,  said : 

"The  question  of  whether  or  not  the  lien  claimed  by  the  trust  company 
constituted  a  valid  preference  under  the  bankruptcy  law  was  one  dependent 
upon  the  correct  determination  of  the  facts  in  relation  to  the  particular  trans- 
action ;  and  that  fact  both  the  referee  and  the  lower  court  having  determined 
adversely  to  the  trust  company,  this  court,  treating  this  as  a  petition  for  re- 
view, could  not  disturb,  and,  treating  it  as  an  appeal,  should  only  do  so 
where  those  tribunals  appear  plainly  to  have  been  wrong  in  the  conclusions 
reached  by  them.  Under  the  facts  of  this  case  it  may  be  said  that  there  was 
255F.~41 
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room  for  difference  of  opinion  as  to  Just  what  was  the  tme  transaction  be- 
tween the  parties ;  but  certainly  no  such  doubt  as  would  Justify  this  court  In 
departing  from  the  well-established  rule  of  accepting  the  decision  of  the  lower 
courts,  particularly  where  they  both  coincide  as  to  what  are  the  facts." 

In  view  of  what  we  have  said,  it  necessarily  follows  that  the  decree 
of  the  lower  court  should  be  affirmed. 
Affirmed. 


THE  PINNA. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  31,  1919.) 
No.  330e. 

1.  Seamkn  ^=»24 — Demand  fob  Hau*  Pat  at  Intbbmediate  Post — SnmciiN- 

CY  OF  COMPUANCE. 

Where,  on  demand  by  seamen  on  arrival  at  Ajnerlcan  port  for  payment 
of  half  their  earned  wages,  the  master  stated  that  he  did  not  have  money 
and  banks  had  closed,  but  offered  them  store  orders,  which  they  accepted 
and  used  in  part,  they  could  not  thereafter  dispute  validity  of  payment 
pro  tanto,  nor  put  master  In  default,  so  as  to  entitle  them  to  fuU  payment 
and  discharge  without  a  further  demand. 

2.  Seamen  «g=»24—DEMAND  roB  Half  Wages  at  Intebbcediate  Post— Tna 

FOB  COMPUANCE. 

The  master  of  a  vessel  Is  entitled  to  reasonable  time  tb  prepare  blm- 
self  to  comply  with  a  demand  by  seamen  for  half  of  their  wages  nnder 
Seamen's  Act,  §  4  (Oomp.  St  f  8322). 
,8.  Seamen  ^=>21 — Wages — Fobfeitube  by  Desebtion. 

Seamen,  who  demanded  instant  compliance  with  their  demand  for 
half  their  earned  wages  in  an  American  port,  and  when  the  master  ob- 
tained the  money  shortly  afterward,  while  they  were  still  on  the  vessel 
or  wharf,  refused  to  accept  it  and  left  the  vessel,  forfeited  their  wages 
as  deserters.  ' 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana ;  Ruf  us  E.  Foster,  Judge. 

Suit  in  admiralty  by  H.  Olsen  and  others  against  the  steamship 
Pinna;  Lane  &  McAndrew,  Limited,  claimant.  Decree  for  claim- 
ant, and  libelants  appeal.    Affirmed. 

For  opinion  below,  see  252  Fed.  203. 

W.  J.  Waguespack  and  Herbert  W.  Waguespack,  both  of  New  Or- 
leans, La.,  for  appellants. 

W.  W.  Young,  of  New  Orleans,  La.  (Terriberry,  Rice  &  Young,  of 
New  Orleans,  La.,  on  the  brief),  for  appellee. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  an  appeal  from  a  decree  m  admi- 
ralty, dismissing  a  libel,  filed  by  14  seamen,  as  to  12  who  are  appellants 
in  this  cour^.  A  decree  in  favor  of  the  other  2  libelants  is  not  appeal- 
ed from.  The  question  presented  by  the  appeal  is  whether  the  appel- 
lants properly  demanded,  and  were  entitled  to  the  payment  of,  half 
wages  earned,  when  their  ship  reached  Port  Arthur,  Tex. 

^s»For  oUier  caaea  see  same  topic  &  KEY-NUMBER  in  ftU  Key-Number^a  Digests  A  Indexti 
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The  libelants  were  sliipped  in  London  for  a  voyage  to  certain  ports 
in  the  Gulf  of  Mexico,  and  back  to  a  final  port  of  destination  in  the 
United  Kingdom,  not  to  exceed  one  year.  They  signed  shipping 
articles  on  November  26,  1916,  and  then  received  certain  advances, 
and  made  certain  allotments  of  their  pay.  The  ship  arrived  at  Port 
Arthur  on  January  9,  1917,  and  loaded  some  oil.  There  is  a  dispute 
as  to  the  time  of  her  arrivsil ;  the  libelants  testifying  that  she  arrived 
in  the  morning,  and  the  master  and  chief  engineer  that  she  docked 
at  3  p.  m.  After  the  ship  docked,  and  on  the  same  day,  the  crew 
demanded  a  payment  of  wages,  in  varying  amounts  from  $5  to  $15, 
as  indicated  on  a  list  presented  to  the  captain.  The  master  told  them 
that  he  had  no  money  on  the  ship,  and  that  it  was  impossible  to  then 
get  it  on  shore,  because  the  banks  had  closed,  and  offered  the  men 
orders  for  merchandise  on  the  Gulf  Refining  Company's  store  at  Port 
Arthur.  The  men  demurred,  but  accepted  the  orders,  were  granted 
shore  leave,  and  traded  part  of  the  amount  of  their  orders  in  mer- 
chandise at  the  store.  The  succeeding  morning  they  made  another 
demand  for  half  wages  then  earned,  in  cash,  without  deduction  for 
advances  and  allotments  made  in  London.  The  master  replied  to 
their  demand  that  he  had  not  enough  money  in  the  ship  to  pay  their 
half  wages,  offering  them  $5  each,  in  addition  to  the  amounts  taken 
up  by  them  in  merchandise.  The  master  and  chief  engineer  also  tes- 
tified that  the  master  also  told  the  appellants  that  he  would  get  more 
money  for  them  from  the  bank  as  soon  as  he  could,  and  return  to  the 
ship  with  it.  The  appellants  declined  to  await  his  return,  and  left 
the  ship  for  the  purpose  of  libeling  it,  claiming  that  the  captain's  fail- 
ure to  pay  them  half  wages  earn^  entitled  them  to  collect  their  full 
wages  due  and  to  their  discharge  from  the  ship.  The  captain,  upon  his 
return  from  Port  Arthur  with  additional  money,  testified  that  he  found 
some  of  them  on  the  ship  or  on  the  dock,  after  a  visit  to  the  ship  to 
get  their  effects,  and  offered  then  to  pay  them  according  to  their  de- 
mand, but  that  they  declined  to  receive  anything  from  him,  upon  the 
ground  that  it  was  too  late.  The  ship  sailed  from  Port  Arthur  with- 
out the  appellants,  and  the  captain  entered  them  on  the  log  as  de- 
serters from  the  ship.  Upon  the  ship's  arrival  in  New  Orleans,  the 
libel  against  it  was  filed. 

The  rightfulness  of  the  appellants*  position  in  leaving  the  ship  de- 
pends (1)  upon  their  right  under  section  4  of  the  Seamen's  Act  of 
1915  (Act  March  4,  1915,  c.  153,  38  Stat.  1165  [Comp.  St.  §  8322])  to 
receive  half  wages  earned  from  the  time  the  voyage  commenced  till 
its  arrival  at  Port  Arthur,  without  deductions,  and  in  money ;  and  (2) 
upon  whether  they  properly  demanded  half  then  earned  wages  from 
the  master.  The  first  question  depends  upon  whether  the  ship  should 
be  credited  with  advances  and  allotments  made  in  London,  and  upon 
whether  payments  in  orders  payable  in  merchandise  are  properly  to  be 
taken  into  account. 

[1]  We  think  an  answer  to  the  first  question  is  unnecessary  to  a 
decision  of  the  case.  Whether  there  was  an  amount  due  the  appellants 
or  not,  the  master  could  be  put  in  default,  so  as  to  entitle  them  to  full 
wages  and  a  discharge,  only  for  failure  to  comply  with  a  proper  and 
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legal  demand.  Conceding  that  the  first  demand  on  the  day  of  At  ship's 
arrival  at  Port  Arthur  could  only  have  been  complied  with  by  a  money 
payment,  if  the  appellants  had  stood  on  theif  right  to  nothing  but  a 
money  pajrment,  yet  the  fact  is  that  they  all  both  accepted  and  partly 
used  the  store  orders.  They  could  not  use  the  orders  and  still  dis- 
pute the  validity  of  the  payment..  The  acceptance  of  the  orders  and 
the  use  of  them  for  less  than  the  amount  of  half  of  their  earned  wages 
would  not  prevent  their  making  a  second  demand  for  the  unpaid  portion 
of  the  then  half  of 'their  earned  wages.  They  made  a  demand  on  the 
morning  of  the  second  day.  It  may  be  conceded  that  it  was  a  demand 
for  the  amount  of  wages  they  were  entitled  to  demand  under  section 
4  of  the  Seamen's  Act.  The  captain,  in  response  to  the  demand,  ac- 
cording to  appellee's  testimony,  which  the  District  Judge  found  to 
be  true,  did  not  refuse  to  comply  with  the  demand,  but  offered  appel- 
lants each  $3  immediately,  and  asked  for  time  to  get  more  money  from 
the  Port  Arthur  bank  with  which  to  supply  any  deficiency.  '  There  is 
a  conflict  in  the  evidence  as  to  what  happened  between  the  master  and 
the  appellants  on  the  occasion  of  the  second  demand,  but  the  District 
Judge  found  the  facts  to  be  as  stated,  and  an  examination  of  the  rec- 
ord supports  the  correctness  of  his  conclusion.  The  appellee's  evidence 
is  also  to  the  effect  that  the  master  thereafter  procured  the  money  and 
offered  it  to  those  of  appellants  who  were  at  the  ship  or  on  the  dock 
upon  his  return,  and  that  they  declined  to  receive  it.  No  reference  to 
this  offer  and  refusal  is  found  in  appellants'  testimony. 

[2]  A  demand,  to  he  legal,  must  afford  the  person  on  whom  the 
demand  is  made  a  reasonable  time  to  accede  to  it.  If,  upon  the  sec- 
ond demand,  the  master  had  pleaded  inability  to  immediately  comply, 
not  coupled  with  a  request  for  time  to  put  himself  in  shape  to  com- 
ply, it  might  be  construed  to  be  a  refusal  to  comply,  which  would  en- 
title the  appellants  to  full  wages  and  a  discharge.  Upon  the  ship's  ar- 
rival in  port,  the  master  was  entitled  to  a  reasonable  time  to  prepare 
himself  »to  comply  with  any  demands  made  upon  him  for  wages.  The 
acceptance  of  the  orders  tendered  by  the  master  in  response  to  the 
first  demand  authorized  the  master  to  assume  that  the  men  would  not 
insist  on  further  payment,  at  least  until  he  was  notified  to  the  contrary 
by  the  second  demand.  He  was  not,  therefore,  in  default  for  not 
having  anticipated  and  prepared  for  the  second  demand.  He  was  en- 
titled to  a  reasonable  time,  after  the  making  of  the  second  demand, 
to  get  the  money  to  comply  with  it.  This  was  certainly  true,  if  he 
requested  the  extension  of  such  indulgence  to  him  and  expressed  a 
purpose  to  put  himself  in  shape  to  comply  shortly  with  the  demand,  if 
granted,  and  this  is  what  the  record  discloses  in  this  case.  The  pur- 
pose of  section  4  of  tlie  Seamen's  Act  was  to  furnish  a  remedy  by 
which  sailors  could  procure  a  proportion  of  their  earned  wages  at  each 
port,  and  not  to  provide  a  method  by  which  the  shipping  articles  could 
be  terminated  at  the  will  of  the  seaman,  because  of  a  failure  on  the 
master's  part  to  instantly  comply  with  a  demand  by  the  seaman,  which 
was  made  with  the  purpose  of  procuring  the  right  to  demand  a  dis- 
charge from  the  shipping  articles,  rather  than  the  payment  of  half  of 
the  earned  wages  under  them. 
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[3]  The  refusal  of  the  appellants  to  grant  the  master  a  reasonable 
opportunity  to  get  the  money  to  comply  with  their  demand  indicates 
that  the  purpose  of  the  demand  was  to  put  the  appellants  in  a  position 
to  demand  full  wages  duo  and  their  discharge.  The  object  of  the  law 
would  be  perverted,  if  permitted  to  be  so  used.  Our  conclusion  is 
that  the  District  Judge  correctly  held  that  instant  compliance  with 
appellants'  demand  for  half  of  their  earned  wages  was  an  unreason- 
able requirement,  and  that  appellants  wrongfully  left  the  ship,  when 
they  left  for  the  purpose  of  enforcing  their  claim  for  full  wages,  after 
such  a  demand,  and,  as  they  left  without  the  master's  permission  and 
with  the  intention  not  to  return  to  it,  are  to  be  considered  as  de- 
serters. As  deserters,  they  forfeited  their  wages,  and  for  that  reason 
the  libel,  as  to  the  appellants,  was  properly  dismissed.  Section  7  of 
the  Seamen's  Act  of  March  4,  1915  (Comp.  St.  §  8380) ;  The  London, 
241  Fed.  863,  154  C.  C.  A.  565;  In  re  Ivertsen  (D.  C.)  237  Fed.  498; 
The  Elswick  Tower  (D.  C.)  241  Fed.  706. 

The  decree  appealed  from  is  affirmed. 


MULLINS  LUMBER  C?0.  v.  WILLIAMSON  &  BROWN  LAND  &  LUMBER 

00. 

(drcait  Court  of  Appeals,  Pourtb  (^cuit.    December  6,  1918.) 

No.  1660. 

1.  Evidence  «=s>472(1) — Opinion  Evidence — ^Invasion  of  Phovince  of  Jury. 

Ezclnslon  of  a  qnestloii  to  a  witness  held  not  error,  where  it  called  for 
bis  opinion  on  a  material  fact,  which  the  jury,  were  capable  of  deter- 
mining from  the  evidence. 

2.  Appeal  and  Ebbob  ^=»1038(3) — ^Harmless  Ebrob — ^Exclitsion  of  Evidence. 

Exclusion  of  evidence  is  not  ground  for  reversal,  where  it  does  not  ap- 
pear that  it  would  have  been  f&vorable  to  plaintifT  in  error. 
S.  Advebbe  Possession  ^=s>23 — Natxtbb  and  Requisites — CumNa  of  Timber. 

The  occasional  cutting  of  timber  on  wild  swamp  land,  not  continuously 
occupied  or  used,  is  not  sufRcient  to  establish  adverse  possession. 

4.  OouBTS  €=:»365~-Tbespass  ^=s>52 — Outtino  of  Tiubeb — ^Measure  of  Dau- 

AOES--QUE8nON  FOB  JUBY. 

Under  the  law  as  established  by  decision  in  South  Carolina,  which 
governs  in  the  federal  court  in  an  action  to  recover  damages  for  the 
cutting  of  timber  in  that  state,  where  the  primary  question  involved  is 
the  title  to  the  land,  the  jury  may  award  as  damages  either  the  value  of 
the  timber  at  the  time  of  the  trespass  and  conversion,  or  the  highest  mar- 
ket value  up  to  the  time  of  trial,  in  their  discretion. 

5.  Appeal  and  Erbob  ^=>1140(1) — Conditional  Affirmance — Remission  op 

Past  of  Recoveby. 

Where  a  jury  by  its  verdict  has  settled  all  issues  in  ftivor  of  plaintiff^ 
but  because  of  an  erroneous  Instruction  may  have  awarded  excessive  dam- 
ages, an  appellate  court  may  properly  permit  the  judgment  to  stand  on 
remission  by  plaintiff  of  all  alx>ve  the  lowest  amoimt  the  evidence  would 
warrant. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 

District  of  South  Carolina,  at  Florence;   Henry  A.  M.  Smith,  Judge. 

Action  at  law  by  the  Williamson  &  Brown  Land  &  Lumber  Com- 

^s»For  oUier  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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pany  against  the  Mullins  Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed,  subject  to  condition. 

W.  P.  Stevenson,  of  Cheraw,  S.  C,  for  plaintiff  in  error. 

F.  L.  Willcox,  of  Florence,  S.  C.  (Willcox  &  Willcox,  of  Florence, 
S.  C,  on  the  brief),  for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  In  this  action  to  recover  damages  for 
cutting  and  removing  timber,  the  main  issue  was  the  title  to  the  land. 
Both  parties  claimed  under  Wilson  Lewis.  PlaintiflF's  chain  of  title 
is  as  follows: 

Wilson  Lewis  to  S.  W.  Morrison,  1,000  acres,  more  or  less,  July 
27,  1893;  Sessions,  sheriff,  to  H.  T.  Morrison,  under  tax  execution 
against  S.  W.  Morrison,  August  3,  1897 ;  H.  T.  Morrison  to  Cape  Fear 
Lumber  Company,  February  17,  1902;  Cape  Fear  Lumber  Company 
to  plaintiff,  September  9,  .1910.  To  prove  that  defendant  derived 
junior  claim  from  the  common  source,  plaintiff  introduced  convey- 
ances as  follows :  Wilson  Lewis  to  D.  T.  Lewis,  September  5,  1895 ; 
D.  T.  Lewis  to  C.  H.  Strickland,  May  20,  1910;  C.  H.  Strickland  to 
defendant,  August  24,  1910. 

At  the  first  trial  the  chief  subject  of  contest  was  whether  the  con- 
veyance of  Wilson  Lewis  to  S.  W.  Morrison  embraced  the  110  acres 
in  dispute.  This  court  reversed  the  judgment  in  favor  of  the  plain- 
tiff for  error  in  the  instruction  of  the  trial  court  on  that  issue.  246 
Fed.  232.^  On  the  second  trial  the  jury  again  found  for  the  plaintiff, 
and  the  case  is  here  on  assignments  of  error  in  the  exclusion  of  testi- 
mony, and  the  instructions  of  the  court  as  to  adverse  possession,  and 
the  measure  of  damages. 

[  1  ]  The  question  whether  the  conveyance  of  Wilson  Lewis  to  S.  W. 
Morrison  embraced  the  land  in  dispute  depended  to  a  great  extent  on 
the  meaning  of  a  plat  made  by  H.  T.  Morrison  at  the  time  of  the  con- 
veyance :  if  Morrison  meant  one  line  marked  on  the  plat  as  the  bound- 
ary, the  disputed  land  was  covered ;  if  another  line,  it  was  not.  Rob- 
erts, a  surveyor,  testified  that  he  was  familiar  with  Morrison's  meth- 
ods of  marking  his  lines  and  illustrated  it  by  referring  to  the  lines  on 
the  plat  in  issue.    He  was  then  asked : 

"On  that  map,  without  any  farther  explanation,  what  would  you  say  were 
the  boundary  lines?" 

Objection  to  the  question  and  answer  was  sustained.  The  witness 
could  not  know  which  of  the  doubtful  lines  Morrison  meant  as  the 
boundary,  except  from  what  he  had  testified  of  Morrison's  method  of 
marking.  With  the  information  given  by  this  witness  and  others,  the 
jury  was  as  well  qualified  to  draw  the  correct  inference  on  the  point 
as  the  witness. 

[2]  We  think,  therefore,  the  trial  judge  exercised  a  wise  discretion 
in  excluding  the  question  as  tending  to  invade  the  province  of  the 
jury  on  one  of  the  most  material  issues  of  fact.  Milwaukee  &  St.  P. 
Ry.  Co.  V.  Kellogg,  94  U.  S.  469-476,  24  L.  Ed.  256.    But,  even  if  the 

»  158  C.  C.  A.  392. 
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queistion  was  improperly  excluded,  the  error  could  not  avail,  because 
it  does  not  appear  that  the  answer  would  have  been  favorable  to  de- 
fendant. Shauer  v.  Alterton,  151  U.  S.  607-616,  14  Sup.  Ct.  442, 
38  L.  Ed.  286. 

The  court  was  asked  to  direct  a  verdict  for  the  defendant  on  the 
ground  that  the  statute  of  South  Carolina  requires  the  sheriff  to  put 
the  purchaser  at  a  tax  sale  in  possession,  and  the  evidence  was  to  the 
effect  that^  H.  T.  Morrison  had  never  been  put  in  possession  by  the 
sheriff  after  his  purchase.  The  only  evidence  on  the  subject  shows 
that  at  the  time  of  his  purchase  H.  T.  Morrison  was  already  in  pos- 
session as  agent  of  his  wife,  S.  W.  Morrison,  the  defaulting  taxpayer. 
The  law  evidently  does  not  contemplate  that  the  purchaser  should  be 
ousted,  and  immediately  restored  to  the  possession. 

[3]  The  land  in  dispute  was  wild  swamp  land,  incapable  of  culti- 
vation. The  testimony  relied  on  to  establish  adverse  possession  prov- 
ed no  continuous  use  or  acts  of  trespass,  but  only  occasional  cutting  of 
timber.  This  is  not  sufficient  to  establish  the  requisite  continuity  of 
possession.  Bailey  v.  Irby,  2  Nott  &  McC.  (S.  C.)  343,  10  Am.  Dec. 
609;  Duren  v.  Sinclair,  22  S.  C.  361-366;  Love  v.  Turner,  78  S.  C. 
513-519,  59  S.  E.  529.  It  is  therefore  needless  to  consider  the  cor- 
rectness of  the  charge  on  the  subject  of  adverse  possession,  or  the  al- 
leged error  in  the  exclusion  of  evidence  of  Wilson  Lewis  as  to  the  lo- 
cation of  his  line  after  his  conveyance  to  S.  W.  Morrison. 

[4]  The  District  Judge  instructed  the  jury  that,  if  they  found  the 
title  in  the  plaintiflF,  it  was — 

"entitled  to  recovery  for  the  highest  market  value  of  the  timber  cut  from  the 
time  of  the  cutting  in  1915  unUl  the  date  of  this  trial." 

The  cause  arose  out  of  a  bona  fide  dispute  as  to  the  title  to  this  land, 
and  the  defendant  cut  the  timber  in  the  belief  that  it  had  a  right  to 
do  so.  As  correctly  held  by  the  District  Judge,  there  was  no  evidence 
of  malicious  or  re<ikless  invasion  of  another's  property,  and  therefore 
no  basis  for  punitive  damages.  In  such  cases,  where  no  state  law  is 
involved,  the  Supreme  Court  holds  the  measure  of  damages  to  be  the 
value  of  the  property  at  the  time  of  the  taking.  Woodenware  Co.  v. 
United  States,  106  U.  S.  432,  1  Sup.  Ct.  398,  27  L.  Ed.  230;  United 
States  V.  St.  Anthony  R.  R.  Co.,  192  U.  S.  524,  24  Sup.  Ct.  333,  48  L. 
Ed.  548.  In  this  case,  however,  the  land  was  in  the  state  of  South 
Carolina,  and  in  a  legal  sense  the  primary  question  involved  in  the 
cause  was  the  title  to  the  land ;  the  damages  recoverable  were  inciden- 
tal to  and  dependent  on  the  title.  Ellenwood  v.  Marietta  Chair  Co., 
158  U.  S.  105,  15  Sup.  Ct  771,  39  L.  Ed.  913.  Hence  the  cause  was 
governed  by  the  applicable  decisions  of  the  Supreme  Court  of  South 
Carolina.  Jackson  v.  Chew,  12  Wheat.  153,  6  L.  Ed.  583.  In  that 
state  the  rule  is  that  the  jury  may  take  as  the  measure  of  damages  ei- 
ther the  value  at  the  time  of  the  trespass  and  conversion  or  the  high- 
est market  value  up  to  the  time  of  the  trial,  according  to  their  views 
of  the  justice  of  the  case.  Carter  v.  Du  Pre,  18  S.  C.  179;  Gregg  v. 
Bank  of  Columbia,  72  S.  C.  458-464,  52  S.  E.  195,  110  Am.  St.  Rep. 
633;  Davis  v.  Reynolds,  91  S.  C.  439-442,  74  S.  E.  827.    It  was  there- 
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fore  error  to  charge  that  the  plaintiff  was  entitled,  as  a  matter  of  law, 
to  the  highest  market  value. 

[5]  But  the  utmost  injury  that  could  have  resulted  to  the  defend- 
ant from  the  erroneous  instruction  was  the  difference  between  $1,884, 
the  amount  of  the  verdict,  and  the  amount  the  jury  must  have  found 
had  they  taken  the  lowest  estimate  of  the  quantity  and  value  of  the 
timber.  The  lowest  estimate  of  both  quantity  and  value  was  that  of 
the  witnesses  Smith  and  McCants.  Computing  by  these  lowest  esti- 
mates the  verdict  could  not  have  been  less  than  $847.80. 

Since  all  other  issues  were  settled  in  favor  of  the  plaintiff  by  the 
verdict  of  the  jury  under  proper  instructions,  common  sense  requires 
that  the  plaintiff  should  have  the  option  to  accept  this  lowest  possible 
verdict  rather  than  put  all  the  issues  at  large  again  in  a  new  trial. 
Such  a  provision  in  the  judgment  does  not  deprive  the  defendant  of 
the  right  of  trial  by  jury.  Arkansas  Cattle  Co.  v.  Mann,  130  U.  S.  69- 
75,  9  Sup.  Ct.  458,  32  L.  Ed.  854;  Chesbrough  v.  Woodworth,  221 
Fed.  912,  137  C.  C.  A.  482;  Id.,  244  U.  S.  72,  37  Sup.  Ct.  579,  61  L. 
Ed.  1000;  Citizens  T.  &  G.  Co.  v.  Globe  &  Rutgers  Fire  Ins.  Co.,  229 
Fed.  326,  143  C.  C.  A.  446,  Ann.  Cas.  1917C,  416. 

It  is  therefore  the  judgment  of  this  court  that  the  judgment  of  the 
District  Court  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
unless  the  plaintiff  shall  within  60  days  pay  all  the  costs  of  this  court, 
and  shall  remit  in  writing  on  the  judgment  in  the  District  Court  $1,- 
036.20;  that  if  the  plaintiff  shall  pay  3ie  costs  of  this  court,  and  remit 
the  sum  of  $1,036.20  within  60  days,  the  judgment  of  the  District 
Court  stand  as  affirmed. 

Reversed  nisi. 


IOWA  CENT.  RY.  00.  et  al.  v.  WAI/KBR. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  1, 1919.) 

No.  5149. 

1.  Appeal  and  Ebbob  ^=»1212(3) — Review — ^Law  of  the  Cask. 

Where  a  former  Judgment  for  plaintiflP,  administrator  of  deceased,  was 
based  on  the  last  clear  chance  rule,  which  was  the  only  question  not 
withdrawn  from  the  jury,  was  reversed  on  appeal,  audi  reversal  does  not 
become  the  law  of  the  case,  so  as  to  preclude  judgment  for  plaintiff  on 
retrial  on  issues  of  negligence,  which  at  the  first  trial  were  withdrawn 
from  the  Jury,  for  the  only  question  presented  to  the  court  was  whether 
the  submission  of  the  last  clear  chance  rule  was  preJndlciaL 

2.  Railroads  ^=>282(8) — Injuries  to  Persons  on  Tracks — ^Negligewck. 

Where  one  struck  by  a  freight  train  was  Informed  by  the  dispatcher 
that  the  train  was  at  a  station  8  miles  distant,  from,  which,  according  to 
schedule,  it  would  have  taken  25  minutes  to  reach  the  point  of  the  ac- 
cident, and  he  testified  that  before  getting  a  truck  he  looked  for  the 
train  and  saw  none  approaching,  his  contributory  negligence  was  for  the 
Jury. 

34  Appeal  and  Error  ^=»1067 — Review — ^Harmless  Error. 

Refusal  of  instructions  as  to  questions  withdrawn  from  the  Jary  is  not 
prejudicial  though  the  instructions  were  correct 

^£3»For  other  cases  see  same  topic  ft  KEY- NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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4.  Appeai.  and  Bbbob  ^s»1060(1) — Review — ^Habmiass  Ebrob. 

In  personal  injury  action  af?ainst  a  railroad  company  admission  of  tts 
rules  requiring  the  enidne  bell  to  be  rung,  when  approaching  a  grade 
crossing,  and  the  whistle  to  be  sounded  at  the  whistling  post  Is  harmless^ 
where,  under  Code  Iowa,  {  2072,  such  precautions  were  required. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;  Martin  J.  Wade,  Judge. 

Action  by  William  A.  Walker,  administrator  of  the  estate  of  Allen 
H.  Walker,  against  the  Iowa  Central  Railway  Compaiiy  and  others. 
There  was  a  judgment  for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

See,  also,  241  Fed,  395. 

J.  A.  Devitt,  of  Oskaloosa,  Iowa,  and  William  McNett,  of  Ottumwa, 
Iowa  (F.  M.  Miner,  of  Minneapolis,  Minn.,  Burrell  &  Devitt,  of  Os- 
kaloosa, Iowa,  and  McNett  &  McNett,  of  Ottumwa,  Iowa,  on  the 
brief),  for  plaintiffs  in  error. 

John  N.  McCoy,  of  Oskaloosa,  Iowa  (S.  V.  Rejmolds,  of  Oskaloosa,. 
Iowa,  and  J.  R.  Jaques,  on  the  brief),  for  defendant  in  error. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  This  is  the  second  time  this  cause  has 
been  brought  to  this  court  on  writ  of  error.  The  first  time  the  judg- 
ment in  favor  of  the  plaintiff  was  reversed  (203  Fed.  685,  121  C.  C. 
A.  579),  and  upon  the  second  trial  to  a  jury  a  verdict  for  the  defend- 
ant in  error  was  again  returned,  and  judgment  thereon  entered. 

The  allegations  in  the  complaint  are  set  out  in  the  former  opinion 
of  the  court  (203  Fed.  685,  121  C.  C.  A.  579),  and  need  not  be  repeat- 
ed here.  The  answers  of  the  defendants,  in  addition  to  a  general  de- 
nial of  the  acts  of  negligence  charged,  pleaded  contributory  negligence^ 

There  are  ten  assignments  of  error,  but  counsel  in  their  briefs  pre- 
sent them  under  five  specifications,  and  we  will  dispose  of  them  on 
these  specifications,  as  they  present  all  issues  involved. 

[1]  1.  It  is  claimed  that,  as  the  former  judgment  was  reversed  on 
the  ground  that  the  court  erred  in  refusing  to  dSrect  a  verdict  in  favor 
of  the  defendants,  and  upon  the  second  trial  the  cause  was  heard  on 
the  same  pleadings  and  the  same  evidence,  in  fact  the  evidence  was 
read  from  the  transcript  of  the  record  which  was  before  this  court 
on  the  first  hearing,  that  decision  is  now  the  law  of  the  case,  and 
therefore  the  request  of  the  defendants  for  a  directed  verdict  should 
have  been  granted. 

By  reference  to  the  opinion  of  this  court  at  the  former  hearing,  it 
will  be  seen  that  the  only  question  before  the  court  then  was  whether 
upon  the  facts,  as  shown  by  the  record,  the  last  chance  doctrine  ap- 
plied; all  other  questions  in  issue  having  been  withdrawn  from  con- 
sideration of  the  jury  by  the  trial  court  We  held  that,  as  the  undis- 
puted evidence  established  the  fact  that  as  soon  as  the  engineer,  op- 
erating the  engine  discovered  that  the  plaintiff  was  in  a  position  of 
danger,  he  applied  the  emergency  brake,  and  stopped  the  train  as  soon 
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as  possible,  the  court  erred  in  not  directing  a  verdict  for  the  defend- 
ants on  the  last  chance  rule  of  law. 

The  other  charges  of  negligence  alleged  in  the  complaint,  having 
been  withdrawn  from  the  jury,  and  determined  by  the  trial  court  in 
favor  of  the  defendant,  and  the  verdict  having  been  in  favor  of  the 
plaintiff  upon  the  only  issue  submitted  to  the  jury,  errors  of  the  trial 
court  prejudicial  to  the  plaintiff  were  not  subject  to  review  on  that 
writ  of  error,  prosecuted  by  the  defendant.  Mutual  Life  Insurance 
Co.  V.  Hill,  193  U.  S.  551,  24  Sup.  Ct.  538,  48  L.  Ed.  788.  This  ques- 
tion was  settled  by  this  court,  after  a  careful  review  of  the  authorities, 
in  Guarantee  Co.  v.  Phenix  Insurance  Co.,  124  Fed.  170,  59  C.  C.  A. 
376,  and  has  since  been  followed  by  this  court  in  a  number  of  cases. 
Cook  V.  Foley,  152  Fed.  41,  81  C.  C.  A.  237;  ^Etna  Indemnity  Co.  v. 
J.  R.  Crowe  Coal  &  Mining  Co.,  154  Fed.  545,  83  C.  C.  A.  431 ;  Rog- 
ers V,  Penobscot  Mining  Co.,  154  Fed.  606,  83  C.  C.  A.  380;  Morri- 
son V.  Bumette,  154  Fed.  617,  83  C.  C.  A.  391 ;  Midland  Valley  R.  R. 
Co.  V.  Fulgham,  181  Fed.  91,  104  C.  C.  A.  151.  Only  those  issues  of 
law  which  were  before  the  appellate  court  and  by  it  determined,  be- 
come the  law  of  the  case,  when,  upon  reversal,  the  cause  is  retried. 
None  of  the  cases  cited  by  the  learned  counsel  for  plaintiflF  in  error 
are  to  the  contrary. 

It  follows  that  the  court  did  not  err  in  refusing  to  direct  a  verdict 
upon  that  ground. 

[2]  2.  Do  the  facts  show  that  the  plaintiflf  was  guilty  of  contribu- 
tory negligence,  independently  of  the  question  adjudicated  on  the  for- 
mer writ  of  error? 

The  complaint,  among  other  allegations  of  negligence,  charged,  and 
there  was  substantial  evidence  to  require  the  submission  of  that  issue, 
whether  the  train,  which  caused  the  injury  complained  of,  came  into 
the  station  at  New  Sharon  without  warning  and  without  a  signal,  the 
plaintiff  being  at  the  place  of  danger  by  reason  of  the  fact  that  he  had 
been  informed  by  the  train  dispatcher,  in  charge  of  that  office,  that 
the  freight  train,  which  caused  the  injury,  was  not  yet  at  Searsboro,  a 
station  8  miles  away,  and  according  to  the  schedule  it  required  25  min- 
utes to  reach  New  Sharon,  where  the  plainfiff  was  injured.  There 
was  also  evidence  that  only  3  minutes  had  elapsed  after  that  informa- 
tion, when  he  had  moved  the  truck  and  was  struck  by  the  freight  train. 
It  is  claimed  it  was  the  duty  of  the  plaintiff  to  look  out  for  the  train, 
notwithstanding  the  information  he  received  from  the  train  dispatch- 
er, which  led  him,  and  rightly  so,  to  believe  that  the.  train  would  not 
reach  the  place  where  he  was  wheeling  the  truck  for  25  minutes,  and 
failing  to  do  so  he  was  guilty  of  contributory  negligence.  He  testi- 
fied, "upon  getting  the  truck,  he  looked  to  the  north,  whence  the  train 
would  come,  and  saw  no  sign  of  an  approaching  train,"  so  there  was 
evidence  that  he  looked  for  the  train.  We  are  of  the  opinion  that  the 
court  committed  no  error  in  holding  upon  these  facts  that  the  plaintiff 
was  not  guilty  of  negligence  as  a  matter  of  law.  Negligence  is  not  im- 
putable, as  a  matter  of  law,  to  a  person  for  doing  what,  as  a  reasona- 
ble person,  he  had  good  and  sufficient  reason  for  believing  he  can  do 
or  omit  to  do  with  safety,  and  without  apprehension  of  danger.    St 
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Louis-San  Francisco  Ry.  Co.  v.  Maynord,  246  Fed.  115,  158  C.  C.  A. 
341.  It  is  a  question  to  be  determined  by  the  jury  under  proper  in- 
structions of  the  court.  Northern  Pacific  R.  R.  Co.  v.  Amato,  49  Fed. 
881,  1  C.  C.  A.  468,  affirmed  144  U.  S.  465,  12  Sup.  Ct.  740,  36  L.  Ed. 
506.  The  Supreme  Court  in  affirming  the  judgment  of  the  Circuit 
Court  of  Appeals  said : 

"We  ccmcur  also  witli  the  view  of  the  Clrcait  Court  of  Appeals^  In  the 
opinion  of  that  court,  given  by  Judge  Lacomhe,  that  it  wajs  fairly  a  question 
for  the  Jury  to  determine,  whether  or  not  it  was  negligence  on  the  part  of  the 
plaintiff  not  to  keep  a  lookout  for  a  coming  engine,  in  view  of  the  assurance 
of  the  boss  that  there  was  none  to  oome." 

Other  federal  cases  in  point  are  McGhee  v.  Campbell,  101  Fed.  936, 
42  C.  C  A.  94;  Slentz  v.  Western  Bank  Note,  etc.,  Co.,  180  Fed.  389, 
103  C.  C.  A.  535 ;  Fried  &  Reineman  Packing  Co.  v.  Hugel,  183  Fed. 
110,  105  C.  C.  A.  402.  In  none  of  the  authorities  relied  on  by  the 
plaintiff  in  error,  had  the  injured  person  been  informed  by  one  in  au- 
thority, what  practically  amounted  to  an  assurance  of  safety,  before 
doing  the  act  claimed  to  have  been  negligence. 

[3]  3.  It  is  assigned  as  error  that  the  court  refused  to  give  certain 
instructions  asked  by  the  plaintiflF  in  error.  The  instructions  refused 
and  assigned  as  error  in  the  fourth  and  fifth  assignments,  referred  to 
the  speed  of  the  train;  but  as  that  question  was  by  the  court  with- 
drawn from  the  jury,  the  defendant  cannot  complain  that  it  was  prej- 
udicial to  refuse  them,  even  if  they  were  correct,  on  which  we  express 
no  opinion. 

4.  The  exceptions  to  parts  gi  the  charge  of  the  court  all  relate  to 
the  questions  of  contributory  negligence  which  have  been  fully  dis- 
cussed hereinbefore,  and  it  would  serve  no  useful  purpose  to  reiterate 
them. 

[4]  5.  The  court  properly  admitted  in  evidence  the  rules  of  the  de- 
fendant company,  requiring  the  engine  bell  to  be  rung  when  approach- 
ing road  crossings  at  grade,  and  the  whistle  to  be  sounded  at  all  whis- 
tling posts.  But  even  if  it  were  error,  it  would  not  be  prejudicial,  as 
the  law  of  the  state  of  Iowa  required  it  to  be  done.  Section  2072, 
Code  of  Iowa. 

Other  questions  have  been  presented  and  carefully  considered ;  but 
as  they  present  no  question  of  law,  not  well  settled,  it  is  unnecessary 
to  refer  to  them. 

There  was  no  error  in  the  trial  of  the  cause,  and  the  judgment  is 
accordingly  affirmed. 
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SCHENK  &  Mcdonald  ▼.  worthen  lubcbeb  mijaa 

(Circuit  Ooort  of  Appeals,  Nlntii  Glrcait    F^ruary  3,  1019.) 
No.  3179. 

1.  Loos  AND  Logging  ^=»34(1) — Modiucation  of  Contbacv  bt  Subsequknt 

Agreement. 

That  logs  to  be  cut  and  delivered  by  defendants  to  plaintiff,  which  l^ 
the  terms  of  the  contract  were  to  be  cut  from  certain  lands,  were  by  sub- 
sequent agreement  of  the  parties  cut  from  other  lands,  did  not  take 
them  out  of  the  contract,  where  they  were  delivered  and  paid  for  at  the 
price  fixed  therein. 

2.  TjOGs  and  Loggings  ^=»34(1) — Contracts — ^Ascebtainicent  of  Quantitt — 

Provision  for  Submission  to  Third  Party. 

A  provision,  In  a  contract  for  the  sale  of  logs  to  be  cut  and  delivered 
by  defendants  to  plaintiffs,  tha^  "in  case  of  dispute  over  scale  the  scale 
of  a  competent  disinterested  person  shall  be  accepted  as  final  by  both 
parties,"  is  valid  and  binding. 

Jn  Error  to  tBe  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  at  law  by  the  Worthen  Lumber  Mills  against  Schenk  &  Mc- 
Donald, a  copartnership,  and  Edward  Schenk  and  Gordon  D.  McDon- 
ald,^ individually.  Judgment  for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

John  Rustgard,  of  Juneau,  Alaska,  for  plaintiffs  in  error. 
J.  A.  Hellenthal  and  Simon  Hellenthal,  both  of  Juneau,  Alaska,  for 
defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error  brought  this  action 
in  the  court  below  to  recover  $1,900.03,  alleged  to  have  been  overpaid 
the  plaintiffs  in  error,  defendants  there,  for  certain  logs  theretofore 
delivered  to  it  by  the  defendants  to  the  action.  The  mill  of  the  plain- 
tiff company  is  located  at  Juneau,  Alaska,  and  the  logs  respecting 
which  the  respective  parties  contracted  were  to  be  cut  upon  the  forest 
reserve  of  the  government  in  Alaska,  and,  according  to  the  record, 
were  to  be  received  by  the  milling  company  when  dumped  into  the 
water  and  properly  boomed  by  the  sellers.  One  of  the  essential  por- 
tions of  the  two  written  contracts  into  which  the  parties  entered  was 
a  stipulation  to  the  effect  that  such  delivery  should  take  place  not 
exceeding  a  certain  stipulated  number  of  miles  from  the  null  of  the 
plaintiff  company. 

With  the  exception  of  the  price  per  thousand  feet  of  the  logs  and 
of  the  number  of  miles  just  referred  to,  the  two  contracts  are  in  all 
essential  particulars  the  same,  so  that  it  will  be  sufficient  to  set  out 
the  substance  of  the  first  one,  which  was  entered  into  on  the  27th  day 
of  March,  1916,  by  which  the  defendants  to  the  action  agreed  to  fur- 
nish and  deliver  to  the  plaintiff  company  1,000,000,  more  or  less,  feet 
of  first-class  merchantable  spruce  and  cedar  logs  of  a  specific  descrip- 
tion, securely  boomed  in  a  prescribed  way  in  the  waters  of  the  sea, 
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inlet,  or  bay  contiguous  to  the  place  where  cut  for  the  tugboat  of  the 
plaintiff  to  reach  when  ready  to  tow,  such  place  not  to  exceed  175 
miles  distant  from  tho  mill  of  the  plaintiff  at  Tuneau  by  the  ordinary 
route  of  water  travel.  The  price  fixed  for  the  logs  covered  by  that 
contract  per  1,000  feet  was  $6  free  of  all  taxes  and  stumpage,  which 
price  was  to  be  paid  by  the  plaintiff  at  its  mill ;  it,  however,  agreeing 
to  advance  to  the  defendants  the  money  required  for  stumpage,  the 
amount  so  advanced  to  be  a  lien  on  the  logs,  and  to  be  deducted  from 
the  purchase  price  thereof. 

Besides  other  provisions  of  the  contract  not  pertinent  to  the  present 
inquiry,  it  contained  these  provisions,  which  are  pertinent: 

"The  said  logs  shall  be  scaled  by  the  Scrlbner  log  rule  and  the  said  first 
party  [defendant]  agrees  to  accept  the  mill  scala  The  said  logs  shall  be 
rnt  at  north  end  Prince  of  Wales  Island,  Alaska,  under  the  tenns  and  con- 
ditions required  by  the  forest  reserve  regulations.  •  •  •  Said  logs  shall 
be  cut,  properly  boomed,  and  lodged  in  a  safe  and  secure,  but  accessible,  place, 
and  ready  f6r  towing,  as  follows:  As  soon  as  possible,  but  not  later  than 
September  1,  1916.  Each  boom  of  logs  shall  be  scaled  by  the  party  of  the 
first  part  [defendant],  and  this  scale  shall  be  sent  to  party  of  the  second  part 
[plaintiff]  for  the  purpose  of  comparison  with  number  of  pieces  in  boom: 
and  said  logs  shaU  be  considered  delivered  when  and  in  such  amounts  as 
taken  in  tow  by  the  tugboat  of  the  said  second  party  [plaintiff].  And  the 
first  party  [defendant]  agrees  to  notify  the  party  of  the  second  part  [plain- 
tUf]  at  its  place  of  business  in  Juneau  when  any  boom  is  ready  for  towing. 
And  it  is  further  agreed  that,  in  case  of  dispute  over  scale,  the  scale  of  a  com- 
petent disinterested  person  shall  be  accepted  as  final  by  both  parties.  It  is 
further  agreed  that  party  of  the  first  part  [defendant]  shall  furnish  a 
boat  of  at  least  50  horse  power  to  assist  in  tdwing  said  logs  as  far  as  Peters- 
burg, Alaska;  cost  of  said  assistance  included  in  above  price  of  logs." 

The  case  was  tried  with  a  jury,  which  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $838.53,  upon  which  judgment  was  entered 
against  the  defendants  for  that  sum,  with  costs. 

[1]  One  of  the  points  urged  on  behalf  of  the  plaintiffs  in  error  is 
that  the  logs,  which  it  is  conceded  they  delivered  to  the  milling  com- 
pany in  1916,  were  not  delivered  under  the  contract  of  March  27,  1916, 
and  this  because  they  were  not  cut  from  the  north  end  of  Prince  of 
Wales  Island. 

We  think  it  is  apparent  from  the  contract  of  the  parties  that  what 
they  were  contracting  for  was  logs  of  a  specific  kind  and  description 
at  a  specified  price,  which  at  the  time  of  the  making  of  the  contract  it 
was  supposed  could  and  would  be  cut  from  lands  at  the  north  end  of 
Prince  of  Wales  Island.  But  the  testimony  of  the  defendant  Mc- 
Donald, who  signed  the  contract  for  himself  and  on  behalf  of  his 
associate,  expressly  states,  in  effect,  that  he  subsequently  found,  upon 
examination  of  the  timber  at  the  north  end  of  that  island,  that  it  was 
not  of  the  required  quality,  and  so  informed  the  plaintiff  in  the  case, 
with  whom  he  agreed  to  and  did  deliver  in  four  different  rafts  the 
logs  contracted  for,  cut  from  other  lands,  and  gathered  at  Portage  Bay, 
Port  Malmsbury,  and  Duncan  Canal.  It  is  not  pretended  that  the  logs 
so  delivered  were  not  delivered  at  the  price  fixed  in  the  contract  of 
March  27,  1916,  and  paid  for  thereunder. 

We  think  there  is  no  merit  whatever  in  the  contention  of  the  plain- 
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tiffs  in  error  that  such  logs  were  not  deHvered  pursuant  to  the  pro- 
visions of  the  written  contract  of  March  27tfi. 

Another  complete  answer  to  the  position  of  the  plaintiffs  in  error^ 
respecting  the  contract  of  March  27,  1916.  is  that  the  record  shows 
that  the  defendants  to  the  action  demanded  of  and  received  from  the 
plaintiff  a  bill  of  particulars,  together  with  undisputed  evidence  that 
the  plaintiff  paid  the  defendants  in  full  for  all  the  logs  delivered  by 
them  under  the  1916  contract,  except  the  sum  of  $74.42,  thereby  leav- 
ing the  plaintiff  indebted  to  the  defendants  in  that  sum  for  logs  deliv- 
ered under  that  contract;  and  the  court  expressly  instructed  the  jury 
that  the  plaintiff  had  and  could  have  no  claim  against  the  defendants 
by  virtue  of  the  contract  of  March  27,  1916,  whether  anything  was 
or  was  not  done  under  it. 

[2]  Both  contracts,  as  has  been  said,  provided  for  two  scalings — 
one  by  the  sellers,  which  scaling,  according  to  the  contracts,  was  to 
be  sent  to  the  purchaser  *'for  the  purpose  of  comparison  with  number 
of  pieces  in  boom" ;  the  other  to  be  made  by  the  milling  company  ac- 
cording to  the  "Scribner  log  rule,"  which  the  sellers  expressly  agreed 
to  accept,  with  the  further  and  express  stipulation  of  both  parties 
that,  "in  case  of  dispute  over  scale,  the  scale  of  a  competent  disin- 
terested person  shall  be  accepted  as  final  by  both  parties." 

.The  court  below  in  its  rulings  held,  and  we  think  rightly,  that  the 
last-quoted  provision  of  the  contracts  was  binding  and  coffclusive  upon 
them. 

But  one  other  matter  need  be  alluded  to,  although  we  have  given 
careful  consideration  to  all  the  contentions  on  the  part  of  the  plain* 
tiffs  in  error.  The  defendants  set  up  several  counterclaims  against  the 
plaintiff,  the  first  and  third  of  which  were  rightly  withdrawn  by  the 
court  from  the  juty  for  lack  of  any  evidence  in  support  of  them.  The 
second  was: 

"That  on  and  between  June  24,  1916,  and  the  16th  day  of  September,  1916, 
defendants  furnished  to  plaintiff  at  the  tatter's  instance  and  request  the  use 
of  a  towboat  with  crew  for  periods  aggregating  172  hours ;  that  the  same  was 
actually  and  reasonably  worth  the  sum  of  $5  per  hour,  totaling  $860." 

With  respect  to  that  matter  the  contention  of  the  plaintiflf  was  that 
the  defendants  were  to  charge  only  the  actual  cost,  which  question  the 
court,  under  appropriate  instructions,  left  to  the  jury  to  determine. 

The  fourth  counterclaim  was  as  follows: 

"That  during  the  months  of  July  and  August,  1917,  defendants  loaned  to 
plaintiff  72  boom  chains  and  3  piling  chains,  which  plaintiff  agr^  either  to 
return  to  defendants  or  pay  for  at  their  value ;  that  plaintiff  has  neglected 
and  refused  to  return  the  said  chains,  and  that  the  actual  and  reasonable 
value  of  said  boom  chains  is  $3  for  each,  or  the  total  of  $216,  and  the  value 
of  the  said  piling  diains  is  $7.50  for  each,  or  the  total  of  $22.60." 

The  fifth  counterclaim  is  this : 

"That  on  the  15th  day  of  September,  A.  D.  1916,  at  platntifl'a  ^)eclal  In- 
stance and  request,  and  for  its  benefit,  defendants  furnished  six  workmen  for 
reboomlng  a  raft  of  logs  at  Duncan  Canal,  Alaska,  which  work  continued  for 
a  period  of  9  hours,  making  a  total  of  54-  hours ;  that  the  same  was  actually 
and  reasonably  worth  and  of  the  value  of  50  cents  per  hour,  or  a  total  of 
^7 ;  and  that  no  part  of  the  same  has  ever  been  paid*" 
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The  facts  regarding  the  two  last-mentioned  counterchums  the  court 
left  to  the  determination  of  the  jury,  with  appropriate  instructions, 
in  the  event  of  its  finding  thereon  in  favor  of  the  defendant. 
.    The  record  containing  no  error  calling  for  a  reversal,  the  judgment 
is  affirmed. 


UNITED  STATES  v.  NORTHERN  PAO.  BY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  15^  1919.) 

No.  5115. 

GoHMERCE  ^»27(7) — Safety  Appuance  Act— Trains  Subject'To  Air  Brake 
Provisions — "Switchinq  Operation," 

The  movement  by  a  switch  ^gine  of  40  or. more  cars  coupled  together 
over  a  Duluth  terminal  track,  used  only  to  connect  different  terminal 
yards,  over  which  no  throQfi^  or  local  trains  pass,  and  on  which  trains 
are  moved  slowly,  without  orders,  time  cards,  or  block  signals,  held  a 
"switching  operation,"  not  within  the  air  brake  provision  of  Safety  Ap- 
pliance Act  1898,  I  1  (Oomp.  St  §  8605). 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;  Page  Morris,  Judge. 

Action  by  the  United  States  against  the  Northern  Pacific  Railvv^ay 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error:  Af- 
firmed. 

Koscoe  F.  Walter,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C.  (Al- 
fred Jaques,  U.  S.  Atty.,  of  Duluth,  Minn.,  on  the  brief),  for  the  Unit- 
ed States. 

D.  F.  Lyons,  of  St.  Paul,  Minn.  (C.  W.  Bunn,  of  St.  Paul,  Minn.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  The  plaintiff  in  error,  plaintiff  in  the 
court  below,  seeks  a  reversal  of  a  judgment  in  favor  of  the  defendant 
railway  company,  entered  on  a  directed  verdict  of  a  jury. 

There  are  two  counts  involved,  each  of  them  complaining  of  a  vio- 
lation of  Safety  Appliance  Act  March  2,  1893,  c.  196,  27  Stat.  531, 
as  amended  and  supplemented  by  Act  April  1,  1896,  c.  87,  29  Stat.  85 
(Comp.  St.  §§  8605-8612),  Act  March  2,  1903,  c.  976,  32  Stat.  943 
(Comp.  St.  §§  8613-8615),  and  Act  April  14,  1910,  c.  160,  36  Stat. 
298  (Comp.  St.  §§  8617-8619,  8621-8623).  The  first  count  charges 
that  the  defendant  on  September  21,  1916,.  operated  a  transfer  train  of 
48  cars  over  its  interstate  line  of  railroad  in  and  about  Duluth,  Minn., 
when  less  than  85  per  cent,  of  the  cars  in  said  train  had  their  air 
brakes  used  and  operated,  or  so  assembled  and  connected  that  they 
could  be  used  and  operated  by  the  engineer  of  the  locomotive  drawing 
the  train.  The  second  count  charged  a  similar  violation  in  the  opera- 
tion of  a  transfer  train  of  40  cars  on  September  22,  1916. 

The  only  issue  involved  is  whether  the  tracks  over  which  these  trains 
were  operated  were  a  part  of  defendant's  interstate  line  of  railroad 

^s»For  oiher  caaM  see  same  topic  &  KBY-NUMBBR  in  all  Key-Nombertd  Digests  ft  Indexes 
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or  merely  side  tracks  used  for  switching  purposes  only.  In  United 
States  V.  Erie  Ry,  Co.,  237  U.  S.  402,  35  Sup.  Ct.  621,  59  I..  Ed.  1019, 
it  was  held : 

"A  train  in  the  sense  intended  consists  of  an  engine  and  oars  wMdi  haye 
been  assembled  and  coupled  together  for  a  run  or  trip  along  the  road.  WHen 
a  train  is  thus  made  up  and  is  proceeding  on  its  journey  it  is  within  the  oper- 
ation of  the  air  brake  provision.  But  it  is  otherwise  with  the  various  move- 
ments in  railroad  yards  whereby  cars  are  assembled  and  coupled  into  out- 
going trains  and  whereby  inwming  trains  which  have  completed  their  run  are 
broken  up.  These  are  not  train  movements,  but  mere  switching  operations, 
and  80  are  not  within  the  air  brake  provisi(Hi." 

The  court,  in  that  case,  found  the  facts  to  be  that  the  trains  com- 
plained of  were  made  up  in  yards  like  other  trains  and  then  proceeded 
to  their  destinations  over  main  line  tracks  used  by  other  freight  trains, 
both  through  and  local.    The  court  in  its  opinion  said : 

"They  were  not  moving  cars  about  in  a  yard  or  on  tracks  set  apart  for 
switching  operations,  but  were  engaged  in  nmln  line  transportation,  and  tbis 
in  circumstances  where  the/  had  to  pass  through  a  dark  tunnel,  over  switdies 
leading  to  other  tracks  and  across  passenger  tracks  whereon  trains  were 
frequently  moving.  Thus  it  is  plain  that,  in  common  with  other  trains  using 
the  same  main  line  traces,  they  were  exposed  to  hazards  which  made  it  es- 
sential that  appUances  be  at  hand  for  readily  and  quickly  checking  or  oou- 
trolling  their  movements." 

And  it  was  held  that  they  were  subject  to  the  provisions  of  the  act 
In  United  States  v.  Chicago,  Burlington  &  Quincy  R.  R.,  237  U.  S. 
410,  35  Sup.  Ct.  634,  59  L.  Ed.  1023,  the  facts  found  were: 

"The  defendant  operates  a  railroad  wliich  passes  through  Kansas  City,  Mo^ 
and  is  used  largely  in  interstate  commerce.  Among  its  terminal  facilities  at 
that  point  are  two  freight  yards  known  as  the  Twelfth  Street  yard  and  tne 
Murray  yard.  These  yards  are  on  opposite  sides  of  the  Missouri  river,  the 
.  distance  between  their  nearest  points  being  about  two  miles.  The  track 
connecting  them  is  one  by  which  passenger  and  freight  trains  enter  and 
leave  the  city ;  in  other  words,  a  main  line  track.  For  a  distance  of  3,000  feet 
It  is  upon  a  single  track  bridge  spanning  the  river,  and  off  the  bridge  it  in- 
tersects  at  grade  12  or  15  traclts  of  other  companies  and  passes  through  the 
Union  Depot  tracks.  Besides  its  use  by  the  defendant's  trains,  a  considerable 
portion  of  it  is  alsa  the  line  by  which  the  passenger  trains  and  some  of  the 
freight  trains  of  the  Bock  Island  and  Wabash  Bailroads  enter  and  leave  the 
city. 

"Both  yards  are  used  for  receiving  and  breaking  up  Incoming  trains,  as- 
sembling and  starting  outgoing  trains,  and  assorting,  storing  and  distribntiBg 
cars.  To  reach  their  ultimate  destinations,  whether  on  the  defendant's  road 
or  on  those  of  other  carriers,  a  large  proportion  of  the  cars  have  to  be  moved 
from  one  yard  to  the  other,  and  this  is  accomplished  by  transfer  trains  which 
are  run  over  the  main  line  track  connecting  the  yards.  These  trains  usually 
consist  of  an  engine  and  about  35  cars,  are  operated  by  what  are  termed  yard 
or  switching  crews*  and  carry  no  caboose  or  markers.  They  have  no  fixed 
schedules  and  are  not  controlled  by  a  train  dispatcher,  but  by  block  signals, 
as  are  all  other  trains  moving  over  the  same  track.  Each  train  is  moved  as 
a  unit  from  one  yard  to  the  other,  and  not  infrequently  is  both  preceded  and 
followed  by  other  trains,  passenger  and  freight. 

"The  three  trains,  the  running  of  which  is  charged  to  have  been  violative  of 
the  statute,  were  transfer  trains  of  the  class  just  described.  They  were  run 
from  one  yard  to  the  other  on  August  9,  1910,  and  were  composed,  respectively, 
of  42,  36,  and  39  cars,  of  which  only  9  in  one  train  and  10  in  each  of  the 
others  had  their  air  brakes  connected  for  use  by  the  engineer.  At  that  time 
air  brakes  were  required  to  be  used  on  75  per  cent,  of  the  cars  in  a  train.  [In 
re  Power  or  Train  Brakes]  11  L  a  C.  429,  437." 
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And  the  court  held  that  as  the  trains  were  engaged— 

''not  shifting  cars  about  In  a  yard  or  on  isolated  tracks  devoted  to  switching 
operations,  but  moving  traffic  over  a  considerable  stretch  of  main  line  track — 
one  that  was  a  busy  thoroughfare  for  interstate  passengers  and  freight  traffic  ' 
Every  condition  suggested  by  the  letter  and  spirit  of  the  air  brake  provision 
was  present.  Ahd  not  only  were  these  trains  exposed  to  the  hazards  wlii<&i 
that  provision  was  Intended  to  avoid  or  minimize,  but  unless  their  engineers 
were  able  readily  and  quickly  to  check  or  control  their  movements  they  were 
a  serious  menace  to  the  safety  of  other  trains  which  the  statute  was  equally 
designed  to  protect" 

And  it  was  held  that  upon  these  facts  they  were  trains  in  the  sense 
of  the  statute. 

The  undisputed  evidence  in  this  case  establishes  the  fact  that  neither 
of  the  trains  was  operated  on  the  dates  alleged  with  85'^per  cent,  of 
air  brakes,  and  that  the  tracks  over  which  they  were  operated  were  not 
main  tracks,  but  tracks  used  for  switching  purposes  only. 

Owing  to  the  topographical  conditions  at  Duluth,  it  is  necessary  that 
the  yard  and  industrial  tracks  be  confined  to  a  narrow  space,  and  the 
terminals  at  Duluth  are,  owing  to  the  many  industries  and  the  large 
shipping  there,  necessarily  very  extensive  in  length.  Duluth  is  the 
largest  terminal  on  that  railway.  At  Rice's  Point  there  are  55  tracks, 
each  4,000  feet  long.  The  main  tracks,  over  which  all  trains,  not  used 
for  switching  purposes  exclusively,  are  operated,  are  north  of  the 
tracks  over  which  the  trains  in  controversy  were  operated^.  Along  these 
switch  tracks  there  are  a  number  of  yards,  among  them  Rice's  Point 
yard  and  Furnace  yard,  all  termed  "Duluth  Terminals,"  and  commonly 
referred  to  as  "D.  T.  Tracks."  It  was  between  these  two  yards  the 
trains  mentioned  in  these  two  counts  were  operated  without  having  85 
per  cent,  of  the  cars  equipped  with  air  brakes. 

At  one  of  the  points  this  track  crossed-  the  tracks  of  the  Duluth, 
Winnipeg  &  Pacific  Railroad,  which  is  used  by  that  road'  for  freight 
trains  moving  through  West  Duluth  to  Superior,  Wis.  Further  east 
this  track  crosses  the  tracks  of  another  line,  which  are  used  for  gen- 
eral traffic.  It  also  crosses  a  track  of  the  Duluth,  Missabe  &  North- 
ern Railroad.  The  yards  along  this  "D.  T."  track  are  all  operated  as 
one  yard.  There  are  no  train  orders,  time  cards  or  block  signals  giv- 
ing the  movement  of  cars  along  this  track,  and  no  train  has  the  right 
of  way  over  any  other  train ;  they  are  all  operated  at  a  slow  speed, 
so  that  they  may  be  stopped  within  vision.  No  freight  or  passenger 
trains,  either  local  or  through,  ever  use  any  part  of  these  "D.  T." 
tracks.  The  book  of  rules  of  the  defendant  railway  company,  which 
gpvems  the  operation  of  the  railway,  defines  the  meaning  of  a  main 
line  or  main  track : 

"A  track  extending  through  yards  and  between  stations,  npon  which  trains 
are  operated  by  time-table  or  train  order,  oii  the  use  of  which  is  controUed 
by  block  signals." 

The  undisputed  testimony  also  establishes  the  fact  that  no  part  of 

any  of  these  tracks  is  ever  used  by  any  of  the  trains  running  between 

stations;  freight  or  passenger,  but  that  they  are  used  exclusively  for 

switching  purposes  to  supply  the  industries  along  these  tracks  with 
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loaded  cars  or  empties  to  be  loaded  for  outgoing  freight,  for  delivery 
to  the  main  line. 

From  these  facts  no  other  conclusion  can  be  reached  than  that  of 
the  learned  trial  judge,  that  these  train  movements  were  mere  switch- 
ing operations,  and  therefore  not  within  the  air  brake  provision  of  the 
act  of  Congress,  as  determined  in  the  Erie  and  Chicago,  Burlington  4 
Quincy  Railroad  Cases,  supra. 

The  District  Court  committed  no  error  in  directing  a  verdict  on  these 
counts  for  the  defendant,  and  its  judgment  is  affirmed. 


TWENTY-ONE  MINING  CO.  v.  OKIGINAL  SIXTEEN  TO  ONE  mNE,  Inc. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  3,  1919.) 

No.  3205. 

Mines  and  Mineraia  <S=>31(1) — ^Mining  Claims— Bxtralateral  Rights. 

Under  Rev.  St.  §  2322  (Oomp.  St  §  4618),  which  gives  the  owner  of  a 
mining  claim  "the  exclusive  right  of  possession  and  enjoyment  of  all 
veins  •  •  •  throughout  their  entire  depth"  which  apex  in  his  claim, 
in  following  such  a  vein  beyond  his  side  lines  he  is  not  confined  to  the 
vein  itself,  but  may  extend  his  workings  beyond  its  wallB»  If  necessary 
for  the  proper  and  economical  working  of  the  vein. 

Appeal  froQi  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  William  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  the  Twenty-One  Mining  Company  against  the 
Original  Sixteen  to  One  Mine,  Incorporated.  From  an  order  denying 
a  preliminary  injunction,  complainant  appeals.    Affirmed. 

See,  also,  254  Fed.  630.  • 

John  B.  Clayberg,  Frank  R.  Wehe,  and  Bert  Schlesinger,  all  of  San 
Francisco,  Cal.,  for  appellant. 

William  E.  Colby,  John  S.  Partridge,  and  Grant  H.  Smith,  all  of 
San  Francisco,  Cal,  and  Carroll  Searls,  of  Nevada  City,  Cal.,  for  ap- 
pellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DOOLING, 
District  Judge. 

DOOLING,  District  Judge.  The  appellant  was  plaintiff  and  the  a{>- 
pellee  defendant  in  the  lower  court,  and  they  will  be  so  designated 
here.  The  plaintiff  is  the  owner  of  two  quartz  lode  mining  claims,  the 
Valentine  and  the  Belmont,  located  in  Sierra  county,  Cal.  The  de- 
fendant is  the  owner  of  a  similar  claim,  the  Sixteen  to  One,  adjoining 
the  Belmont.  Beneath  the  surface  of  the  Belmont  and  Valentine 
claims  there  is  a  valuable  vein.  The  District  Coifrt  for  the  North- 
em  District  of  California  has  by  decree  determined  that  the  apex  of 
this  vein  is  located  within  the  surface  boundaries  of  the  Sixteen  to 
One  claim. 

^s»For  otlur  caMt  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DIcesU  ft  Indeic* 
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The  defendant,  pursuing  this  vein  downwards  from  its  own  daim, 
is  operating  beneath  the  surface  of  the  Belmont  and  Valentine  claims* 
The  present  action  is  for  the  purpose  of  enjoining  such  operation  as 
is  now,  and  unless  prevented  will  be,  carried  on.  The  complaint  is 
that  defendant  in  pursuing  the  vein  beneath  the  surface  of  plaintiff's 
claims  has  not  confined  its  operations  to  the  vein  itself,  but  has  gone, 
and  will  continue  to  go,  outside  the  boundaries  and  limits  of  the  vein, 
and  commit  irreparable  damage  and  injury  to  the  said  claims  beneath 
their  surface  by  digging  up,  excavating,  and  removing  quartz,  rock, 
and  earth  therefrom. 

The  defendant  claims  the  right,  and  alleges  its  purpose,  to  remove 
only  such  quantities  of  barren  and  worthless  country  rock  in  the  im- 
mediate vicinity  of  the  vein  in  the  walls  thereof  as  may  be  necessary 
for  the  profitable  and  economic  working  of  the  vein,  and  as  may  be 
reasonably  necessary  for  such  purpose,  and  in  accordance  with  the  cus- 
toms and  usages  of  the  art  and  science  of  mining  under  similar  cir- 
cumstances. The  vein  is  undulating  and  waving  in  its  character  and 
of  varying  width,  narrowing  down  in  some  instances  to  about  2  feet 
and  in  other  places  widening  out  to  a  width  of  over  8  feet  between  the 
walls.  The  defendant  has  run  and  is  running  its  main  working  shaft 
in  as  nearly  a  straight  line  as  possible,  and  in  so  doing  it  does  not  fol- 
low the  undulations,  curvatures,  and  faults  of  the  vein. 

The  plaintiff  applied  to  the  trial  court  for  a  preliminary  injunction 
upon  notice.  When  the  matter  came  on  for  hearing,  plaintifFs  coun- 
sel stated  to  the  court: 

"That  the  whole  question  Involved  and  presented  for  determination  was 
whether.  In  mining  the  Sixteen  to  One  vein  extralateraUy  underneath  the 
surface  of  plain tilTs  claims,  the  defendant  was  contlned  to  working  entirely 
within  the  walls  of  Its  vein,  or  whether  it  had  the  right  to  cut  into  the  coun- 
ti7  rock  on  either  side  of  the  vein,  where  necessary  for  Its  mining  operations, 
either  to  keep  its  workings  straight  or  regular,  as  is  customary  in  such  opera* 
tioos  where  the  vein  undulates  or  changes  in  direction,  or  when  the  vein  nar- 
rows down  to  a  width  less  than  the  convenient  and  ordinary  width  of  the 
usual  mining  operations ;  plalntlfiTs  contention  being  that  the  right  of  defend- 
ant was  confined  entirely  within  the  walls  of  its  vein  and  that  these  walls 
could  not  be  transgressed,  no  matter  how  narrow  the  8i>ace." 

Upon  this  statement  the  court  declared  that  it  did  not  think  the 
plaintiff's  proposition  could  be  sustained,  and  that  the  application  for 
a  preliminary  injunction  would  have  to  be  denied.  From  the  order 
denying  such  application  this  appeal  is  taken. 

It  will  be  observed  that  the  question  as  to  how  far  defendant  has 
departed  or  will  depart  from  the  vein  itself  in  its  operations  beneath 
the  surface  of  plaintiff's  claims  was  not  presented  to  the  court  below, 
nor  was  the  court  asked  to  consider  it.  It  was  asked  to  determine  as 
a  matter  of  law  that —     , 

''the  right  of  the  defendant  was  confined  to  operations  entirely  within  the 
walls  of  the  vein,  and  that  those  walls  could  not  be  transgressed,  no  matter 
how  narrow  the  space." 

The  court  held  that  the  proposition  as  stated  could  not  be  sustained. 
Whether  or  not  it  erred  in  so  holding  is  the  sole  question  presented 
here.    The  rights  ojE  both  parties  are  derived  from  section  2322,  Re- 
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vised  Statutes  (Comp.  St.  §  4618),  which  provides  that  the  locators 
of  all  mining  locations  on  any  mineral  vein,  lode,  or  ledge  situated  on 
the  public  domain — 

"shall  have  the  exduslve  right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations,  and  of  all  veins,  lodes,  and 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  lies  inside  of 
such  surface  lines  extended  downwards  vertically." 

This  statute  must  be  so  construed  as  to  give  it  eflfect.  Its  lan- 
guage is: 

"Exclusive  right  of  possession  and  enjoyment  of  all  veins,  lodes  or  ledges 
throughout  their  entire  depth." 

It  would  be  difficult  to  select  language  more  comprehensive.  It 
does  not  include  such  veins  only  as  are  wide  enough  to  permit  of  min- 
ing operations  within  their  walls,  but  includes  all  veins  of  whatever 
width.  It  gives,  not  only  the  exclusive  right  of  possession  of  sudi 
veins,  but  tibe  exclusive  right  of  enjoyment  as  well,  and  throughout 
their  entire  depth. 

To  that  extent  the  rights  of  the  owner  of  a  claim  beneath  the  sur- 
face of  which  such  veins  extend  downward  are  diminished.  He  takes 
his  claim  under  the  statute  subject  to  the  exclusive  right  by  another 
to  the  possession  and  enjoyment  of.  such  veins,  granted  to  such  other 
by  the  same  statute.  To  give  this  statute  any  practical  effect  we  must 
accord  to  the  word  "enjoyment"  a  practical  meaning.  The  exclusive 
right  of  enjoyment  of  a  vein,  to  be  of  any  value,  must  include  the  right 
to  mine  and  extract  the  mineral  contained  in  it.  To  say  that  one  has 
the  exclusive  right  of  possession  and  enjoyment  of  a  valuable  vein 
throughout  its  entire  depth,  but  that  he  cannot  extract  the  mineral 
therefrom,  because  it  is  too  narrow,  or  in  places  becomes  too  narrow,  to 
permit  of  mining  operations  within  its  walls,  is  to  say  that,  when  Con- 
gress used  the  words  "all  veins,"  it  meant  only  "all  wide  and  straight 
veins." 

Mining  is  a  practical  business.  In  its  operations  no  miner  knowing- 
ly goes  to  the  expense  of  removing  unnecessary  rock,  running  un- 
necessary tunnels,  or  wandering  further  from  the  vein  the  enjoyment 
of  which  the  statute  gives  to  him,  than  is  necessary  for  economical 
work.  The  extent  to  which  one  may  deviate  from  the  vein  itself  must, 
of  course,  depend  upon  the  characteristics  of  each  particular  vein, 
and  no  rule  can  be  formulated  of  general  application ;  but  that  in  fol- 
lowing a  vein  downwards  the  apex  owner  is  not  confined  to  the  vein 
itself  is  indicated  by  the  closing  provision  of  section  2322 : 

"Nothing  in  this  section  shall  authorize  the  locator  or  possessor  of  a  v^ 
or  lode  which  extends  in  its  downward  course  beyond  the  vertical  lines  ot 
his  claim  to  enter  upon  the  surface  of  a  claim  own,ed  or  possessed  by  another." 

By  this  provision  he  is  prevented  from  entering  upon  the  surface  of 
the  claim  beneath  which  his  vein  extends,  and  his  exclusion  in  terms 
from  the  surface  suggests  that  beneath  the  surface  some  latitude  of 
operation  was  contemplated.  In  the  present  case  the  trial  court  was 
called  upon  to  decide  that  there  could  be  no  departure  from  within  the 
walls  of  the  vein  under  any  circumstances. 
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We  are  convinced  that,  in  stating  its  claim  thus  broadly,  plaintiff 
gave  to  the  statute  a  construction  entirely  too  narrow,  and  one  which 
in  many,  if  not,  indeed,  in  all,  cases  would  defeat  the  right  which  Con- 
gress not  only  intended  to  grant,  but  which  it  did  grant  in  very  apt 
words. 

Counsel  for  plaintiff  declares  that  the  trial  court — 

''exercised  no  discretion  in  the  matter  at  all,  but  decided  that  the  fundamental 
legal  principle  upon  which  we  based  the  right  to  a  preliminary  injunction 
could  not  be  sustained." 

We  agree  with  the  trial  court  that  the  principle  as  stated  cannot  be 
sustained.  This  being  so,  we  do  not  feel  called  upon  to  balance  the 
affidavits  to  ascertain  whether  defendant  has  departed  or  will  depart 
from  the  vein  in  question  to  a  greater  extent  than  the  conditions  re- 
quire, but  will  leave  that  to  be  determined  by  the  trial  court  upon  the 
final  hearing  of  the  cause. 

The  order  is  therefore  affirmed. 


THE   FBAHLESS.* 
SHIPOWNERS'  &  BTEROHANTS'  TUGBOAT  00.  v.  A.  H.  BULL  &  CO.,  Inc. 
(Circuit  Oourt  of  Appeals,  Ninth  Circuit    February  3,  1919.) 
No.  3199. 

TOWAOE     «=»11(7)— ASSIBTINO     MOVINO     STEAICSHIP— NEGUaENCB. 

A  tug,  employed  to  assist  a  steamship  in  moving  to  dry  dock,  which, 
without  speaking  to  her  captain,  towed  her  stem  first  from  her  slip  and 
dropped  the  towline,  which  fouled  her  propeller,  held  in  fault  for  her 
injury  by  being  driven  by  wind  and  tide  against  a  pier. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Maurice  T.  Dooling, 
Judge. 

Suit  in  admiralty  by  A.  H.  Bull  &  Co.,  Incorporated,  against  the  tug 
Fearless ;  the  Shipowners'  &  Merchants'  Tugboat  Company,  claimant. 
Decree  for  libelant,  and  claimant  appeals.    Affirmed. 

William  Denman  and  McCutchen,  Olney  &  Willard,  all  of  San 
Francisco,  Cal.,  for  appellant. 

E.  S.  Pillsbury,  F.  D.  Madison,  Alfred  Sutro,  and  Oscar  Sutro,  all 
of  San  Francisco,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  We  think  this  a  plain  case,  and  that  it  was 
rightly  decided  by  the  learned  judge  of  the  court  below.  It  grew  out 
of  damage  to  the  appellee's  steamship  Edith,  caused  by  its  collision 
with  Pier  32  in  the  harbor  of  San  Francisco,  by  reason  of  the  alleged 
negligent  management  and  maneuvering  of  the  tug  Fearless,  ,which  the 
ship  had  employed  to  assist  it  in  moving  from  its  then  position  in  the 
slip  between  Piers  44  and  46  to  the  dry  dock  at  Hunter's  Point.    The 

^sS»For  otiier  eu«ft  sm  same  topic  A  K£Y-NUMBBR  In  all  Key-Numbered  Dlsests  *  Indiexee 
•Reheartng  denied  May  12,  1919. 
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piers  theiie  are  numbered  consecutively  to  the  northerly  from  Pier 
46,  as  44,  42,  40,  38,  36,  34,  and  32,  and  the  maneuvw^  involved  in 
the  case  were  confined  to  the  waters  of  the  bay  off  Piers  46  to  32.  Pier 
46  extends  into  the  bay  about  800  feet  from  the  water-front  line;  44, 
42,  and  40  extend  650  feet  from  the  water-front  line;  38,  667  feet; 
36,  721  feet;  34,  662  feet;  and  32,  805  feet.  On  account  of  the 
bend  in  the  shore,  pier  head  32  extends  to  the  easterly  over  300  feet 
beyond  pier  heads  44,  42,  40,  and  38,  while  it  extends  over  200  feet 
beyond  pier  head  34.  At  the  time  in  question  a  southeasterly  wind  of 
about  18  miles  was  blowing,  and  an  ebb  tide  was  then  flowing  in  direc- 
tion from  Pier  46  to  Pier  32,  and,  on  account  of  the  narrowing  of 
the  bay  at  that  point,  on  towards  the  shore  line. 

The  Edith  was  lying  in  the  slip  between  Piers  46  and  44,  with  her 
bow  to  the  shore  and  with  her  stem  consequently  pointing  oflf  shore. 
The  tug  was,  as  has  been  said,  engaged  to  assist  the  ship  in  her  move- 
ment from  her  place  in  the  slip  to  the  dry  dock ;  the  sWp  being  under 
her  own  steam,  and  her  master  intending  to  back  his  ship  out  of  the 
slip,  and,  with  the  assistance  of  the  tug,  to  turn  her  bow  into  the  wind 
and  tide,  and  thus  proceed  in  a  southeasterly  direction  to  the  dry  dock 
at  Hunter's  Point. 

The  evidence  is  without  conflict  to  the  effect  that,  although  the  tug 
was  engaged  to  assist  the  ship  in  that  maneuver,  the  captain  of  the 
tug  proceeded  with  its  undertaking  without  the  slightest  effort  to  as- 
certain from  the  master  of  the  ship  what  his  plans  were  with  respect 
to  the  maneuver.  We  extract  from  the  testimony  of  the  captain  of  the 
tug,  as  follows : 

**Q.  What  instructions  did  you  get  from  the  captain  of  the  Edith?  A.  I 
didn't  get  any  instructions  from  the  captain  of  the  Edith,  except  to  go  ahead. 
Q.  Did  you  consult  with  him  before  you  went  out  of  the  slip?  A.  No.  Q.  Did 
you  have  a  talk  withi  anybody  at  the  office  (of  the  tugboat  company)  as  to 
what  should  be  done?  A.  Cnpt  Randall  at  the  office  told  me  what  to  do.  Q. 
What  did  he  tell  you  to  do?  A.  He  told  me  to  go  up  there  and  assist  the 
ship  to  dry  dock.  Q.  Did  he  say  anything  else?  A.  Nothing  else.  Q.  When 
you  got  up  to  the  Edith,  did  you  have  any  consultation  with  the  captain?  A. 
No.  Q.  You  waited  until  he  got  ready —  A.  (Interrupting).  Waited  untfl  he 
got  ready  and  told  me  to  go  ahead.  Q.  Did  you  consider  this  a  towage  con- 
tract, or  what  you  call  an  assist?  A.  They  call  it  an  assist  Q.  In  an  assist, 
you  take  the  orders  of  the  master  of  the  vessel?  A.  Take  the  orders  from 
the  master.  Q.  Tou  make  the  lines  fast  that  he  teUs  you?  A.  We  generally 
arrange  it,  making  fast  the  line  ourselves.  Q.  You  do  not  wait  for  his'  or- 
ders about  that?  A.  When  I  had  enough,  I  told  him  to  make  fast  Q.  Did 
you  drop  the  line  when  he  told  you  to?  A.  In  this  particular  case  he  did 
not  tell  me  to.  Q.  Now,  I  am  talking  about  an  assist.  As  I  understand  It 
there  are  two  kinds  of  towage  arrangements ;  one  is  where  you  have  a  straight 
tow,  a  towage  contract,  a  towage  duty,  and  the  other  where  you  have  what 
they  call  an  assist.  Isn't  that  correct?  A.  Correct.  Q.  You  distinguish  be- 
tween those  two  cases?  A.  Yes;  I  do.  Q.  And  they  are  generally  distin- 
guished, aren't  they?  They  are  generally  recognized  as  two  kinds  of  serrlce? 
A.  Yes.  Q.  One  is  called  towage,  and  the  other  is  called  an  assist?  A.  An 
assist ;  that  is  also  a  tow,  to  assist.  Q.  As  a  matter  of  fact  is  there  any  dlifer- 
ence  between  the  two  kinds  of  service?  A.  Well,  there  is.  Q.  In  one  case  you 
take  your  orders — ini  one  case  you  are  in  charge  and  the  other  you  are  not? 
A,  Correct  Q.  Is  that  the  difference?  A.  That  is  the  difference.  Q.  Now,  in 
those  cases  in  which  you  are  in  charge,  the  thing  Is  done  the  way  you  di- 
rect? A.  Yes.  Q.  And  in  those  cases  in  which  you  are  not  in  charge  you  get 
orders  as  to  how  it  should  be  done^    Is  that  correct?    A.  Yea.    Q.  Is  that 
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4*orrect?  '  A.  Correct  Q.  So  that,  In  the  case  of  an  asgldt,  you  would  be 
getting  the  orders  of  the  captain,  would  you?  A.  I  would  be  gettbi^  the  or- 
ders from  the  captain ;  yes.*' 

The  Edith  was  about  328  feet  long  and  of  about  2,700  tons  register, 
and  drew  about  10  feet  aft  and  6  feet  forward.  The  t6wline  used  hy 
the  tug  in  assisting  the  ship  in  backing  from  the  dock  was  about  30 
fathoms  in  length,  and  at  the  end  of  it  attached  to  the  ship  her  master 
stationed  his  second  mate  for  the  purpose,  according  to  his  deposition, 
of  hy  that  means  communicating  with  the  tug,  concerning  which,  how- 
ever, the  mate  in  the  course  of  his  deposition  testified  as  follows : 

"Q.  You  said  you  expected  the  tug  to  get  orders  from,  the  master?  A.  Yes. 
Q.  How  were  you  expecting  the  master  of  your  ship — ^he  was  on  the  bridge; 
Isn't  that  right?  A.  Ye&  Q.  How  did  you  expect  tlie  master  on  the  bridge  of 
your  shi^  to  give  an  order  to  the  tug  to  go  ahead?  A.  .By  the  whistle.  Q. 
What  whistle  would  he  make?  A.  That  depends  on  which  way  they  make  it 
out  between  them.  Q.  What?  A.  They  make  that  out  between  them,  what 
kind  of  a  whistle  they  are  going  to  use. .  Q.  They  usually  agree  on  what  the 
signal  shaU  be?  A.  Yes.  *  *  *  Q.  Your  duty  on  the  stem  is  to  keep  an 
eye  on  the  towing  Une?  A.  But  we  are  not  supposed  to  watch  the  tug,  too; 
he  la  supposed  to  give  us  a  signal  what  to  do.  Q.  Who  Is?  A.  The  tug 
captain.  Q.  What  signal  did  you  expect  the  tug  to  give?  A.  I  expected  the 
tug  captain  to  blow  a  short  blast,  the  same  as  the  rest  of  them  do.  Q.  Had 
you  ever  been  towed  by  that  tug  before?  A.  No.  Q.  Did  you  ever  have  any 
conversation  with  her  master  b^ore  starting  out  as  to  what  signals  he  would 
give  you?    A.  No,  sir." 

The  case  shows  that  in  that  condition  of  affairs  the  maneuver  in 
question  commenced  by  the  reverse  movement  of  the  engines  of  the 
ship,  and  by  the  pulling  of  the  tug  on  the  towline  attached  to  the 
stem  of  the  ship,  by  which  the  latter  was  carried  out  into  the  water 
of  the  hay,  variously  stated  in  the  record  at  from  30  or  40  to  about  700 
feet  from  the  slip.  Whatever  the  real  distance,  from  that  point  the 
ship's  captain  intended  to  swing  her  bow  southeasterly  and  proceed 
to  the  dry  dock,  using  the  holding  of  the  towline  attached  to  the  stem 
of  the  ship  as  a  pivot.  It  appears,  however,  that  the  tug's  captain, 
without  direction  from  the  master  of  the  ship,  and  without  giving 
him  any  notice  whatever  of  his  intention  so  to  do,  let  go  the  towline, 
which  soon  got  into  the  wheel,  thus  fouling  the  ship's  propeller  and 
making  necessary  the  stopping  of  her  engines.  We  think  it  does  not 
admit  of  doubt  that  such  action  of  the  captain  of  the  tug  was  a  gross 
fault  on  its  part  and  the  real  cause  of  the  resultant  damage. 

It  is  suggested  that  the  operation  which  the  tug  intended  and  at- 
tempted was  to  drop  the  stern  towline  of  the  Edith  (which  it  did),  then 
circle  around  to  her  starboard  bow,  and  there  take  a  bowline,  and  by 
means  of  that  pull  the  ship's  bow  into  the  tide  and  wind.  Indeed,  the 
captain  of  the  tug  so  testified  in  effect  in  answer  to  questions  by  the 
court,  as  is  shown  by  this  extract  from  his  testimony: 

*'Q.  Why  did  you  cast  off  there  700  feet  away  from  the  wharf?  A.  Well, 
we  cast  off  because  I  intended  to  come  under  the  bow  of  the  ship  and  get  a 
bowline  and  pull  her  around.  Q.  Did  you  have  room  enough  for  that?  A. 
I  had  room  enough ;  if  I  had  got  the  line,  I  would  have  had  room  enough.  Q. 
You  made  no  investigation  or  inquiry  to  find  out  whether  there  was  a  line 
you  could  get?  A.  I  never  went  aboard  the  ship ;  I  didn't  know  what  thoy 
had  there.    Q.  You  undertook  that  maneuver'  without  finding  out  what  they 
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bad  aboard  ship?  A.  I  took  the  captain's  word  for  that  Q.  What  did  he 
tell  you?  A.  He  told  me  to  pull  the  ship  out  of  the  wharf,  from  the  wharL 
Q.  Tou  didn't  know  what  you  were  going  to  do,  and  you  did  not  know  what 
he  was  going  to  do?    A.  No." 

Such  a  movement  on  the  part  of  the  tug  was  not  only  not  directed 
by  the  master  of  the  ship,  but  was  directly  contrary  to  the  latter's  own 
movement  and  plan,  and  was  commenced  without  the  slightest  notice 
to  the  ship  of  the  tug's  action.  In  our  opinion  it  is  impossible  to  hold 
it  either  authorized  or  justified.  \ 

We  agree  with  the  court  below  that  it  was  to  those  faults  the  ac- 
cident was  due,  and  that  the  tug  was  guilty  of  further  fault  in  failbg 
to  pass  to  the  ship  while  she  was  drifting  a  line  of  sXifficient  strength 
to  hold  her,  which  the  tug  should  have  been  prepared  to  do.  Nor  arc 
we  able  to  agree  with  the  proctors  for  the  appellant  that  the  master  of 
the  ship  should  be  held  in  fault  in  failing  to  drop  her  anchors,  the  con- 
dition of  the  wind  and  the  water,  and  the  location  of  the  ship  with 
respect  to  the  various  piers  being  duly  considered. 

The  judgment  is  affirmed. 


GRANE  CO.  v.  BUSDIBKBB.* 

(Circuit  Court  of  Appeals,  Eighth  CSreuit    January  27,  1919.) 

No.  5120. 

1.  Appeal  and  Error  ^=»927(7) — Review — Refusaii  op  Directed  Vkbdict. 

Where  defendant  complains  of  refusal  of  trial  court  to  direct  verdict  in 
its  favor,  held^  that  every  material  issue  upon  which  there  was  substan- 
tial conflict  in  the  evidence  must  be  treated  as  decided  in  favor  of  plain- 
tiff by  the  verdict  of  the  jury. 

2.  Negligence  ^=s>59— Proximate  Cause. 

An  injury  that  could  not  liave  been  foreseen  or  reasonably  anticipated 
by  a  person  of  ordinary  prudence  as  the  probable  result  of  an  act  of  al- 
leged negligence  is  not  actionable,  nor  is  an  injury  or  death  that  is  not 
the  actual  or  probable  consequence  of  the  act,  and  that  would  not  have 
resulted  from  it,  but  for  the  interposition  of  some  new  and  independoit 
cause  that  could  not  have  been  anticipated. 

S.  Death  ^=»17— Actions — Negligence — Proximate  Cattsb. 

Where  plaintiff's  husband,  who  volunteered  to  guide  the  tongue  of  a 
wagon  which  another  teamster  was  trying  to  draw  off  ot  an  apron  ot  a 
wharf  boat,  was,  when  the  wagon  was  suddenly  and  unexpectedly  moved, 
thrown  under  the  team  and  wagon  of  defendant,  whose  driver,  knowing 
the  ineffectual  attempts  to  move  the  wagon,  which  was  fast,  proceeded  to 
drive  onto  the  apron,  held,  that  the  act  of  defendant's  driver  was  not  the 
proximate  cause  of  the  accident,  for  it  could  not  have  been  anticipated. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri;   David  P.  Dyer,  Judge. 

Action  by  Frances  J.  Busdieker  against  the  Crane  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed  and  remand- 
ed, with  instructions  to  grant  new  trial. 

^s>For  otlier  caaes  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digeete  it  Indexes 
•Rehearing  denied  April  2.  1919. 
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P^rcy  Werner,  of  St.  Louis,  Mo.  (George  M.  Block  and  Frank  B. 
Coleman,  both  of  St.  Louis,  Mo.,  on  the  brief),  for  plaintiff  in  error. 

Arthur  E.  Kammerer,  of  St.  Louis,  Mo.  (Leo  Rassieur  and  Leo 
Rassieur,  Jr.,  both  of  St.  Louis,  Mo.,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  Crane  Company,  a  corporation, 
complains  that  at  the  trial  of  an  action,  brought  by  Mrs.  Frances  J. 
Busdieker  for  damages  for  its  negligence,  which  she  asserted  caused 
the  death  of  her  husband,  tiie  court  below,  at  the  close  of  the  evidence, 
refused  to  instruct  the  jury  to  return  a  verdict  in  its  favor,  on  the 
ground  that  there  was  no  substantial  evidence  of  its  causal  negligence, 
and  the  jury  returned  a  verdict  against  it  for  $7,500. 

[1]  In  considering  this  complaint,  every  material  issue  upon  which 
there  is  a  substantial  conflict  in  the  evidence  must  be  and  has  been  treat- 
ed as  decided  in  favor  of  Mrs.  Busdieker  by  the  verdict  of  the  jury. 
On  that  basis  the  facts  which  .conditioned  the  decision  of  the  com- 
plaint of  the  Crane  Company  are  these :  Edward  Brown,  an  employe 
of  that  company,  was  the  driver  of  a  team  drawing  a  loaded  wagon 
toward  a  boat  which  lay  in  the  river  by  the  side  of  the  levee  at  St. 
Louis,  upon  which  he  was  to  unload  the  wagon.  The  negligence  al- 
leged is  the  negligence  of  this  driver.  In  order  to  get  his  wagon  onto 
the  boat,  where  it  was  to  be  unloaded,  it  was  necessary  for  him  to 
drive  from  the  levee  upon  and  across  an  apron  and  a  bridge  onto  the 
wharfboat.  The  levee  lay  on  the  west  side  of  the  river,  sloping  down- 
ward easterly  to  and  beneath  the  water  of  the  river.  The  west  side  of 
the  apron  lay  on  the  levee  while  its  east  side  was  attached  to  the  west 
side  of  the  bridge  several  feet  above  the  water,  and  the  bridge  extended 
easterly  to  the  wharfboat,  so  that  over  the  apron  and  the  bridge  load- 
ed wagons  could  be  drawn  from  the  levee  onto  the  wharfboat.  Brown 
drove  his  team  from  the  south  to  a  point  on  the  levee  whence  he  could 
conveniently  drive  down  upon  the  apron,  and  thence  across  the  bridge 
to  the  wharfboat  and  there  on  the  levee  he  stopped.  Before  he  ar- 
rived there,  the  driver  of  a  team  attached  to  a  loaded  fruit  wagon,  in 
undertaking  to  drive  onto  the  apron,  had  driven  the  north  wheels  of 
his  wagon  down  the  levee  along  the  north  end  of  the  apron  and  the 
south  wheels  thereof  onto  the  apron,  and  there  the  wagon  stuck  fast 
and  became  immovable.  The  driver  unhitched  his  mules  and  drove 
them  up  onto  the  levee,  leaving  the  forward  end  of  the  tongue  of  his 
wagon  with  chains  attached  to  it  pointing  southeasterly  and  resting 
on  the  apron.  Some  time  after  this  Mr.  Mohrman,  driving  a  team 
drawing  a  wagon,  came  off  the  wharfboat,  and,  seeing  the  condition 
of  the  fruit  wagon,  he  backed  up  to  it,  after  he  had  passed  it,  attached 
the  rear  axle  of  his  wagon  to  the  rear  axle  of  the  fruit  wagon  with  a 
strong  rope,  and  attempted,  by  driving  up  his  team,  to  draw  the  fruit 
wagon  up  the  levee.  When  Brown  drove  up  from  the  south  with 
his  load,  Mohrman  was  trying  in  vain  to  move  the  fruit  wagon.  Brown 
waited  and  watched  his  attempts  for  some  time,  but  the  fruit  wagon 
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remained  immovable.  Mohrman  had  then  been  trying  to  pull  it  from 
its  place  for  from  5  to  15  minutes.  There  was  room  enou^  on  the 
south  side  of  the  fruit  wagon  for  Brown's  wagon  to  pass  it  and  go 
onto  the  wharf  boat,  and  the  time  for  the  boat  upon  which  his  load  was 
to  go  was  approaching.  Mohrman  drove  his  team  to  the  southwest, 
but  the  fruit  wagon  held  fast.  Brown  then  asked  Mohrman  to  turn 
his  team  northerly  and  hold  them  there,  and  told  him  that  he  thought 
he  could  drive  by  the  fruit  wagon.  Mohrman  replied  that  he  did  not 
think  that  Brown  could  do  so,  and  that  he  would  not  pull  down  there. 
At  about  this  time  Mr.  Busdieker  had  voluntarily  gone  cKito  the  apron 
and  taken  hold  of  the  chains  attached  to  the  tongue  of  the  fruit  wag- 
on, to  steer  it  in  case  Mohrman  should  succeed  in  moving  it  Pur- 
suant to  Brown's  request,  M<rfirman  ttUTied  his  team  northerly.  Brown 
drove  his  team  down  the  levee  onto  the  apron.  Just  as  they  were  going 
onto  the  apron,  Mohrman,  as  he  testified,  "gave  another  jerk,  not  ex- 
pecting to  get  it  loose,  and  jerked  the  wagon  loQge."  When  he  thus 
moved  the  wagon,  its  tongue  swung  forcibly  south  and  threw  Bus- 
dieker under  the  horses  and  wagon  of  Brown  as  he  came  up  the  apron, 
and  they  ran  over  and  killed  him. 

[2,3]  An  injury  or  death  that  is  the  natural  and  probable  con- 
sequence of  an  act  of  alleged  negligence  is  actionable.  But  an  injury 
that  could  not  have  been  foreseen  or  reasonably  anticipated,  by  a 
person  of  ordinary  prudence  and  intelligence,  as  the  probable  result 
of  an  act  of  allied  negligence,  is  not  actionable;  nor  is  an  injury 
or  death  that  is  not  the  natural  or  probable  consequence  of  the  act 
of  alleged  negligence,  and  that  would  not  have  resulted  from  it,  but 
for  the  interposition  of  some  new  and  independent  cause  that  could 
not  have  been  anticipated.  Chicago,  St.  Paul,  Miimeapolis  &  Omaha 
Ry.  Co.  V.  Elliott,  55  Fed.  949,  952,  954,  5  C.  C.  A.  347,  20  L.  R.  A. 
582 ;  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  475,  24  L.  Ed.  256;  Hoag 
V.  Railroad  Co.,  85  Pa.  298,  299,  "27  Am.  Rep.  653 ;  Cole  v.  German 
Savings  &  Loan  Society,  124  Fed.  113,  115,  117,  59  C.  C.  A.  593,  63 
L.  R.  A.  416;  Western  Union  Telegraph  Co.  v.  Schriver,  141  Fed. 
538,  72  C.  C.  A.  596,  4  L.  R.  A.  (N.  S.)  678;  American  Bridge  Co. 
v.  Seeds,  144  Fed.  605,  610,  75  C.  C.  A.  407,  11  L.  R.  A.  (N.  S.)  1041. 
When  Brown  drove  his  team  down  th^  levee  onto  the  apron,  Mohr- 
man had  been  trying  to  pull  the  fruit  wagon  from  its  place  for  from 
5  to  15  minutes,  but  had  failed  to  move  it.  Apparently  it  was  stuck 
so  fast  that  he  could  not  and  would  not  move  it  by  the  use  of  his  team. 
Its  subsequent  motion  was  not  caused  by  Brown's  act  of  driving  his 
team  upon  the  platform,  and  that  motion,  the  swing  of  the  tongue, 
and  the  death  of  Busdieker  were  not  the  natural  or  probable  conse- 
quence of  Brown's  driving  on  the  platform,  nor  would  a  man  of 
reasonable  prudence  and  intelligence  in  his  situation,  knowing  the 
failure  of  the  repeated  futile  attempts  of  Mohrman  to  move  the  fruit 
wagon,  that  Mohrman  knew  that  Brown  was  about  to  drive  down 
upon  the  apron,  that  Mohrman  had  turned  his  horses  northerly  at 
Brown's  request,  to  let  the  latter  ckive  down  past  the  fruit  wagon,  have 
anticipated  that  Mohrman  would  drive  up  his  horses,  jerk  the  fruit 
wagon  loose,  and  cause  the  tongue  to  throw  Busdieker  down  on  the 
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apron  while  Brown  was  driving  his  horses  across  it.  Nor  was  Brown's 
driving  his  wagon  upon  the  platform  the  proximate  cause  of  Bus- 
dieker's  injury  and  death.  Neither  could  nor  would  have  resulted 
therefrom,  had  not  the  new  independent  cause,  the  sudden  and  inop- 
portune jerk  of  the  fruit  wagon  by  Mohrman,  have  caused  the  violent 
swing  of  its  tongue  at  the  instant  when  Brown  was  driving  onto  the 
'  apron,  an  act  which  could  not  have  been  foreseen  or  anticipated  by 
Brown,  have  interrupted  the  natural  sequence  of  events,  turned  it 
aside  from  their  natural  course,  and  produced  the  lamentable  results. 
There  was  no  substantial  evidence  here  of  causal  negligence  of  the 
Crane  Company  or  of  Brown  its  driver. 

The  judgment  below  must  therefore  be  reversed,  and  the  cause  must 
be  remanded  to  the  court  below,  with  instructions  to  grant  a  new  trial ; 
and  it  is  so  ordered. 


THE  LYBA. 

FEDERAL  SUGAR  REFINING  00.  ▼.  McDONALD. 

(Oircult  Ooort  of  Appeals,  Ninth  Circuit    Febru&ry  3,  1919.) 

Nos.  8214,  3215. 

1.  Shipping  ^s»132(3) — Surr  roB  Dakagb  to  Caboo — ^Btjbdbn  of  Pboov. 

Wbere  the  charterer  of  a  steamship  furnishes  the  whole  cargo,  and 
loads  and  discharges  with  its  own  stevedores,  the  vessel  Is  not  a  common 
carrier,  and  the  burden  rests  upon  the  charterer  to  afllnnatlvely  prove 
negligence,  causing  damage  to  the  cargo. 

2.  Shipputo  ^=s>132(5) — ^Damage  to  Oabgo — LiABiLrrT  op  Vessel. 

Evidence  held  to  sustain  a  finding  that  damage  to  a  cargo  of  sugar,  by 
caking  of  the  sugar  In  some  of  the  s&cka,  was  not  due  to  negligence  of 
the  ship,  but  to  exposure  of  the  sadss  to  moisture  from  one  to  three  days 
on  barges  before  loading  by  lib^ant 

3.  Shipping  ^s»132(1) — Suit  fob  Dahaob  to  Oaroo-KX>8T8. 

In  a  suit  by  a  shipper  to  recover  for  damage  to  cargo,  where  libelant 
retained  from  freight  due  more  than  double  the  amount  of  damages  « 
proved,  it  was  not  error  to  dismiss  the  libel,  with  costs  to  respondent. 

4.  Admibaltt  ^=»121 — Costs — Disobetion  of  Court. 

In  admiralty,  the  matter  of  costs  rests  in  the  discretion  of  the  court. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  M.  T.  Dooling,  Judge. 

Suits  in  admiralty  by  the  Federal  Sugar  Refining  Company  against 
the  American  steamship  Lyra,  and  by  J.  A.  McDonald,  master  of  the 
Lyra,  against  the  Federal  Sugar  Refining  Company.  From  the  decrees, 
the  Sugar  Refining  Company  appeals.    Affirmed. 

See,  also,  231  Fed.  250. 

McCutchen,  Olney  &  Willard,  of  San  Francisco,  Cal.,  for  appellant. 
William  Denman  and  Denman  &  Arnold,  all  of  San  Francisco,  Cal., 
for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  In  May,  1910,  the  appellant  shipped 
from  the  port  of  New  York  to  San  Francisco,  by  way  of  Cape  Horn, 
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112,000  sacks  of  sugar  on  the  steamer  Lyra.  The  vo3rage  occupied 
71  days,  and  on  the  termination  thereof,  it  was  found  that  30,000 
sacks  of  the  sugar  were  caked.  For  that  and  other  damage  to  the 
cargo  the  appellant  filed  its  libel,  alleging  that  the  caking  was  due  to 
improper  stowage,  care,  and  custody  of  the  sugar,  in  that  it  was  im- 
properly dunnaged  and  protected,  and  that  the  compartment  of  the 
steamship  in  which  it  was  stowed  was  insufficiently  ventilated,  by  rea- 
son whereof  the  steamship  and  the  sugar  were  caused  to  sweat,  and 
that  the  sweat  moistened,  hardened,  and  caked  the  sugar.  It  also 
alleged  in  its  libel  that  it  had  paid  all  of  the  freight  on  the  sugsa-, 
except  the  sum  of  $5,764.27,  which  it  had  retained  and  credited  in 
part  payment  on  the  damage  to  the  cargo,  which  it  alleged  to  be  $19,- 
050.77,  and  judgment  was  demanded  for  the  balance  of  $13,286.50. 

The  master  of  the  steamship  brought  a  libel  against  the  appellant 
to  recover  the  remainder  of  the  freight  money,  $5,764.27,  and  interest 
thereon.  The  two  libels  were  consolidated  for  trial  in  the  court  below. 
It  was  stipulated  that  the  appellant  was  damaged  in  the  sum  of  $2,- 
548.40,  by  reason  of  injury  to  the  sugar  from  causes  other  than  from 
caking.  The  court-  below  found  upon  the  evidence  that  the  caking  of 
the  sugar  was  caused,  not  by  improper  stowage  or  want  of  ventila- 
tion, but  by  exposure  to  moisture  in  the  process  of  loading  the  same 
at  the  port  of  departure,  and  denied  the  liability  of  the  appellee  for 
damages  therefor. 

[1]  The  appellant  chartered  the  steamship,  furnished  the  whole 
cargo,  and  loaded  and  discharged  her  with  its  own  stevedores.  The 
charter  party  recited : 

"Bills  of  lading  to  be  signed  without  prejudice  to  this  diarter,  but  not  less 
than  charter  ratea" 

The  steamship  was  therefore  not  a  common  carrier,  and  the  burden 
was  cast  upon  the  appellant  to  prove  negligence  affirmatively.  The 
Eri,  154  Fed.  333,  83  C.  C.  A.  205;  The  Wildenfels,  161  Fed.  864,  89 
C.  C.  A.  58;  The  Royal  Sceptre  (D.  C.)  187  Fed.  224;  The  Rokeby 
(D.  C.)  202  Fed.  322. 

[2]  We  might  properly  dispose  of  the  questions  of  fact  involved 
on  this  appeal,  by  applying  the  rule  that  findings  of  fact  in  an  admi- 
ralty case,  made  by  a  trial  court  on  conflicting  evidence  for  the  most 
part  taken  in  open  court,  should  not  be  disturbed  by  an  appellate  court, 

except  for  manifest  error  (The  Beaver,  253  Fed.  312, C.  C.  A. , 

and  cases  there  cited) ;  but,  in  view  of  the  earnest  contention  of  the 
appellant  that  the  finding  of  the  court  below  is  against  the  decided 
weight  of  the  evidence,  we  have  given  the  record  careful  considera- 
tion.   We  deduce  from  it  the  following  conclusions : 

First.  There  is  ample  evidence  to  indicate  that  at  the  time  of  loading 
the  cargo  was  exposed  to  conditions  which  would  naturally  account 
for  the  caking  of  the  sugar.  The  sugar  was  conveyed  to  the  vessel 
on  barges,  and  it  lay  on  the  barges  from  one  to  three  days.  It  was 
sacked  while  warm,  having  come  fresh  from  a  system  of  hot-air  driers, 
and  in  that  condition  it  was  placed  upon  the  barges.  The  evidence  \cas 
that  warm  sugar  exceptionally  attracts  and  absorbs  moisture  from  the 
air,  and  that  above  a  body  of  water,  to  an  altitude  of  from  12  to  15 
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feet,  moisture  ranges  from  75  to  100  degrees,  and  that,  when  it  is  80 
degrees  or  more,  it  will  be  absorbed  by  sacked  sugar.  The  weather 
during  the  period  of  loading  was  changeable,  and  occasional  showers 
occurred.  The  appellant  insists  that  the  sugar  while  on  the  barges 
was  protected  by  coverings  against  moisture ;  but  the  evidence  is  that, 
during  the  process  of  loading  the  sugar  on  the  barges,  there  was  no 
covering  whatever,  that  the  coverings  which  were  used  were  on  the 
sides,  to  protect  the  sugar  against  spray,  with  an  A-shaped  tent  above 
to  protect  it  against  rain,  and  that  through  the  ends  of  the  tent  cov- 
ering the  air  was  permitted  to  pass  over  the  topmost  layers  of  the 
sacks. 

Second.  The  condition  in  which  the  sugar  was  found  when  un- 
loaded from  the  ship  can  be  explained  on  no  theory  other  than  that 
the  moisture  which  caused  the  caking  was  absorbed  while  the  sugar 
was  on  the  barges.  The  testimony  of  the  appellant's  stevedores  and 
others  is  that  about  10  per  cent,  of  the  caked  sacks  were  on  the  sur- 
face, that  sacks  of  caked  sugar  were  found  alongside  of  others  that 
were  wholly  free  from  caking,  and  that  groups  of  caked  sacks  were 
found  in  the  interior  of  the  piles,  surrounded  by  sacks  that  were  not 
caked.  The  testimony  of  the  master  and  the  mate  of  the  steamship 
is  relied  upon  by  the  appellant  as  indicating  that  the  sugar  was  caked 
only  on  the  tops  and  outsides  of  the  piles  as  it  was  stowed  in  the  vessel. 
But  their  inspection  was  made  before  unloading,  by  feeling  the  sacks, 
and  there  they  found,  as  they  testified,  a  small  percentage  of  the  sacks 
caked.  They  testified  nothing  of  the  condition  of  the  interior  of  the 
piles,  and  their  testimony  is  not  in  real  conflict  with  that  of  the  steve- 
dores.   As  the  court  below  said : 

"If,  in  the  present  Instance,  the  moisture  were  absorbed  after  the  sugar 
was  stowed,  you  would  ^expect  to  find  the  outer  layers  most  affected;  but. 
If  the  moisture  was  absorbed  before  the  sugar  was  stowed,  we  would  expect 
to  find  the  conditions  actually  existing — that  is  to  say,  if  the  load  or  any 
portion  of  it  upon  any  lighter  absorbed  moisture  sufficient  to  produce  caking, 
we  would  find  the  caked  sugar  distributed  just  as  the  moist  sugar  from  the 
lighter  was  stowed." 

[3,  4]  The  appellant  assigns  error  to  the  form  of  the  decree  and  the 
allowance  of  costs.  This  matter  was  brought  to  the  attention  of  the 
court  below,  and  the  court  held  that  the  appellant  was  not  entitled  to 
a  decree  for  any  amount  upon  its  libel,  since  it  had  withheld  from  the 
shipowner  more  than  twice  as  much  in  freight  as  it  had  suffered  in 
damages,  and  therefore  was  not  entitled  to  a  decree  for  $2,548.40  for 
its  damages  and  costs;  that,  if  that  action  stood  alone,  it  would  be 
dismissed,  for  the  reason  that  the  appellant  retained  of  freight  money 
belonging  to  the  appellee  $3,215.87  in  excess  of  any  damage  for  which 
the  ship  was  liable;  and  that  the  appellant  could  not  in  any  view  be 
regarded  as  the  prevailing  party.  The  court  directed  a  decree  that  the 
appellant's  libel  be  dismissed,  with  costs  to  the  appellee,  and  that  upon 
the  appellee's  Hbel  the  appellee- recover  $3,215.87,  with  interest  and 
costs.  We  discover  no  error  in  those  rulings.  The  matter  of  costs 
rested  in  the  discretion  of  the  court  below.  The  Maggie  J.  Smith, 
123  U.  S.  349,  356,  8  Sup.  Ct.  159,  31  L.  Ed.  175. 

The  decree  is  affirmed. 
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MOLLER  ▼.  HEARING. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    Ffebruary  4,  1919.) 

No.  3292. 

1.  Contracts  ^=:*303(2) — Actions  fob  Breach — Defenses — Performance  Pre- 

vented BT  liAW. 

A  court  win  not  Impose  damages  for  breach  of  a  contract,  if  the  breadi 
was  occasioned  by  the  law,  as  by  the  appointment  of  a  receiver  at  salt 
of  a  third  party,  who  took  possession  of  the  property  which  was  the 
subject-matter  of  the  contract  and  thereby  prevented  performance. 

2.  Appeal  and  Error  «=»878(1)— Defendant  in  ESrror — Right  to  Assios 

Error. 

Where  one  party  only  sues  out  a  writ  of  error  to  review  a  Judgment, 
the  other  party  may  not  assign  error  in  the  appellate  court 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas ;  J.  C.  Hutcheson,  Judge. 

Action  at  law  by  A.  L.  MoUer  against  F.  E.  Herring.  From  a  judg- 
ment in  his  favor,  plaintiff  brings  error.    Affirmed. 

This  cas^  concerns  a  contract  between  the  parties  for  the  recovery  and  de- 
livery by  the  plaintiff  to  the  defendant  of  a  lot  of  stranded  cotton,  carried 
away  from  the  Moody  ft  Oo.  compress  at  Galveston,  Tex.,  by  the  memorable 
storm  Of  August  16,  1915,  and  scattered  along  the  coast  on  the  mainland 
opposite  Galveston.  The  case  was  once  before  here,  where  the  Judgment  be- 
low, dismissing  plaintiff's  action,  was  reversed,  249  Fed.  602,  161  O.  C.  A 
528.  The  defendant,  Herring,  claimed  to  have  lost  cotton  which  had  been 
stored  in  the  com{>ress  of  Moody  <&  Co.,  and  authorized  the  plaintiff.  Holler, 
in  writing,  on  September  2,  1915,  to  "collect  as  much  as  possible,  agreeing  to 
pay  salvage  therefor  at  $10  per  bale  for  same  f.  o.  b.  cars."  Plaintiff 
proceeded  on  this  authority,  and  piclced  up  and  assembled  at  Alta  Loma. 
Tex.,  578  bales  of  stranded  cotton.  Sixty-eight  bales  were  actually  d^lvered 
f.  o.  b.  cars  and  received  by  the  defendant  September  8d.  Fifty-two  bales 
more  were  loaded  on  cars  at  Alta  Loma  September  4th,  but  this  lot,  as  wdl 
as  the  residue,  458  bales,  which  had  not  been  loaded  on  cars,  were  not  de* 
livered  to  defendant,  because  same  were  impounded  by  a  receiver  of  the 
United  States  District  Court  for  the  Southern  District  of  Texas  in  an  equity 
cause  therein  begun  on  the  3d  day  of  September,  1915,  in  which  cause,  on 
the  same  day,  a  receiver  for  all  the  stranded  and  lost  cotton  was  apiKMnted. 
It  is  admitted  that  the  receiver,  under  orders  of  the  court,  took  possession 
of  all  the  cotton  collected  by  the  plaintiff  and  his  agents  under  the  agree- 
ment, except  the  68  bales  admitted  to  have  been  received  by  the  defendant 
The  defendant  was  impleaded  in  the  equity  cause  for  68  bales  of  cotton  he 
had  received  from  the  plaintiff,  and  refused  to,  imy  the  plaintiff  for  any 
cotton,  including  the  68  bales  which  had  been  delivered  by  the  plaintiff. 

The  plaintiff,  also  impleaded  in  the  equity  cause,  answered,  asserting  his 
lien  for  salvage,  and  was  awarded,  in  due  course,  by  the  court  $2.50  per  bale 
for  510  bales  which  the  receiver  had  taken  over.  Subsequently  plaintiff 
brought  this  action  against  the  defendant  for  $4,505,  claimed  as  a  balance 
due  him  for  678  bales  of  the  cotton  salved  by  him  at  the  instance  of  the  de- 
fendant, less  the  salvage  award  of  $1,020  on  510  bales  seized  by  the  receiver. 

The  substantial  facts  are  not  controverted,  except  that  plaintiff  dalnw 
actual  delivery  to  the  defendant  of  120  bales,  while  the  defendant  insists  that 
52  bales  of  this  lot  were  not  loaded  "f.  o.  b.  cars"  as  required  by  the  con- 
tract, and  besides  was  seized  by  the  receiver  before  shipment  The  plain- 
tiff's action,  therefore,  is  based  on  the  theory  that  he  had  a  subsisting  con- 
tract with  defendant  for  the  salvage  of  as  many  as  1,000  bales  of  cotton; 
that  he  recovered  578  bales  and  made .  delivery  of  the  same  to  the  deffflidant, 

, : \ 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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or  to  tlie  receiver,  whom  plaintiff  characterizes  as  defendant's  agent  The 
defendant  Insists  that  the  agreement  was  wholly  abrogated  by  the  court's 
intervention  and  rightful  possession  of  the  cotton  through  its  receiver.  The 
parties,  by  stipulation,  waived  a  Jury,  and,  after  adducing  much  testimony, 
submitted  the  cause  on  final  proofs,  and  the  court  found  that  the  plaintiff 
had  delivered  to  the  defendant  120  bales  of  cotton  under  the  contract,  for 
which  he  was  entitled  to  $10  per  bale  for  that  amount,  less  an  award  of  $2.50 
per  bale  for  the  52  bales  loaded  on  cars  which  were  seized  by  the  receiver 
before  shipment,  thereupon  rendeHng  a  general  Judgment  in  favor  of  the 
plaintiff  for  $1,070,  with  interest  from  September  4,  1915,  at  6  per  cent  per 
annum.  The  plaintiff,  dissatisfied  with  this  judgment  sued  out  his  writ  of 
error  to  this  court,  and  assigns  as  error,  generally,  the  judgment  in  his  favor 
for  $1,070,  which  was  less  than  what  he  claimed  under  the  contract  for  the 
amount  of  cotton  recovered  and  delivered  to  defendant  or  the  receiver,  to  wit 
578  bales.  Defendant,  filed  cross-assignments,  and  dtes  as  error  the  jufig* 
ment  against  him,  and  particularly  the  sum  of  $7.60  per  bale  allowed  the 
plaintiff  for  the  52  bales  loaded  on  cars,  and  which  the  receiver  seized  before 
shipment  But  these  assignments .  cannot  be  considered  for  reasons  stated 
hereafter. 

Maco  Stewart  and  Albert  J.  De  Lange,  both  of  Galveston,  Tex.,  for 
plaintiff  in  error. 

Elliott  Cage,  of  Houston,  Tex.,  for  defendant  in  error 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

SHEPPARD,  District  Judge  (after  stating  the  facts  as  above).  [1] 
The  plaintiff  complains  by  his  general  assignment  that  the  court  erred 
in  giving  judgment  in  his  favor  for  only  $1,070,  and  allowing  him  only 
$7.50  per  bale  for  52  bales  loaded  on  cars,  and  disallowing  his  claim 
in  toto  on  458  bales  delivered  to  the  receiver. 

It  has  been  seen  that  plaintiff  claims  damages  for  a  breach  of  con- 
tract, but  the  contract  required  a  delivery  of  the  cotton  "f.  o.  b.  cars," 
and  it  is  plain  that  there  was  delivery  of  only  68  bales  in  the  manner 
specified  in  the  contract.  That  further  delivery,  as  contemplated  by 
the  parties,  was  prevented,  does  not  appear  to  have  been  due  to  any 
fault  of  the  defendant.  The  law  intervened  at  the  instance  of  other 
parties,  and  the  court  took  jurisdiction  of  the  subject-matter,  and  pos- 
session, by  its  receiver,  of  the  cotton  collected  by  plaintiff.  The  re- 
ceiver, of  course,  was  the  representative  of  .the  court,  and  could  not  be 
in  any  sense  the  representative  of  the  defendant.  Wiswall  v.  Sampson, 
14  How.  64,  65,  14  L.  Ed.  322;  Metcalf  v.  Barker,  187  U.  S.  175,  23 
Sup.  Ct.  67,  47  L.  Ed.  122.  The  plaintiff  and  defendant  were  both  im- 
pleaded in  the  equity  cause,  whicn  sought  to  impound  the  cotton,  and 
both  were  under  the  legal  duty  to  attorn  to  the  court  and  abide  the 
judicial  determination  as  to  rightful  claimants  to  the  property.  The 
lot  of  52  bales,  which  was  loaded  on  cars  the  same  day  as  the  appoint- 
ment of  the  receiver  and  by  him  intercepted,  as  well  as  the  other  cot- 
ton assembled  by  plaintiff  for  shipment,  from  that  time  on  was  in  cus- 
todia  legis,  and  the  performance  of  the  contract  rendered  impossible. 
The  appointment  of  the  receiver  was  impliedly  an  injunction  against 
any  interference  with  the  custody  of  the  cotton. 

A  distinction,  it  has  been  said,  must  be  taken  between  cases  for  spe- 
cific performance  of  a  contract  and  those  in  which  damages  are  sought 
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for  the  nonperformance  of  a  contract.  The  bare  fact  that  the  court  can 
decree  and  enforce  the  specific  performance  of  the  contract  shows 
that  its  performance  is  not  impossible.  But  when  the  contract  cannot 
be  specifically  performed,  and  the  only  remedy  is  by  way  of  damages, 
the  court  will  not  inflict  damages,  if  the  breach  for  which  damages  are 
sought  has  been  occasioned  by  the  law.  In  such  cases  it  appears  the 
doctrine  of  damnum  absque  injuria  applies.  It  is  a  very  well  settled 
rule  of  law  that,  if  performance  is  rendered  impossible  by  act  of  God, 
the  law,  or  the  other  party,  it  is  a  sufficient  excuse.  Dermoti  v.  Jones, 
2  Wall.  1,  17  L.  Ed.  762;  Malcomson  v;  Wappoo  Mills  et  al.  (C.  C.) 
88  Fed.  680 ;  Kansas  Union  Life  Insurance  Co.  v.  Burman,  141  Fed. 
848,  73  CCA.  69. 

[2]  Defendant's  assignments  are  not  predicated  on  a  writ  of  error 
sued  out  at  his  instance.  It  is  settled  law  that  on  a  writ  of  error  sued 
out  on  appeal  taken  by  plaintiff  to  review  a  judgment  rendered  for  de- 
fendant assignments  by  the  latter  in  the  same  record  cannot  be  con- 
sidered. The  rule  was  early  announced  in  The  Maria  Martin,  12  Wall 
40,  20  L.  Ed.  251. 

"Both  parties  In  a  civil  action  may  sue  out  a  writ  of  error  to  a  final  Jnd^- 
ment,  but  where  one  party  only  exercises  the  right  the  other  cannot  assign 
error  in  the  appellate  court."  Paully  Jail  Building  &  Manufacturing  Ooi 
V.  Hemphill  Co.,  62  Fed.  698,  10  O.  C.  A.  595?  Building  &  Loan,  etc.,  of 
Dakota  y.  Logan,  66  Fed.  827,  14  G.  O.  A.  133. 

While  the  defendant's  errors  may  not  be  considered,  the  plaintiff 
has  no  ground  to  complain  of  the  judgment 

For  the  reasons  indicated,  the  judgment  must  be  affirmed;  and  it  is 
so  ordered. 


THE  TORDBNSKJOLD. 

THE  TAGGART  BROTHERS. 

(Circuit  Court  of  Appeals,  Filth  Circuit    February  8>  1919.) 

No.  3275. 

SAI.VAGE  ^=930 — RESCUIKO  STRANDED  STEAMSHIP — ^AMOUNT  OF  COICFENSATIOH. 

An  award  of  $40,000  salvai^e,  to  a  tug  valued  at  $85,000  for  releasing 
a  steamship  worth,  with  cargo,  $1,000,000),  stranded  off  the  Florida 
coast,  held  excessive,  and  reduced  to  $10,000;  tlie  service,  which  re- 
quired the  most  of  two  days,  being  rendered  in  fair  weather  and  with 
little  danger. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EKstrict  of  Florida;  Rhydon  M.  Call,  Judge. 

Suit  in  admiralty  by  Thomas  S.  Davis,  master  of  the  tug  Taggart 
Brothers,  against  the  Norwegian  steamship  Tordenskjold ;  Anders 
Kjole,  master,  claimant.  Decree  for  libelant,  and  claimant  appeals. 
Modified  and  affirmed. 

For  opinion  below,  see  253  Fed.  273. 

This  is  an  appeal  from  a  decree  against  the  claimant  of  the  Nor- 
wegian steamship  Tordenskjold  and  its  cargo  and  the  claimant's  surety, 

^=9For  other  caiea  see  lame  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Dlgeeti  ft  Iiid«xfli 


Digitized  by  LjOOQIC 


THE .  TOBDENSK JOLD  673 

awarding  $40,000  and  costs  to  the  owner  and  the  master  and  crew  of 
the  tug  Taggart  Brothers ;  the  decree  providing  for  the  payment  of 
two-thirds  of  the  amount  awarded  to  the  owner  of  the  tug,  and  that 
the  remaining  one-third  be  distributed  among  the  master  and  crew  of 
the  tug  in  proportion  to  the  wages  of  each,  as  set  forth  in  the  libel 
The  opinion  rendered  by  the  District  Judge  (253  Fed.  273)  contains 
the  following  statement: 

"The  Tordenskjold,  a  Norwegian  steamer,  left  the  port  of  Newi>ort  News, 
October  22,  1917,  loaded  with  approximately  5,500  tons  of  coal,  bound  foi* 
Havana.  On  the  evening  of  October  26^  about  5:30  o'clock,  she  grounded 
some  14  miles  sooth  of  Hillsborough  Tight,  on  the  Florida  coast.  The 
American  tug  Taggart  Brothers,  bound  from  Brunswick  to  Havana,  with  two 
barges,  Ix>uis  H.  and  Martha  T.,  having  encountered  heavy  weather,  and 
running  short  of  coal,  had  anchored  the  Louis  H.  in  the  bight  south  of  Gape 
Ganaverel  and  the  Martha  T.  opposite  Palm  Beach,  and  gone  into  Miami  to 
get  coaL  On  October  27  a  fishing  boat  notified  the  captain  of  the  tug  that 
the  steamer  was  ashore  and  the  captain  had  sent  him  for  assistance.  There 
was  another  tug,  the  Resolute,  in  the  harbor  of  Miami;  but  she  declined  to 
go  to  the  assistance  of  the  stranded  ship.  Thereupon  the  Taggart  Brothers, 
after  receiving  her  coal,  proceeded  to  the  ship  and  offered  to  assist,  arriving 
there  between  7  and  8  o'dock  in  the  evening  and  offering  to  assist  in  floating 
the  steamer.  This  offer  was  accepted,  and  being  informed  that  the  tide  was 
out,  and  nothing  could  be  done  until  high  water,  the  tug  lay  alongside  untU 
next  morning,  when  at  high  water  a  hawser  was  passed  to  the  ship  and  made 
fast  to  the  stern  bltts,  and  the  tug  pulled  for  something  like  three  hours  or 
more,  but  could  not  float  her.  The  only  effect  was  to  swing  the  stem  of  the 
ship  from  west  to  east;  the  ship  being  aground  at  high  water  at  about 
hatch  No.  2,  forward  of  amidships.  About  8  o'clock  in  the  morning  of  the 
28th,  the  tug,  with  the  consent  of  the  captainj  of  the  ship,  left  to  pick  up  her 
barges,  promising  to  return  for  the  hi^  water  next  morning.  Binding  he 
could  not  pick  up  both  barges  and  return  for  the  morning  tide,  the  tug  picked 
up  the  Martha  T.  and  returned  the  morning  of  the  2dth  at  about  3  o'clock, 
anchoring  the  Martha  T.  a  short  distance  from  the  ship,  and  again  passed 
his  hawser  over  the  stem  of  the  ship  and  began  to  pull,  and  the  ship  came 
off  the  shoal  stem  first ;  the  hawser  was  then  passed  to  the  bow  and  made 
fast  to  the  forward  bitts,  and  the  bow  pulled  around.  After  the  ship  was 
floated,  she  grounded  again  and  was  again  pulled  off,  and  finally  towed  into 
deep  water,  where  the  mate  of  the  tug  was  put  aboard  and  she  proceeded  to 
Key  West  The  tug  then  picked  up  the  Martha  T.  and  anchored  her  near 
Cape  Florida,  and  proceeded  herself  to  Miami. 

"When  the  ship  first  grounded  a  2,000-pound  anchor  was  run  out  about 
80  fathoms  from  the  port  bow.  The  officers  of  the  ship  claim  that  the  ship 
first  grounded  on  the  26th  at  the  stem,  and  by  the  use  of  this  anchor  and 
the  ship's  engines,  she  was  fioated  at  high  tide  on  the  morning  of  the  27th  and 
took  the  shore  again.  However  this  may  be,  there  is  no  question  that  at  the 
time  she  took  the  ground  the  first  time  she  was  proceeding  at  full  s^eed,  and 
that  there  was  deep  water  to  the  east  of  the  reef  on  which  it  is  claimed  she 
first  grounded.  The  claim  that  she  took  the  ground  so  gradually  and  slowly 
that  one  did  not  realize  it  in  the  light  of  these  admitted  facts,  seems,  to 
say  the  least,  highly  improbable. 

**There  is  a  sharp  confiict  between  the  testimony  of  the  libelants  and  claim- 
ant of  what  occurred.  Taking  all  the  testimony,  it  seems  to  me  that  the 
situation  was  about  as  follows :  llie  ship  was  ashore  upon  an  inner  reef,  there 
being  sufficient  water  between  to  float  the  ship  and  a  channel  through  the 
outer  reef  to  deep  water.  There  was  only  some  250  feet  between  the  two,  and 
the  ship  from  her  position  did  not  have  steering  room  to  make  this  channel, 
had  she  been  able  to  float  herself  by  jettisoning  her  cargo,  and  using  her 
engines.  There  can  be  no  question  that  any  ship  ashore  on  the  Florida  Reefs, 
exposed  as  this  one  was  to  the  fuU  force  of  the  sea  during  the  months  of 
September  and  October,  is  In  great  perlL      It  is  true  that  during  the  opera- 
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tions  the  weather  was  fine  and  the  seas  light,  so  light  that  the  tug  could  lay 
alongside  the  ship ;  but  nevertheless  the  position  of  the  ship  was  one  of  ex- 
treme peril,  and  It  is  proper  that  the  court  should  consider  this  in  arrlTini; 
at  a  proper  award  of  salvage.  The  assistance  was- promptly  and  efficiently 
rendered,  and  without  assistance  I  am  satisfied  that  she  would  have  been 
unable  to  extricate  herself.  She  was  ashore  from  the  evening  of  the  26th  to 
the  morning  of  the  2^h,  and  no  effective  assistance  tendered,  except  that  of 
this  tug ;  and  going  to  show  that  she  was  hard  agroand  is  the  condition  of 
her  plates  and  the  repairs  made  necessary  by  this  accident. 

"Stress  was  laid  on  the  fact  that  the  tug  left  the  ship  for  about  19  hours  to 
go  for  the  barges^  thereby  abandoning  the  ship;  but  this  was  done  with 
the  consent  of  the  captain  of  the  ship  and  with  the  promise  to  return  the 
next  morning,  and  the  tug  did  return  In  time  for  the  morning  high  water, 
at  which  time  the  ship  was  floated.  Testimony  was  taken  of  the  value  of  the 
ship  and  cargo,  and  taking  the  lowest  of  tJicse  vhluations,  the  value  of  the 
property  saved  was  at  least  $1,000,000;  the  value  of  the  cargo  being  about 
$55,000,  and  that  of  the  ship  $^5,000.  The  value  of  the  tug  may  be  stated  at 
$85,000.  •  •  •  There  were  no  elements  of  heroism  or  danger  to  life  in 
the  instant  case.  The  only  danger  to  the  tug  was  such  as  was  Incident  to 
going  to  the  ship  ashore,  which  in  this  case  was  slight,  and  no  damage  was 
suffered  except  such  as  waB  Incidental  to  polling  on  the  tug's  hawser.'' 

G.  Bowne  Patterson,  of  Key  West,  Fla.,  and  E.  O.  Locke,  of  Jack- 
sonville, Fla.,  for  appellant. 

W.  Hunt  Harris,  of  Key  West,  Fla.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB. 
District  Judge. 

WALKER,  Circuit  Judge  (after  stating  the  facts  as  above).  Tlie 
above-quoted  statement,  made  in  the  opinion  rendered  by  the  District 
Judge,  sufficiently  discloses  the  state  of  facts  upon  which  the  decree 
appealed  from  was  based.  The  evidence  does  not  leave  it  fairly  open 
to  question  that  a  meritorious  salvage  service  was  rendered.  For  that 
service  such  an  amount  should  be  awarded  as  is  enough  to  cover  an 
adequate  compensation  for  the  labor  and  expense  which  the  enterprise 
required  of  the  tug  and  its  officers  and  crew,  and  also  a  reward  allowed 
as  a  bounty  in  pursuance  of  the  public  policy  of  encouraging  prepa- 
ration for  and  the  making  of  voluntary  exertions  for  the  saving  of  im- 
periled ships  and  their  contents ;  the  amount  of  such  reward  depend- 
ing upon  the  special  facts  and  merits  of  the  service  rendered.  The 
Craster  Hall,  213  Fed.  436,  130  C.  C.  A.  72;  The  George  Hawley,  242 
Fed.  473,  155  C.  C.  A.  249.  We  do  not  think  that,  in  view  of  the 
attending  circumstances,  the  service  rendered  justified  the  award  which 
was  made.  The  value  of  the  property  saved  made  it  proper  to  award 
more  than  should  have  been  awarded  if  that  value  had  been  greatly 
less.  But  the  award  should  be  materially  less  than  it  properly  might 
have  been  if  the  service  rendered  had  involved  great  peril  or  serious 
loss  or  damage  to  the  tug  or  its  equipment  or  tows,  or  grave  danger, 
heroic  effort,  or  unusual  hardships  to  its  officers  or  crew.  The  amount 
of  the  award  made  indicates  that  undue  weight  was  attached  to  the 
value  of  the  property  saved,  and  that  there  was  a  lack  of  due  consid- 
eration of  the  absence  of  such  attending  circumstances  as  would  jus- 
tify the  liberality  evidenced  by  the  decree.  In  view  of  the  value  of 
what  was  saved  and  of  that  employed  in  the  rescue,  of  the  time,  labor. 


Digitized  by  VjOOQIC 


.   THE  MUSCONETCONXJ  675 

and  expense  involved  in  the  service,  and  of  all  the  attending  circumr 
stances,  our  conclusion  is  that  the  amount  that  should  be  awarded  is 
$10,000,  instead  of  $40,000,  the  amount  awarded  by  the  decree  appealed 
from.  That  decree  will  be  here  modified,  as  just  indicated,  and,  as  so 
modifi.ed,  it  is  affirmed,  with  costs  against  the  appellees. 
Modified  and  affirmed. 


THE  MUSCONBTCONG. 

THE  HERCULES. 

(Circuit  Court  of  Appeals,  Second  drcult     November  13,  1918.) 

Nos.  42,  43. 

1.  CoiiLisioN  ^=»96 — Vksselb  Crossing — Mistaking  Signals. 

A  tug,  with  tow,  passing  down  the  Hudson  on  a  bright  day,  held  solely 
In  fault  for  collision  with  a  crossing  ferryboat,  which  was  the  priTlleged 
vessel,  where,  although  mistaking  a  signal  of  the  ferryboat,  she  knew  of 
the  mistake  in  time  to  have  resumed  her  proper  course. 

2,  Collision   <S=»08 — ^Vessei^   CHossinq — Right  or  Pbivileged   Vessel  to 

Pboceed. 

The  privileged  of  two  crossing  vessels,   although   knowing  that  the 

other  has  taken  an  erroneous  course,  which  might  result  In  collision,  on 

giving  her  warning,  and  If  there  is  time  for  her  to  change  her  course,  has 

a  right  to  assume  that  she  will  do  so,  and  Is  not  in  fault  for-  not  im- 

,    mkliately  stopping  and  reversing. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Suits  in  admiralty  for  collision  by  the  Cornell  Steamship  Company 
against  the  ferryboat  Mu^conetcong,  the  Delaware,  Lackawanna  & 
Western  Railroad  Company,  claimant,  and  by  the  named  Railroad 
Company  against  the  steam  tug  Hercules,  Cornell  Steamboat  Company 
claimant,  with  cross-libels.  From  the  decree,  each  libelant  appeals. 
Reversed. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (L.  De  Grove  Pot- 
ter, of  New  York  City,  of  counsel),  for  Cornell  Steamboat  Co. 
Ellis  W.  Leavenworth,  of  New  York  City,  for  the  Musconetcong. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

MANTON,  Circuit  Judge.  On  June  20,  1916,  at  6:20  a.  m.,  a  clear 
day,  with  an  ebb  tide,  the  ferryboat  Musconetcong,  of  the  Delaware, 
Lackawanna  &  Western  Railroad  Company,  left  her  slip  at  Fourteenth 
street,  Hoboken,  N.  J.,  on  its  voyage  to  Twenty-Third  street.  New 
York  City.  This  is  about  directly  opposite  the  Hoboken  slip.  The 
master  saw  the  Cornell  Steamboat  Company's  tUg  Hercules  with  a 
scow  in  tow  on  a  hawser  coming  down  the  river  east  of  the  middle, 
between  Thirtieth  and  Thirty-Third  streets.  There  was  no  reason 
to  expect  that  the  Hercules  would  in  any  way  interfere  with  the  nav- 
igation of  the  Musconetcong,  which  was  the  privileged  vessel.    When 

^=:»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  lodexefl 


Digitized  by  LjOOQIC 


676  255  FEDERAL  REPORTER 

near  the  middle  of  the  river,  the  Musconetcong  blew  two  whistles,  in- 
tended for  the  ferryboat  Paunpeck,  which,  in  regular  trips,  runs  op- 
posite, and  was  bound  for  Hoboken.  These  whistles  were  intended 
for  the  Paunpeck  only.  However,  the  Hercules  answered  with  a  sig- 
nal of  two  whistles.  The  Musconetcong  immediately  blew  the  alarm, 
followed  by  one  whistle,  which  indicated  that  she  did  not  intend  her 
signal  foi  the  Hercules,  and  that  she  did  not  intend  to  give  way  to  her. 
A  colHsicii  resulted  by  the  Hercules  striking  the  port  side  of  the  Mus- 
conetcong about  50  feet  from  the  bow.  ^ 

The  District  Judge,  after  the  trial,  found  the  Hercules  solely  at  fault 
for  violation  of  the  starboard  hand  rule,  and  exonerated  the  Mus- 
conetcong. (m  a  rehearing,  he  later  held  the  Musconetcong  was  also 
at  fault  for  f sailing  to  reverse  or  slacken  her  speed  at  once  after  blow- 
ing her  alarm  signal,  and  decreed  that  the  damages  be  divided. 

[1]  The  Hercules  was  clearly  at  fault.  The  vessels  were  on  cross- 
ing courses,  and  it  was  her  obligation  to  keep  out  of  the  way  of  the 
Musconetcong.  Why  the  Hercules  should  assume  that  the  two  whistles 
blown  for  the  Paunpeck  were  intended  for  her  is  not  made  apparent 
by  the  testimony  of  the  Hercules.  There  were  no  reasons  why  there 
should  be  navigation  contrary  to  the  rule ;  but,  even  if  a  mistake  were 
made  by  the  Hercules,  she  was  immediately  notified  that  there  would 
be  no  agreement  to  navigate  contrary  to  the  rule,  and  even  after  that 
there  was  ample  time  for  her  to  have  avoided  a  collision.  The  Her- 
cules at  the  time  was  headed  straight  down  the  river,  coming  along 
slowly.  Tl^e  Paunpeck  was  compelled  to  stop  and  wait  for  a  New 
York  Central  tug,  which  was  going  down  west  and  ahead  of  the  Her- 
cules, and  but  for  this,  she  would  have  crossed  ahead  of  the  Hercules, 
and  the  Musconetcong  could  have  passed  between  the  New  York  Cen- 
tral tug  and  the  Hercules  safely,  for  she  was  going  full  speed,  whereas 
the  Paunpeck  had  not,  at  that  time,  developed  much  speed.  The  Mus- 
conetcong had  almost  reached  the  middle  of  the  river  when  the  two 
whistles  were  blown,  and  after  the  collision  the  Paunpeck  passed  the 
Musconetcong  starboard  to  starboard.  It  is  apparent  that  the  two 
whistles  were  not  intended  for  the  Hercules.  The  burden  was  upon 
the  Hercules  to  establish  an  agreement  to  navigate  contrary  to  rule. 
The  Scranton,  221  Fed.  609,  137  C.  C.  A.  333.  This  she  has  not  done. 
Indeed,  after  the  notification  of  the  Musconetcong  by  signal  that  there 
would  be  no  change  in  the  rule  of  navigation,  there  was  still  time  for 
the  Hercules  to  have  ported  or  reversed,  and  thus  to  have  avoided  the 
collision.  At  this  time  she  was  going  about  5  or  6  miles,  and  her 
proximity  to  the  Musconetcong  warrants  such  a  conclusion. 

[2]  The  Musconetcong  cannot  be  held  at  fault  for  failing  to  re- 
verse or  slacken  her  speed  at  once  after  the  exchange  of  signals.  H 
the  Hercules  had  obeyed  the  signals  and  the  rule,  the  collision  would 
have  been  avoided ;  and  the  Musconetcong,  a  privileged  vessel,  was 
entitled  to  assume  that,  although  it  was  proposed  to  her  to  give  way 
by  the  exchange  of  the  two-whistle  signals,  rejection  thereof  by  her 
would  result  in  navigation  in  conformity  to  the  rule.  The  District 
Judge  found  that  the  Musconetcong  ran  about  a  minute  and  400  or  500 
feet  before  she  started  to  reverse.    She  was  justified  in  letting  some 
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time  elapse,  in  order  to  ascertain  whether  the  Hercules  would  continue 
on  or  would  port  her  helm,  and  during  this  lapse  of  time  she  con- 
formed to  the  law  in  keeping  her  speed  and  course  even,  though  the 
subsequent  events  proved  that  stopping  and  backing  would  have  been 
better.  The  Chicago,  125  Fed.  712,  60  C.  C.  A.  480;  The  Cygnus,  142 
Fed.  85. 

As  pointed  out  in  The  Chicago,  125  Fed.  712,  60  C.  C.  A.  480,  the 
privileged  vessel  should  not  be  too  quick  in  assuming  that  the  burdened 
vessel  is  not  going  to  yield  to  it,  although  its  behavior  may  be  erratic. 
Here,  apparently,  the  Hercules  did  not  change  her  course  or  speed  until 
it  was  too  late  to  avoid  the  collision.  We  think  the  Musconetcong  was 
not  at  fault,  and  that  the  District  Judge  was  correct  in  his  first  decision 
holding  the  Hercules  solely  at  fault. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  libel  against  the  Musconetcong,  and  to  enter  a  de- 
cree against  the  Hercules  for  full  damages. 


KNAUTH  et  al.  v.  KNIGHT  et  aL 

(Circuit  Oourt  of  Appeals,  Fifth  Circuit.    January  8,  1919.) 

No.  3308. 

1.  Bankbuttct  ^s>140(2) — Equitable  Ljen — Trust  Arising  from  Fraud. 

Where  bankrupts  each  day  overdrew  their  bank  account,  which  was  se- 
cured by  collateral,  and  each  night  made  deposits  td  cover,  the  fact  that 
money  fraudulently  obtained  from  complainants  was  from  time  to  time 
included  In  such  deposits  held  not  to  impress  the  surplus  fund  arising 
from  the  sale  of  the  bank  oollateral  after  bankruptcy  with  a  trust  in 
favor  of  complainants. 

2.  Bankruptcy   <S=»140(2) — Subrogation   «=»21 — ^Nature   of   Right— Pay- 

ment OF  Debtor  with  Money  Obtained  by  Fraud. 

The  fact  that  money  fraudulently  obtained  from  complainants  by  bank- 
rupts was  used  in  paying  overdrafts  at  a  bank  did  not  give  complainants 
by  subrogation  a  lien  on  collaterals  held  by  the  bank  as  security. 

Appeal  from  the  District  Court  of  the  United  States  for,  the  North- 
em  District  of  Alabama;   William  I.  Grubb,  Judge. 

Suit  in  equity  by  Wilhelm  Knauth  and  others  against  John  W. 
Knight  and  others.  Decree  for  defendants,  and  complainants  appeal. 
Affirmed. 

See,  also,  219  Fed.  721,  135  C.  C.  A.  419. 

Geo.  T.  Hogg,  of  New  York  City,  and  E.  H.  Cabaniss,  of  Birming- 
ham, Ala.,  for  appellants. 

Augustus  Benners  and  Forney  Johnston,  both  of  Birmingham,  Ala., 
for  appellees. 

Before  BATTS,  Circuit  Judge,  and  TOSTER,  District  Judge. 

FOSTER,  District  Judge.  In  this  case  appellants  filed  their  bill 
to  rescind  a  fraud  practiced  on  them  by  the  bankrupts,  Knight,  Yancy 

^=9For  oUier  cm6s  see  lame  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlsests  &  Indexes 
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&  Co.,  and  seeking  to  impress  certain  assets  of  the  bankrupt  estate 
with  a  trust  in  their  favor  for  the  amount  of  $98,005.58.  The  Dis- 
trict Court  dismissed  the  bill  on  final  hearing,  and  from  that  judgment 
this  appeal  is  prosecuted. 

[  1  ]  While  the  record  is  voluminous,  the  salient  facts  may  be  briefly 
stated.  For  a  number  of  years  Knight,  Yancy  &  Co.,  were  cotton 
buyers  and  exporters  in  Decatur,  Ala.,  and  in  1910  were  adjudicated 
bankrupts.  In  the  course  of  their  business  they  executed  many  fic- 
titious bills  of  lading  and  other  documents,  and  annexed  them  as  se- 
curity to  drafts  which  they  discounted  or  sold.  When  adjudicated 
bankrupts,  they  owed  nearly  $5,000,000  on  these  fraudulent  transac- 
tions, including  the  claim  of  appellants.  The  bankrupts  did  business 
with  the  First  National  Bank  of  Decatur  in  the  following  manner: 
In  the  course  of  the  day  they  would  overdraw  their  account,  and  at 
the  close  of  business  that  day  would  make  deposits  to  cover  the  over- 
draft. The  overdrafts  were  secured  by  the  pledge  of  certain  certifi- 
cates of  stock  and  warehouse  receipts  for  cotton.  Their  overdraft 
sometimes  ran  up  to  over  $200,000.  From  time  to  time,  as  the  drafts 
were  disposed  of  to  appellants,  the  money  obtained  from  them  found 
its  way  into  the  First  National  Bank,  and  there  mingled  with  the  gen- 
eral funds  of  the  bankrupts,  of  which  it  was  a  small  part,  and  helped 
to  liquidate  the  daily  overdraft. 

Appellants  elected  to  rescind  the  fraudulent  transactions  by  which 
their  money  was  obtained,  and  have  not  participated  in  the  bankrupt- 
cy proceedings.  After  bankruptcy,  the  bank  liquidated  the  security 
it  held  and  turned  over  to  the  trustee  a  surplus  of  about  $155,000. 

It  is  the  theory  of  appellants  that  the  money  obtained  from  them 
went  to  reduce  the  indebtedness  of  the  bank  secured  by  the  collaterals 
pledged,  and  therefore  the  bankrupt  estate  was  to  that  extent  enriched 
and  a  trust  created  in  their  favor  on  the  said  property.  The  District 
Court  found  against  this  contention,  holding  that  while  appellants' 
money  went  to  pay  an  overdraft  which  was  secured  by  a  lien  on  the 
property  pledged,  and  reduced  the  secured  indebtedness  of  the  bank- 
rupts to  the  bank,  it  also  had  the  eflfect  of  enabling  the  bankrupts  to 
increase  their  indebtedness  of  like  character  and  amount  on  the  suc- 
ceeding business  day;  therefore  the  estate  was  not  enriched  for  the 
benefit  of  the  general  creditors.  This  holding  was  correct.  It  is  evi- 
dent the  money  went  to  pay  pre-existing  debts,  and  did  not  increase 
the  free  assets  at  all.  Wuerpel  v.  Com.  Bank,  238  Fed.  269,  151  C 
C.  A.  285. 

[2]  It  is  also  contended  by  appellants  that,  as  the  money  obtained 
from  them  went  to  reduce  the  lien  of  the  bank  on  the  collaterals  held 
by  it,  they  are  subrogated  to  the  rights  of  the  bank.  The  District 
Court  decided  this  contention  against  appellants,  and  held  that,  when 
indebtedness  to  the  bank  was  paid  by  depositing  the  proceeds  of  the 
drafts,  the  lien  was  satisfied  and  ceased  to  exist,  so  that  when  bank- 
ruptcy intervened  the  bank  had  no  lien.    Error  is  assigned  to  this. 

Appellants*  theory  of  subrogation  is  too  far-fetched  and  attenuated 
to  be  tenable.  In  the  case  of  .^tna  Life  Insurance  Co.  v.  Middle- 
ort,  124  U.  S.  534,  8  Sup.  Ct.  625,  31  L.  Ed.  537,  the  Supreme  Court 
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reviews  the'  authorities,  clearly  states  the  principles  of  subrogation, 
and  quotes  with  approval  the  following  rule : 

•*It  is  only  In  cases  where  the  person  advancing  money  to  pay  the  debt  of 
a  third  party  stands  in  the  situation  of  a  surety,  or  is  compelled  to  pay  it  to 
protect  his  own  rights,  that  a  court  of  equity  substitutes  him  in  the  place  ot 
the  creditor,  as  a  matter  of  course,  without  any  agreement  to  that  effect." 

It  is  clear  that  appellants  are  not  subrogated  to  the  rights  of  the 
bank.  The  funds  obtained  from  appellants  by  the  bankrupts  did  not 
come  into  the  pbssession  of  the  trustee  at  all,  nor  did  any  property  into 
which  these  funds  entered,  and  there  was  no  actual  enrichment  of 
the  estate  for  the  benefit  of  the  ordinary  creditors. 

We  do  not  find  the  cases  cited  by  appellants  persuasive.  In  each 
of  them  the  money  or  property  obtained  by  fraud  was  traced  and 
identified,  and  no  subsequent  lien  was  created  on  the  fund  or  property 
into  which  it  entered. 

The  judgment  of  the  lower  court  is  affirmed. 


SOUTHERN  PAC.  GO.  v.  STEPHANY. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  3.  1919.) 

Na  3189. 

1.  Cabbiers  ^=s>104 — ^Action  fob 'Delay  of  Shipmewts-Evidenoib. 

•  Where  the  bill  of  lading  required  the  carrier  to  transport  the  eoods 
with  reasonable  dispatch,  it  was  not  error,  in  an  action  for  delay,  to  ad- 
mit testimony  of  the  shipper  that  he  was  told  by  defendant's  clerk, 
through  whom  the  shipment  was  made,  when  it  would  readi  its  destina- 
tion. 

2.  Appeal  and  Ebbob  ^s>248 — Review — NECBsairr  o»  EzcEPrroNs. 

Only  rulings  to  which  exceptions  were  duly  taken:  can  be  reviewed  l>y 
the  appellate  court 

3.  Evidence  «dbi55(8)— Admission  of  Pabt  of  Wbiting — Right  to  Intbo- 

DUCE  Dntibb  Writing. 

The  rule  that,  when  part  of  a  writing  is  given  in  evidence  by  one  party, 
the  whole  on  the  same  subject  may  be  introduced  by  the  other,  is  subject 
to  the  limitation  that  no  more  of  the  remainder  than  concerns  the  same 
subject  and  is  explanatory  of  the  portion  admitted  is  receivable. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Jeremiah  Neterer, 
Judge. 

Action  at  law  by  Hilmar  Stephany  against  the  Southern  Pacific  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

A.  A.  Moore  and  Stanley  Moore,  both  of  San  Francisco,  Cal.,  for 
plaintiff  in  error. 

Jay  Monroe  Latimer,  of  San  Francisco,  Cal.  (J.  E.  Pemberton,  of 
San  Francisco,  Cal,  of  counsel),  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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GILBERT,  Circuit  Judge.  The  defendant  in  error  obtained  a  Judg- 
ment against  the  plaintiff  in  error  for  $1,000  as  damages  for  delay  in 
the  transportation  of  goods  shipped  from  San  Francisco  to  New  York 
on  August  29,  1916,  the  goods  not  having  been  delivered  until  October 
6,  1916. 

[  1  ]  Error  is  assigned  to  the  admission  of  plaintiff's  testimony  that 
at  the  time  of  the  shipment,  in  a  conversation  with  the  defendant's 
clerk,  through  whom  the  shipment  was  made,  he  said: 

"I  inquired  how  long  this  shipment  would  take  to  New  York  City  from 
here,  and  he  told  me  15  days.  In  the  conversation  I  told  hiia.  I  wanted  these 
goods  to  arrive  there  for  the  purpose  of  reaching  certain  trade  that  was  in 
New  York  in  September,  1916,  and  to  whom  I  expected  to  sell  these  goods." 

It  is  contended  that  it  wac  error  to  admit  this  testimony,  for  the 
reason  that  the  written  contract  superseded  any  verbal  agreement 
The  bill  of  lading  provided : 

"No  carrier  is  bound  to  transport  said  property  by  any  particular  train  or 
vessel  or  in  time  for  any  particular  market  or  otherwise  than  with  reason- 
able dispatch,  unless  by  specific  agreement  indorsed  hereon." 

This  bound  the  carrier  to  transport  the  goods  with  reasonable  dis- 
patch. The  court,  in  submitting  the  case  to  the  jury,  limited  their  in- 
quiry to  the  question  whether  the  shipment  was  delivered  by  the  de- 
fendant within  a  reasonable  time.  The  written  contract  did  not  for- 
bid the  plaintiff  to  inquire  what  was  a  reasonable  time,  or  what  was 
the  usual  time  for  such  a  shipment,  and  thart  was  what  the  testimony 
amounted  to.    We  see  no  error  in  its  admission. 

Error  is  assigned  to  the  admission  of  plaintiff's  testimony  that#the 
value  of  the  goods  in  New  York  15  or  20  days  after  they  were  shipped 
from  San  Francisco  was  $6,000.  In  the  bill  of  lading  their  value  was 
stated  to  be  $113.    The  bill  of  lading  provided  that: 

•*Thc  amount  of  any  loss  or  damage  for  which  any  carrier  Is  liable  shall  be 
computed  on  the  basis  of  the  value  of  the  property  at  the  place  and  time  oi 
sliipment  under  this  bill  of  lading,  including  the  freight  charges,  if  paid." 

[2]  It  is  urged  that  the  bill  of  lading  limits  damages  to  the  value  as 
stated  therein,  and  N.  Y.  &  Norfolk  R.  R.  v.  Peninsula  Exchange,  240 
U.  S.  34,  36  Sup.  Ct.  230,  60  L.  Ed.  511,  L.  R.  A.  1917A,  193,  is  cited. 
But  the  question  whether  or  not  the  amount  recoverable  for  delay 
was  limited  by  the  bill  of  lading  is  not  properly  before  us,  for  it  was 
never  presented  to  the  court  below.  It  was  npt  involved  or  suggested 
in  the  objections  to  the  admission  of  the  testimony  that  the  value  of 
the  goods  in  New  York  was  $6,000.  Those  objections  were  that  the 
testimony  was  immaterial,  irrelevant,  incompetent,  and  speculative, 
and  that  no  foundation  had  been  laid  therefor.  The  court  instructed 
the  jury  that  the  measure  of  damages  would  be  the  necessary  expense 
incurred  by  plaintiff  by  reason  of  the  delay  and  the  difference  between 
the  fair  market  value  of  the  goods  at  New  York  at  the  time  they 
should  have  been  delivered  to  the  plaintiff  and  the  time  when  they 
were  delivered  to  the  plaintiff.  No  exception  was  taken  to  this  or  any 
portion  of  the  charge.  We  can  consider  only  the  rulings  of  the  trial 
court  to  which  exceptions  were  duly  taken. 
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[3]  The  plamtiff  introduced  in  evidence  a  portion  of  a  letter  which 
he  had  received  from  an  agent  of  the  defendant.  The  defendant  as- 
signs error  to  the  refusal  of  the  court  to  admit  in  evidence  the  re- 
mainder of  the  letter,  and  invokes  the  rule  that,  when  a  port  of  a  writ- 
ing is  given  in  evidence  by  one  party,  the  whole  on  the  same  subject 
may  be  given  in  evidence  by  the  other.  That  rule  is  subject  to  the 
limitation  that  no  more  of  the  remainder  of  the  letter  than  concerns 
the  same  subject  and  is  explanatory  of  the  portion  admitted  is  receiv- 
able in  evidence.  3  Wigmore,  p.  2860;  Jones  on  Evidence,  §  294. 
The  first  part  of  the  letter  which  was  introduced  in  evidence  referred 
to  the  delay  between  San  Francisco  and  Galveston,  and  said : 

"The  actual  handling  of  this  shipment  shows  that  it  was  about  15  days  en 
route  San  Francisco  to  Galveston,  as  against  a  schedule  for  lilce  freight  during 
normal  tiines  of  about  10  days." 

The  remaining  portion  of  the  letter  was  subject  to  objectioa  as  self- 
serving,  and  it  related  only  to  the  delay  after  arrival  at  Galveston.  It 
was,  therefore,  not  erroneously  excluded. 

Error  is  assigned  to  the  admission  of  testimony  of  certain  items  of 
the  plaintiff's  expenses  in  New  York  as  elements  of  damages,  but  cm 
final  submission  of  the  qise  to  the  jury  those  items  were  by  the  court 
excluded  from  their  consideration.    This  cured  the  error. 

The  judgment  is  aflSrmed. 


MOBS©  ▼.  UNITED  STATES. 

(Oircnlt  Oaurt  of  Appeals,  IV>arth  CXrcolt    December  6,  1918.) 

No.  1046. 

1.  Obiminal    Law    ^=»762(2) — Instructions — ^E)xpbebsion    of    Opinion    bt 

Oouwr. 

Expression  by  a  federal  trial  Judge  in  his  charge  to  tli6  jury  of  his 
opinion  that  defendant  was  guilty  is  not  error,  where  the  jury  were 
clearly  told  that  they  should  exercise  their  own  independent  judgment, 
regardless  of  such  opinion. 

2.  Gbiminai.  Law  ^=»717 — ^Tbiait— Aboukent  of  Counsel. 

Refusal  to  permit  oounsel  for  a  defendant  to  argue  to  the  Jury  that 
they  were  not  bound  by  an  expression  of  opinion  by  the  court  in  its 
charge  as  to  the  guilt  or  innocence  of  defendant  held  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Judge. 

Criminal  prosecution  by  the  United  States  against  Fried  B.  Morse. 
Judgment  of  conviction,  and  defendant  brings  error.    Reversed. 

Nathaniel  T.  Green,  of  Norfolk,  Va.  (Daniel  Coleman,  of  Norfolk, 
Va.,  on  the  brief),  for  plaintiff  in  error. 

Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.  (Richard 
H.  Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  on  the  brief),  for  the  Unit- 
ed States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  Dis- 
trict Judge. 
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WOODS,  Circuit  Judge.  [1]  On  conflicting  testimony,  the  de- 
fendant was  convicted  of  transporting  whisky  from  Providence,  R.  I., 
to  a  point  on  Elizabeth  river,  Va.,  near  Norfolk.  In  the  following 
concluding  instruction,  it  is  contended,  the  District  Judge  went  be- 
yond his  province  in  expressing  his  opinion  of  the  guilt  of  the  de- 
fendant r 

"You  are  the  sole  Judges  of  the  tacts  of  the  case,  and  should  determine  the 
same  after  due  consideration  of  all  the  evidence,  In  the  light  of  attending  cir- 
cumstances, and  the  reasonable  and  fair  inferences  to  be  drawn  from  the 
testimony,  and  in  so  doing  you  should  act  upon  your  own  independent  judg- 
ment, unlntluenced  by  what  others,  including  the  court,  may  think  or  say. 
But  I  would  be  dereUct  in  my  duty  if  I  did  not'  say  to  you  that,  from  my 
standpoint  and  viewpoint,  this  testimony  Irresistibly  and  irrefutably  points  to 
the  absolute  guilt  of  these  defendants." 

The  opinion  that  the  accused  was  guilty  was  strongly  expressed, 
but  the  expression  was  accompanied  by  an  equally  strong  statement 
that  the  jury  should  exercise  their  own  independent  judgment  in 
coming  to  a  verdict  uninfluenced  by  the  opinion  of  the  judge.  Since 
the  ultimate  conclusion  was  left  to  the  jury,  there  was  no  error  in  the 
instruction.  United  States  v.  Philadelphia  &  Reading  R.  R.  Co.,  123 
U.  S.  113,  8  Sup.  Ct.  77,  31  L.  Ed.  138;  Simmons  v.  United  States, 
142  U.  S.  148,  12  Sup.  Ct.  171,  35  L.  Ed.  968;  Doyle  v.  Union  Pa- 
cific Ry.  Co.,  147  U.  S.  413-430,  13  Sup.  Ct.  333,  37  L.  Ed.  223; 
Allis  V.  United  States,  155  U.  S.  117,  15  Sup.  Ct.  36,  39  L.  Ed.  ^1. 

Breese  v.  United  States,  108  Fed.  804,  48  C.  C.  A.  36,  relied  on  by 
defendant,  seems  to  be  inconsistent  with  the  doctrine  laid  down  by 
the  Supreme  Court  in  the  cases  cited.  If  that  case  can  be  sustained 
at  all  as  a  precedent,  it  is  on  the  narrow  distinction  that  the  District 
Judge,  although  clearly  charging  the  jury  that  they  were  not  bound 
by  his  opinion,  and  should  exercise  their  independent  judgment,  yet 
used  the  words  "that  in  his  opinion  it  was  the  duty  of  the  jury  to 
convict  the 'defendant."  Here  the  jury  were  not  told  that  it  was  their 
duty  to  convict,  or  that  they  ought  to  convict. 

[2]  The  other  assignment  of  error  relied  on  is  more  serious.  It 
is  thus  set  out  in  the  exceptions : 

"Counsel  for  the  defendant,  F.  B.  Morse,  was  proceeding  to  argue  to  the 
Jury  to  the  following  effect:  That  while  the  court  had  said  in  the  chaise  that 
'the  testimony  irresistibly  and  irrefutably  points  to  the  absolute  guilt  of  the 
defendants/  yet  the  jury  were  not  bound  by  the  opinion  of  the  court,  but  that 
it  was  their  right  and  duty  to  decide  this  question  for  themselves.  But  the 
court  interrupted  counsel,  and  said  that  the  court  had  charged  the  Jury  as 
to  that  subject,  and  refused  to  permit  counsel  to  continue  said  argument" 

Counsel  may  not  address  to  the  jury  argument  on  issues  of  law; 
the  jury  is  bound  by  the  instructions  of  the  trial  judge  on  the  legal 
questions  involved,  and  confined  to  the  application  of  the  instructions 
on  the  law  to  the  evidence.  But  it  is  the  right  of  counsel  in  apply- 
ing to  the  evidence  the  law  laid  down  by  the  trial  judge  to  restate, 
elaborate,  and  emphasize  it,  the  limits  of  propriety  in  exercising  this 
right  being  controlled  by  tiie  discretion  of  the  trial  judge.  Discre- 
tion, however,  does  not  extend  to  cutting  off  any  discussion  of  a 
point  so  material  as  that  here  involved.     Counsel  for  defendant  in 
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connection  with  his  general  argument  for  acquittal^ had  the  right  to 
elaborate  and  emphasize  the  proposition  that  however  learned  and 
experienced  the  judge,  and  however  great  the  weight  to  be  attached 
to  his  opinion  that  accused  was  guilty,  yet  the  jury  were  not  bound  by 
it,  and  that  the  duty  of  the  jury  was  to  come  to  their  own  conclusion 
on  the  issue  of  guilt  or  innocence,  giving  to  the  opinion  of  the  trial 
judge  only  such  weight  as  they  saw  fit.  There  was  error  in  the  de- 
nial of  this  right  of  argument. 
Reversed. 


UNITED  STATES,  for  TTse  of  NATIONAL  REGULATOR  CO.,  ▼.  MONT- 
GOMERY HEATING  &  VENTILATING  00.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     January  7»  1919.) 

No.'82e9.  m 

UNmsD  ^States  ^=>d7(l) — Contractobs  fob  Public  Wobks — Suit  on  Bonds. 
a'  suit  on  the  bond  of  a  contractor  for  public  work,  in  behalf  of  persons 
furnlshinsr  labor  and  materials,  as  proyided  in  Act  Aug.  13,  1894,  as 
amended  by  Act  Feb.  24,  1905  (Comp.  St.  {  6923),  cannot  be  maintained, 
where  the  bond  does  not  contain  the  provisions  for  the  protection  of  such 
persons  prescribed  by  that  statute. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia ;  Wm.  T.  Newman,  Judge. 

Suit  by  the  United  States,  for  the  use  of  the  National  Regulator 
Company,  against  the  Montgomery  Heating  &  Ventilating  Company 
and  another.  Decree  for  defendants,  and  the  use  plaintiff  appeals. 
Affirmed. 

Alex  W.  Smith,  of  Atlanta,  Ga.  (Smith,  Hammond  &  Smith,  of  At- 
lanta, Ga.,  on  the  brief),  for  appellant. 

W.  D.  Ellis,  Jr.,  John  D.  Little,  A.  G.  Powell,  M.  F. .  Goldstein, 
and  Marion  Smith,  all  of  Atlanta,  Ga.,  for  appellees. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

BATTS,  Circuit  Judge.  The  action  was  brought  under  Act  Aug. 
13,  1894.  c.  280,  28  Stat.  278,  as  amended  February  24,  1905  (33  Stat. 
811,  c.  778  [Comp.  St.  §  6923]).    The  act  provides  that: 

"Hereafter  any  person  or  persons  entering  Into  a  formal  contract  with  the 
United  States  for  the  construction  of  any  pubUc  building,  or  the  prosecution 
and  completion  of  any  pubUc  work,  or  for  repairs  on  any  public  buUding  or 
public  work,  shall  be  required  before  commencing  such  work  to  execute  the 
usual  penal  bond  with  good  and  sufficient  securities  with  the  additional  obli- 
gation tljat  such  contractor  or  contractors  shall  promptly  make  payments  to 
all  persons  supplying  him  or  them  with  labor  and  material  In  the  prosecution 
of  the  work  provided  for  In  such  contract." 

The  act  makes  provision  for  suit  in  any  district  in  which  the  con- 
tract was  to  be  performed,  and  without  reference  to  the  amount  in- 
volved.   The  bond  in  this  case  was  conditioned : 
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••Kow,  If  said  Montgomery  Heating  &  Ventilating  Company  shall  well  and 
truly  comply  with,  keep,  and  perform  and  fulfill  all  and  singular  the  cove- 
nants, agreements,  and  conditions  and  stipulations  made  by  them,  or  on  their 
part,  in,  by,  or  through  said  contract,  and  all  and  singular  the  obligations 
whatsoever  by  them  assumed,  or  on  them  imposed,  in,  by,  or  through  said  con- 
tract, and  every  obligation  thereby  imi)osed  on  them,  then  this  obligation  shall 
be  null  and  void." 

It  will  be  observed  that  the  bond  did  not  impose  "the  additional 
obligation"  to  make  payments  to  all  persons  supplying  labor  and  ma- 
terial, as  required  by  the  act;  nor  did  the  contract  mentioned  in  the 
bond  obligate  the  contractors  to  make  payments  to  laborers  and  ma- 
terialmen. 

It  is  insisted  that  the  bond  as  given,  though  not  expressed  in  the 
language  of  the  statute,  is  conditioned  upon  the  performance  of  all 
o1)ligations  imposed  upon  the  contractors  resulting  from  the  contract, 
and  is  sufficient.  It  is  evident  tliat  Congress,  in  the  passage  of  the 
act/tassumed  that  the  provision  especially  providing  for  the  protec- 
tion of  laborers  and  materialmen  was  more  comprehensive  than  the 
ordinary  penal  bond.  As  suggested  in  the  case  of  Hill  v.  American 
Surety  Co.,  200  U.  S.  203,  26  Sup.  Ct.  170  (SO  L.  Ed.  437) : 

"As  against  the  United  States,,  no  lien  can  be  provided  upon  its  public 
buildings  or  grounds,  and  it  was  die  purpose  of  this  act  to  substitute  the  ob- 
ligation of  the  bond  for  the  security  which  might  otherwise  be  obtained  by 
attaching  a  lien  to  the  pft>perty  of  an  individual." 

In  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  416,  24  Sup.  Ct. 
142,  48  L.  Ed.  242,  the  obligations  of  the  bond  to  the  -government  and 
to  the  laborers  and  materialmen  were  treated  as  separate  and  distinct; 
and  in  Illinois  Surety  Co.  v.  Peeler,  240  U.  S.  224,  36  Sup.  Ct.  325 
(60  L.  Ed.  609),  it  is  said  that  it  is  "an  obligation  for  the  payment  of 
money  to  the  persons  described,  which  they  are  entitled  to  enforce." 

All  of  the  cases  construing  the  original  act  and  the  amendment 
(the  provision  with  reference  to  materialmen  and  laborers  being  sub- 
stantially the  same)  assume  that  the  specific  provision  gives  to  the  bond 
an  effect  which  would  not  result  from  the  provisions  of  an  ordinary 
penal  bond.  Whether  this  be  true  or  not,  Congress  had  the  right  to 
deterniine  what  should  be  the  provisions  of  a  bond,  the  execution  of 
which  would  confer  jurisdiction  upon  the  federal  courts  which  they 
might  not  otherwise  have.  The  exact  point  involved  was  decided  by 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Babcock  &  Wil- 
cox V.  American  Surety  Co.,  236  Fed.  340,  149  C.  C.  A.  472,  and  is 
'  in  accordance  with  the  opinion  which  has  been  reached  up6n  a  con- 
sideration of  the  statute  itself,  and  of  the  opinions  of  the  Supreme 
Court,  to  the  effect  that  the  statutory  bond  not  having  been  executed, 
and  the  court  not  otherwise  having  jurisdiction,  the  case  was  properly 
dismissed. 

The  judgment  is  affirmed. 
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JUNG  KWOK  HIN  v.  BURNETT,  Immigration  Inspector. 

(Circuit  Ck>art  of  Appeals,  Ninth  Olicait    February  3,  1919.) 

No.  3133. 

AuENs  ^s>32(8) — Ohinese  Exclusion — Evidbitcs  to  Sustain  Obdeb  of  De- 

PpBTATION. 

Evidence  held  to  sustain  findings  by  the  Immigration  Inspector  and 
the  District  Court  that  defendant  was  a  Chinese  alien  laborer,  and  that 
he  had  failed  to  sustain  the  burden  Imposed  on  him  by  Act  Feb.  5,  1917,  § 
19  (Comp.  St  1918»  i  4289^J),  of  proving  his  right  to  remain  In  this 
country. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona ;  William  H.  Sawtelle,  Judge. 

Application  by  Jung  Kwok  Hin  for  writ  of  habeas  corpus  to  Alfred 
E.  Burnett,  Inspector  in  Charge  of  Immigration  Office  at  Tucson,  Ariz. 
From  a  judgment  den)ripg  the  writ,  petitioner  appeals.    Affirmed. 

F.  C.  Struckmeyer  and  JoseiJi  S.  Jenckes,  both  of  Phoenix,  Ariz., 
for  appellant. 

Thomas  A.  Flynn,  U.  S.  Atty.,  and  Clifford  R.  McFall,  Asst.  U.  S. 
Atty.,  both  of  Phoenix,  Ariz.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  case  is  fairly  stated  by  counsel  for  the 
appellant.  The  latter  was  arrested  by  the  appellee  pursuant  to  a  de- 
partmental warrant  issued  under  section  19  of  the  Act  of  Congress  of 
February  5,  1917  (39  Stat.  874,  c.  29  [Comp.  St.  1918,  §  4289i4jj])  as 
a  Chinese  alien  imlawfully  in  this  country.  Proceedings  were  had 
before  the  appellee,  resulting  in  an  order  of  deportation  being  made  by 
the  Secretary  of  Labor,  directing  the  appellant  to  be  deported  whence 
he  came.  A  petition  for  a  writ  of  habeas  corpus  was  filed  by  him  in 
the  court  below,  upon  which  a  rule  to  j*ow  cause  was  issued  and  a 
return  thereto  made,  upon  consideration  of  which  the  court  ordered  the 
rule  discharged  and  the  appellant  remanded  to  the  custody  of  the  ap- 
pellee.   It  is  to  reverse  that  judgment  that  the  present  appeal  was  taken. 

It  is  conceded  that  the  appellant  is  a  Chinese  laborer,  and  had  not 
the  certificate  of  residence  required  by  section  6  of  the  Chinese  Exclu- 
sion Act  of  May  5,  1892  {27  Stat.  25,  c.  60)  as  amended  by  the  Act 
of  November  3,  1893  (28  Stat.  7,  c.  14  [Comp.  St.  §  4320]).  It  is  fur- 
ther conceded  that  by  section  19  of  the  Act  of  Congress  of  February 
S,  1917,  the  burden  rested  upon  the  appellant  to  show  his  right  to  re- 
main in  the  United  States. 

An  attentive  examination  of  the  record  shows,  we  think,  that  we 
would  not  be  justified  in  interfering  with  the  findings  made  upon  the 
evidence  by  the  inspector,  to  the  effect  that  the  appellant  is  a  person 
of  Chinese  descent  and  a  laborer  by  occupation ;  that  under  the  name 
Ong  Hoy  Suie  he  made  application  at  San  Francisco,  Cal.,  December  5, 
1912,  for  preinvestigation  of  his  status,  claiming  that  he  was  bom  at 
210  I  street,  Sacramento,  of  a  father  who  died  in  China  in  1894,  and 
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of  a  mother  who  subsequently  died  in  Sacramento;  that  in  support 
of  that  application  he  offered  testimony  of  witnesses  who  were  dis- 
credited, and  that  the  application  was  accordingly  denied  by  the  Com- 
missioner of  Immigration  at  San  Francisco  April  25,  1913;  that  on 
May  7,  L914,  the  appellant  under  the  name  Jung  Kwok  Hin — ^the  name 
under  which  he  appears  in  the  present  record — made  application  to  the 
Commissioner  of  Immigration  for  preinvestigation  of  his  status,  filing 
that  application  with  the  Chinese  inspector  at  Sacramento,  and  there 
claimed  that  h©  was  bom  at  440  Dupont  street,  San  Francisco,  of  a 
father  who  died  in  the  Alameda  county,  Cal.,  infirmary  October  7, 
1912,  and  of  a  mother  who  died  at  Sacramento  September  21,  1913; 
that  the  government  officer  at  Sacramento  recommended  that  the  ap- 
plication be  denied,  on  the  ground  of  certain  perjured  testimony  given 
by  the  applicant's  supporting  witnesses;  that  nevertheless  the  appli- 
cation was  subsequently  approved,  and  the  applicant  departed  for  China 
from  the  port  of  San  Francisco  September  19,  1914,  and  returned 
from  China  to.  San  Francisco  November  8,  1915,  and  was  permitted 
to  land  November  10,  1915;  that  subsequently  he  proceeded  to  Mesa, 
Ariz.,  and  resumed  his  employment  in  a  restaurant  at  that  place,  where 
he  formerly  worked  under  the  name  Ong  Hoy  Suie. 

Upon  those  facts,  both  the  appellee  and  the  Secretary  of  Labor 
determined  that  the  appellant  had  not  sustained  the  burden  cast  upon 
him  by  the  law,  which  conclusion  we  are  unable  to  hdd  erroneous. 

The  judgment  is  affirmed. 


VENNER  T.  GRAVES. 

(Circuit  Court  of  Appeals,  Second  Circuit     December  11,  1919.) 

NO.  124. 

Courts  ^=>351% — Jubisdiction — Anciulaky  Simv— BJrracr  of  Dismissal  of 
Okiginal  Suit. 

A  bill  by  defendant  In  an  action  In  a  federal  court,  with  service  on  at- 
torneys for  plaintiff,  who  is  a  nonresident,  to  enjoin  plaintiff  from  main- 
taining actions  in  other  Jurisdictions  on  the  same  cause  of  action,  is 
ancillary,  and  falls  with  dismissal  by  plaintiff  of  the  original  action. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  Clarence  H.  Venner  against  Edward  B.  Graves. 
From  an  order  denying  a  preliminary  injunction,  complainant  appeals. 
Affirmed. 

E.  N.  Zoline,  of  New  York  City,  for  appellant. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  MANTON,  Circuit  Judges. 

WARD,  Circuit  Judge.  August  21,  1918,  Graves  began  an  action 
at  law  in  the  United  States  District  Court  for  the  Southern  District 
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of  New  York  against  Venner,  the  summons  being  placed  in  the  hands 
of  the  marshal,  but  not  served.  September  16,  the  defendant  Venner 
voluntarily  entered  his  appearance  in  the  case. 

August  23,  Graves  began  another  action  m  the  superior  court  of  New 
Haven  county,  Conn.,  by  attaching  200  shares  of  stock  of  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  standing  in  Ven- 
ner's  name.  September  17,  .Graves  began  another  action  in  the  Su- 
preme Court  of  the  state  of  New  York,  the  summons  being  eerved  on 
Venner  that  day. 

September  16,  Venner  filed  this  bill,  subsequently  amended  by  leave 
of  the  court  so  as  to  include  among  other  things  an  allegation  of  the 
bringing  of  the  action  in  the  state  court  of  New  York.  The  subpoena 
was  served  upon  the  attorneys  for  Graves  in  the  action  at  law  in  the 
.  Southern  district  of  New  York ;  he  being  a  nonresident  and  not  with- 
in the  jurisdiction  of  the  court. 

The  complainant  alleges  that  the  three  suits  are  all  to  recover  for  the 
same  cause  of  action,  viz.  professional  services  rendered  by  Graves  to 
Venner,  and  the  prayer  for  relief  is  that  Graves  be  restrained  from  the 
further  prosecution  of  the  actions  begun  subsequent  to  the  first  action 
in  the  District  Court  for  the  Southern  District  of  New  York. 

This  is  an  appeal  from  the  order  of  Judge  Hough  denying  Venner's 
motion  for  a  preliminary  injunction. 

Counsel  for  Venner  very  frankly  concedes,  though  it  does  not  ap- 
pear in  the  record,  that  after  appeal  taken  Graves  discontinued  the 
action  at  law  in  the  District  Court ;  but  he  contends  the  discontinu- 
ance of  the  action  does  not  aflFect  in  any  way  the  jurisdiction  of  the 
court  over  the  suit  in  equity.  He  relies  upon  decisions  under  the 
statutes  regulating  suits  which  depend  upon  the  citizenship  of  the  par- 
ties, holding  that  jurisdiction  good  because  the  citizenship  when  the 
action  was  begun  cannot  be  affected  by  any  subsequent  change  of 
citizenship.  This  in  no  way  affects  the  right  of  a  plaintiff  to  discon- 
tinue an  action  after  it  has  been  brought,  which  the  plaintiff  in  this 
case  has  done.  The  bill  in  equity,  being  ancillary  to  and  dependent 
upon  the  action  at  law,  does  not  survive,  but  falls  with  it.  Such 
a  resqlt  is  particularly  appropriate  in  the  present  case;  the  theor}' 
of  the  bill  being  that,  though  the  plaintiff  has  a  right  to  choose  the 
forum  into  wMch  he  will  bring  the  defendant,  he  ought  not  subsequent- 
ly to  bring  him  into  other  courts  for  the  same  cause  of  action.  What 
reason  is  there  to  ask  for  this  restraint,  when  the  first  action  has  been 
discontinued?  If  Graves  prefers  the  court  of  Connecticut  or  of  New 
York,  this  court  has  no  original  jurisdiction  to  prevent  him  from  suing 
there.  Other  interesting  questions  discussed  by  counsel  nee4  not  be 
considered. 

The  judgment  is  affirmed. 
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EWEBT  V.  JONES. 

(Circuit  Goart  of  Appeals,  Eighth  Circuit    January  27,  1919.) 

No.  5136. 

Teusts  ^=»44(3) — ^Establishment — Evidence.' 

Before  a  written  lease  or  deed  showing  absolute  title  can  be  decreed  to 
be  a  title  in  trust,  parol  evidence  thereof  must  be  clear,  satisfactory,  and 
convincing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Joseph  W.  Woodrough,  Judge. 

Suit  by  Paul  A.  Ewert  against  A.  L.  Jones.  From,  a  decree  for  de- 
fendant, complainant  appeals.    Affirmed. 

See  236  Fed.  712,  150  C.  C.  A.  44. 

George  J.  Grayston  and  Paul  A.  Ewert,  both  of  Joplin,  Mo.  (A.  W. 
Thurman,  of  Joplin,  Mo.,  on  the  brief),  for  appellant. 

Hiram  W.  Currey,  of  Joplin,  Mo.  (Arthur  S.  Thompson,  of  Miami, 
Okl.,  on  the  brief),  for  appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

WADE,  Kstrict  Judge.  This  case  was  before  this  court  upon  ap- 
peal from  order  upon  motion  to  dismiss.  236  Fed.  712,  150  C.  C. 
A.  44. .  .  * 

The  defendant  has  the  legal  title  to  a  certain  mining  lease,  which 
plaintiff  claims  to  own,  because,  as  he  alleges,  the  defendant,  as  his 
agent,  procured  said  lease  for  the  plaintiff.  Plaintiff  claims  that  he 
paid  to  the  defendant  $12.50,  the  cost  of  the  lease,  and  also  $1  for  the 
services  of  the  defendant.  The  allegj^tions  of  the  plaintiff  being  de- 
nied, evidence  was  introduced,  and  a  decree  entered  in  favor  of  the 
defendant,  from  which  plaintiff  appeals. 

The  evidence  is  in  direct  conflict ;  we  have  read  it  with  care.  •  Noth- 
ing could  be  gained  by  any  attempt  to  include  the  suhi^tance  thereof 
in  this  opinion.  The  lease  to  defendant  is  in  writing,  and  it  is  of 
record.  The  plaintiff  sought  by  parol  evidence  to  set  aside  this  writ- 
ten evidence  of  title.  He  attempted  to  prove  that  what  appeared  *to  be 
an  absolute  title  was  in  fact  a  title  held  in  trust. 

It  is  elementary  that,  before  a  written  lease  or  deed  showing  ab- 
solute title  can  be  by  parol  evidence  set  aside,  or  decreed  to  be  a  ti- 
tle in  trust,  the  evidence  must  be  clear,  satisfactory,  and  convincing. 
"Parol  evidence  to  establish  a  resulting  trust  must  be  clear,  unques- 
tionable, and  certain."  Higginbotham  v.  Boggs,  234  Fed.  253,  257, 
148  C.  C.  A.  155,  159.  See,  also,  Price  v.  Wallace,  242  Fed.  221,  223, 
155  C.  C.  A.  61 ;  Teter  v.  Viquesney,  179  Fed.  655,  661,  103  C.  C.  A. 
213;    Pomeroy's  Eq.  Jurisprudence,  §  1040;    13  Ency.  of  Evidence, 

^=9For  oUier  cases  see  same  topic  &  KBY->(UMBBR  in  all  Key-Numbered  Digeeto  it  Indexes 
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124,  I2S.  The  trial  court  rightly  held  that  the  evidence  was  insuffi- 
cient 

This  conclusion  renders  it  unnecessary  to  consider  the  other  de- 
fenses pleaded:  (1)  That  the  plaintiff,  because  of  his  emplo)rment 
under  the  Department  of  Justice,  was  disqualified  from  taking  the 
lease ;  (2)  that  the  plaintiff,  because  of  demands  and  charges  made  in 
certain  letters  to  defendant,  does  not  come  into  court  with  clean  hands, 
and  therefore  cannot  recover. 

Errors  assigned  upon  exclusion  of  evidence,  and  upon  refusal  of 
the  trial  court  to  hear  counsel  in  argument,  are  insufficient  to  war- 
rant a  reversal.  If  the  evidence  offered  had  been  admitted,  the  re- 
sult could  not  have  been  different,  and  after  a  trial  judge  has  heard 
the  evidence,  and  is  convinced  as  to  his  duty  in  the  case,  he  is  under 
no  obligation  to  listen  to  an  argument  by  counsel. 

The  decree  of  the  District  Court  is  affirmed. 


SHAPLBT  ▼.  CAHOON. 

(GircQit  Court  of  Appeals,  First  Circuit    February  11,  1919.) 

No.  1384. 

Habeas  Oobpub  ^=»63 — ^Jubisdiction  or  Federal  Courts — Federal  Ques- 
tion— ^PiAADino. 

A  petition  for  habeas  corpus  held  not  to  state  facts  sufficient  to  give  a 
federal  court  jurisdiction  to  interfere  with  the  action  of  a  state  court,  on 
the  ground  that  it  was  in  Tiolation  of  the  federal  Constitution. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Petition  by  Sarah  Chandler  Shapley  against  Elisha  H.  Cahoon  for 
writ  of  habeas  corpus.  From  a  decree  denying  the  writ,  petitioner  ap- 
peals.   Remanded. 

Henry  C.  Attwill,  Atty.  Gen.  of  Massachusetts,  and  Max  L.  Leven- 
son,  Asst.  Atty.  Gen.  of  Massachusetts,  for  respondent. 

Before  BINGHAM  and  ANDERSON,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

ALDRICH,  District  Judge.  This  case  involves  a  petition  for  a  writ 
of  habeas  corpus,  which  was  denied  in  the  court  below  and  is  here 
on  appeal.  The  arguments  before  us  proceeded  upon  broad  lines,  and 
upon  the  general  theory  that  the  Massachusetts  statutes,  and  the  court 
proceedings  thereon,  offend  the  federal  Constitution  in  respect  to  the 
right  of  due  process  of  law.  We  think,  however,  that  the  petition 
does  not  disclose  with  sufficient  particularity  anything  which  would 
warrant  this  court  in  interfering  with  the  proceedings  in  the  state  court. 
Neither  the  allegations  as  to  the  state  laws,  nor  in  respect  to  the  pro- 

^s»Fbr  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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ceedings  in  the  state  court,  are •  sufficiently  apt  to  justify  federal  in- 
terference. 

As  said  in  King  v.  McLean  Asylum,  64  Fed.  325,  12  C.  C.  A.  139, 
26  L.  R.  A.  784,  the  petition  does  not  set  out  in  detail  anything  touch- 
ed by  the  federal  laws  or  Constitution,  and  does  not  state  facts  giving 
the  federal  court  jurisdiction. 

The  District  Court  was  therefore  right  in  dismissing  the  petition. 
But  in  proceedings  which  concern  questions  of  personal  liberty,  lib- 
eral opportunities  should  be  given  for  amendment.  This  case,  there- 
fore, should  be  remanded  to  the  District  Court,  where  there  w^ill  be 
freedom  for  the  exercise  of  discretion  in  respect  to  any  motions  for 
amendment  which  may  be  presented. 

The  motion  for  leave  to  amend,  presented  to  us  since  the  case  was 
submitted,  is  not  received  for  the  files,  and  the  petitioner  may  with- 
draw it  from  the  clerk  without  prejudice,  as  we  have  not  considered 
its  merits.    Neither  is  the  supplemental  brief  received. 

Case  remanded  for  proceedings  not  inconsistent  with  this  opinion, 
without  costs. 


ALEXANDER  v.  FIDELITY  TRUST  CO. 

(District  Court,  B.  D.  Pennsylyanla.      February  17,  1919.) 

No.  985. 

Appeal  and  Erbob  ^=>1214 — Revbbsal — Pboceedings  Aftbb  Behand. 

A  District  Court,  on  a  hearing  upon  an  accounting  directed  by  man- 
date of  the  Circuit  Court  of  Appeals,  cannot  consider  evidence  which  was 
before  It  on  the  former  hearing  for  the  purpose  of  drawing  a  legal  con- 
clusion now  urged  by  defendant  for  the  first  time. 

In  Equity.  Suit  by  John  S.  Alexander  to  the  use  of  Archibald  A. 
Alexander  against  the  Fidelity  Trust  Company,  executor  and  trustee 
of  the  will  of  Tohn  Alexander,  deceased.    Hearing  on  accounting. 

See,  also,  238  Fed.  938. 

M.  Hampton  Todd,  of  Philadelphia,  Pa.,  for  plaintiff. 
H.  Gordon  McCouch,  of  Philadelphia,  Pa.,  for  defendant 

THOMPSON,  District  Judge.  The  question  whether  John  Alex- 
ander had  paid  his  son  John  S.  Alexander  during  his  lifetime  the 
amount  of  his  interest  in  the  Underwood  mortgage  was  one  of  the 
issues  fought  out  when  the  case  was  originally  in  this  court,  and  that 
question  has  been  decided  by  the  Circuit  Court  of  Appeals  (249  Fed. 
1,  161  C.  C.  A.  61)  against  the  defendant.  The  defense  of  the  statute 
of  limitations  was  also  one  of  the  issues  when  the  case  was  here  be- 
fore. The  court  is  now  asked  to  draw  the  legal  conclusion  of  "repu- 
diation of  any  liability  to  account,"  together  with  notice  of  repudiation 
through  John  S.  Alexander's  knowledge  of  the  contents  of  his  fa- 
ther's will  of  1891,  and  the  bar  of  the  statute. 

The  evidence  of  notice  of  the  will  of  1891  was  before  the  court  at 
the  former  hearings  included  in  the  record  of  the  orphans*  court  pro- 

^s^For  oUier  caies  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  IndexM 
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ceedings  then  introduced  in  evidence.  The  defendant  is  now  calling 
attention  to  evidence  of  notice  which  it  did  not  assert  as  a  ground  of 
defense  when  it  had  full  opportunity  to  do  so,  both  in  this  court  and  in 
the  appellate  court.  In  fact,  all  of  the  evidence  introduced  by  the  de- 
fendant at  this  hearing  is  subject  to  the  same  criticism,  with  the  ex- 
ception of  John  S.  Alexander's  admission  of  indebtedness  in  th6  record 
of  the  other  suit  in  this  court,  and  the  evidence  in  the  deposition  of 
Lucien  H.  Alexander,  which  have  no  bearing  upon  the  question  of 
notice  of  repudiation.  The  court,  upon  hearing  on  an  accounting  in 
accordance  with  the  mandate  of  the  Circuit  Court  of  Appeals,  can- 
not consider  evidence  before  it  on  the  former  hearings  for  the  purpose 
of  drawing  legal  conclusions  which  the  defendant  could  have  urged 
then  as  well  as  now.  Upon  conclusions  to  be  drawn  from  that  evi- 
dence, the  defendant  has  had  its  day  in  court. 

Assuming,  however,  that  the  evidence  should  now  be  considered, 
does  it  justify  the  conclusion  which  is  claimed  for  it  by  the  defendant? 
If  notice  to  the  plaintiff  of  the  declaration  of  John  Alexander  in  his 
will  is  a  defense,  it  must  be  because  the  plaintiff  was  bound  to  assert 
the  contrary  and  take  some  action  to  establish  his  rights.  If  the  dec- 
laration had  been  communicated  by  his  father  to  him  orally  and  he  did 
not  deny  it,  nor  take  any  action,  it  would  seem  to  be  conclusive  against 
him,  at  least  as  an  implied  admission  that  he  had  been  paid.  If  it  had 
been  communicated  by  his  father  to  him  in  writing,  his  failure  to  as- 
sert his  rights  would  have  less  weight,  varying  with  the  circumstances 
under  which  the  declaration  was  made.  But  under  the  evidence  there 
was  no  notice  given  by  his  father  to  him.  The  copy  of  the  will  was 
clandestinely  obtained  by  Mary  C.  Alexander  and  sent  to  him  without 
his  father's  knowledge.  The  circumstances  were  not  such  as  to  prompt 
the  son  to  deny  the  father's  declaration,  made  in  a  will  of  which  the 
son  was  supposed  to  have  no  knowledge.  Moreover,  John  S.  Alex- 
ander was  not  in  a  position  to  demand  an  accounting,  or  to  bring  a  suit 
for  an  accounting,  for,  under  the  terms  of  the  Jones  trust,  his  father 
was  at  liberty  to  withhold  distribution  until  his  death,  and  a  suit  for  an 
accounting  in  his  lifetime  would  have  been  futile.  Moreover,  the 
terms  of  the  declaration  in  the  will  of  1901  do  not  bear  the  construc- 
tion of  a  repudiation  of  the  trust,  but  only  of  a  claim  of  payment,  and 
the  defense  of  payment  is  foreclosed  by  the  decision  of  the  Circuit 
Court  of  Appeals. 

The  admission  of  the  plaintiff  that  he  was  indebted  to  his  father's 
estate  in  the  sum  of  $50,000,  the  statements  of  his  individual  accounts 
with  his  father,  the  evidence  that  John  S.  Alexander  did  not  mention 
the  Jones  estate  to  Lucien  H.  Alexander,  raise  no  questions  that  have 
not  been  previously  considered,  and  their  effect  determined. 

The  circumstances  stated  in  the  letter  of  February  22,  1894,  from 
plaintiff's  counsel  to  Lucien  H.  Alexander,  are  claimed  by  the  defend- 
ant to  show  that  the  plaintiff,  being  in  difficulties  which  caused  him  to 
need  immediate  financial  assistance,  did  not  make  any  claim  upon  his 
father  for  his  interest  in  the  Underwood  mortgage,  and  on  that  ground 
it  is  offered  as  evidence  among  other  circumstances  to  show  that  he 
had  no  rightful  interest  in  that  fund.     While  dire  need  of  money 
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might  have  prompted  him  to  turn  to  his  father  for  assistance,  since  it  is 
not  shown  that  he  did  not  receive  financial  assistance  from  other  sourc- 
es, the  effect  of  the  testimony  is  of  no  consequence. 

The  defendant,  through  the  deposition  of  Lucien  H.  Alexander,  at- 
tempted to  prove  the  contents  of  a  letter  written  by  John  to  his  fa- 
ther containing  a  statement  "As  I  have  already  received  my  share  of 
my  grandfather  Jones'  estate,"  or  "as  I  have  probably  received."  The 
witness  failed  to  satisfy  the  court  that  proper  effort  had  been  made  to 
produce  the  original  of  this  letter.  The  witness,  although  in  court 
upon  the  original  hearing,  claimed,  upon  the  ground  of  having  no 
record  notice,  the  right  of  a  reargument  in  the  Circuit  Court  of  Ap- 
peals, which  was  granted,  and  at  the  hearing  upon  the  accounting  he 
was  represented  by  counsel  as  a  party  in  interest.  It  appears  that  no 
search  was  made  for  the  letter,  and  the  statements  regarding  the  diffi- 
culties of  a  search  appear  somewhat  exaggerated.  I  am  not  convinced 
that,  if  the  letter  is  in  existence,  its  production  is  impossible,  or  so  im- 
practicable as  to  justify  parol  evidence  of  its  contents  in  the  absence 
of  any  effort  to  produce  it.  The  testimony  as  to  its  date  being  between 
1880  and  1890  is  vague  and  indefinite.  Under  the  circumstances,  it  is 
held  that  the  contents  of  the  alleged  letter  have  not  been  satisfactorily 
or  properly  proved. 

The  competency  of  John  S.  Alexander  as  a  witness  was  attacked 
upon  the  ground  of  interest.  It  is  contended  by  counsel  that  his  as- 
signment of  his  interest  made  him  competent.  It  docs  not  seem  nec- 
essary to  pass  upon  that  ground  of  removal  of  his  incompetency.  John 
S.  Alexander  was  called  by  the  defendant  as  for  cross-examination  at 
the  hearings  before  the  special  master  upon  an  accounting  for  the 
share  of  Archibald  A.  Alexander  in  the  trust.  In  the  present  account- 
ing Archibald  A.  Alexander  is  the  use  plaintiff,  and  therefore  the 
real  party  in  interest.  John  S.  Alexander,  having  been  called  as  for 
cross-examination  against  the  interest  of  Archibald  A.  Alexander  be- 
fore the  special  master,  is  therefore,  on  account  of  Archibald  A.  Alex- 
ander's interest  in  the  present  accounting,  made  competent  under  sec- 
tion 7  of  the  act  of  1887  (P.  L,  160),  which  provides: 

"And  the  adverse  party  calling  jsjcIi  witnesses  shaU  not  be  concluded  by 
his  testimony,  but  such  person  so  cross-examined  shall  become  thereby  a  fully 
competent  witness  for  the  other  party  as  to  aU  relerant  matters,  whetbtf  or 
not  theset  matters  were  touched  upon  in  his  cross-examination." 

His  testimony  that  no  settlement  had  taken  place  between  him  and 
his  father  for  the  Underwood  mortgage  is,  therefore,  entitled  to  con- 
sideration as  evidence  in  aid  of  the  presumption  already  held  to  exist 
that  he  has  not  been  paid,  but  not  necessary,  to  rebut  the  defense  now 
under  consideration. 

Rulings  on  Requests  for  Findings. 

Plaintiff's  Requests  for  Findings. 

(1)  That  the  plaintiff  was  entitled  to  a  one-third  interest  in  the  Un- 
derwood mortgage  of  $3,000,  and  that  neither  John  Alexander  in  his 
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lifetime  nor  the  defendant  since  his  death  have  paid  the  same  or  any 
part  thereof. 

It  is  so  found. 

(2)  That  there  is  due  and  payable  by  the  defendant  to  the  plain- 
tiff the  sum  of  $1,000,  being  one-third  of  the  said  Underwood  mort- 
gage, together  with  6  ^r  cent,  interest  thereon  from  March  27,  1868, 
to  February  27, 1895,  compounded  annually,  and  amounting  to  the  sum 
of  $4,799.60,  together  with  interest  on  this  sum  from  February  27, 
1895,  to  the  date  of  decree. 

It  is  so  found. 

Defendant's  Requests  for  Findings  of  Fact. 

(1)  That  on  or  about  the  7th  day  of  February,  1893,  John  S.  Al- 
exander received  from  his  sister,  Mary  C.  Alexander,  a  copy  of  the 
will,  executed  by  their  father,  dated  the  26th  day  of  June,  1891,  offer- 
ed in  evidence  on  behalf  of  complainant  (see  record,  page  71),  the 
fourth  paragraph  of  which  will  be  found  in  the  printed  record  at  page 
116,  the  last  words  of  which  read: 

'*As  my  devoted  boh,  John  &,  has  years  ago  received  from  me  the  bequest 
from  his  grandfather's  estate,  and  has  also  been  released  from  certain  cash 
liabilities  by  me,  as.  stated  In  his  account  on  page  132  of  my  Ledger  A,  and 
in  view  of  their  greater  need  and  of  his  larger  experience  and  acquirements 
of  property,  I  assume  his  generous  sonshlp  and  brotherhood  to  sustain  me  in 
bequeathing  to  my  other  children  liberally  in  this  item  of  my  will." 

It  is  so  found. 

(2)  That  the  evidence  fails  to  show  that  during  the  conferences  be- 
tween John  S.  Alexander  and  his  father,  with  a  view  to  having  ac- 
counts between  them  settled,  any  claim  was  ever  made  on  the  part  of 
John  S.  Alexander  of  any  moneys  due  him  by  his  father  under  the 
Jones  trust 

It  is  so  found. 

(3)  While  the  evidence  shows  that  in  February,  1894,  John  S.  Al- 
exander was  in  danger  of  criminal  prosecution  and  his  father  and 
brother  were  appealed  to  by  his  counsel  for  help,  there  is  no  evidence 
of  any  reference  being  made  to  any  moneys  being  due  John  S.  Al- 
exander from  the  Jones  trust. 

It  is  so  found. 

(4)  It  is  a  fact  that  by  his  own  admission  John  S.  Alexander  was  in- 
debted to  his  father  at  the  time  of  the  latter's  death  in  the  sum  of 
$50,000. 

It  is  so  found. 

(5)  The  records  of  this  court  show  that  the  suit  brought  by  the 
Security  Trust  Company,  as  trustee,  for  an  accounting  on  behalf  of 
John  S.  Alexander  against  the  Fidelity  Trust  Company,  was  begun  on 
the  23d  day  of  January,  1900  (Circuit  Court  of  United  States,  Eastern 
District  of  Pennsylvania,  No.  29,  In  Equity,  of  October  Session,  1899). 

It  is  so  found. 

(6)  That  there  is  no  evidence  of  any  other  action  having  been 
brought  for  an  accounting  under  said  trust,  until  the  bill  filed  in  the 
present  case. 

It  is  so  found. 
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Defendant's  Requests  for  Conclusions  of  Law. 

(1)  That  John  S.  Alexander  having  received  a  copy  of  his  father's 
will  of  1891,  in  which  the  testator  declared  that  he  had  paid  him  in 
full  all  that  he  was  entitled  to  receive  from  his  grandfather's  estate,  it 
was  incumbent  upon  him  then  to  assert  his  claim,  and  not  having  done 
so  within  six  years  thereafter,  it  is  barred  by  the  statute  of  limita- 
tions (Goodno  V.  Hotchkiss  [D.  C]  237  Fed.  686  at  page  700),  and 
therefore  the  bill  should  be  dismissed. 

This  request  is  declined. 

(2)  Under  all  the  evidence  in  the  case  the  chancellor  finds  that  there 
had  been  a  settlement  by  John  Alexander  with  his  son,  John  S.  Al- 
exander, for  the  interest  of  the  latter  in  the  Jones  trust,  and  there- 
fore the  bill  should  be  dismissed. 

This  request  is  declined. 

It  is  conceded  that  the  aijiount  for  which  the  defendant  as  executor 
and  trustee  is  liable,  if  the  plaintiff  is  entitled  to  recover,  is  $1,000, 
with  interest  from  March  28,  1868,  to  the  date  of  John  Alexander's 
death,  February  27,  1895 ;  that  with  compound  interest  this  amount  is 
$4,799.60  and  with  simple  interest  $2,615. 

A  decree  will  be  entered  in  favor  of  the  plaintiff  for  the  sum  of  $4,- 
799.60,  being  the  one-third  interest  of  John  S.  Alexander  in  the  Under- 
wood mortgage,  $1,000,  with  compound  interest  from  March  27,  1868, 
to  February  27,  1895,  together  with  interest  upon  the  said  sum  at  6 
per  cent,  to  the  date  of  decree. 


UNITED  STATES  v.  INTERNATIONAL  SILVITR  CO. 

(District  Ckrart,  D.  Connecticut    February  1,  1919.) 

No.  2040. 

1.  AiJENB  ^=s>5S — ^Action  fob  Vioi«ation  of  Contract  Labob  Law — Cou- 

PLAINT. 

Complaint  in  an  action  under  Contract  Labor  Act  Feb.  20, 1907.  c  1134, 
S  5  (Comp.  St.  §  4250).  to  recover  penalties  for  violation  of  the  preceding 
section  by  inducing  and  encouraging  the  immigration,  of  ebntxact  laborers, 
field  insufficient  in  failing  to  allege  facts  showing  that  the  aliens  were 
contract  laborers  as  defined  in  section  2  of  the  act  (Comp.  St.  S  4244). 

2.  Aliens  ^=»58 — Violation  of  Contract  Labor  Law — Penalty. 

But  one  penalty  can  be  imposed  under  Contract  Labor  Act  Feb.  20, 
1907,  c.  1134,  §  5  (Comp.  St  §  4250),  for  the  writing  of  a  single  letter  to 
encourage  the  Immigration  of  contract  laborers,  althongh  more  than  one 
came  in  consequence. 

At  Law.  Action  to  recover  penalties  by  the  United  States  against 
the  International  Silver  Company.  On  demurrer  to  complaint  De- 
murrer sustained. 

Raymond  G.  Lincoln,  of  Hartford,  Conn.,  for  the  United  States. 
Ralph  O.  Wells,  of  Hartford,  Conn.,  for  defendant. 

^sdPor  other  cases  see  same  topic  &  KEY-NUMBKK  in  all  Key-NumDered  Digests  &  Indexes 
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THOMAS,  District  Judge.  The  United  States  of  America  sues 
to  recover  two  specific  penalties  of  $1,000  each  for  two  alleged  vio- 
lations of  the  so-called  "Contract  Labor  Law."  Act  Feb.  ^0,  1907, 
c.  1134,  §§  4,  5,  34  Stat.  900  (Comp.  St.  §§  4248,  4250),  as  amended  by 
Act  March  26,  1910,  c.  128,  36  Stat.  263.  The  defendant  demurred 
to  the  complaint. 

[1]  The  first  count  of  the  complaint,  as  amended,  alleges  that  on 
March  1,  1916,  and  for  some  time  prior  thereto,  the  defendant  oper- 
ated a  factory  in  Meriden,  and  that  on  February  29,  1916,  a  Mrs. 
George  C.  Pearson,  by  and  with  the  consent  of  her  husband,  both  then 
residing  in  Nova  Scotia  and  subjects  of  Great  Britain,  wrote  the  de- 
fendant a  letter  asking  for  emplo3rment  for  herself  as  a  hand  burnish- 
er, inquirinig  at  the  same  time  if  the  defendant  had  any  positions  open 
for  men,  as  her  husband  and  son  also  desired  positions ;  that  the  de- 
fendant on  the  9th  day  of  March,  1916,  in  reply  thereto,  wrote  Mrs. 
Pearson  as  follows : 

"Dear  Madam :  Referring  to  yours  of  the  29tli  ult,  we  are  In  need  of  hand 
burnishers  that  have  had  experience  on  the  general  Une  of  hollow  ware,  such 
as  tea  ware,  waiters,  meat  dishes,  cake  baskets,  sandwich  trays,  nut  bowls, 
etc,  made  of  german  or  nickel  silver ;  also  white  enamel.  We  are  also  look- 
ing for  unsklUed  men.  Our  female  help  in  the  burnishing  line  average  from 
12%  to  20  cents  per  hour;  unskilled  labor  17 »^  to  25  per  hour.  The  girls* 
minimum  wage  is  12%  cents  per  hour.  If  you  were  in  the  states,  and  applied 
to  us  for  a  position,  we  could  place  you." 

It  is  further  alleged  that  on  the  15th  day  of  March,  1916,  the  hus- 
band wrote  a  letter  to  the  defendant,  in  which  he  said  that  his  wife 
could  not  leave  at  that  time,  but  that  he  and  his  son  would  start  at 
once,  provided  they  were  sure  of  securing  employment  from  the  de- 
fendant, and  in  reply  thereto  the  defendant  on  March  20,  1916,  wrote 
the  husband  the  following  letter : 

**Dear  Sir:  Referring  to  yours  of  tlie  15th,  will  say  the  conditions  stated  In 
your  letter  are  satisfactory,  and  we  will  keep  a  place  open  for  Mrs.  Pearson. 
Kindly  advise  when  you  will  report  for  duty." 

The  complaint  further  alleges  that,  while  this  correspondence  was 
passing  between  the  parties,  the  husband  was  an  alien,  and  was  known 
by  the  defendant  to  be  an  alien,  to  wit,  a  subject  of  Great  Britain, 
and  that  during  that  time,  and  until  on  or  about  April  4,  1916,  he  "was 
a  contract  laborer,  and  was  known  to  the  defendant  corporation  to  be 
a  contract  laborer,  to  wit,  an  ordinary  unskilled  workman'';  that  on 
or  about  said  4th  day  of  April,  1916,  as  a  result  of  the  correspondence 
above  recited,  and  especially  as  a  result  of  the  letter  of  March  20, 
1916,  the  husband  entered  the  United  States,  and  on  April  5,  1916. 
went  to  Meriden,  engaged  board  and  lodging,  and  intended  to  make 
the  same  his  permanent  abode,  but,  hearing  of  a  strike  at  the  defend- 
ant's factory,  returned  to  Nova  Scotia  on  April  6th. 

Upon  these  allegations  it  is  charged  that  the  defendant  violated  **An 
act  to  regulate  the  migration  of  aliens  into  the  United  States,"  ap- 
proved February  20,  1907,  as  amended  March  26,  1910,  and  that  by 
the  aforementioned  acts  and  for  violation  of  the  statute  the  defend- 
ant has  forfeited  and  made  itself  liable  to  pay  the  plaintiff  $1,000  as  a 
penalty. 
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Tlie  second  count  alleges  the  same  acts  respecting  the  son,  and  claims, 
a  further  penalty  in  his  case  of  $1,000. 

The  defendant  demurs  to  each  count,  as  well  as  to  the  relief  prayed 
for  in  the  second  count.  The  grounds  of  demurrer  are  the  same  as 
to  both  counts  of  the  complaint,  and  may  be  summarized  as  follows : 

(1)  Because  the  complaint  fails  to  allege  sufficient  facts  to  show 
that  the  Pearsons  were  contract  laborers  within  the  meaning  of  the 
act. 

(2)  Because  it  is  not  alleged  in  the  complaint  that  the  defendant 
had  knowledge  that  the  Pearsons  were  contract  laborers,  if  such  were 
the  fact. 

(3)  Because  it  is  not  set  forth  that  the  defendant  did  prepay  their 
transportation,  or  in  any  way  assist  or  encourage  their  immigration,, 
within  the  meaning  of  the  act. 

(4)  Because  it  appears  from  the  complaint  that  the  acts  done  by  the 
defendant  were  not  contrary  to  the  spirit  of  the  act,  and  so  consti- 
tuted no  violation  of  it. 

An  additional  ground  of  demurrer  is  alleged  as  to  the  second  count,^ 
to  the  effect  that  there  were  no  dealings  of  any  kind  with  the  son. 

The  demurrer  to  the  relief  prayed  for  in  the  second  count  is  based 
on  the  ground  that  the  identical  letters  as  to  the  husband  are  made 
the  basis  for  the  recovery  of  a  penalty  as  to  the  son,  and  that  only 
one  penalty,  in  any  event,  could  be  recovered,  even  if  a  violation  of 
the  law  as  to  the  husband  were  found  to  exist. 

The  essential  parts  of  the  act  here  applicable  provide: 

Section  2:  "That  the  following  classes  of  aliens  shall  be  excluded  from 
admission  Into  the  United  States:  •  •  ♦  Persons  hereinafter  called  con- 
tract laborers,  who  have  been  induced  or  solicited  to  migrate  to  this  country 
by  offers  or  promises  of  employment  or  in  consequence  of  agreements,  oral, 
written  or  printed,  express  or  implied,  to  perform  labor  In  this  country  of 
any  kind,  skilled  or  unskilled:  •  •  •  And  provided  further,  that  skilled 
labor  may  be  Imported  if  labor  of  like  kind  unemployed  cannot  be  found  in 
this  country:  And  provided  further,  that  the  provisions  of  this  law  applica- 
ble  to  contract  labor  shaU  not  be  held  to  exclude  professional  actors^  artists^ 
lecturers,  singers,  ministers  of  any  religious  denomination,  professors  for 
colleges  or  seminaries,  persons  belonging  to  any  recognized  learned  profession, 
or  persons  employed  strictly  as  personal  or. domestic  servants." 

Section  4:  **That  it  shall  be  a  misdemeanor  for  any  person,  company,  part- 
nershlp,  or  corporation,  in  any  manner  whatsoever,  to  prepay  the  transporta- 
tion or  in  any  way  to  assist  or  encourage  the  importation  or  migration  of  any 
contract  laborer  or  owitract  laborers  into  the  United  States,  unless  such  con- 
tract laborer  or  contract  laborers  are  exempted  under  the  terms  of  the  last 
two  provisos  contained  in  section  2  of  this  act." 

Section  5:  "That  for  every  violation  of  any  of  the  provisions  of  section 
four  of  this  act  the  persons,  partnership,  company,  or  corporation  violating  the 
same,  by  knowingly  assisting,  encouraging,  or  soliciting  the  migration  or 
importation  of  any  contract  laborer  into  the  United  States  shall  forfeit  and 
pay  for  every  such  offense  the  sum  of  one  thousand  dollars,  which  may  be 
sued  for  and  recovered  by  the  United  States,  or  by  any  person  who  shall 
first  bring  his  action  therefor  in  his  own  name  and  for  his  own  bent^fit,  in- 
cluding any  such  alien  thus  promised  labor  or  service  of  any  kind  as  aforesaid, 
as  debts  of  like  amoimt  are  now  recovered  in  the  courts  of  the  United  States; 
and  separate  suits  may  be  brought  for  each  alien  thus  promised  labor  or 
service  of  any  kind  as  aforesaid.  And  it  shall  be  the  duty  of  the  district 
attorney  of  the  proper  district  to  prosecute  every  such  suit  when  brought 
by  the  United  States." 

34  Stat.  900. 
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The  first  and  second  reasons  assigned  for  the  demurrer  may  be 
^ouped  and  discussed  together,  for  they  raise  the  question:  Has 
the  complaint  alleged  facts  sufficient  to  show  that  the  Pearsons  were 
^'contract  laborers,"  within  the  intendment  of  the  law? 

The  defendant  claims  that  the  facts  alleged  are  only  conclusions, 
and  that  there  are  no  facts  pleaded  in  the  complaint  sufficient  to  show 
that  the  Pearsons  were  "contract  laborers"  within  the  meaning  of  the 
act  under  which  this  suit  is  brought,  and  insists  that  a  "contract  la- 
borer," within  the  meaning  of  the  Immigration  Act,  "is  one  who  has 
been  induced  or  solicited  to  migrate  to  this  country  by  offers  or  prom- 
ises of  employment,  or  in  consequence  of  agreements,  oral,  written, 
-or  printed,  express  or  implied,  to  perform  labor  in  this  country  of 
any  kind,  skilled  or  unskilled,"  and  is  not  merely  one  who  is  "an  or- 
dinary unskilled  workman,"  and  that  such  facts,  properly  pleaded, 
should  be  set  forth  in  the  complaint.  The  defendant  further  insists 
that  it  is  not  sufficient  in  law  to  set  forth  in  a  complaint  brought  under 
section  5  of  the  act  that  Pearson  was  a  "contract  laborer,  to  wit,  an 
-ordinary  unskilled  workman,"  which  is  the  allegation  found  in  the 
seventh  paragraph  of  the  complaint,  and  the  allegation  upon  which  the 
plaintiff  relies. 

In  deciding  the  question  thus  raised,  we  may  look  for  assistance  to 
a  decision  of  the  Supreme  Court  of  the  United  States  in  a  very  recent 
<:ase  touching  the  very  statute  under  which  this  action  was  brought. 
In  Scharrenberg  v.  Dollar  S.  S.  Co.,  245  U.  S.  122,  Mr.  Justice  Clarke 
construed  sections  2,  4,  and  5  of  the  act  and  on  page  125  (38  Sup.  Ct. 
28,  29  [62L.  Ed.  189])  said: 

"Section  2  of  the  act  of  1907,  as  amended  In  3910  (36  Stat  263),  furnishes 
this  definition  of  'contract  laborers,'  which  must  be  read  Into  sections  4  and  5 
of  the  act  of  1907 :  'Persons  •  •  •  who  have  been  Induced  or  solicited  to 
migrate  to  tlils  country  by  offers  or  promises  of  employment  or  in  consequence 
^f  agreements,  oral,  written  or  printed,  expressed  or  Implied,  to  perform! 
labor  in  this  country  of  any  kind,  skilled  or  unskilled.'  Section  4  makes  it  a 
misdemeanor  for  any  corporation  *in  any  way  to  assist  or  encourage  the  im- 
portation or  migration  of  any  contract  laborer  or  contract  laborers  into  the 
United  States.'  Section  5  imposes  severe  penalties  for  every  violation  of  the 
act  *by  knowingly  assi.<rting,  encouraging,  or  soliciting  the  migration  or  im- 
portation of  any  contract  laborer  into  the  United  States.'  Thus  a  contract 
laborer  is  one  who  imder  the  conditions  described  In  the  first  of  these  statr 
utes  comes  'to  i)erforra  labor  in  this  country,'  and  the  penalties  denounced  by 
the  sections  of  the  other  act  are  against  persons  who  knowingly  assist  or  in- 
duce the  importation  or  migration  of  such  laborer  into  the  United  States." 

The  plaintiff  relies  upon  United  States  v.  Dwight  Mfg.  Co.  (D.  C.) 
210  Fed.  74,  to  sustain  its  contention  that  the  allegation  contained 
in  the  seventh  paragraph  of  its  complaint  meets  the  requirements,  and 
argues  that  under  this  decision  the  demurrer  should  be  overruled  as 
to  the  first  and  second  reasons  assigned.  In  order  to  decide  whether 
this  is  true  or  not,  it  becomes  necessary  to  ascertain  what  allegations 
were  set  forth  in  the  complaint  of  the  Dwight  Case,  and  compare 
them  with  the  allegations  in  the  case  at  bar ;  for  if  the  same,  or  sub- 
stantially the  same,  allegations  of  fact  are  found  to  be  here  set  forth 
as  were  set  forth  in  the  Ehvight  Case,  I  should  feel  obliged  to  follow 
Judge  Dodge's  decision,  which  in  tenor  is  in  harmony  with  the  con- 
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elusion  reached  in  Scharrenberg  v.  Dollar  S.  S.  Co.,  supra,  and  over- 
rule the  demurrer  so  far  as  the  first  and  second  reasons  are  concerned. 
But,  as  I  read  the  case,  the  allegations  are  not  the  same,  nor  even  sub- 
stantially the  same.    On  page  75  Judge  Dodge  says : 

"The  question  upon  each  count  is  whether  or  not  such  a  violation,  by  the 
defendant,  of  section  4,  as  incurs  the  penalty  Imposed  by  section  5,  is  snffi- 
dently  aUeged.  The  violation  charged  in  each  count  is  that  the  defendant 
knowingly  and  unlawfully  assisted  a  certain  alien  to  migrate  fixxn  a  foreign 
country,  *  *  *  to  the  United  States,  &y  knoioingly  and  unlawfully  prt- 
paying  his  transportation.  ♦  •  •  Each  count  further  alleges  that  the 
alien  named  was  an  alien  contract  laborer  within  the  true  intent  and  meaning 
of  the  Immigration  Act,  treu  an  unskilled  lahorer,  and  was  not  a  contract 
laborer  exempted  under  the  terms  of  the  last  two  provisos  in  section  2  there- 
of." 

Continuing,  on  page  76  he  says : 

"The  declaration  does  more  than  allege  that  the  aliens  whose  Immigration 
was  assisted  as  above  were  'contract  laborers'  within  the  meaning  of  the 
statute.  Each  count  is  more  specific  upon  this  point  Each  count  begins  by 
alleging  that  the  defendant  made  to  the  aUen  named,  and  in  the  foreign  coun- 
try specified,  'a  certain  offer  of  employment'  Each  count  then  describes  the  al- 
leged offer  as  follows :  That  if  said  alien  would  migrate  f rouk  said  •  ♦  • 
to  *  *  *  said  defendant  would  employ  and  pay  said  alien  to  perform  for 
said  defendant  at  said  (place  within  the  United  States)  certain  mannal  labor; 
that  Is  to  say,  to  operate  and  assist  in  operating  divers  machines  used  by 
the  defendant  in  its  mUl  at  said  place  *  *  *  in  the  manufacture  of  cotton 
fabrics.'  Having  thus  described  the  alleged  offer  or  promise  of  employment 
made  to  the  alien  named,  each  count  next  alleges  that  the  defendant  unlaw- 
fully assisted  h4m  to  migrate  by  prepaying  his  passage  to  a  plctce  wUhin  the 
United  States,  follows  thla  by  allegations  that,  induced  by  the  offer  and  as- 
sisted  by  the  prepayment,  he  did  migrate  to  the  United  States,  and  concludes 
with  allegations  that  he  was  not  at  the  time  an  aUen  entitled  to  enter  the 
country,  that  the  defendant  well  Imew  the  fact  to  be  so,  and  that  he  owes 
the  prescribed  penalty." 

The  defendant  there  then  raises  the  objection  that  the  aliens  were 
not  sufficiently  alleged  to  have  been  contract  laborers  within  the  act, 
and  the  same  objection  is  raised  here.  But  the  complaint  here  does  not 
contain  the  allegations  found  in  the  complaint  which  Judge  Dodge  was 
considering. 

In  the  case  at  bar  we  have  only  the  allegation  set  forth  in  the  sev- 
enth paragraph  of  the  complaint,  and  quoted  in  full  it  alleges : 

"(7)  That  during  the  period  covered  by  the  correspondence  mentioned  in 
paragraphs  2,  3,  4  and  5  hereof,  and  for  a  further  period  of  time,  to  wit, 
until  on  or  about  April  4,  1916,  the  said  George  C  Pearson  teas  a  contract 
laborer  and  was  known  to  the  defendant  corporation  to  be  a  contract  laborer, 
to  wit,  an  ordinary  unskilled  workman." 

Nowhere  in  the  complaint  is  it  alleged  that  the  defendant  knowing- 
ly and  unlawfully  assisted  Pearson  to  migrate  from  Nova  Scotia  to 
the  United  States  by  knowingly  and  unlawfully  prepaying  his  trans- 
portation, or  inducing  or  soliciting  him,  or  encQuraging  him,  to  so 
migrate;  and  nowhere  in  the  complaint  is  it  alleged  that  Pearson, 
whose  immigration  was  assisted  as  above,  was  a  contract  laborer  with- 
in the  meaning  of  the  statute ;  and  nowhere  in  the  complaint  is  it  set 
forth  that  the  defendant  made  to  Pearson  in  Nova  Scotia  a  "certain 
offer  of  employment'* ;  and  nowhere  in  the  complaint  does  it  appear. 
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even  if  any  offer  of  employment  was  made,  of  what  the  offer  consist- 
ed; lior  is  it  alleged  that  the  defendant  unlawfully  assisted  him  to 
migrate  by  doing  anything  prohibited  by  the  act;  nor  is  it  alleged 
that,  induced  by  the  offer  or  assisted  in  any  way,  did  he  migrate  to 
the  United  States ;  nor  does  it  appear  anywTiere  in  fact  that  any  of 
the  allegations  set  forth  in  the  Dwight  Case,  which  formed  the  grava- 
men of  the  complaint  upon  which  Judge  Dodge  overruled  the  demur- 
rer, are  set  forth  in  this  complaint. 

But  in  the  second  Dwight  Case  ([D.  C]  210  Fed.  81)  it  appears 
that  the  allegations  of  the  complaint  were  substantially  the  same  as 
they  are  here,  and  in  sustaining  the  demurrer  Judge  Dodge  said : 

"The  facts  alleged  do  not  make  it  appear  with  sufficient  distinctness  that 
the  alien,  whose  migration  the  defendant  is  charged  with  assisting  by  pre- 
paying his  passage,  was  a  'conixact  laborer*  within  the  definition  of  the  stat- 
ute at  the  time  of  the  alleged  prepayment.  It  is  not  enough  to  allege  him  to 
have  been  *a  certain  alien  contract  laborer/  without  setting  forth  facts 
which  clearly  bring  him  within  said  definition/' 

It  follows  that  the  demurrer  to  the  first  and  second  counts  of  the 
Complaint  must  be  sustained,  for  the  first  and  second  reasons  above 
set  forth.  It  therefore  is  unnecessary  to  discuss  or  decide  the  remain- 
ing reasons  of  demurrer. 

[2]  The  demurrer  to  the  relief  prayed  for  in  the  second  count  must 
be  sustained  upon  the  authority  of  United  States  v.  N.  Y.  Central  R. 
R.  Co.  (D.  C.)  232  Fed.  179.  There  the  defendant  arranged  for  the 
importation  of  five  alien  laborers  with  whom  it  had  made  contracts  of 
employment,  and  had  arranged  to  assist  their  importation  by  furnish- 
ing them  a  joint  free  railroad  pass,  which  the  court  held  to  be  equiva- 
lent to  the  prepayment  of  their  fares  in  cash,  and  decided  that  this 
was  but  a  single  act  applicable  to  all  five,  and  hence  one  penalty  could 
be  imposed.    On  page  184  Judge  Ray  said : 

"As  there  was  but  one  solicitation,  all  one  act,  the  defendant  incurred  one 
penalty." 

This  ruling  was  affirmed  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  on  appeal.  239  Fed.  130,  152  C.  C.  A.  172.  So  here 
there  was  but  one  transaction,  all  one  act,  and,  even  if^  the  allegations 
of  the  second  count  be  sufficient  to  state  a  cause  of  action,  there  could 
be  only  one  recovery. 

Counsel  for  plaintiff  direct  attention  to  U.  S.  v.  Regan,  232  U,  S. 
37,  34  Sup.  Ct.  213,  58  L.  Ed.  494,  as  sustaining  the  contrary  doc- 
trine, but  a  careful  reading  of  the  case  fails  to  disclose  that  the  ques- 
tion was  even  raised.  In  stating  the  question  presented,  the  court 
said  on  page  40  of  232  U.  S.,  on  page  214  of  34  Sup.  Ct.  (58  L.  Ed. 
494) : 

"The  question  now  to  be  considered  is  whether  it  was  essential  to  a  recovery 
that  the  evidence  should  establish  the  violation  beyond  a  reasonable  doubt." 

After  collating  and  discussing  the  cases  bearing  upon  that  propo- 
sition at  some  length,  the  court  concludes  by  saying  on  page  50  of 
232  U.  S.,  on  page  218  of  34  Sup.  Ct.  (58  L.  Ed.  494) : 
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"That  it  was  error  [for  the  trial  court]  to  apply  to  this  case  the  standard  of 
persuasion  applicable  to  criminal  prosecutions" 

— and  held  that  while  the  statute  is  penal  in  its  nature,  and  may  in- 
volve a  penalized  or  criminal  act,  it  is  not  essential  to  a  recovery  by 
the  government  that  the  evidence  establish  the  violation  beyond 
a  reasonable  doubt  as  in  a  criminal  case,  but  a  reasonable  preponder- 
ance of  proof  is  sufficient. 
Demurrer  sustained. 


PUSEY  &  JONES  CO.  v.  COMBINED  LOCKS  PAPER  CO. 
(District  Court,  E.  D.  Wisconsin.     May  8^  1918.) 

L  Daicaobs  ^=»23 — Breach  of  CJontbact  by  Seller— Lost  PRonTS. 

In  an  action  for  the  price  of  a  machine  built  by  plaintiff  for  defendant^ 
a  counterclaim  for  lost  profits  because  of  delay  In  delivery  of  the  ma- 
chine cannot  be  maintained,  unless  special  drcamstances  are  shown 
with  respect  to  which  the  parties  must  be  deemed  to  have  contracted. 

2.  Daicaoes   «=»40(4) — Bbjeach   of   Contract  bt    Sslleb— Damaobs— Lost 
Profits. 

The  purchaser  of  a  paper-making  machine  cannot  set  up,  as  a  spedal 
circumstance  entitling  it  to  recover  lost  profits  because  of  delay  in  de- 
livery of  the  machine,  a  contract  made  by  it  for  delivery  of  paper  during 
&ve  years,  where  by  its  terms  it  reserved  the  right  to  begin  delivery  at 
a  date  later  than  the  actual  installation  of  the  machine. 

At  Law.  Action  by  the  Pusey  &  Jones  Company  against  the  Com- 
bined Locks  Paper  Company.  On  motion  by  defendant  for  new  trial. 
Overruled. 

Bloodgood,  Kemper  &  Bloodgood,  of  Milwaukee,  Wis.,  for  plaintiff. 
Bottum,  Bottum,  Hudnall  &  Lecher,  of  Milwaukee,  Wis,,  for  de- 
fendant. 

GEIGER,  District  Judge.  The  complaint  contains  two  causes  of 
action,  the  first  based  upon  a  contract  dated  on  or  about  May  15, 
1916,  whereby  the  plaintiff  undertook  to  make  for  the  defendant  a 
paper  machine  for  the  agreed  price  of  $120,000,  according  to  the 
terms  and  specifications  prescribed,  and  that  the  defendant,  the  plain- 
tiff having  furnished  the  machine,  is  indebted  to  the  plaintiff  in  the 
sum  of  $31,215.19,  with  interest  from  March  1,  1917,  as  an  unpaid 
balance  of  the  agreed  purchase  price.  The  statement  of  the  second 
cause  of  action  recites  the  written  undertaking  on  the  part  of  the 
plaintiff,  dated  on  or  about  July  26,  1916,  to  rebuild  for  the  defend- 
ant a  described  paper  machine  in  consideration  of  the  payment  of 
$23,750;  that  the  plaintiff  performed  such  contract,  but  defendant 
has  defaulted  upon  an  unpaid  balance  of  the  contract  price,  $4,890. 
On  both  causes  of  action  judgment  in  the  aggregate  of  $36,105.19  is 
asked. 

The  prima  facie  character  of  the  plaintiff's  demand  was  substantially 
admitted  by  the  defendant  upon  the  trial  of  the  case,  whereupon  the 

^S9For  other  cases  see  same  topic  &  KBY-^UMBER  In  all  Key-Numbered  Digests  A  Indexes 
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issues  for  trial  were  those  tendered  by  the  answer  which  set  up  coun- 
terclaims in  substance : 

That  with  respect  to  the  first  cause  of  action  the  plaintiff — 

"failed  to  fulfill  said  contract  by  not  delivering  the  machine  therein  men- 
tioned on  the  15th  day  of  November  as  the  contract  provided,  until  the  3d  day 
of  April,  1917,  when  it  was  delivered  to  the  carrier  in  uncompleted  shape; 
that  by  reason  of  ^id  delay,  and  the  failure  of  the  plaintiff  to  deliver  the 
said  machine  in  the  time  provided  in  said  contract,  and  the  resulting  inability 
of  the  defendant  to  make  use  of  said  machine  during  the  period  of  delay 
caused  by  the  plaintiff  in  noncompliance  with  said  contract,  the  defendant 
suffered  great  damages,  namely,  in  the  amount  of  thirty-four  thousand  four 
hundred  ten  dollars  and  seventy  cents  ($34,410.70),  which  damages  were  the 
direct  result  and  entirely  caused  by  the  fnUure  of  the  plaintiff  to  fulflU  said 
contract  as  it,  the  plaintiff,  was  obUgated  to  do,  and  that  aU  of  his  damages 
necessarily  resulted  from  default,  negligence,  and  violation  of  this  contract 
by  the  plaintiff." 

In  respect  of  the  second  cause  of  action  the  defendant  alleged  that 
the  machine  to  be  repaired  wsk  to  be  so  repaired  and  delivered  to 
transportation  lines  at  Fitchburg,  Mass.,  on  November  1,  1916 ;  but — 

"that  the  plaintiff  delayed  the  delivery  of  said  repaired  machine  as  provided 
in  said  contract  until  the  20th  day  of  February,  1917;  that  by  reason  of 
said  delay  and  the  resulting  deprivation  of  the  use  of  said  machine  by  the 
defendant,  the  defendant  suffered  great  damages  and  losses,  namely,  the 
sum  of  eight  thousand  four  hundred  dollars  ($8,400),  all  of  which  damages 
and  losses  were  directly  caused  by  the  direct  aud  necessary  result  of  said 
plaintiff's  delay  in  the  fulfillment  of  said  contract" 

A  further  set-off  and  counterclaim,  based  upon  alleged  expendi- 
tures made  by  the  defendant  on  account  of  supplying  missing  parts 
from  the  machine,  traveling  expenses,  and  the  like,  in  the  sum  of 
$1,733.85  is  offered,  and  the  answer  demands  judgment  for  a  dismissal 
of  the  complaint,  and  for  judgment  in  the  sum  of  $16,544.55,  being, 
I  assume,  the  excess  of  the  damages  set  out  in  the  counterclaim  be- 
yond the>sum  which  by  the  answer  i&  admitted  to  be  due  to  tiie  plain- 
tiff. 

Upon  the  trial  of  the  case  the  defendant  undertook  to  establish  its 
counterclaim  by  evidence,  most  of  which  was  tentatively  received, 
subject  to  objection,  but  practically  all  of  which  was  subsequently 
stricken  out,  whereupon  a  verdict  was  directed  in  favor  of  the  plain- 
tiff and  against  the  defendant,  and  a  motion  for  a  new  trial,  which  has 
been  argued,  presents  for  review  the  various  rulings  of  the  court  upon 
the  rejection  of  evidence,  which  led  to  granting  the  motion  for  a 
direction  of  verdict  and  a  dismissal  of  the  counterclaim. 

A  consideration  of  the  motion  must  be  addressed,  first,  to  the  gen- 
eral contentions  of  the  defendant  respecting  the  rule  of  recovery  upon 
contracts  such  as  are  involved  in  the  case,  and,  secondly,  a  considera- 
tion of  the  facts  tendered  in  evidence  with  a  view  of  determining 
whether,  in  any  aspect,  they  furnish  a  basis  for  an  award  of  damages 
by-^the  jury  upon  the  theory  and  the  only  theory  offered  and  insisted 
upon  by  the  plaintiff. 

It  will  be  observed  from  the  pleadings  that  the  defendant  framed 
the  counterclaims,  excepting  the  last,  solely  upon  the  hypothesis  of 
seeking  recovery  under  a  general  rule  of  damages.    There  is  no  inti- 
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mation  in  the  pleading,  except  as  noted,  of  any  claim  of  recover)-,  ex- 
cept the  general  damages  sustained  by  the  defendant  through  a  depri- 
vation of  the  use  of  the  machine  during  the  delay  period;  and  this 
brings  us  at  once  to  a  consideration  of  the  bill  of  particulars  demanded 
by  the  plaintiff  of  the  defendant  prior  to  the  commencement  of  the 
trial.    It  is  as  follows : 

Per  ton  profit  22% -pound  paper  made  on  176-Inch  machine,  con- 
tract No.  1331  $».78 

Daily  tonnage  produce 30 

Delay  on  shipment,  December  1,  1916,  to  April  3,  1917 110  days 

110  days  x  30  tons 8,300  tons 

3,300  tons  X  $9.78 $32,274.00 

Payments  to  Valley  Iron  Works,  Appleton,  Wis.,  for 
material  to  replace  imperfect  or  unfinished  parts  call- 
ed for  in  purchase  contract 327.30 

Cash  advanced  to  Pusey  &  Jones  Company 60.00 


Total $32,051.30 

Contract  No.  1340  would  have  increased  production  from  Novem- 
ber 1  to  February  20 28L7  tons 

Profit  on  increased  production $8,119.26 

Expense  L.  L.  Alsted  to  Wilmington,  Del.,  January  13, 
1917    187.48 

Service  and  expense  Pittsburg  testing  laboratory  at  Wil- 
mington and  Pittsburg 1,292.26 

Express  charges  on  delayed  material  covered  by  contract       254.11 


$9,853.11  I 

Interest  on  money  actually  expended  on  contracts  1331  and  1340  I 

and  on  plant  and  equipment  from  date  when  delivery  should 
have  been  made  to  delivery  when  same  was  actually  made $7,500.00         I 

In  explanation  of  references  in  this  bill,  it  may  be  said  that  the  first 
items,  under  ^'Contract  No.  1331,"  are  pertinent  to  the  first  cause  of 
action  of  the  complaint  and  to  the  counterclaim  averring  a  breach 
through  a  delay  of  furnishing  the  new  machine,  and  that  the  second 
items,  under  "Contract  No.  1340,"  are  pertinent  to  the  second  cause  of 
action  of  the  complaint  and  to  the  counterclaim  for  damages  for  delay 
in  repairing  and  shipping  the  old  machine ;  whereas  the  last  item  is 
evidently  intended  to  speak  for  itself  as  an  interest  item  on  purchase- 
money  expenditures,  and  "on  plant  and  equipment  from  date  when  de- 
livery should  have  been  made  to  date  when  delivery  actually  was 
made." 

[1]  It  may  be  noted  at  this  time  that  even  in  the  bill  of  particulars 
the  defendant  is  silent  respecting  a  claim  for  profits  based  upon  **spe- 
dal  circumstances"  subsequently  sought  to  be  introduced  in  evidence 
on  the  trial.  This  will  be  seen  to  be  of  importance,  unless  the  court 
was  wholly  in  error  in  rejecting  the  notion  that  profits  as  profits  arc 
recoverable  only  upon  tlie  basis  of  some  special  circumstances  with 
respect  to  which  the  parties  must  be  deemed  to  have  contracted.  Ob- 
viously, it  is  immaterial  if,  as  defendant's  counsel  contends,  profits 
are  always  recoverable  as  profits — as  anticipated  gains — in  any  action 
for  breach  of  contract.  This  observation  should  be  borne  in  mind  in 
a  consideration  of  the  evidence  respecting  the  defendant's  dealings 
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with  third  persons  pertaining  to  its  paper  output  on  the  basis  of  its 
new  installation  and  remodeled  paper  plant. 

Giving  to  the  defendant's  evidence  of  oral  communications  by  its 
officers  to  officers  or  agents  of  the  plaintiff,  prior  to  the  execution  of 
the  written  contracts  in  suit,  the  most  favorable  view,  it  is  in  brief : 
•  That,  approximately  six  weeks  or  two  months  before  the  contracts 
were  signed,  its  president  inquired  of  plaintiff  concerning  the  latter's 
ability  to  make  a  paper  machine,  whereupon  an-  interview  was  had  in 
which  the  former  disclosed  to  agents  of  the  latter,,  in  a  general  way,  its 
interest  in  a  new  machine,  contingent,  however,  upon  further  consider- 
ation of  the  matter  of  building  a  new,  or  remodeling  its  old,  plant,  and 
in  a  like  general  way  the  broad  contingency  of  first  ascertaining  the 
likelihood  or  certainty  of  disposition  or  sale  of  its  manufactured  prod- 
uct. Evidently  defendant's  consideration  of  these  matters — ^which,  of 
course,  was  for  itself — reached  such  a  state  of  certainty  that  a  further 
interview,  or  possibly  two,  which,  in  point  of  time,  immediately  preced- 
ed actual  execution  of  the  contracts,  were  had.  Aside  from  negotiation 
pertaining  to  price,  mechanical  an^  structural  detail  of  machine,  the 
defendant's  witnesses  claim  that  at  this  latter  interview  or  interviews 
there  was  communicated  to  the  plaintiff's  agents  the  fact  that  they  now 
had  contracts  for  the  sale  or  disposition  of  the  output  of  the  proposed 
new  machine;  that  such  contract  or  contracts  were  referred  to  as 
the  Sears-Roebuck  contracts,  or  that  the  paper  to  be  manufactured 
was  for  Sears,  Roebuck  &  Co. ;  and  one  witness  stated  that  he  told 
plaintiff's  agents  such  contract  was  to  run  for  five  years  from  January 
1,  1917.  The  machine  was  intended  to  be  used  for  making  catalogue 
paper. 

This  testimony  contained  the  first  intimation  in  the  case  that  de- 
fendant claimed  the  existence  of  specific  contracts  with  third  persons, 
knowledge  whereof  was  communicated  to  the  plaintiff  as  specific  cir- 
cumstances with  reference  to  which  the  parties  contracted,  and  as  a 
result  whereof  the  defendant,  because  of  the  breach,  was  entitled  to 
recover  as  special  damages  the  specific  profit  which  could  have  been 
realized  upon  the  sale  pf  paper  possible  to  have  been  manufactured 
during  the  delay  period  of  the  delivery  of  the  machines;  and  the 
plaintiff  objected  to  the  reception  of  this  testimony  upon  the  specific 
ground  that  the  pleadings,  including  the  bill  of  particulars,  did  not 
justify  its  admission.  The  defendant,  while  suggesting  its  desire  to 
amend,  if  its  pleadings  were  not  broad  enough,  did  not  in  fact  make 
an  application  to  enlarge  its  pleadings.  The  court  intimated  that  the 
objection  interposed  by  the  plaintiff  seemed  pretty  good;  but,  it  is 
believed  that  other  considerations  hereinafter  presented  dispense  with 
the  necessity  of  dealing  with  the  merit  of  this  specific  objection. 

[2]  The  defendant,  in  further  effort  to  prove  its  damages,  there- 
upon offered  certain  contracts,  which  in  fact  constituted  the  "special 
circumstances  upon"  which  it  sought  recovery  of  profits.  These  will 
be  considered : 

First,  a  contract  between  the  defendant  and  Bermingham  &  Seaman 
Company,  of  Chicago,  whereby  the  defendant  undertook  to  manu- 
facture and  deliver  paper  covered  by  the  former's  "contracts  with 


Digitized  by  LjOOQIC 


704  255  FEDERAL  REPORTER 

Sears,  Roebuck  &  Co.  as  shown  by  copies,  samples  and  blue  prints, 
which  are  annexed  hereto,  to  all  the  terms  and  conditions  of  which 
we  hereby  agree,"  viz. : 

1— CJontract  dated  April  11,  1916,  for  output  of  Little  dnite  mill,  or  Its  sub- 
stitute plant,  approximately  45,000  tons  white  catalogue  paper. 

2— Contract  dated  April  17,  1916,  for  approximately  15,000  tcms  white  cata- 
logue paper. 

3 — Ck>ntract  order  No.  4365,  dated  May  1,  1916,  for  approximately  2,500  tons 
yellow  index  paper,  etc. 

4— Contract  order  No.  4363,  dated  May  1,  1916,  approximately  10,000  tons 
white  catalogue  paper. 

5— Contract  order  No.  4364,  dated  May  1,  1916,  10,500  tons  white  catalogue 
paper. 

Such  contract  contains  further  details  respecting  price  and  the  adop- 
tion of  the  Sears-Roebuck  contracts  as  prescribing  terms  of  payment 

It  thus  appears  that  the  defendant  claims  to  have  undertaken  for 
Bermingham  &  Seaman  Company  the  manufacture  and  delivery  of 
paper  claimed  to  have  been  contracted  by  the  latter  for  manufacture 
and  delivery  to  Sears,  Roebuck  &  Co. 

Secondly,  in  view  of  the  fact  that  the  defendant  expressly  adopted 
them,  the  terms  of  the  two  contracts — there  being  three  so-called  order 
contracts,  presumably  given  under  the  principal  contracts — are  im- 
portant as  evidencing  the  obligations  in  fact  assumed  by  Bermingham 
&  Seaman  Company  toward  Sears,  Roebuck  &  Co.  One  of  the  con- 
tracts, dated  April  11,  1916  (in  evidence  as  Exhibit  5),  and  under 
which  I  believe  the  three  so-called  "order  contracts"  were  given,  con- 
tai-qs,  among  other,  the  following  provisions: 

"We  propose  to  furnish  you  the  entire  output  of  22^4 -pound  No.  1  white 
catalogue  paper  of  the  Little  Chute  division  oft  the  Combined  Locks  Paper 
Company,  located  at  Iiittle  Chute,  Wis*,  subject  to  the  following  spedfications 
and  conditions: 

"(1)  Duration  of  contract  to  be  five  years  from  January  1,  1W.7,  providing 
we  succeed  in  erecting  plant  and  have  the  same  mnning  by  that  time  or 
five  years  from  actual  date  the  plant  starts  operation,  which  wHl  be  not 
later  than  June  1,  1917. 

"(2)  Approximate  annual  quantity,  9,000  tons." 

The  second  contract  appears  to  be  dated  April  17,  1916,  and  con- 
tains the  following  proposal  by  Bermingham  &  Seaman  to  Sears,  Roe- 
buck &  Co. : 

"We  propose  to  furnish  you  a  part  of  the  output  of  22^-pound  No.  1  white 
catalogue  paper  of  the  Combined  Locks  Paper  Company,  located  at  Com- 
bined Locks,  Wis.,  subject  to  the  following  specifications  and  conditions: 

"(1)  Duration  of  contract  to  be  five  years  from  January  1,  1917. 

"(2)  Approximate  annual   quantity,  3,000  tons." 

It  will  suffice  to  refer  to  the  contracts  entered  into  between  the  de- 
fendant and  the  plaintiff  for  the  manufacture  and  repair  of  the  ma- 
chines, by  noting  merely  their  provisions  respecting  date  of  delivery— 
that  for  the  manufacure  and  sale  of  the  new  machine  being  given  as 
during  the  month  of  November,  and  that  for  the  repair  of  the  old  ma- 
chine being  November  1st — ^and  the  further  significant  provision  in 
each  contract  giving  to  the  plaintiff  60  days'  time  for  assembling,  erect- 
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ing,  and  fully  installing  both  machines  from  and  after  their  shipment, 
such  .time  being  subject  to  enlargement  for  cause  specified. 

Assuming  that  the  legal  effect  of  this  testimony  must  now  be  con- 
sidered as  though  it  were  in  fact  before  the  court,  it  necessitates  the 
adoption  of  some  rule  of  damages  upon  the  case  as  made  by  the  plead- 
ings or  upon  pleadings  and  the  proffered  evidence ;  and,  as  indicated, 
it  is  not  necessary  to  rest  the  ruling  upon  any  possible  merit  of  the 
special  objection  made  by  the  plaintiff  to  the  admissibility  of  this  tes- 
timony, because  no  sufficient  basis  was  laid  in  the  pleading.  Neither 
is  it  necessary  to  consider  the  variant  rules  of  damages  arising  upon 
contracts  of  sale  or  of  manufacture  and  sale.  It  is  not  necessary — 
and,  if  it  were  attempted,  it  could  not  be  done — ^to  frame  a  broad  gen- 
eral rule,  negative  in  its  character,  that  profits  as  profits  can  never  be 
recovered,  or  that  they  may  not  indirectly  be  pertinent  evidence  under 
some  other  rule  or  measure  of  recovery. 

It  is,  however,  proper  to  bear  in  mind  the  necessity  in  every  case  of 
adopting  the  most  certain  rule  of  recovery.  It  is  thus  stated  by  Mr. 
Mechem,  in  his  work  on  Sales  (volume  2,  §  1779) : 

"And  so,  as  between  two  possible  methods  by  which  the  loss  might  be 
computed,  the  law  prefers  that  which  leads  to  the  more  certain  and  ?eeist 
speculative  results.  Thus,  as  has  been  seen,  the  damages  to  be  recovered  for 
not  supplying  a  machine  or  other  article  as  agreed  are  usually  the  maiket 
value  for  which  another  may  be  procured,  and  not  the  profits  which  might 
have  been  made  from  its  use.  And  for  like  reasons  the  damages  to  be  re- 
covered for  the  loss  of  the  use  of  the  property  are  to  be  estimated  with 
reference  to  rental  value  or  fair  interest  upon  investment,  and  not  upon  the 
uncertain  and  speculative  basis  on  the  profit  which  might  have  been  madA 
from  its  use." 

The  principles  relating  to  the  adoption  of  a  rule  of  damages  to  be 
satisfied  by  a  calculation  of  profits  which  a  machine  bargained  for 
might  have  made  during  a  delay  period  are  so  fully  discussed  in  the 
two  cases  of  Howard  v.  Still  well  &  Bierce  Manufacturing  Co.,  139 
U.  S.  199,  11  Sup.  Ct.  500,  35  L.  Ed,  147,  and  Globe  Refining  Co. 
V.  Landa  Cotton  Oil  Co.,  190  U.  S.  540, 23  Sup.  Ct.  754,  47  L.  Ed.  1171, 
that  the  ruling  in  the  present  case,  unless  it  can  be  justified  upon  theii 
application  to  the  facts  before  us,  cannot  be  justified  at  all ;  and  it  may 
be  noted  that  both  of  these  auliiorities,  and  it  is  believed  the  great 
weight  of  all  adjudications,  treat  the  recovery  of  profits  as  possible 
only  under  exceptional  circumstances,  unless  the  engagement  by  its 
very  terms  discloses  them  to  have  been  in  effect,  in  whole  or  in  part, 
a  subject-matter  of  the  bargain.  In  the  Globe  Case,  after  discussing 
the  question  respecting  the  absence  in  a  contract  of  language  appro- 
priately disclosing  items  of  damage  within  the  contemplation  of  the 
parties  in  case  of  breach,  Mr.  Justice  Holmes  uses  this  language : 

"It  is  true  that  as  people,  when  contracting,  contemplate  performance,  not 
breach,  they  commonly  say  little  or  nothing  as  to  what  shall  happen  in  the  lat- 
ter event,  and  the  common  rules  have  been  worked  out  by  common  sense, 
which  has  established  what  the  parties  probably  would  have  said  if  they 
Imd  spoken  about  the  matter.  But  a  man  never  can  be  absolutely  certain  of 
performing  any  contract  when  the  time  of  performance  arrives,  and  in  many 
eases  he  obviously  is  taking  the  risk  of  an  event  which  Is  wholly  or  to  an  ap- 
preciable extent,  beyond  his  controL  The  extent  of  liability  in  such  cases  i ' 
255  F.— 45 
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likely  to  be  within  his  contemplation,  and  whether  it  is  or  not,  should  be 
worked  out  on  terms  which  it  fairly  may  he  presumed  he  would  have  assented 
to  if  they  had  been  presented  to  his  mind." 

Again: 

"We  have  to  consider,  therefore,  what  the  plaintiff  would  have  been  wititied 
to  recover  in  that  case,  and  that  depends  on  what  liability  the  defendant 
fairly  may  be  supposed  to  have  assumed  consciously,  or  to  have  warranted 
the  plaintiff  reasonably  to  suppose  that  it  assumed,  when  the  contract  was 
made." 

He  proceeds : 

"This  point  of  view  is  taken  by  implication  In  the  rule  that  'a  person  can 
only  be  held  to  be  responsible  for  such  consequences  as  may  be  reasonably 
supposed  to  be  in  the  contemplation  of  the  parties  at  the  time  of  making 
the  contract'"  (citing  cases). 

And  further: 

"The  question  arises,  then,  what  is  sufficient  to  show  that  the  consequences 
were  in  contemplation  of  the  parties  in  the  sense  of  the  vendor  taking  the 
risk?  It  has  been  held  that  it  may  be  proved  by  oral  evidence  when  the  con- 
tract is  in  writing  [citing  cases].  But,  in  the  language  quoted,  with  seeming 
approbation,  by  Blackburn,  J.,  from  Mayne  on  Damages  (2d  Ed.)  10,  in 
Elbinger  Actien-Gesellschaft  v.  Armstrong,  I#.  R.  9  Q.  B.  473,  478:  *It  may 
be  asked,  with  great  deference,  whether  the  mere  fact  of  such  consequences 
being  communicated  to  the  other  party  will  be  sufficient  without  going  on  to 
say  that  he  was  told  he  toould  he  answerable  for  them,  and  consented  to 
undertake  such  UaHlity.*  Mr.  Justice  Wills  answered  this  question,  so  far  as 
it  was  in  his  power,  in  British  Columbia  Sawmill  Co.  v.  Nettleshlp,  L.  B. 
S)  C.  P.  499,  508:  *I  am  disposed  to  take  the  narrow  view  that  one  of  two 
contracting  parties  ought  not  to  be  allowed  to  obtain  an  advantage  which  be 
has  not  paid  for.  •  •  •  If  a  liability  for  the  full  profits  that  might  be 
made  by  machinery  which  the  defendant  was  transporting,  if  the  plaintHTs 
trade  should  prove  successful  and  without  a  rival,  had  been  presented  to  the 
mind  of  the  ship  owner  at  the  time  of  making  the  contract,  as  the  basis 
upon  which  he  was  contracting,  he  would  at  once  have  rejected  it  And, 
though  he  knew  from  the  shippers  the  use  they  intended  to  make  of  the 
articles,  it  could  not  be  contended  that  the  mere  fact  of  knowledge,  with- 
out more,  would  be  a  reason  for  imposing  upon  him  a  greater  degree  of  lia- 
bility than  would  otherwise  have  been  cast  upon  him.  To  my  mind,  that 
leads  to  the  inevitable  conclusion  that  the  mere  fact  of  knowledge  cannot  in- 
crease the  liability.  Ttie  knowledge  must  be  brought  home  to  the  party 
sought  to  be  charged,  wider  such  drcum^tanoes  thut  he  must  know  that  the 
person  he  contracts  with  reasonably  beliefs  that  he  accepts  the  contract 
with  the  special  condition  attached  to  it,*  *' 

The  Bierce  Case  announced  a  like  view.  That  was  an  action  for 
damages  occasioned  through  the  delay  in  remodeling  a  Hour  mill  and 
installing  a  new  type  of  milling  machinery.  It  was  sought  to  recover 
as  damages  the  profits  which  would  have  resulted  through  an  opera- 
tion of  the  mill  in  particular  in  grinding  up  a  stock  of  grain  which 
the  vendee  had  on  hand,  and  the  court,  after  ruling  that  the  loss  of 
such  profits  was  speculative  and  remote,  riot  resulting  immediately 
from  the  alleged  breach  of  a  contract  which  contained  no  stipulation 
that  profits  would  be  made  on  flour  from  the  wheat  ground  up  by  the 
machinery  contracted  to  be  furnished  and  erected,  adds  this  as  a 
final  statement: 

"Nor  were  there  any  special  circumstances  attending  the  transaction  from 
which  an  understanding  between  the  parties  could  be  inferred  that  the  plain- 
tiff was  to  make  good  any  loss  of  profits  incurred  by  a  delay  in  furnishing 
and  putting  up  such  machinery  according  to  the  terms  of  the  contract" 
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The  general  principle  announced  in  these  cases — and  I  am  satisfied 
that  it  is  the  general  principle  sought  to  be  applied  in  all  cases — ^brings 
us  to  their  applicability  in  the  present  situation  upon  testimony  es- 
tablishing three  propositions  of  fact : 

First.  Upon  their  face,  the  contracts  between  the  plaintiff  and  the 
defendant  themselves  negative  the  thought  that  the  Bermingham-Sears- 
Roebuck  contracts,  whose  life  began  January  1,  1917,  were,  in  respect 
of  the  time  of  commencement,  deemed  to  be  of  the  essence  of  the  ma- 
chine contracts;  for  by  the  principal  of  the  latter  contracts  the  de- 
fendant, in  any  event,  had  until  February  1,  1917,  to  install  the  ma- 
chine, and  the  contracts  prescribed  the  consequences  which  should  en- 
sue a  delay  in  installation,  namely,  a  postponement  of  the  maturity  of 
two  of  the  purchase-money  notes. 

Second.  The  Bermingham-Sears-Roebuck  memorandum  (Exhibit 
5),  which,  of  course,  must  be  read  into  the  contract  of  the  defendant 
with  the  Bermingham-Seaman  Company,  contains  this  provision : 

'*We  propose  [to  funilsh,  etc.]  subject  to  the  following  speciticatlons  and 
conditions : 

"(1)  Duration  of  contract  to  be  five  years  from  January  1,  1917,  providing 
ire  succeed  in  erecting  plant  and  haA>e  same  running  hy  that  time,  or  five 
years  from  actual  date  plant  starts  operation,  which  wiU  de  not  later  than 
July  1,  1917:' 

Third.  Closely  related  to  the  last  above  is  this:  There  is  not  a 
syllable  or  suggestion  in  the  evidence  that  by  reason  of  the  delay  the 
defendant  in  fact -defaulted  upon  the  contracts  constituting  the  "spe- 
cial circumstances";  nor  is  there  any  proof  that  it  was  in  fact  disen- 
abled from  fully  carrying  out  the  terms  of  the  contracts  from  and  aft- 
er the  deferred  date,  July  1,  1917.  In  short,  the  second  consideration 
above  shows  that  the  so-called  special  circumstance — the  existence 
of  a  contract  with  a  third  person,  communicated  to  the  plaintiff — was 
inherently  not  a  special  circumstance  because  its  life,  while  nomi- 
nally beginning  January  1,  1917,  was  made  contingent  in  its  commence- 
ment upon  the  very  circumstance  of  delay  which  is  at  the  foundation 
of  the  present  action.  In  other  words,  the  contract,  while  nominally 
dating  from  January  1,  1917,  was  ambulatory. 

Upon  the  trial  of  the  case  some  of  the  matters  above  pointed  out 
were  referred  to  as  a  basis  of  the  court's  ruling.  The  court  said,  in 
discussing  the  exceptional  cases  noted  in  the  two  cases  cited: 

"The  exceptions,  If  they  exist  at  all,  require  great  particularity  of  evi- 
dence to  support  the  proposition  that  the  vendor,  the  manufacturer,  was  ap- 
prised of  those  [them]  with  such  certainty  that  he  ought  not  in  fairness  and 
in  justice  to  be  heard  to  say  that  he  did  not  have  in  mind—that  both 
parties  did  not  have  in  mind — ^the  contemplated  loss  which  would  ensue 
through  a  failure  to  regard  time  as  of  the  essence  of  the  contract.  Now,  there 
is  no  suggestion  here  that  Pusey  &  Jones  could  in  fairness  be  said  to  have 
been  acquainted  with  the  idea,  which  is  now  sought  to  be  pressed;  that  a 
failure  to  have  this  machine  in  place  November  1st,  December  1st,  January 
1st,  or  February  1st,  should  entaU  the  consequences  of  a  guaranty  or  an  in- 
demnity against  loss  of  profits  upon  contracts  which  certainly  were  not 
communicated  to  Uiem  except  in  this  very  general  way." 

Again : 

"The  evidence  offered  so  far  is  not  such  that  the  court  or  this  Jury  should 
be  heard  to  say  'why  Pusey  &  Jones  understood  that  the  Combined  Locks 
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Company  were  to  lose  $9.78  a  ton*  because  the  talk  was  of  a  goieral  nature. 
It  is  a  talk  which  could  be  indulged  In,  and  usually  Is  indulged  in,  in  n^o- 
tiations  for  this  sort  of  a  repair  or  a  sale,  and  the  rule,  if  extended  upon 
the  strength  of  such  general  testimony  as  that,  simply  amounts  to  no  rule  at 
all — simply  amounts  to  superseding  the  contract.  Now,"  that  the  parties 
here  had  in  mind  anything  of  that  kind  I  do  not  beUeve  should  be  left  open  to 
inference  upon  the  testimony  offered  so  far/' 

Coming,  therefore,  to  a  direct  application  of  the  principles,  and  upon 
evidence  which  negatives  with  particularity  the  idea  that  the  parties 
contemplated  the  consequences  of  a  loss  of  profits,  is  it  possible  to 
permit  a  jury  to  infer,  nevertheless,  that  both  parties  contemplated 
such  consequences  as  fully  as  though  they  had  really  agreed  thereto? 
It  seems  absurd  to  say  that  a  contract  containing  a  nominal  date,  Jan- 
uary 1,  1917,  even  standing  alone,  should  be  made  the  basis  or  should 
be  considered  as  a  special  circumstance  justifying  an  award  of  spe- 
cial damage,  merely  because  its  existence  was  communicated  to  the 
vendor  when  the  vendor  and  vendee  entered  into  formal  contracts 
which  on  their  face  give  the  vendor  a  leeway  in  performance,  extend- 
ing very  substantially  beyond  the  date  of  the  special  circumstance 
contract.  But  when  it  appears  that  the  date,  January  1,  1917,  was, 
after  all,  not  binding  upon  the  vendee,  that  by  an  express  proviso 
of  the  contract  he  had  relieved  himself  by  getting-  six  months'  leeway 
in  order  to  meet  the  precise  contingency  which  has  arisen  in  the  pres- 
ent case,  namely^  a  delay  in  installing  machines,  it  is  not  only  idle, 
but  it  would  be  monstrously  unjust,  to  permit  him  to  impose  upon  the 
vendor  consequences  which  might  have  ensued  had"  the  vendee's  con- 
tract with  the  third  person  been  binding  as  of  the  earlier  date. 

This  situation  impresses  me  as  a  fundamental  obstacle  to  the  ap* 
plication  of  the  general  principle  controlling  an  award  of  special  dam- 
ages involving  profits  as  such,  which  a  machine  might  have  earned. 
In  other  words,  no  matter  how  clearly  it  may  have  been  the  desire, 
hope,  or  expectation  of  the  defendant  to  have  the  machine  installed  by 
January  1st,  it  very  clearly  and  by  the  express  terms  of  the  Sears- 
Roebuck  contract  contemplated  the  possibility,  if  not  the  probability, 
of  being  unable  to  have  it  at  that  time.  Therefore,  having  such  con- 
templation from  its  side,  can  it  be  heard  to  say  that  the  plaintiff  here 
did  not  contemplate,  or,  upon  full  disclosure  of  the  facts,  would  not 
have  contemplated,  the  very  same  thing,  but,  on  the  contrary,  con- 
templated its  rigid  responsibility  to  the  defendant  for  loss  of  profits 
upon  a  contract  which,  by  express  reservation  and  proviso,  the  defend- 
ant was  not  obliged  to  perform  on  or  begin  performance  until  six 
months  later.  As  I  understand  the  rule,  the  contemplation  of  one  of 
the  parties  is  not  sufficient ;  it  must  be  a  mutual  and  reciprocal  con- 
templation produced  by  such  particularity  of  attendant  circumstances 
as  should  preclude  both  parties  from  saying  that  they  were  not,  in 
effect,  in  law  incorporated  into  the  engagement. 

We  are  brought  to  the  next  consideration,  that  the  defendant  did 
not,  and  could  not,  default  upon  its  contract  with  Bermingham  &  Sea- 
man, and  therefore  did  not  and  could  not,  prior  to  July  1,  1917,  lose 
any  profit  which  it  might  have  made  upon  the  sale  of  the  product  to 
be  manufactured  pursuant  to  that  contract.  The  most  to  be  said  is 
that  it  did  not  enjoy  such  profits  from  and  after  the  earlier  date.    It 
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does  not  and  cannot  claim  that  plaintiff's  delay  entailed  a  breach  of  its 
contract  with  Bermingham  &  Seaman,  resulting  in  a  loss  of  profits 
upon  that  contract,  because  it  was  within  its  right,  as  already  observed, 
to  simply  move  the  date  of  commencement  forward,  not  exceeding 
six  months,  and  presumably  that  is  just  what  was  done.  In  other 
words,  the  notion  of  special  damage,  because  of  an  actual  loss  of 
profits,  is  wholly  negatived. 

It  is  unnecessary  to  consider  whether  the  defendant  might  not,  upon 
some  other  theory,  have  established  a  claim  for  damages  because  of  the 
delay.  The  course  of  the  trial,  in  connection  with  the  offer  and  re- 
jection of  the  testimony  upon  the  items  of  defendant's  bill  of  partic- 
ulars, brought  it  to  the  position  where,  its  testimony  respecting  profits 
as  such  having  been  rejected,  it  was  obliged  to  substantiate  the  other 
items  upon  some  variant  theory  of  damage.  But  it  formally  declined  to 
proceed  with  any  offer  of  proof  to  support,  for  example,  a  claim  for 
deprivation  of  the  use  of  the  machine,  to  be  measured  either  by  inter- 
est upon  the  contract  price,  or  upon  payments  made,  or  by  some  other 
standard,  and  formally  elected  to  rest  its  whole  case  upon  its  offer  to 
show  loss  of  profits.  In  this  situation  there  was  no  alternative,  except 
to  direct  the  verdict  in  favor  of  the  plaintiff,  both  upon  the  complaint 
and  upon  the  counterclaim. 

I  am  satisfied  to  adhere  to  the  rulii^  upon  such  motion  for  direction, 
and  the  motion  for  a  new  trial  will  be  denied;  and  an  order  may  be 
entered  accordingly. 


THE  PEMAQUID. 

(District  Court,  D.  Maine,  S.  D.    November  21,  1918.) 

No.  49a 

1.  CoixiBZON  ^=s>100(2) — Stbahsbs  Meethtg  in  Fog — ^Excessive  Spekd. 

A  oolllsioa  between  two  steamers  meeting  in  a  narrow  channel  In  a 
dense  fog  held  due  to  the  fault  of  one  for  Immoderate  speed,  proceeding 
on  the  wrong  side  of  the  channel,  and  failure  to  stop  on  hearing  the 
whistle  of  the  other  vessel  ahead,  all  in  violation  of  the  navigation  rules. 

2.  Collision  «=i>82(l)-— Navigation  Rules — "Modebatb  Speed"  in  Fog. 

Under  the  rule  requiring  moderate  speed  in  fog,  vessels  are  bound  to 
reduce  their  ^)eed  to  such  a  rate  as  wiU  enable  them  to  stop  in  time  to 
avoid  a  collision  after  the  approaching  vessel  oomes  in  sight,  providing 
she  is  herself  going  at  sadi  moderate  i^eed. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases^  First  and 
Second  Series^  Moderate  Speed.] 

8.  Collision  «=»82(2) — Steam  Vessels  in  Fog — Fault. 

A  steamer  which  before  she  came  in  sight,  In  a  fog,  of  a  meeting  vessel, 
whldti  she  knew  was  approaching,  had  stopped  and  reversed,  and  was 
actually  going  astern  at  the  time  of  collision,  cannot  be  held  in  fault  be- 
cause of  her  previous  speed. 

4.  Collision  ^=>80— Navigation  in  Fog — Constbuction  of  Rule. 

Under  the  rule  requiring  a  vessel  in  a  fog  on  hearing  another,  ap- 
parently forward  of  her  beam,  "the  position  of  which  is  not  ascertained," 
to  stopv  ascertaining  of  the  position  of  the  other  vess^  need  not  necessarily 
be  by  sight,  and  when  she  knows  such  vessel,  the  locality,  and  her  usual 
and  proper  course,  she  is  Justified  in  navigating  accordingly. 

^S5»For  other  cues  see  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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In  Admiralty.  Suit  for  collision  by  Calvin  Austin,  receiver,  owner 
of  the  steamer  J.  T.  Morse,  against  the  steamer  Pemaquid.  Decree 
for  libel  lint.  , 

Edward  S.  Dodge,  of  Boston,  Mass.,  and  Benjamin  Thompson, 
of  Portland,  Me.,  for  libelant. 

.Blodgett,  Jones,  Bumham  &  Bingham,  of  Boston,  Mass.,  for  claim- 
ant. 

HALE,  District  Judge.  The  libelant  seeks  to  recover  damages  sus- 
tained by  his  steamer,  J.  T.  Morse,  in  consequence  of  a  collision  with 
the  steamer  Pemaquid,  which  took  place,  in  a  thick  fog,  on  September 
8,  1915,  at  about  8  o'clock  in  the  morning,  near  Field  Ledge  Buoy  No. 
15,  at  the  western  entrance  of  Deer  Island  Thoroughfare. 

The  Pemaquid  is  a  single  screw  steamer  of  a  burden  of  409  gross 
tons ;  she  is  132.5  feet  long,  28  feet  beam,  and  capable  of  a  speed  of 
about  11  or  12  knots.  At  the  time  of  the  collision  she  was  drawing 
about  9  feet.  She  was  owned  and  operated  by  the  Maine  Central  Rail- 
road, and  was  engaged  in  carrying  passengers  and  freight  between  the 
ports  of  Sargentville  and  Rockland. 

[1]  At  about  7:48  o'clock  on  the  morning  of  the  8th  of  September, 
1915,  the  Pemaquid  left  her  landing  at  Stonington  with  the  intention 
of  proceeding  westward,  out  through  the  western  entrance  of  Deer 
Island  Thoroughfare,  running  by  schedule,  on  her  regular  passage,  to 
make  the  train  at  Rockland.  After  leaving  the  Stonington  wharf,  she 
proceeded  on  her  usual  course,  west,  %  south,  to  pass  between  the 
buoys  on  Allen's  Bar.  She  was  then  put  on  a  course,  west  %  south, 
for  Field  Ledge  Buoy,  which  is  about  a  mile  and  a  quarter  from  the 
Stonington  wharf. 

Capt.  Wescott,  master  of  the  Pemaquid,  testifies : 

That,  after  they  left  Stonington  at  7:48,  they  proceeded  at  full  speed 
ahead;  they  made  Allen's  Bar  In  four  minutes;  from  there  the  run  to 
Field  Ledge  Buoy  is  three  and  three-quarter  minutes;  from  Field  Ledge 
Buoy  to  Mark  Island  is  about  the  same;  they  usually  slow  down  at  AUen*s 
Bar  for  forty  seconds  to  get  a  departure;  here  they  heard  the  three  whis- 
tles of  the  Morse  at  Mark  Island ;  he  knew  she  was  coming  on  through  the 
Thoroughfare,  and  that  the  vessels  would  meet  and  pass  at  about  Field 
X^edge  Buoy;  after  slowing  down,  he  came  ahead  at  full  speed  of  ten  and 
one-half  or  eleven  knots;  he  continued  at  full  speed  for  a  minute  and  a 
half  or  two  minutes,  before  he  gave  the  order  to  slow;  then  he  gave  one 
bell,  and  that  was  possibly  two  and  one-half  minutes  before  the  collision, 
though  he  kept  no  record  at  the  time;  he  was  steering  for  Field  Ledge 
Buoy,  and  he  should  not  consider  it  safe  to  go  on  his  voyage  without  mak- 
ing it;  he  had  never  done  so;  he  did  not  thipk  he  could  have  safely  laid 
his  course  farther  to  starboard;  if  he  had  gone  too  far  to  starboard,  he 
would  not  see  the  buoy  in  the  fog ;  he  thinks  the  channel  is  two  hundred  to 
three  hundred  feet  wide;  the  buoy  is  a  black,  spar  buoy,  and  sticks  up  out 
of  the  water  probably  twelve  feet,  and  is  eight  inches  in  diameter;  they 
have  to  navigate  sixty  to  seventy  feet  from  the  buoy;  he  had  heard  the 
Morse's  whistle  forward  of  the  Pemaquid*s  beam,  and  knew  she  was  coming 
for  the  buoy,  and  that  she  would  be  weU  over  on  the  starboard  side  of  the 
channel ;  he  was  not  in  the  habit  of  slowing  his  ship  for  the  Morse  to  pass, 
and  of  course  he  did  not  do  it;  he  sighted  the  Morse  very  nearly  ahead, 
and  perhaps  two  hundred  feet  away;  immediately  upon  the  Morse  breaking 
out  of  the  fog,  he  gave  three  bells,  and  stepped  back  and  told  the  quarter- 
master to  put  the  wheel  hard  aport;  he  had  just  got  it  hard  aport  before 
the  collision;   he  does  not  know  at  what  speed  the  Pemaquid  was  proceed- 
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ing  at  the  time  of  the  collision,  hut  his  best  estimate  is  two  or  three  or  four 
knots. 

.    Eaton,  the  lookout,  testifies: 

That  he  went  on  watch  at  Stonington  on  the  bow  of  the  Pemaquid;  he 
was  the  only  man  on  the  bow;  the  captain  and  quartermaster  were  in  the 
pilot  house;  he  reported  the  position  of  the  Morse  once,  but  made  no  report 
of  the  change  in  its  bearing;  he  was  not  the  regularly  employed  bow 
watchman;  he  had  been  on  steam  vessels  three  days  at  the  time;  before 
he  left  his  home  at  Sargentvllle  he  had  been  a  farmer,  and  had  ruii  a  21- 
foot  private  naphtha  boat  for  summer  people ;  at  the  time  of  the  collision  he 
had  been  on  the  Pemaquid  three  days;  he  had  been  lookout  once  before  on 
the  Pemaquid,  namely,  the  day  before  the  injury;  on  that  day  he  remained 
on  duty  from  BrooUin  to  Stonington,  or  an  hour  and  a  half,  and  he  was  on 
duty  possibly  ten  minutes  the  day  of  the  collision;  he  had  no  other  ex- 
perience as  a  lookout  on  a  steam  vessel ;  up  to  the  time  he  sighted  the  Morse, 
the  Pemaquid*s  engines  had  not  been  moving  astern  so  far  as  he  knew; 
the  only  thing  that  indicated  any  change  was  the  change  in  the  vibration, 
and  the  lessening  of  the  wave  at  the  Pemaquid's  bow. 

From  other  officers  of  the  Pemaquid  it  appears  that  at  the  time  of 
the  collision  the  steamer  seemed  to  be  going  about^six  or  seven  knots ; 
that  the  engine  was  not  stopped  until  they  saw  the  Miorse  ahead  a  sec- 
ond or  two  before  the  steamers  came  together;  that  the  course  the 
Pemaquid  was  on  took  them  over  close  to  the  buoy;  that  they  were 
then  on  regular  running  time,  and  were  pretty  nearly  over  to  the  buoy 
when  Captain  Wescott  gave  the  bell  to  slow  down ;  that  the  bow  look- 
out did  not  report  the  buoy ;  that  it  is  uncertain  whether  the  look  out 
saw  the  Morse  and  reported  her  before  any  one  in  the  pilot  house 
saw  her 

Article  16  of  the  Inland  Rules  (Act  June  7,  1897,  c.  4,  30  Stat.  99 
[Comp.  St.  1916,  §  7889])  provides: 

"Art  16.  Every  vessel  shall,  in  a  fog,  mist,  faUing  snow,  or  heavy  rain 
storms,  go  at  a  moderate  speed,  having  careful  regard  to  the  existing  cir- 
cumstances and  conditions. 

"A  steam  vessel,  hearing,  apparently  forward  of  her  beam,  the  fog  signal 
of  a  vessel  the  position  of  which  is  not  ascertained,  sliall,  so  far  as  the  cir- 
cumstances of  the  case  admit,  stop  her  engines,  and  then  navigate  with  cau- 
tion until  danger  of  collision  is  over.*' 

Article  25  is  as  follows : 

"Art.  25.  In  narrow  channels,  every  steam  vessel  shall,  when  it  is  safe  and 
practicable,  keep  to  that*side  of  the  fair-way  or  mid-channel  which  lies  on 
the  starboard  side  of  such  vessel."    Ck>mp.  St  1916,  §  7889. 

The  General  Prudential  Rule  (article  27)  is  as  follows : 
"Art.  27.  In  obeying  and  construing  these  rules  due  regard  shall  be  had 
to  all  dangers  of  navigation  and  collision,  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger."     Comp.  St  1916,  §  7901. 

On  examination  of  the  whole  testimony  from  those  aboard  the 
Pemaquid,  I  can  have  no  doubt  that  the  steamer  was  proceeding  in  vio- 
lation of  the  statute  governing  the  speed  of  vessels  in  a  fog.  Her  im- 
moderate speed  is  shown,  also,  by  the  nature  of  the  blow  which  she 
inflicted ;  for  although  the  Pemaquid  had  much  less  weight  than  the 
Morse,  her  speed  was  such  that,  when  she  struck  the  Morse,  she  cut  in- 
to her  a  distance  of  27  feet    The  force  of  this  blow  can  be  accounted 
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for  only  by  the  fact  that  she  must  have  been  moving  at  a  rapid  rate 
through  the  water  at  the  time  of  the  collision. 

It  is  clear  from  the  testimony  of  the  officers  of  the  Pemaquid  that, 
after  slowing  down  at  Allen's  Bar,  and  hearing  the  whistle  of  the 
Morse,  the  steamer  continued  at  full  speed  on  her  course  for  Field 
Ledge  Buoy,  and  that  she  kept  well  over  on  the  port  side  of  the  chan- 
nel, when,  as  her  captain  admits,  he  knew  the  Morse  would  keep  over 
on  her  starboard  side  of  the  channel,  and  would  be  at  Field  Ledge 
Buoy  at  about  the  time  the  Pemaquid  would  arrive  there.  No  neces- 
sity is  shown  for  keeping  on  the  port  side  of  the  channel ;  for  the  tes- 
timony is  convincing  that  at  Field  Ledge  Buoy  the  channel  is  two  or 
three  hundred  feet  wide,  and  there  was  nothing  to  prevent  the  steamer 
from  seeing  the  buoy  at  a  sufficient  distance  across  the  channel  to  avoid 
all  danger  of  collision  with  the  Morse. 

[2]  We  must  apply  the  test  of  the  courts  that  m9derate  speed  im- 
plies the  ability  of  a  vessel  to  stop  her  headway  in  the  presence  of  dan- 
ger; that  vessels  in  a  fog  are  bound  to  reduce  their  speed  to  such  a 
rate  as  will  enable  them  to  stop  in  time  to  avoid  a  collision  after  the 
approaching  vessel  comes  in  sight,  providing  such  approaching  vessel 
is  herself  going  at  the  moderate  speed  required  by  law.  The  Chata- 
houchee,  173  U.  S.  540,  548,  19  Sup.  Ct.  491,  43  L.  Ed.  801 ;  The  Um- 
bria,  166  U.  S.  404,  17  Sup.  Ct.  610,  41  L.  Ed.  1053;  The  Sagamore, 
247  Fed.  743,  746,  750,  159  C.  C.  A.  601 ;  The  Lepanto,  21  Fed.  651, 
659.  It  is  clear,  from  the  proofs,  that  the  Pemaquid  was  proceeding 
at  an  immoderate  speed  in  a  fog,  and  that  there  were  no  special  cir- 
cumstances making  it  necessary  for  her  to  depart  from  the  rule  relating 
to  speed ;  that  she  was  navigating  on  the  port,  instead  of  on  the  star- 
board, side  of  the  channel ;  that  when  she  heard  the  whistle,  and  knew 
that  the  Morse  was  approaching,  she  did  not  reverse  until  the  vessels 
were  practically  in  collision.  She  was  being  navigated,  then,  in  direct 
violation  of  at  least  three  requirements  of  law. 

I  cannot  exonerate  her  from  fault,  also,  in  respect  to  her  lookout 
She  was  navigating  at  a  place  and  under  conditions  where  an  experi- 
enced lookout  was  required.  The  lookout  is  the  "eyes  and  ears"  of 
the  ship.  At  the  entrance  of  Deer  Island  Thoroughfare  a  ship  would 
not  have  too  many  eyes  and  ears  if  she  had  a  competent  lookout  sta- 
tioned well  forward  on  each  of  her  bows.  E^on,  the  only  man  for- 
ward, was  a  mam  with  less  than  two  hours  experience  as  a  lookout.  He 
did  not  promptly  notify  the  navigating  officer  of  the  bearing  of  the 
Morse  when  she  broke  out  of  the  fog.  There  is  no  fixed  rule  as  to 
what  constitutes  an  efficient  lookout;  but,  under  all  the  conditions,  I 
cannot  find  that  the  Pemaquid  complied  with  the  law  in  this  respect. 

Upon  the  proofs,  then,  the  Pemaquid  was  acting  in  flagrant  disre- 
gard of  the  safety  of  the  approaching  steamer;  she  was  guilty  of  obvi- 
ous and  inexcusable  faults. 

The  J.  T.  Morse  is  a  side-wheel  passenger  steamer,  of  the  burden 
of  780  gross  tons,  199  feet  long,  31  feet  beam,  and  12.1  feet  in  depth, 
capable  of  a  speed  of  from  12  to  14  knots.  She  was  running  on  her 
route  between  Rockland  and  Bar  Harbor.  On  the  morning  of  Septem- 
ber 8,  1915,  she  sailed  from  Rockland  for  Bar  Harbor  on  her  r^fular 
passage,  intending  to  touch  at  various  intermediate  points*    She  con- 
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tinued  on  her  voyage  until  about  8  o'clpck,  when  she  entered  the  west- 
em  entrance  of  Deer  Island  Thoroughfare  at  Mark  Island.  Just  be- 
fore this  her  engine  was  slowed  while  passing  the  steamer  Vinalhaven. 
With  this  exception  she  was  making  her  regular  full  speed.  At  this 
point  she  heard  the  Pemaquid's  whistle  and  recognized  it,  and  knew 
that  the  approaching  steamer  was  bound  out  through  the  western  en- 
trance of  the  Thoroughfare,  that  being  the  only  passage  for  vessels 
bound  west.  She  was  expecting  to  meet  the  Pemaquid  there.  The  fog 
was  thick ;  the  wind  a  light  breeze  from  the  south ;  the  tid^  about 
one-half  flood ;  Field  Ledge  Buoy  was  five-eighths  of  a  mile  ahead,  a 
distance  usually  run  by  the  Mbrse  in  2%  minutes.  The  officers  of  the 
Morse  estimated  that  the  whistle  of  the  Pemaquid  indicated  her  posi- 
tion in  Deer  Island  Thoroughfare  "this  side"  of  Stonington  Landing. 
They  put  their  steamer  upon  her  course,  E.  by  N.  y^  N.,  to  Field  Ledgo 
Buoy.  No  fault  is  found  with  her  seamanship  up  to  the  buoy.  She  ap- 
pears to  have  had  two  lookouts  on  her  bow ;  she  had  a  master  of  ex- 
perience; a  competent  pilot;  a  competent  quartermaster  at  her  wheel. 
Her  officers  testify  that  she  continued  to  run,  at  the  same  full  speed  at 
which  she  had  come  across  from  North  Haven  to  Mark  Island,  for 
about  two  minutes,  when  her  engines  were  slowed,  stopped,  and  re- 
versed at  full  speed;  that,  while  she  was  backing.  Field  Ledge  Buoy 
came  in  sight,  slowly,  on  the  starboard'bow ;  that  when  the  buoy  was 
about  abreast  of  the  Morse,  and  the  steamer  was  moving  astern,  the 
shadow  of  the  steamer  Pemaquid  was  seen  in  the  fog,  about  half  a 
point  on  the  port  bow,  and  about  400  feet  away,  and  was  reported  by 
the  port  bow  lookout ;  that,  when  the  Pemaquid  came  in  sight,  the  wheel 
of  the  Morse  was  put  hard  aport ;  that  the  Pemaquid  at  this  time  ap- 
peared to  be  swinging  toward  the  Mjorse  on  the  starboard  wheel,  and  so 
continued  tmtil  she  struck  the  Morse  at  the  port  gangway,  and  cut  into 
her  two  and  one-half  feet  below  the  water  line.  Those  in  control  of 
the  Morse  insist  that,  at  the  time  she  was  struck,  she  was  actually  mov- 
ing astern,  and  that  therefore  her  speed  could  not  have  been  a  fault 
contributing  to  the  collision.  Much  depends  upon  the  determination  of 
this  question  of  fact. 

Capt.  Addison  W.  Shute,  the  master  of  the  Morse,  died  suddenly  in 
November,  1917,  before  his  deposition  could  be  taken.  He  testified, 
however,  before  the  local  inspectors  soon  after  the  collision : 

That  about  two  minutes  after  iie  first  heard  the  whistle  of  the  Pemaquid, 
then  about  three  and  one-half  miles  away;  he  slowed  the  Morse  and  put 
her  in  the  back  gear;  his  reason  for  doing  this  was,  "I  said  I  am  going 
to  stop  and  back  her;  I  don't  know  which  way  we  are  going  to  take  her 
when  we  find  him  coming;"  that  the  course  of  the  Pemaquid  was  "changed 
l)efore  we  got  to  going  astern.  We  got  to  the  buoy,  and  swung  from  B.  by 
N.  T/g  N.  to  B.  by  N,  at  the  buoy,  and  we  was  going  astern,  and  the  buoy 
come  right  abreast  of  the  pilot  house.  When  we  sighted  the  Pemaquid,  she 
(the  Morse)  was  still  heading  E.  by  N.  The  Morse  had  gone  astern  from  the 
time  she  lost  her  headway  until  the  coUision  close  on  to  400  feet"  That  his 
object  in  going  astern  was  "because  I  didn't  know  how  we  might  noeet  this 
fellow,  and  when  going  astern  we  could  keep  out  of  his  way.  If  we  could. 
The  Morse  did  not  swing  at  all.  She  backed  straight  astern."  All  signals 
to  the  engine  room  were  promptly  answered.  While  the  Morse  was  backing, 
the  whistle  of  the  Pemaquid  was  sounded  **a  little  on  the  port  bow'*;  and 
when  he  first  saw  her  she  was  a  "good  half  point"  on  the  port  bow  of  the 
Morse,  and  appeared  to  be  heading  "right  straight  out  by,  and  would  have 
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gone  all  right  if  she  had  kept  on."  That  he  blew  three  short  blasts  oi  the 
whistle  of  the  Morse,  indicating  "going  astern  full  speed  by  the  engines." 
"At  the  time  of  the  collision  the  Morse  not  only  lost  her  headway,  but  was 
going  astern  about  two  miles  an  hour." 

Harry  D.  Shute,  the  pilot  of  the  Morse,  testifies : 

That  the  course  of  the  Morse  was  changed,  when  abreast  of  Mark  Island, 
from  E.  by  S.  to  B.  by  N.  ''/$  N.  to  run  to  Field  Ledge  Buoy,  five-eighths 
of  a  mile  away;  the  usual  running  time  of  the  Morse  from  Mark  Island 
to  Field  Ledge  Buoy,  in  fair  weather,  is  two  and  one-half  minutes;  that  tne 
Morse  continued  on  that  course  for  two  minutes,  and  then  slowed  down  un- 
der "one  bell  to  slow  and  one  to  stop,  and  two  to  reverse  full  speed  astern" ; 
that  these  bells  were  rung  half  a  minute  before  he  saw  Field  Ledge  Buoy: 
that  the  reason  for  ringing  them  was  "to  have  the  boat  under  control  at 
that  time.  *  •  •  We  knew  the  Pemaquid  was  coming,  and  I  imagine 
that  was  why  he  (Captain  Shute)  put  the  bells  in,  to  have  his  boat  under  con- 
trol at  that  point  in  the  channel^;  ♦  •  •  to  be  ready  to  stop  so  as  to 
give  the  Pemaquid  a  safe  chance  to  go  by."  The  bell  signals  to  the  engine 
room  were  obeyed  and  executed  promptly.  He  knows  this  by  hearing  the 
bells  over  the  return  tubes  from  the  engine  room,  and  he  could  tell  from  the 
vibration  of  the  boat,  and  also  by  Field  Ledge  Buoy.  Just  after  the  two 
bells  for  full  speed  astern  were  given,  he  saw  Field  Ledge  Buoy  about  two 
points  off  the  starboard  bow,  and  seventy-five  to  eighty  feet  away;  the 
Morse  ranged  ahead  until  the  buoy  was  about  abreast  of  the  pilot  house,  and 
then  she  went  back;  they  got  sternway  on  the  Morse;  "just  as  we  were 
backing,  I  saw  the  Pemaquid  half  a  point  on  the  port  bow,  three  or  four 
hundred  feet  away."  * 

Warren,  the  port  lookout  of  the  Morse,  testifies: 

That  he  reported  the  Pemaquid;  Field  Ledge  Buoy  was  then  bearing  just 
abreast  of  Hie  pilot  house,  sixty  or  seventy  feet  away;  Capt  Addison  W. 
Shute  blew  the  passing  signal  of  one  blast  of  the  Morse's  whistle,  as  soon  as 
he  saw  the  Pemaquid,  signifying  that  the  Morse  would  leave  the  Pemaquid 
on  the  port  side  of  the  Morse;  and  the  Pemaquid  assented  by  blowing  one 
blast  of  her  whistle.  The  Morse  also  blew  several  blasts  to  Indicate  thai 
she  (the  Morse)  was  going  full  speed  astern.  The  course  of  the  Morse  had 
beon  changed  at,  or  just  before,  leaving  Bleld  Ledge  Buoy  from  B.  by  N.  t/, 
N.  to  E.  by  N.  to  run  in  over  Allen's  Bar ;  but,  when  the  Pemaquid  was  final- 
ly seen,  the  wheel  of  the  Morse  was  put  hard  aport.  He  thinks  that  neither 
the  port  nor  hard  aport  wheel  had  any  effect  on  the  Morse  at  that  time,  but 
the  Pemaquid  "appeared  to  be  swinging  toward  us,"  on  a  starboard  wheel, 
and  so  continued  until  she  struck  the  Morse  at  the  port  gangway  and  cut  into 
her  to  two  and  one-half  feet  below  the  water  line.  The  Morse  herself  was 
actually  moving  astern  at  the  time  the  Pemaquid  struck  her. 

Addison  L.  Shute,  the  son  of  Capt.  Addison  W.  Shute,  testifies : 
That  he  was  the  quartermaster  of  the  Morse,  and  in  her  pilot  house  with 
his  father  and  the  pilot.  Before  the  Morse  reached  Field  Ledge  Buoy,  sig- 
nals were  rung  by  Capt.  Shute  to  the  engine  room ;  one,  then  a  second,  then 
another  bell  with  a  second,  and  two  bells  repeated,  making  a  total  of  four 
bells,  which  meant  to  back ;  "I  heard  the  response  to  the  bells  in  the  return 
tube  back  of  me  on  the  partition ;"  that  these  orders  were  promptly  execut- 
ed; the  engines  of  the  Morse  were  reversed;  he  knew  this  by  the  vibration 
of  the  boat,  and  the  white  backwater  rushing  by  the  bow  of  the  Morse ;  at 
the  time  when  the  Morse  was  ranging  by  Field  Ledge  Buoy,  the  engines  weie 
moving  astern;  he  was  steering,  which  required  pretty  close  attention  to 
the  wheel;  it  was  not  until  after  he  had  sighted  Field  Ledge  Buoy  that  he 
first  saw  anything  of  the  Pemaquid,  and  she  was  then  about  one-half  a  point 
on  the  port  bow  of  the  Morse,  and  about  four  hundred  feet  off.  At  this  time 
the  engines  of  the  Morse  were  moving  astern,  and  he  should  say  the  Morse 
had  stopped  and  was  ranging  back  at  the  time  **we  first  saw  the  Pemaquid 
come  in  sight''  Capt.  Shute  blew  a  passing  signal  to  the  Pemaquid,  and 
blew  three  whistles,  meaning  that  he  was  backing  full  speed  astern;    when 
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the  Pemaqnld  strnck  her,  the  Morse  was  heading  about  H  ^  N.,  and  "she 
was  moving  back;"  there  was  abundance  of  room  for  the  Pemaquld  to  pass 
without  collision  when  she  was  first  sighted,  If  she  had  been  properly  steer- 
ed, but  she  made  a  ''quick  turn  towards  us,"  and  the  collision  resulted. 

The  testimony  from  the  engine  room  is  to  the  effect  that  the  orders 
to  reverse  were  received  and  promptly  executed,  and  that  the  steamer 
was  going  full  speed  astern  at  the  time  of  the  collision.  It  is  not  neces- 
sary to  refer  in  detail  to  the  other  corroborating  evidence. 

On  the  other  hand,  the  captain  of  the  Pemaquid,  and  three  others 
who  were  aboard  the  Pemaquid,  testify  that  the  Morse  was  going  ahead 
at  the  time  of  the  collision.  Three  of  these  witnesses  did  not  so  tes- 
tify when  they  were  before  the  local  inspectors.  A  passenger  on  the 
Pemaquid,  who  thought  the  Morse  was  going  ahead^  bases  his  testi- 
mony upon  the  fact  that  he  saw  white  water  coming  up  on  the  Morse's 
bow  when  she  first  came  out  of  the  fog;  he  feels  sure  that  at  that 
time  the  Morse  was  coming  ahead  and  throwing  the  water  up ;  and 
there  is  some  other  testimony  to  this  effect.  This  sort  of  evidence  is 
not  of  great  value,  in  view  of  the  fact  that  the  Morse  was  a  side- wheel 
steamer,  and  that  the  waves,  rolled  up  in  front  of  her  paddle  wheelsj 
might  readily  be  taken  for  a  wave  upon  her  bow. 

The  learned  proctors  for  the  claimant  base  their  contention  that  the 
Morse  was  going  ahead  at  the  time  of  the  collision,  largelv  upon  state- 
ments, alleged  to  be  inconsistent,  made  by  the  pilot  and  other  witnesses 
on  behalf  of  the  Morse  in  cross-examination.  They  also  urge  that  the 
testimony  of  the  lookout  Eaton  is  important,  that  when  he  saw  the 
Morse  **she  seemed  to  be  moving  quite  quickly  towards  us."  I  am  not 
able  to  give  much  weight  to  the  testimony  of  the  lookout,  who  was  a 
man  entirely  without  experience,  and  whose  whole  statements  are 
vague  and  uncertain.  Great  stress  is  laid  by  the  claimant  upon  the  tes- 
timony of  the  pilot,  Robinson,  who  says  that,  in  his  opinion,  the  Morse 
must  have  been  going  ahead  at  the  time  the  vessels  came  in  collision. 
His  testimony  from  what  he  saw  is  not  convincing ;  his  theory  that  the 
Pemaquid  could  not  have  struck  the  Morse  at  the  angle  she  did,  if  the 
Morse  had  not  been  going  ahead,  is  not,  I  think,  sustained  by  the  tes- 
timony. The  substance  of  the  claimant's  contention  is  that  the  Pema- 
quid had  been  proceeding  under  one  bell  for  several  minutes  prior  to 
the  time  the  Morse  had  been  sighted,  at  which  time  her  engines  were 
reversed  at  full  speed ;  and  that,  while  this  was  not  in  strict  compli- 
ance with  the  pilot  rules,  it  nevertheless  was  not  so  contributory  a  fac- 
tor to  the  collision  as  the  movements  of  the  Morse;  that  the  Morse 
reached  the  narrow  channel  at  Field  Ledge  Buoy,  in  its  most  danger- 
ous part,. while  under  full  speed,  14  knots;  and  that  she  had  been 
slowed,  stopped,  and  reversed  practically  at  the  same  moment.  From 
a  careful  examination  of  the  testimony  on  this  point,  I  cannot  sustain 
the  position  of  the  claimant.  The  evidence,  taken  as  a  whole,  seems 
to  me  to  sustain  the  libelant's  contention  that  the  Morse  had  stopped 
before  she  saw  the  Pemaquid,  and  that  she  was  going  astern  at  the 
time  of  the  collision.  The  evidence  iipon  this  issue  is  gathered  from 
14  witnesses  who  were  aboard  the  steamer.  Their  testimony  is  con- 
vincing, and  is  not  materially  shaken,  in  my  opinion,  by  the  rigid  cross- 
examination  by  the  learned  proctors  for  the  claimant.    I  cannot  escape 
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the  conclusion  that  the  Morse  had  stopped  and  reversed  before  she  saw 
the  Pemaquid;  that  her  engines  were  then  running  full  speed  astern; 
that  her  hull  was  moving  astern ;  that  she  gave  to  the  Pemaquid  more 
than  her  share  of  the  distance  separating  the  vessels,  and  enlarged  the 
Pemaquid's  space  for  proceeding  down  the  channel;  and  that  there 
was  room  enough  in  the  channel  for  the  Pemaquid  to  pass,  if  she  had 
kept  upon  the  starboard  side  of  the  channel.  Some  of  the  witnesses 
in  behalf  of  the  Morse  testify  that,  when  the  approaching  vessel  was 
first  seen,  she  appeared  to  suddenly  swing  toward  the  Morse  instead  of 
away  from  the  Morse.  Whether  this  movement  is  accounted  for  by 
the  captain  of  the  Pemaquid,  in  his  confusion,  putting  the  wheel  the 
wrong  way,  or  the  Pemaquid  failed  to  answer  to  her  wheel,  when  re- 
versed, is  not  made  clear  and  it  is  not  necessary  to  decide.  It  is  made 
clear  by  the  proofs  that  those  in  control  of  the  Pemaquid  were  sedcing 
to  avoid  the  starboard  side  of  the  channel,  fearing  that  they  should 
lose  sight  of  the  buoy  at  Field  Ledge. 

[3]  Having  determined  from  the  evidence  that  the  Morse  had  stq[>- 
ped  and  reversed,  and  was  going  astern  at  the  time  of  the  collision, 
It  is  important  to  consider  at  this  point,  of  what,  if  any,  fault  the  Morse 
was  guilty  in  reference  to  speed.  She  maintained  her  full  speed  from 
North  Haven  to  Mark  Island.  She  could  not,  however,  have  contribut- 
ed to  the  collision  by  her  speed  before  she  reached  Mark  Island.  If, 
when  she  met  the  approaching^  vessel,  she  had  alreadv  stopped  her 
speed,  and  was  going  backward,  she  ought  not  to  be  held  in  fault  for 
whatever  her  previous  speed  may  have  been.  In  the  Ludvig  Holberg, 
157  U.  S.  60,  67,  15  Sup.  Ct.  477,  39  L.  Ed.  620,  in  speaking  for  the 
Supreme  Court,  Mr.  Justice  Brown  held  that  if  a  steamer  had  run  at 
high  speed  an  hour  before,  and  was  running  dead  slow  at  the  time 
when  she  first  heard  the  whistle  of  the  approaching  steamer,  fault 
could  not  be  imputed  to  her  for  her  previous  speed.  In  the  Lepanto, 
21  Fed.  651,  659,  Judge  Addison  Brown  held  that,  where  a  whistle 
is  distant,  and  no  danger  can  be  incurred  by  delay,  immediate  stopping 
is  not  necessary;  that  it  is  always  safe  to  stop  and  reverse;  and,  if  a 
steamer  does  not  stop  and  reverse  when  it  is  shown  by  events  that  col- 
lision might  have  been  avoided,  she  must  establish  dear  justification 
for  her  course.  New  York  and  Liverpool,  etc^^  Co.  v.  Rumball,  21 
How.  372,  384,  16  L.  Ed.  144;  The  Khedive,  etc.,  5  App.  Cas.  876, 
890,908. 

It  cannot  be  said  that  the  Morse  was  at  fault  because  if  she  had 
stopped,  or  had  reduced  her  speed  at  Mark  Island,  she  would  not  have 
reached  the  point  where  the  two  steamers  intersected.  In  The  Umbria, 
166  U.  S.  404,  422,  17  Sup.  Ct.  610,  41  L.  Ed.  1053,  Mr.  Justice  Brown 
points  out  the  fallacy  of  this  argument,  and  shows  it  is  equally  true 
that  if  a  vessel  had  been  going  at  greater  speed  she  would  have  passed 
the  point  of  intersection.  Clearly,  this  test  cannot  be  applied  on  the 
question  of  speed.  The  propriety  of  seamanship  cannot  be  judged  by 
the  chance  that  two  vessels  may  or  may  not  reach  a  point  of  intersec- 
tion at  the  same  time,  but  rather  by  the  question  whether  their  speed 
can  be  stopped  before  they  arrive  at  the  point  where  their  courses  in- 
tersect. In  the  case  before  me,  I  have  found  that  the  Morse  was  not 
only  stopped  before  arrival  at  the  point  of  intersection,  but  Aat  she 
was  actually  going  astern. 
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[4]  An  important  question  is  raised  in  reference  to  the  duty  of  the 
Morse  on  her  arrival  at  the  entrance  of  the  Thoroughfare  at  Mark 
Island.  She  there  heard  the  whistle  of  the  Pemaquid.  Her  officers 
decided  tibat  the  whistle  showed  the  approaching  steamer  to  be  in  the 
Thoroughfare,  about  at  a  point  not  far  distant  to  the  westward  of 
Stonington,  and,  on  this  supposition,  they  assumed  that  they  had  time 
to  readi  Field  Ledge  Buoy  before  the  Pemaquid  could  arrive  there.  It 
is  evident  that  at  this  point  the  Morse  was  in  the  position  of  a  "steam 
vessel  hearing,  apparently  forward  of  her  beam,  the  fog  signal  of  a 
vessel."  The  contention  of  the  libelant  is  that  the^  whistle  of  the  ves- 
sel, apparently  forward  of  her  beam,  was  the  whistle  of  a  vessel  the 
position  of  which  was  then  and  there  "ascertained"  by  those  on  board 
the  Morse,  and  that  therefore  the  steamer  was  justified  in  proceeding, 
as  she  did,  to  Field  Ledge  Buoy.  Article  16  is  predicated  upon  a  con- 
dition of  fog,  upon  a  condition  in  which  it  is  impossible  to  see  at  any 
considerable  distance.  The  rule  cannot  mean,  then,  that  it  is  necessary 
for  those  upon  a  steamer  to  see  an  approaching  steamer  in  order  to 
"ascertain**  her  position.  Such  ascertainment  must  be  by  other  means 
than  by  sight.  When  the  whistle  of  the  Pemaquid  was  first  heard,  the 
officers  of  the  Morse  recognized  the  whistle,  and  judged  that  it  was 
approximately  one  and  one-half  or  two  miles  distant,  in  Deer  Island 
Thoroughfare,  and  "this  side"  of  Stonington.  The  proofs  show  that 
the  officers  of  the  Morse  were  correct  in  their  conclusion  as  to  the 
Pemaquid's  location.  In  fixing  that  location,  they  appear  to  have  been 
governed  by  their  familiarity  with  the  locality,  their  knowledge  of  the 
approaching  steamer,  of  her  landing  places,  and  habits  of  navigation. 
Some  of  the  witnesses  have  assumed  that,  within  the  meaning  of  the 
rule,  the  bringing  of  an  approaching  vessel  in  sight  is  necessary  to  "as- 
certaining" her  position.  I  cannot  think  so.  Under  all  the  circum- 
stances shown  by  the  proofs,  and  under  a  fair  interpretation  of  the 
rule,  I  think  it  must  be  held  that  those  in  charge  of  the  Morse  had 
"ascertained"  the  position  of  the  Pemaquid*  Before  proceeding  jipon 
their  course,  they  estimated  her  situation  with  sufficient  accuracy  to 
conform  their  own  navigation  to  it.  They  knew,  too,  that  she  was  re- 
quired to  come  down  on  the  side  of  the  channel  opposite  to  that  vfhich 
llie  Morse  was  using ;  and  they  had  a  right  to  assume  that  she  would  do 
this.  What,  then,  was  the  duty  of  the  Morse?  She  had  60  or  70  pas- 
sengers aboard.  She  was  in  an  open  seaway,  near  Mark  Island,  in  a 
thick  fog.  The  island  could  not  be  seen  at  a  distance  of  more  than 
three  or  four  hundred  feet ;  the  steamer  had  nothing  by  which  to  fix 
her  own  location,  or  from  which  to  take  her  departure,  except  Mark 
Island.  To  remain  there  and  await  the  Pemaquid  might  mean  "im- 
mediate danger"  of  losing  her  reckoning  and  getting  upon  the  ledges ; 
her  officers  considered  it  was  the  part  of  prudence  to  proceed  to  Field 
Ledge  Buoy.  I  think  they  ought  not  to  be  held  at  fault  for  this  deci- 
sion. 

As  bearing  on  the  duty  of  the  Morse  when  she  arrived  at  Mark 
Island,  the  learned  proctors  for  the  claimant  bring  to  my  attention  the 
case  of  the  Selja  Lie  v.  San  Francisco  &  Portland  Steamship  Co.,  243 
U.  S.  291,  298,  37  Sup.  Ct.  270,  61  L.  Ed.  726.  The  coUision  between 
the  steamers  Selja  and  Beaver  occurred  on  the  high  seas  ne^  Point 
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Reyes,  on  the  California  Coast,  a  few  miles  off  the  entrance  to  San 
Francisco  Harbor.  The  facts  in  that  case,  as  found  by  the  court, 
were  substantially  these :  At  3  o'clock  the  Selja  was  proceeding  at 
half  speed  of  six  knots;  at  3:05  this  was  reduced  to  three  knots;  at 
3:10  she  stopped  her  engines;  at  3:14  she  was  still  making  headway; 
at  3:15  she  executed  full  speed  astern;  the  collision  occurred  at  3:16. 
Holding  that  the  duty  to  stop  her  engines  was  imperative  when  she 
heard  the  signal  from  the  other  steamer  forward  of  her  beam,  consid- 
ering the  well-known  difficulty  exactly  to  ascertain  the  position,  course, 
and  distance  of  a  vessel  in  a  fog,  cpeaking  for  the  court,  Mr.  Justice 
Clarke  says : 

"It  is  of  no  avail  for  this  master  to  say  that  at  the  instant  of  tiie  ae* 
cident  he  thinks  the  momentum  of  his  ship  had  been  overcome,  and  tiiat 
she  was  commencing  to  mpve  backward  in  response  to  the  'fuU  speed  astern' 
order,  which  had  been  given  during  the  instant  that  had  elapsed  between  tho 
appearance  of  the  Beaver  through  the  fog  and  the  coming  of  the  ships  to- 
gether, for  the  evil  had  been  done  and  the  collision  rendered  inevitable." 

In  the  case  of  the  Selja  the  vessels  were  in  the  open  sea;  there 
were  no  such  circumstances  and  conditions  as  those  which  were  pre- 
sented to  the  master  of  the  steamer  Morse,  in  maintaining  his  speed 
from  Mark  Island  to  Field  Ledge  Buoy.  The  master  of  the  Selja  was 
mistaken  as  to  the  course  and  distance  of  the  oncoming  vessel;  in 
the  open  sea  he  had  few  reliable  data  from  which  to  fix  her  location. 
On  the  other  hand,  the  master  of  the  Morse  had  an  intimate  and  daily 
knowledge  of  the  locality;  he  knew  the  landing  places  which  the 
Pemaquid  would  make;  he  decided  correctly  as  to  the  position  and 
distance  of  the  Pemaquid  from  the  moment  when  he  first  heard  her 
whistle.  In  the  case  of  the  Selja,  it  was  not  until  her  master  heard 
the  whistle  of  the  Beaver  three  times  that  he  recognized  it  as  the 
whistle  of  the  approaching  steamer,  and  that  he  began  to  take  definite 
observation  of  it.  But  the  officers  of  the  Morse  were  expecting  the 
Pemaquid;  they  recognized  the  whistle  as  her  whistle,  and  at  once 
made  their  navigation  conform  to  their  ascertainment  of  her  location. 
They  estimated  correctly  in  deciding  that  they  could  reach  a  place  of 
safety  for  the  Morse,  and  could  give  the  Pemaquid  an  opportunity  to 
pass  safely  if  she  were  prudently  navigated.  They  could  not  have 
reached  such  a  conclusion  in  the  open  sea  in  a  fog,  but  they  could  read- 
ily reach  it  in  Deer  Island  Thoroughfare.  It  is  important  to  note  in 
this  connection,  that  the  error  of  the  Pemaquid  when  she  left  Allen's 
Bar  did  not  arise  from  her  improper  ascertainment  of  the  Morse's 
position,  but  from  her  own  navigation,  after  she  had  located  the  Morse. 

I  think  the  case  of  the  Selja  is  not  in  point,  and  cannot  influence  the 
determination  of  this  case. 

Among  other  charges  of  fault,  it  is  alleged  that  the  Morse  changed 
her  course  in  such  a  way  that  she  blocked  the  channel ;  and  it  is  in 
evidence  that  the  local  inspectors  found  that,  at  the  time  of  the  colli- 
sion, the  Morse  was  backing  partly  across  the  channel  and  across  the 
course  of  the  other  steamer.  I  can  find  no  testimony,  now  before  the 
court,  which  warrants  such  a  conclusion.     • 

The  other  charges  of  fault  made  by  the  Pemaquid  against  the  Morse 
are  not  sustained  by  the  proofs. 
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The  court  finds  that  the  Morse  was  not  at  fault,  and  that  the  Pema- 
quid  was  solely  at  fault,  for  the  collision.  A  decree  may  be  presented 
accordingly.    The  libelant  recovers  costs. 

Fritz  H.  Jordan,  Esq.,  is  appointed  assessor.  Upon  the  coming  in 
of  his  report,  the  court  will  pass  upon  such  further  questions  as  may 
arise. 


UNITED  STATES  v.  DISCUER  et  al. 
(District  Court,  S.  D.  New  York.    January  22,  1919.) 

1.  Monopolies  ^=»24(2) — ^Dissolution  of  Combination — ^Modification  of  De- 

cree. 

Evidence  held  insufficient  to  warrant  modification  of  an  injunction 
decree  in  a  suit  to  dissolve  a  combination  of  manufacturers  as  illegal 
under  the  Sherman  Anti-Trust  Act  (Comp.  St.  §§  8820^8823,  8827-8830). 

2.  Monopolies   ^=:»24(2) — ^DissoLtrrioN — Injunction — Modification    of   De- 

CBEE. 

Where  a  decree  has  been  granted  by  consent,  in  effect  enjoining  the  de- 
fendants, who  were  engaged  In  the  combination,  from  granting  joint 
^  licenses  of  patents  covering  parts  of  uutomoblie  bumpers,  the  injunction 
wUl  not  be  modified  upon  affidavits  that  the  patents  are  not  comi)etltive, 
but  that  one  dominates  the  other,  in  the  absence  of  the  most  convincing 
proof. 

In  Equity.  Suit  by  the  United  States  against  Grant  F.  Discher  and 
others.  On  motion  by  certain  defendants  for  modification  of  decree. 
Denied. 

Francis  G.  Caffey,  U.  S.  Atty.,  of  New  York  City  (Henry  A.  Guiler, 
of  New  York  City,  Ryland  W.  Joyce,  of  Washington,  D.  C.,  and  Rush 
H.  Williamson,  Sp.  Assts.  U.  S.  Atty.,  of  New  York  City,  of  counsel), 
for  the  United  States. 

E.  H.  Bottum,  of  Milwaukee,  Wis.,  and  Phillip  W.  Haberman  and 
Edwin  P.  Grosvenor,  both  of  New  York  City,  for  defendants. 

AUGUSTUS  N.  HAND,  District  Judge.  The  defendants  Grant  F. 
Discher  and  Central  Brass  &  Fixture  Company  petition  for  an  amend- 
ment of  the  decree  which  will  allow  them,  together  with  the  Gemco 
Manufacturing  Company,  jointly  to  grant  licenses  to  manufacture  and 
sell  automobile  bumpers  embodying  patent  No.  974,212  issued  to  Tur- 
ner and  Crabill,  and  patent  No.  1,052,224,  issued  to  Discher.  The  roy- 
alties are  fixed  in  the  proposed  license  for  structures  embodying  either 
or  both  of  the  patents.  The  decree  granted  by  consent  in  a  suit  to  dis- 
solve an  association  to  which  these  defendants,  among  other  persons, 
belonged,  as  illegal  under  th«  Sherman  Anti-Trust  Act  (Act  July  2, 
1890,  c.  647,  26  Stat.  209  [Comp.  St.  §§  8820-8823,  8827-8830]),  enjoin- 
ed them  from  continuing  a  license  under  those  patents  and  provided  as 
follows : 

*'No  defendant  who  was  the  owner  of  a  patent  or  patents  Involved  In  this 
cause  prior  to  January  31,  1917,  so  long  as  he  acts  separately  and  Independent- 
ly Is  enjoined  by  this  decree  from  Issuing  to  one  or  more  of  the  defendants 

^=s9For  other  cases  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  A  Indexes 
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acting  separately  and  independently  of  each  oth^  any  lawful  licenae  under 
such  patent  or  patents." 

The  decree  provided  that  the  court  retain  jurisdiction  to  enable  the 
parties  to  apply  for  modification  of  it,  if  it  be  thereafter  shown  that  the 
provisions  have  become  inadequate  to  maintain  competition,  or  have 
become  unduly  oppressive  to  the  defendants. 

[1,2]  The  government  says  that  this  case  is  not  like  that  of  Bem^t 
V.  Harrow  Co.,  1-86  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058,  hut  like 
the  so-called  bathtub  case,  Standard  Sanitary  Mfg.  Co.  v.  United 
States>  226  U.  S.  47,  33  Sup.  Ct.  9,  57  L.  Ed.  107;  that  it  is  in  effect 
an  attempt  by  a  combination  of  manufacturers  either  to  fix  prices 
on  unpatented  articles  or  to  stifle  competition  between  manufactur- 
ers under  competitive  patents.  The  petitions,  on  the  other  hand,  con- 
tend that  the  patent  to  Discher  is  broad  enough  to  dominate  the 
Turner  and  Crabill  patent,  that  any  device  manufactured  under  the 
latter  will  infringe  the  former,  and  that  those  patents  are  therefore  not 
competitive. 

To  establish  this  proposition  they  refer  to  the  decision  of  Geiger, 
J.,  whereby  the  Discher  patent  was  held  valid  and  allowed  a  certain 
range  of  equivalents.  Not  only  does  the  decision  of  Judge  Geiger, 
by  reason  of  his  reputation,  have  great  prima  facie  weight,  but  it 
seems  convincing  with  such  information  as  to  the  record  before  him 
as  I  have  available.  It  is  by  no  means,  however,  a  decision  that  the 
Discher  patent  is  a  broad  patent.  Brackets  for  fenders,  both  for  au- 
tomobiles and  other  traction  mechanisms,  were  old  in  the  art,  and  the 
idea  of  a  fender  having  a  bearing  which  gave  a  direct  thrust  was  equal- 
ly old.  In  view  of  the  state  of  the  art,  this  patent  must,  I  think,  be 
limited  pretty  strictly  to  the  precise  structure  disclosed.  The  Turner 
and  Crabill  patent  was,  if  valid,  so  different  from  that  of  Discher  that 
I  am  most  doubtful  whether  it  infringes.  Certainly  Judge  Geiger 
never  so  held.  It  shows  a  different  kind  of  bracket  from  the  two 
side  plates  which  Discher  uses.  Brackets  and  bearings  which  would 
create  a  direct  thrust  were  too  old  in  the  art  to  give  Discher  valid 
claims  for  a  broad  invention. 

At  all  events  such  a  matter  as  this  should  hardly  be  determined 
in  a  case  where  the  petitioners,  instead  of  being  antagonists  interested 
in  holding  either  patent  invalid,  are  consenting  to  have  the  patents 
both  regarded  as  valid  and  noncompetitive.  I  could  at  best  reach  a 
superficial  conclusion  without  the  aid  of  testimony  as  to  the  practi- 
cability of  either  the  Discher  or  Turner  and  Crabill  devices,  or  the 
commercial  success  of  such  mechanisms  as  substantially  followed  their 
drawings.  To  modify  the  decree  to  which  the  defendants  consented 
with  their  eyes  open,  I  should  have  convincing  proof  that  it  is  iunjust 
and  burdensome.  While  a  different  conclusion  might  perhaps  be 
reached  if  the  Turner  and  Crabill  patent  were  held  valid  and  to  in- 
fringe the  Discher  patent  after  litigation  against  infringers  conducted 
in  good  faith,  where  full  testimony  was  before  the  court,  1  have  been 
unable,  after  careful  perusal  of  the  matters  submitted  to  me,  to  regard 
the  present  proof  as  justifying  relief. 

The  application  is  denied. 
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THB  AKI  MAEU.  • 
NIPPON  TUSRN  KAI8HA  ▼.  LUMBEItMI-IN'S  NAT.  BANK  OF  PORTLAND, 
(arcuit  Oourt  of  Appeals,  Ninth  Circuit    February  10,  1919.) 
No.  3121. 

1.  Bhippino  <^132(6>— Davaob  to  Cabgo — ^Liabilitt  of  ViasEir— Impbopee 

Stowagb.  • 

Evldenoe  held  not  to  sustain  the  burden  of  proof  resting:  upon  a  steam- 
ship to  show  that  the  bad  condition  of  a  shipment  of  eggs  from  Shang- 
hai to  Seattle,  when  delivered,  existed  before  shipment,  but  to  show  that 
it  resulted  from  improper  stowage  for  such  cargo. 

2.  Shipping  ^s»132(3) — Suit  fob  Damage  to  Cabgo— Bubdbn  of  Pboof. 

A  bill  of  lading  issued  by  a  ship  for  goods  ''apparently  in  good  order 
and  condition"  is  prima  facie  evidence  that  they  were  in  such  good  con- 
dition as  to  anything  visible  or  discoverable  by  In&ppection,  and  the  ship 
has  the  burden  of  overcoming  such  evidence. 
8.  Shipping  ^=5>132(1) — Suit  fob  Dahagb  to  Cabgo— Measxtbx  of  Damages. 

Whero  libelant  has  proceeded  on  the  theory  that  damages  for  injury  to 
cargo  are  to  be  computed  on  its  market  value  at  place  and  time  of  ship- 
ment, as  provided  in  the  bill  of  lading,  the  court  is  justified  in  awarding 
damages  on  that  basis*  although  under  the  facts  libelant  may  have 
been  entitled  to  a  larger  award. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  Division  of  the  Western  District  of  Washington;  Jeremiah  Neter- 
er.  Judge. 

Suit  in  admiralty  by  Lumbermen's  National  Bank  of  Portland 
against  Steamship  Aki  Maru,  Nippon  Yusen  Kaisha,  claimant.  Decree 
for  libelant,  and  claimant  appeals.    Affirmed. 

Oliver  C.  McGilvra  and  F.  G.  Dorety,  both  of  Seattle,  Wash.,  for 
appellant. 

Piatt  &  Piatt  and  Hugh  Montgomery,  all  of  Portland,  Or.,  and 
Corwin  S.  Shank  and  H.  C.  Belt,  both  of  Seattle,  Wash.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  The  Lumbermen's  National  Bank,  appellee, 
filed  a  libel  against  the  steamship  Aki  Maru,  respondent,  and  set  forth 
that  in  November,  1914,  a  shipment  of  1,500  cases  of  eggs  was  de- 
livered t6  the  ship  in  good  order  at  Shanghai,  China,  but  was  in  bad 
order  at  the  time  of  discharge,  December,  1914,  at  Seattle,  Wash.,  and 
was  receipted  for  by  the  appellee  as  being  in  bad  order ;  that  the  ship- 
ment was  damaged  because  improperly  stowed  in  the  lower  after  hold 
of  No.  5  hatch  in  the  warmest  place  on  the  steamship,  which  place  by 
reason  of  temperature  and  lack  of  ventilation  and  excessive  vibration 
was  an  improper  place  to  stow  eggs.  v 

[1]  The  appellant,  owner  of  the  steamship,  denied  improper  stow- 
age, and  alleged  that  any  damage  sustained  was  due  to  the  inherent 
defect  and  bad  condition  of  the  cargo  of  eggs  at  the  time  of  shipment, 
or  to  the  extremely  rough  weather,  or  other  causes  within  the  excep- 
tions of  the  bill  of  lading. 

^B»For  oUier  cases  sm  same  topic  A  KET-KUMBBR  In  all  Ke7-Nvmb«rad  Dlgaiti  A  Indezea 
255  F.— 46  •Reheartng  denied  May  12,  1919. 
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Section  3  of  the  act  of  Congress  called  the  Harter  Act,  approved 
February  13,  1893  (27  Stat.  445,  c.  105  [U.  S.  Comp.  StaL  1901,  p. 
2946;  Comp.  St.  §  8031]),  is  as  follows: 

"Sec.  3.  That  if  the  owner  of  any  vessel  transporting  merrtmndlse  or  prop- 
erty to  or  from  any  port  in  the  United  States  of  America  shall  exercise  due 
diligence  to  make  the  said  vessel  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  neither  the  vessel,  her  owner  or  ownos, 
agent,  or  charterers  shall  become  or  be  held  req;>on8ible  for  damage  or  loss 
resulting  from  faults  or  errors  in  navigation  er  in  the  management  of  said 
vessel,  nor  shall  the  vessel,  her  owner  or  owners,  charterers,  agent,  or  master 
be  held  liable  for  losses  arising  from  dangers  of  the  sea  or  other  navigable 
waters,  acts  of  God,  or  public  enemies,  or  the  inherent  defect,  quality,  or  vice 
of  the  thing  carried,  or  from  insufficiency  of  package,  or  seizure  under  legal 
process,  or  for  loss  resulting  from  any  act  or  omission  of  the  shipper  or  owner 
of  the  goods,  his  agent  or  representative,  or  from  saving  or  attempting  to 
save  life  or  property  at  sea,  or  from  any  deviation  in  rendering  such  swnrice." 

The  District  Court  held  that  the  e^gs  involved  were  fresh  and  in 
good  condition  at  the  time  of  their  delivery  to  the  steamship  at  Shang- 
hai, China;  that  upon  arrival  at  Seattle  575  out  of  a  total  of  1,510 
cases  were  in  marketable  condition  and  'were  permitted  entry,  while 
925  cases  were  condemned;  that  the  steamship  company  had  failed 
to  show  that  the  eggs  were  not  in  good  condition  at  the  time  of  their 
delivery  to  the  steamship,  and  failed  to  establish  the  existence  of  any 
other  cause  whereby  the  steamship  company  would  be  relieved  from 
liability  for  the  damaged  condition  of  the  eggs  at  the  time  of  their 
arrival.  A  decree  was  entered  against  appellant  for  $5,496.18,  and  the 
steamship  company  appealed. 

Counsel  for  appellant  confine  their  discussion  of  the  evidence  prin- 
cipally to  the  contention  that  the  District  Court  erred  in  holding  that 
the  lower  hold  No.  5  hatch  of  the  ship  was  not  a  proper  or  a  suitable 
place  for  stowage  of  the  cargo,  and  that  the  eggs  were  fresh  and  in 
good  condition  when  delivered.  Taking  up  the  latter  question  first, 
the  testimony  introduced  by  the  libelant  was  in  substance  that  prior 
to  the  shipment  of  the  eggs  at  Shanghai  they  were  candled  one  by  one 
before  placed  in  the  cases,  and  that  every  tgg  not  strictly  fresh  was 
rejected;  that  the  eggs  were  brought  from  the  country  collecting  dis- 
tricts to  Shanghai  and  sent  to  the  candling  warehouse,  where  experi- 
enced men  judged  of  their  freshness  as  soon  as  the  eggs  were  receiv- 
ed ;  that  if  a  lot  did  not  seem  to  be  very  fresh  it  was  rejected  before 
the  candling  test ;  that  the  eggs  were  received  three  or  four  days  be- 
fore the  departure  of  the  ship,  and  candled  night  and  day  in  order  to 
be  shipped ;  that  prior  to  shipment  they  were  kept  in  a  high-roofed 
cool  building ;  that  they  were  packed  in  tiie  usual  manner  in  egg  fillers, 
each  egg  being  put  in  a  small  compartment;  that  the  instructions  to 
the  steamship  company  were  to  store  the  eggs  in  a  cool  place  in  the 
fore  part  of  the  ship;  that  the  candling  was  done  with  an  electric 
light,  with  a  sheet  of  green  covering  the  light  and  a  hole  in  each  sheet 
about  the  size  of  an  egg ;  that  these  eggs  belonged  to  the  best  class  of 
eggs  graded  in  Shanghai.  Persons  of  special  experience  in  dealing  with 
eggs  explained  the  process  of  candling  and  said  that  it  enabled  one  to 
determine  accurately  the  approximate  age  and  condition  of  the  con- 
tents of  the  egg. 
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For  the  respondents  several  egg  merchants  in  China  testified  that 
from  long  experience  in  the  business  of  shipping  Chinese  eggs  they 
believed  October  and  November  were  bad  times  to  export  them  to 
America,  because  the  heat  in  those  months  affected  the  eggs,  which 
were  generally  carried  over  rough  roads  to  Shanghai  from  the  neigh- 
boring country  by  means  of  primitively  made  carts  and  baskets  on  the 
backs  of  coolies,  and  that  some  of  these  eggs  came  from  200  miles 
away,  and  others  from  about  33  miles  from  Shanghai.  Much  of  the 
evidence  of  such  persons,  however,  was  of  a  general  nature,  not  based 
upon  direct  knowledge  as  to  where  the  eggs  involved  in  the  shipment 
came  from.  But  in  a  deposition  taken  at  appellant's  instance  by  per- 
mission given  since  the  case  has  been  in  this  court,  the  Chinese  mer- 
chant in  Shanghai  who  sold  1,300  cases  of  the  eggs  to  the  shipper  tes- 
tified that  they  were  brought  from  Woo  Foo  and  other  points  about 
two  days  by  steamer  from  Shanghai ;  that  he  knew  nothing  of  the  oth- 
er 200  cases,  but  that  the  eggs  he  sold  were  good. 

[2]  The  bill  of  lading  contained  a  provision  to  the  effect  that  the 
eggs  were  shipped  in  "apparent  good  order  and  condition,  ♦  *  ♦ 
to  be  carried  upon  said  steamer  to  the  port  of  Seattle,  *  *  * 
and  there  in  like  apparent  good  order  and  condition  to  be  delivered  un- 
to order  or  his  or  their  assigns."  The  principles  which  govern  are  well 
established.  In  Nelson  v.  Woodruff,  66  U.  S.  (1  Black)  156,  17  L.  Ed. 
97,  it  was  held  that  the  signing  of  a  bill  of  lading  acknowledging  to 
have  received  the  goods  in  question  in  good  order  and  well  condition- 
ed is  prima  facie  evidence  that  as  to  all  circumstances  which  were 
open  to  inspection  and  visible  the  goods'  were  in  good  order ;  but  it 
does  not  preclude  the  carrier  from  showing,  in  case  of  loss  or  damage, 
that  the  loss  proceeded  from  some  cause  which  existed,  but  was  not  ap- 
parent, when  he  received  the  goods,  and  which,  if  shown  satisfactorily, 
will  discharge  the  carrier  from  liability.  **But,"  said  the  court,  "in 
case  of  such  loss  or  damage  the  presumption  of  law  is  that  it  was  oc- 
casioned by  the  act  or  default  of  the  carrier,  and  of  course  the  burden 
of  proof  is  upon  him  to  show  that  it  arose  from  a  cause  existing  be- 
fore his  receipt  of  the  goods  for  carriage,  and  for  which  he  is  not  re- 
sponsible." Argo  Steamship  Co.  v.  Seago  et  al.,  101  Fed.  999,  42  C 
C.  A.  128;  The  Medea,  179  Fed.  781,  103  C.  C.  A.  273.  The  provi- 
sions of  the  Harter  Act  would  not  relieve  the  carrier  from  liability  for 
damage  to  the  eggs  carried  by  improper  stowage.  Our  judgment, 
therefore,  is  that,  when  all  the  evidence  is  considered  and  tried  under 
the  rule  of  law  as  stated,  it  must  be  held  that  appellant  has  not  shown 
that  the  eggs  were  in  bad  condition  before  received  for  carriage. 

The  carrier  having  accepted  the  eggs,  and  it  being  plain  that  eggs 
iare  a  kind  of  freight  which  requires  special  care  in  stowage,  we  in- 
quire whether  the  lower  hold  No.  5  hatch  was  a  proper  place  to  stow 
the  eggs.  It  appears  that  the  ship  is  460  feet  long;  that  No.  5  hold  is 
the  aftermost  one  in  the  ship ;  that  the  eggs  were  all  stowed  between 
the  floor  or  bottom  of  the  ship,  and  in  the  forward  part  of  the  hold ; 
that  No.  4  hold  is  forward  of  No.  5,  and  between  the  engines  and  No. 
5 ;  that  No.  5  hold  is  72  feet  long  and  49  feet  wide ;  that  the  driving 
^haft  goes  right  through  the  No.  4  and  No.  S  in  the  shaft  alley,  and 
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that  there  is  more  or  less  vibration  made  by  the  propdler;  that  No. 
4  hold  is  40  feet  from  the  forward  to  the  after  bulkhead ;  that  the  ver- 
tical distance  from  the  top  of  the  after  ventilator  to  the  lower  hold, 
where  the  eggs  were  stored,  was  about  30  feet. 

A  witness  named  Henningson,  who  had  been  in  the  business  of  han- 
dling eggs  for  many  years,  testified  that  he  had  examined  the  eggs  con- 
tained in  the  1,500  cases  in  controversy,  and  also  examined  otiber  cas- 
es not  here  involved,  but  which  were  stowed  in  the  same  hold  with  the 
1,500  cases,  and  that  many  of  the  cases  in  lots  other  than  that  in  con- 
troversy were  rotted.  We  quote  part  of  the  examination  of  this  wit- 
ness: 

"Q.  Did  you  detennine^  or  have  yoo  any  means  of  determining;  the  ccmiMTa' 
tive  temperature  of  the  eggs  In  the  1,500  cases  involved  in  this  oontroversy  at 
the  time  of  your  first  examination  of  those  eggs  to  which  you  testified  yes- 
terday? A.  In  handling  eggs  we^  of  course,  open  and  examine  inmiediately, 
or  as  soon  as  we  can,  every  one  of  these  shipments.  I  have  met  all  of  these 
shippers  personally.  Hie  eggs  on  arrival  on  the  Aki  Mam  were  warm  to 
the  touch  when  I  readied  the  dock  and  examined  them.  I  ooold  fed  the 
heat  in  my  hand. 

'*Q.  What  was  the  atmospheric  condition  at  the  dock  as  to  temperature  at 
that  time?    A.  Here  in  Seattle? 

"Q.  Yes.    A.  I  should  say  it  was  s<Mnewhere  around  4(^«* 

Another  witness  of  experience  testified  that  he  examined  the  eggs 
before  they  were  discharged  from  the  ship,  and  that  upon  leaning  over 
the  hatch  he  found  heat  coming  out  of  the  hold  and  a  foul  smell ;  that 
if  the  eggs  had  been  bad  at  die  time  of  the  original  shipment  there 
would  have  been  a  foul  odor,  and  such  condition  would  have  been 
easily  observed,  and  that  upon  the  asstunption  that  the  ^gs  were 
strictly  fresh  when  shipped,  and  had  been  candled  before  s^pment, 
the  condition  in  which  they  were  in  when  they  arrived  at  Seattle  was 
due  to  excessive  temperature,  lack  of  ventilation,  and  too  much  vi- 
bration; that  the  vibration,  with  slight  temperature,  would  be  very 
injurious.  It  also  appeared,  from  the  evidence  of  men  who  had  fre- 
quently shipped  eggs  from  Shanghai  to  Pacific  Coast  ports,  that  such 
shipments  had  been  received  in  good  condition  in  every  instance,  ex- 
cept one,  where  the  eggs  had  been  stowed  in  the  forward  part  of  the 
carrying  ships,  and  that  it  was  customary  to  stow  eggs  in  the  forward 
hatches,  above  the  water  line  and  away  f  nmi  the  txnlers. 

We  do  not  think  it  necessary  to  state  more  of  the  evidence.  We  have 
examined  it  with  care,  and  conclude  that  the  learned  judge  of  the  Dis- 
trict Court  correctly  held  that  the  disturbance  or  vibration  due  to  the 
stowage  of  the  eggs  in  No.  5  hold,  through  which  the  propellor  shaft 
passes,  together  with  the  heat  in  the  hold  and  lack  of  better  ventila- 
tion, caused  the  damage  to  the  eggs,  and  that,  ^he  eggs  having  been  de- 
livered to  the  carrier  in  good  condition,  the  carrier  failed  to  show  that 
it  was  free  from  negligence  in  stowage. 

[3]  The  appellee  asked  this  court  to  award  a  larger  sum  in  dam- 
ages than  was  fixed  by  the  District  Court.  The  amount  awsutied  by 
the  decree,  $5,496.18,  appears  to  have  been  made  up  in  this  way: 
Market  value  of  1,500  cases  of  eggs  at  $4  per  case,  $6,000;  net  amount 
received  for  the  sale  of  575  cases  salvaged^  after  deducting  e:iq>enses  of 
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rehandling  and  recandling,  $1,552.87.  When  this  last  amount  is  de- 
ducted from  the  $6,000,  it  leaves  a  balance  of  $4,447.13,  upon  which 
amount  the  District  Court  allowed  interest  from  November  7,  1914, 
the  date  of  shipment,  and  costs.  The  point  made  by  the  appellee  is 
that  the  market  value  of  the  cargo  ought  to  have  been  computed  on  the 
basis  oiE  such  value  at  the  place  of  destination,  and  not  at  the  point  of 
shipment  The  testimony  of  qualified  witnesses  was  that  the  value  of 
the  eggps  in  Shanghai  at  the  time  of  shipment  was  $4.  The  libelant 
offered  to  prove  that  the  market  value  of  the  eggs  at  Seattle  was  $6 
per  case.  Counsel  for  the  steamship  company  objected  on  the  ground 
that  by  agreement  of  the  parties  in  the  bill  of  lading  the  measure  of 
damages  was  the  market  value  at  the  point  of  shipment  and  not  at 
the  place  of  destination.  The  clause  of  the  bill  of  lading  to  which  ref- 
erence is  made  is  as  follows: 

''In  all  cases  of  loss  of  any  portion  or  the  wbole  of  said  goods  or  mer- 
chandise the  amount  of  claim  shall  be  restricted  to  the  cash  value  of  such 
goods  or  merchandise  at  the  original  port  of  shipment,  at  the  time  of  ship- 
ment, and  that  all  claims  for  either  partial  or  total  loss  or  damage  shaU 
be  ascertained  and  adjusted  upon  this  basis  of  value." 

The  appellee  makes  the  contention  that  such  provision  is  not  broad, 
enough  to  protect  tlie  carrier  where  the  damage  has  been  the  result  of 
the  carrier's  own  negligence,  and  cites  in  support  of  the  argument  Low- 
cnstein  v.  Lombard,  Ayers  &  Co.,  164  N.  Y.  324,  58  N.  E.  44.  The 
Court  of  Appeals  of  New  York  there  held  that  a  bill  of  lading  which 
provided  that  all  liability  under  it  "shall  be  estimated  on  the  basis  of 
the  actual  market  value  of  the  goods  at  the  place  and  time  of  ship- 
ment,'* was  not  broad  enough  to  relieve  the  carrier,  where  the  loss  had 
occurred  through  its  negligence  or  that  of  its  servants. 

But  in  the  present  case  the  appellee  after  some  months  had  elapsed 
from  the  time  of  the  arrival  of  the  eggs  in  Seattle  made  up  a  detailed 
statement  in  support  of  its  claim  for  damaged  and  destroyed  eggs,  and 
put  the  value  of  the  1,500  cases  involved  at  $4.07%  per  case.  More- 
over, in  its  libel  it  proceeded  on  the  theory  that  damages  should  be 
awarded  with  relation  to  the  value  of  the  eggs  at  Shanghai,  China. 

Considering  these  circumstances,  we  believe  that  the  District  Court 
was  justified  m  making  the  award  with  relation  to  the  value  of  the  eggs 
at  Shanghai,  China. 

The  decree  is  affirmed,  with  costs  in  favor  of  the  appellee. 
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EVANS,  Oounty  Judge,  v.  TOST. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    January  27,  1919.) 

No.  5185. 

1.  Mandamus  ^=»183 — Pebxicptobt  Writ— "Summows" — Service. 

Under  Rev.  St  Mo.  1909,  §  1759,  defining  a  summons  as  the  original 
writ,  where  not  otherwise  provided,  and  section  1760,  authorizing  aerrioe 
of  process  by  leaving  a  copy  of  the  petition  and  writ  at  the  usual  place 
of  defendant's  abode  with  some  member  of  his  family  over  15,  Mi, 
that  a  peremptory  writ  of  mandamus  need  not  be  served  personally,  bot 
on  a  member  of  defendant's  family  as  authorized. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Summons.] 

2.  Courts  ^=s>33^Fedebai.  Coxrufrs — Conformity  Aci — Issuancb  of  Writ  or 

Mandamus. 

Under  Rev.  St  §  918  (Comp.  St  §  1544),  equity  rule  13  (198  Fed.  xxll, 
115  C.  a  A.  xxll),  and  Judicial  Code,  §  262  (Comp.  St  §  1239),  held  that, 
notwithstanding  section  914  ((}omp.  St.  §  1537),  known  as  the  confonnity 
act,  a  federal  court.  In  Issuing  a  writ  of  mandamus  as  ancillary  to  a 
judgment  previously  rendered  by  it,  need  not  conform  to  the  state  prac- 
tice ;  the  Issuance  of  such  writ  being  governed  by  the  same  principle  as 
in  case  of  a  writ  of  scire  facias. 

3.  Mandamus  «©=>141 — Jurisdiction — Federal  Courts. 

The  federal  courts  have  no  Jurisdiction  to  issue  writs  of  mandamus,  ex- 
cept as  ancillary  to  Judgments  rendered  by  them. 

4.  Counties  «»192 — ^Taxation — Stock  Subscription. 

Laws  Mo.  1859-60,  p.  438,  §  14,  authorizing  county  courts  to  subscribe 
to  ^e  stock  of  a  railroad  company,  necessarily  carried  with  it  the  ait 
thority  to  levy  taxes  to  pay  such  subscription. 

5.  Mandamus  ^=»112(1) — Taxes — Limitations. 

Though  Gen.  St  Mo.  1865,  c.  63,  §  18,  limited  the  tax  which  a  county 
might  impose  on  account  of  subscriptions  to  stock  of  a  railroad  company, 
held  that,  where  county  court  did  not  levy  assessments  to  defray  snch 
liability,  notwithstanding  judgment  against  the  county,  the  llmitatioa 
cannot  be  Invoked  to  defeat  a  writ  of  mandamus  to  compel  Judges  of  tbe 
county  court  to  levy  taxes  to  satisfy  the  Judgment  on  the  ground  that  the 
tax  exceeded  the  statutory  limitation,  for  the  Inhabitants  of  the  county 
had  escaped  previous  taxes  which  they  should  have  paid,  and  the  accumu- 
lation of  the  debt  was  caused  by  neglect  of  their  own  officers. 

6.  Judgment  ^=»501 — Collateral  Attack — ^Mandamus. 

Error  in  Judgment  in  proceedings  by  mandamus  against  Judge  of  ocNmty 
court,  which  required  levying  of  taxes  to  pay  Judgment  against  the  ooun- 
ty, can  only  be  corrected  by  writ  of  error,  and  not  by  a  collateral  attack 
on  the  Judgment  in  contempt  proceedings  for  refusal  to  comply  therewitb. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri;   Arba  S.  Van  Valkenburgh,  Judge. 

On  petition  by  David  Yost,  assignee  of  John  B.  Henderson,  Jr.,  who 
had  recovered  a  judgment  against  the  County  of  Dallas,  an  alterna- 
tive writ  of  mandamus  was  issued  against  J.  S.  Evans,  one  of  the 
county  judges  of  the  County  of  Dallas.  Thereafter  a  peremptory  writ 
was  issued,  and  J.  S.  Evans  was  committed  for  contempt,  and  he 
brings  error.    Judgment  affirmed. 

^=s>For  oUier  cues  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indeies 
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•  The  plaintiff  In  error,  rei^ondent  in  the  court  below,  seeks  by  writ  of  er- 
ror to  reverse  a  judgment,  finding  him  guilty  of  contempt  of  court  The  un- 
disputed facts  are: 

That  on  October  7,  1908,  John  B.  Henderson,  Jr.,  recovered  in  the  District 
Court  of  the  United  States  for  the  Western  District  of  Missouri  a  Judgment 
against  the  county  of  Dallas,  Mo.,  for  $1,023,020.19,  with  interest  specified  in 
the  judgment,  which  judgment  was  duly  assigned  by  Mr.  Henderson  to  the 
defendant  in  error.  The  Judgment  was  on  bonds  issued  by  the  county  of  Dal- 
las in  1870-1871,  under  the  provisions  of  a  ^>ecial  act  of  the  General  Assembly 
of  the  state  of  Missouri,  entitled  ''An  act  to  incorporate  the  Laclede  &  Ft 
Scott  Railroad  Company,"  approved  January  U,  1860.  Laws  186^-60,  p. 
434.  Section  14  of  that  act  provided:  **It  shall  be  lawful  for  the  county 
court  of  any  county  in  the  state  to  subscribe  to  the  stock  of  said  company,  or 
invest  its  three  per  cent  fund  or  any  other  internal  improvement  fund  be- 
longing to  the  county,  as  stock  in  said  road ;  and  for  the  stock  subscribed  in 
behalf  of  the  county,  may  issue  the  bonds  of  the  county  to  raise  the  funds  to 
pay  for  same,  and  to  take  proper  steps  to  protect  the  interests  of  the  county, 
may  ai^point  an  agent  to  represent  the  county,  vote  for  it,  and  receive  dividends. 
Any  incoiporated  city,  town,  or  company  may  subscribe  to  the  stodb:  in  said 
railroad  company,  and  appoint  an  agent  to  represent  its  interests,  give  its 
votes,  and  receive  dividends,  and  may  take  proper  steps  to  guard  and  protect 
the  interest  of  the  said  dty,  town  or  company."  This  act  was  silent  as  to  tax 
levies  for  the  payment  of  the  bonds  or  interest  At  the  time  these  bonds  were 
issued,  there  was  a  general  statute  relating  to  such  subscriptions,  which  pro- 
vided: (section  18.  page  338,  General  Statutes  of  Mo.  1865):  "But  the  total 
amount  of  tax  levied  for  railroad  purposes  in  any  one  year,  in  any  county, 
dty  or  town,  shall  not  exceed  thirty  per  centum  of  the  subscription  made  by 
such  county,  dty  or  town." 

On  the  petition  of  the  Judgment  creditor  an  alternative  writ  of  mandamus 
was  issued  by  the  court  requiring  the  judges  of  the  county  court  of  the  coun- 
ty, which  under  the  laws  of  the  state  levies  all  county  taxes,  to  show  cause 
why  they  should  not  be  compelled  to  levy  and  cause  to  be  collected  a  tax  to 
pay  the  Judgment  of  the  relator.  A  return  was  made  to  the  writ  and  pn 
May  1,  1912,  after  a  hearing,  the  court  granted  a  peremptory  writ  of  mimda- 
mus,  directing  the  county  judges  to  levy,  for  the  current  fiscal  year,  1912,  a 
spedal  tax  to  realize  the  sum  of  $70,500  upon  the  taxable  property  of  the 
county,  and  when  collected  to  be  paid  on  the  Judgment  This  writ  was  dis- 
obeyed, and  no  tax  whatever  levied,  although  duly  served  on  the  respondents. 
At  the  April  tena,  1913,  of  the  court  the  relator  filed  another  petition  for 
mandamus,  in  which  it  was  alleged  that  at  the  October  term,  1912,  writs  of  at- 
tachment for  contempt  had  been  issued  by  the  court  against  the  county  judges 
and  placed  in  the  hands  of  the  United  States  marshal  for  the  district  but 
could  not  be  served,  as  they  evaded  arrest  by  concealing  themselves.  The 
prayer  was  to  the  effect  that  they  be  required  to  levy  a  tax  to  raise  the  said 
sum  of  $70,500  for  the  year  1912,  and  a  tax  to  collect  a  similar  sum  for  the 
year  1913,  or  in  the  aggregate  sum  of  $141,000.  The  petition  further  prayed 
that  the  marshal  should  serve  the  alternative  writ  when  issued,  on  each  of 
the  respondents  in  person,  if  they  be  found  by  diligent  search,  and,  if  either 
of  them  cannot  be  found  by  diligent  search,  the  delivery  of  a  copy  thereof  to 
be  delivered  to  a  member  of  the  family  of  such  defendant  over  the  age  of  15 
years  at  the  usual  place  of  abode  of  such  defendant.  The  court  granted  the 
petition  for  the  alternative  writ  at  the  April  term,  1913,  and  that  It  be  served 
as  prayed  in  the'  petition.    Nothing  was  accomplished  under  this  order. 

At  the  April  term,  1917,  another  petition,  redting  the  facts  as  set  out  In 
the  petition  of  1913,  that  nia  tax  has  ever  been  levied  to  payi  this  judgment, 
prayed  that  they  be  required  to  levy  a  tax  to  net  $70,500  for  eadi  of  the  years 
1912,  1913,  and  1917,  a  total  sum  of  $211,500,  to  be  served  in  the  same  manner 
as  provided  by  the  judgment  entered  in  1913.  The  court  made  an  order  in 
conformity  with  the  prayer  of  the  petition.  The  marshal's  return  shows  that 
being  unable,  after  diligent  search,  to  serve  the  plaintiff  in  error  with  the 
writ,  he  "delivered  a  certified  copy  of  it  to  Ruby  Evans,  a  member  of  the 
family  of  J.  S.  Evans,  associate  Judge  of  the  county  court  of  said  county,  over 
the  age  of  15  years,  in  the  absence  of  J.  S.  Evans,  whom  I  was  unable  to 
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locate  after  diligent  search.**  At  the  October  term,  1917,  the  canse  came 
on  for  hearing,  whereupon  the  court  found  that  the  respondent  had  been 
properly  served  with  the  alternative  writ,  and  granted  'the  peremptory 
writ  as  prayed  in  the  petition,  directing  service  thereof  on  the  defendants  in 
person,  "if  they  can  by  diligent  search  be  found,  and,  if  they  cannot  be  found 
by  the  marshal  after  diligent  search,  then  by  delivering  a  copy  of  said  writ  to 
a  member  of  the  family  of  said  defendant  who  cannot  be  found  over  the  age 
of  15  years  at  the  usual  place  of  abode  of  sudi  defendant** 

The  marshars  return  shows  the  service  on  the  defendant  Evans  was  made 
by  delivering  a  certified  copy  of  the  writ  to  Ruby  Bvans,  in  the  same  manner 
as  shown  by  his  return  of  service  of  the  alternative  writ  hereinbefore  set 
forth. 

On  March  27,  1018, 'the  defendant  in  error  fQed  a  petiticm  for  attachment 
against  the  three  county  judges,  including  the  plaintiff  in  error,  setting  out 
the  proceedings  hereinbefore  re(dted,  and  that  with  full  knowledge  and  due 
notice  of  the  order  of  the  court,  and  of  the  peremptory  writ,  and  of  all  the 
proceedings  prior  thereto,  but  with  the  intent  to  attempt  to  defeat  the  ends  of 
justice,  and  to  hinder  and  delay  the  enforcement  of  the  order  of  the  court, 
they  have  entirely  failed  to  comply  with  the  c(»nmands  of  the  peremptory 
writ  of  numdamus,  and  have  failed  and  refused  to  make  the  levy  as  directed 
to  be  made  by  said  writ,  and  in  all  things  have  failed  to  comply  therewith, 
and  have  by  their  actions  defied  this  court,  and  disobeyed  the  writ  and  man- 
date  of  this  court,  and  are  now  In  open,  palpable,  and  flagrant  contempt  of 
this  court  Upon  preisentation  of  this  petition  the  court  ordered  an  attach- 
ment of  the  bodies  of  the  defendants.  The  writs  were  duly  issued  and  the 
plaintiff  in  error  arrested  by  the  marshal.  The  plaintiff  in  error  thereupon 
filed  a  motion  to  quash  the  peremptory  writ  of  mandamus  and  the  attach- 
ment issued  and  founded  thereon,  assigning  as  grounds  therefor : 

"First  There  is  no  authority  under  the  law  for  the  levying  of  $211,500 
for  the  purpose  stated  and  required  by  said  writ  of  mandamus,  and,  the  peti- 
tions upon  which  said  writ  is  founded  so  state  and  dec|^re. 

"Second.  There  was  no  service  of  said  writ  of  mandamus  on  this  defend- 
ant as  required  by  law,  and  the  marshal's  return  so  shows. 

"Third.  The  vrrlt  of  mandamus  was  not  properly  served  by  the  delivery 
of  a  copy  thereof  to  a  member  of  this  defendant's  family  over  the  age  oC 
15  years  at  his  usual  place  of  abode. 

"E\>urth.  The  writ  of  mandamus  was  not  issued  and  served  in  the  manner 
required  by  law,  and  no  writ  of  attachment  could  issue  thereon.** 

Upon  a  hearing  the  motion  was  overruled  by  the  court,  and  the  plaintiff  In 
error,  resting  on  the  motion,  was  adjudged  by  the  court  to  be  guilty  of  con- 
tempt and  sentenced  to  imprisonment 

The  assignments  of  error  are: 

"First.  The  court  erred  in  overruling  the  motion  filed  by  this  defendant, 
J.  S.  Evans,  on  April  1,  1918,  to  vacate,  set  aside,  and  quash  the  writ  of  man- 
damus, issued  herein  on  the  8th  day  of  October,  1917,  the  return  of  the  mar- 
shal thereon,  and  the  attachment  issued  and  founded  on  said  writ  of  manda- 
mus, and  dated  on  the  22d  day  of  January,  1918,  and  to  discharge  this 
defendant  from  said  attachment 

"Second.  The  court  erred  in  sentencing  this  defendant,  to  the  jail  of  Jackson 
county,  Missouri,  under  the  records  and  showing  in  this  cause." 

W.  C.  Hawkins  and  John  S.  Haymes,  both  of  Buffalo,  Mo.,  for 
plaintiff  in  error. 

W.  D.  Tatlow  and  E.  Y.  Mitchell,  botfi  of  Springfield,  Mo.,  for  de- 
fendant in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge, 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  coiltended  that  a  peremptory  writ  of  mandamus  must  be  served 
personally,  and  as  the  writ  in  this  case  was  not  served  on  the  plaintiff 
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in  error  in  person,  but  only  on  a  member  of  his  family,  as  authorized 
by  the  order  of  the  court,  he  need  not  obey  it. 

There  is  no  statute  of  the  state  of  Missouri  regulating  the  service  of 
writs  of  mandamus,  hut  section  1759,  art.  4,  c.  21,  Mo.  Rev.  St.  1909, 
defines  the  summons  as  the  original  writ  where  not  otherwise  provided. 
Section  1760  of  that  chapter  authorizes  service  of  process: 

"Third.  By  leaving  a  copy  of  the  petition  and  writ  at  his  usual  place  of 
abode,  with  some  person  of  his  family  orer  the  age  of  fifteen  yeara" 

[2,  8]  There  is  no  reason  why  this  provision  of  the  statute  is  not 
broad  enough  to  authorize  service  of  a  writ  of  mandamus  in  the  man- 
ner prescribed.  But,  even  were  it  otherwise,  we  are  of  the  opinion 
that  the  national  courts  are  not  controlled  by  state  statutes,  but  may 
prescribe  such  rules  and  orders,  as  may  be  necessary.  Section  918, 
Rev.  St.  (Comp.  St  §  1544),  provides: 

"The  several  drcnit  and  District  Ck>arts  may,  from  time  to  time,  and  in 
any  manner  not  inconsistent  with  any  law  of  the  United  States,  or  with  any 
rule  prescribed  by  the  Supreme  Court  nnder  the  preceding  section,  make 
rules  and  orders  directing  the  returning  of  writs  and  processes,  the  filing  of 
pleadings,  the  taking  of  rules,  the  entering  and  making  up  of  judgments  by 
default,  and  other*  matters  in  vacation,  and  otherwise  regulate  their  own 
practice  as  may  be  necessary  or  convenient  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedhigs." 

Section  262,  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1162 
[Comp.  St.  §  1239]),  provides: 

"The  Supreme  Oourt  and  the  District  Oourts  shall  have  power  to  issue 
writs  of  scire  facias.  The  Supreme  Court,  the  Circuit  Courts  of  Appeals,  and 
the  District  Courts  shall  have  power  to  issue  all  writs  not  specifically  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  their  respectivo 
jurisdictions*  and  agreeable  to  the  usages  and  principles  of  law.** 

In  Collin  County  National  Bank  v.  Hughes,  152  Fed.  414,  81  C.  C. 
A.  556,  and  on  rehearing  155  Fed.  389,  394,  83  C.  C.  A.  661,  this  court 
passed  on  the  question  of  the  issuance  of  a  writ  of  scire  facias.  After 
a  careful  review  of  the  authorities  it  was  held  under  section  716,  Rev. 
St.  (now  section  262  of  the  Judicial  Code),  the  national  courts  are 
not  restricted  by  the  methods  prescribed  by  the  state  practice,  and 
may  order  writs  of  scire  facias  to  revive  judgments  to  be  served  out- 
side the  state.  In  Hills  &  Co.  v.  Hoover,  220  U.  S.  329,  336,  31  Sup. 
Ct.  402,  405  (55  L.  Ed.  485,  Ann.  Cas.  1912C,  562),  it  was  held: 

'*It  follows  that  where  the  state  statute,  or  practice,  is  not  adequate  to  af- 
ford the  reUef  which  Congress  has  provided  in  a  given  statute,  resort  must  be 
had  to  the  power  of  the  federal  court  to  adapt  its  practice  and  issue  its  writs 
and  administer  its  remedies  so  as  to  enforce  the  federal  law." 

As  the  writ  in  this  case  was  issued,  not  in  an  original  action,  the 
national  courts  having  no  jurisdiction  to  issue  writs  of  mandamus, 
except  as  ancillary  to  its  judgments  rendered  by  it,  the  writ  cannot 
be  distinguished  from  a  writ  of  scire  facias  to  revive  a  judgment.  In 
Memphis  v.  Brown,  97  U.  S.  300,  302  (24  L.  Ed.  924),  it  was  held  that: 

''A  mandamus  to  collect  a  -tax  for  the  payment  of  a  judgment,  or  a  man- 
damus to  pay  a  Judgment,  is  process  in  execution,  and  nobody  heretofore  has 
ever  questioned  the  power  of  a  court  to  control  its  own  final  process." 
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As  the  court  found  that,  owing  to  the  willful  acts  of  the  respondents 
in  the  mandamus  proceedings,  by  concealing  themselves*to  evade  serv- 
ice of  process,  the  court  below,  for  the  purpose  of  preventing  a  failure 
of  justice,  prescribed  for  a  service  which  is  in  effect  the  same  as  is 
authorized  by  the  statutes  of  Missouri.  Equity  rule  13  (198  Fed. 
xxii,  lis  C.  C.  A.  xxii)  authorizes  such  service  of  subpoenas  in  equity, 
even  if  there  is  not  willful  evasion  of  the  service  of  process.  There- 
fore, even  if  the  state  statutes  had  required  a  personal  service,  and 
none  other,  it  would  not  be  binding  on  the  national  courts. 

In  construing  section  918,  Rev.  St.,  it  has  been  held  that  a  summons 
made  returnable  according  to  a  rule  of  the  federal  court,  and  not  in 
conformity  with  a  changea  state  statute,  is  proper.  Shepard  v.  Adams, 
168  U.  S.  618,  18  Sup.  Ct.  214,  42  L.  Ed.  602;  Boston  &  Maine  R. 
R.  V.  Gokey,  210  U.  S.  155,  28  Sup.  Ct.  657,  52  *L.  Ed.  1002.  In  Van 
Doren  v.  Pennsylvania  R.  R.,  93  Fed:  260,  269,  35  C.  C.  A.  282,  290, 
the  court,  in  reply  to  a  contention  that  the  national  courts  must,  un- 
der section  914,  Rev.  St.  (the  Conformity  Act,  Comp.  St.  §  1537)  fol- 
low the  practice  of  the  state  courts  in  which  it  is  held,-  said : 

"The  Circuit  Ck)urts  are  not  bound  to  conform  to  state  practice  or  pleadings 
in  subordinate  details  where  such  conformity  would  result  in  gross  or  snb- 
stantlal  injustice  to  litigants." 

It  is  not  even  claimed  that  he  had  no  notice  of  the  granting,  issu- 
ance, and  seryice  of  the  writ  in  conformity  with  the  order  of  the  court. 

In  view  of  these  facts,  we  are  of  the  opinion  that  the  order  of  the 
District  Court  for  the  service  of  the  writs  was  authorized  by  the  laws 
of  the  United  States,  and  the  service  was  sufficient. 

[4]  It  is  next  claimed  that  the  judgment  awarding  the  peremptory 
writ  is  absolutely  void,  as  the  general  law  of  the  state,  in  force  when 
the  bonds,  upon  which  the  relator's  judgment  was  based,  hereinbefore 
quoted  from  General  Statutes  of  Mo.  1^5,  limited  the  tax,  which  may 
be  levied  for  railroad  purposes  in  any  one  year,  to  30  per  centum  of 
the  subscription  made  by  a  county,  and  the  writ,  which  the  plaintiff 
in  error  was  charged  to  have  disobeyed,  commanded  a  grater  levy 
than  30  per  cent,  of  the  subscription. 

Although  there  was  no  express  provision  in  the  act,  by  authority  of 
which  the  bonds  upon  which  relator's  judgment  is  based  were  issued, 
to  levy  a  special  tax  for  their  pa3mient,  it  has  been  conclusively  de- 
termined by  the  Supreme  Court  in  actions  arising  under  acts  of  the 
state  of  Missouri,  containing  the  identical  provision  found  in  this  act, 
that  the  power  to  tax  is  necessarily  an  ingredient  of  such  power  to 
contract.  Ralls  County  Court  v.  United  States,  105  U.  S.  733,  736,  26 
L.  Ed.  1220;  Scotland  County  Court  v.  United  States,  140  U.  S.  41, 
45,  11  Sup.  Ct.  697,  35  L.  Ed.  351.  The  fourteenth  section  of  the 
act  provided: 

"It  shall  be  lawful  for  the  county  court  of  any  county  in  the  state  to  sub- 
scribe to  the  stock  of  said  company,  ♦  ♦  •  and  for  the  stock  subscribed  in 
behalf  of  the  county  may  issue  the  bonds  of  the  county  to  raise  the  funds  to 
'  pay  for  same,  and  to  take  proper  steps  to  protect  the  Interests  of  the  county." 

In  the  cases  cited  it  was  held  that  such  a  provision  carried  with  it 
the  power  to  levy  a  tax  to  pay  bonds  issued  thereunder. 
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[5]  Assuming  that  the  special  act,  under  which  the  bonds  were  is- 
sued, is  subject  to  this  general  act  (but  see  Bunch  v.  United  States, 

252  Fed.  673,  679, C.  C.  A.  — ,  decided  by  this  court,  Sept.  2, 

1918)  the  contention  is  untenable. 

When  the  first  peremptory  writ  of  mandamus  was  issued  in  1912, 
it  only  commanded  a  tax  levy  to  produce  $70,500.  The  .county  court 
disobeyed  this  mandate.  Thereupon  another  petition  for  a  mandamus 
was  filed  in  1913,  alleging  that  fact,  and  asking  for  a  peremptory  writ 
to  compel  the  levy  of  a  tax  for  the  two  years,  for  $70,500  each,  or  a 
total  of  $141,000.  This  was  granted,  but  again  the  county  court  re- 
fused to  levy  any  tax,  as  commanded.  When  in  1917  the  relator  filed 
the  third  petition  for  a  mandamus,  he  set  out  the  failure  and  refusal 
of  the  county  court  to  levy  the  taxes  as  commanded  for  the  years  1912 
and  1913,  and  prayed  for  a  mandamus,  commanding  the  county  court 
to  levy  in  the  aggregate  sum  of  $211,500,  to  make  up  the  amounts, 
which  should  have  been  levied  and  collected  in  obedience  to  the  writs 
issued  in  1912  and  1913,  and  to  be  levied  for  the  year  1917,  and  the 
court  granted  this  prayer  of  the  petition. 

In  East  St.  Louis  v.  Amy,  120  U.  S.  600,  604,  7  Sup.  Ct.  739,  741 
(30  L.  Ed.  798),  the  same  question  was  involved,  except  that  no  writs 
of  mandamus  had  been  issued  therefor,  and  the  court  held: 

'*The  law  required  a  tax  to  be  Itirled  annually  sufficient  to  pay  all  interest 
as  it  accrued,  and  the  principal  when  due.  This  was  neglected,  and  conse- 
Quently  there  is  now  a  large  accumulation  of  a  debt  which  ought  to  have  been 
paid  in  installments.  Thus  far  the  inhabitants  have  been  allowed  to  escape 
taxation  at  the  times  it  ought  to  have  been  laid,  and  to  which  they  were  under 
constitutional  obUgations  to  submit.  The  accumulation  of  the  debt  was  caused 
by  their  own  neglect  as  members  of  the  political  community  which  had  Incur- 
red the  obUgatlon.  S|ach  being  the  case,  we  see  no  reason  why  it  was  not  in 
the  power  of  the  court  to  order  a  single  levy  to  meet  the  entire  judgment,  which 
was  all  for  past-due  obligations.  Whether  such  a  tax  would  be  so  oppressive 
as  to  make  it  proper  not  to  have  it  aU  collected  at  one  time  was  a  question 
resting  in  the  sound  discretion  of  the  court  in  ordering  the  collection.  There 
is  nothing  here  to  show  that  there  ought  to  have  been  a  division." 

To  the  same  effect  are  Hicks  v.  Cleveland,  106  Fed.  459,  465,  45 
C.  C.  A.  429;  Padgett  v.  Post,  106  Fed.  600,  603,  45  C.  C.  A.  488. 

[8]  Again,  if  the  court  erred  in  requiring  too  large  a  tax  levy,  the 
error  could  only  be  corrected  by  writ  of  error,  and  not  by  a  collateral 
attack  on  the  judgment,  as  is  attempted  in  this  proceeding.  Bunch  v. 
United  States,  supra,  where  the  authorities  are  collected. 

The  judgment  is  affirmed. 
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KINNEY  ▼.  OAHU  SUGAR  CO.,  limited.  « 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  3,  1919.) 
No.  3042. 

1.  Wills    ^=:^00&— Oonstbtuotion — EJstatd  Takew  bt  Dbyiseb — Failuiib  op 

Estate  Tail. 

A  devise  of  land  in  Hawaii  to  a  woman  and  her  husband,  '*and  to  the 
heirs  of  the  body  of  either,  •  •  •  upon  default  of  issue  the  same  ta 
go  to  my  trustees  upon  the  trust  below  expressed/'  held  to  use  apt  words 
to  create  an  estate  tail,  but,  since  such  estate  cannot  exist  under  the  law 
of  Hawaii,  to  vest  the  devisees  with  an  estate  in  fee  8in4)le. 

2.  CouBTS    ^=s>406(8) — ^Rttlb  of  Decision — ^Hawau. 

A  settled  rule  of  construction  of  conveyances  and  devises  in  the  terri- 
tory of  Hawaii  must  be  accepted  by  the  appellate  court,  in  a  case  coming 
from  that  district,  as  persuasive,  if  not  of  binding  force. 

Boss,  Circuit  Judge,  dissenting. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Action  at  law  by  Helen  K.  Kinney  against  the  Oahu  Sugar  Com- 
pany, Limited.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

David  L.  Withington,  of  Honolulu,  T.  H.  (Castle  &  Withington  and 
W.  C.  Achi,  all  of  Honolulu,  T.  H.,  of  counsel),  for  plaintiff  in  error. 

Frear,  Prosser,  Anderson  &  Marx  and  Thompson  &  Cathcart,  all 
of  Honolulu,  T.  H.,  and  Frederick  W.  Milverton,  of  San  Francisco, 
Cal.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error  brought  ejectment 
to  recover  the  possession  of  certain  land  in  the  island  of  Hawaii,  claim- 
ing title  as  one  of  the  heirs  of  the  body  of  Kahakuakoi  and  Kealo- 
hapauole,  who  were  devisees  under  the  will  of  Bemice  Pauahi  Bishop, 
who  died  October  16,  1884,  and  also  as  the  heir  of  a  deceased  brother. 
The  devisees  so  named  had  three  children,  Niulii,  George,  and  Lydia. 
Niulii  died  in  1900,  leaving  two  children,  John  Paalua  and  Helen,  the 
plaintiff.  Kahakuakoi  and  Kealohapauole  died,  respectively,  in  1910 
and  1914,  and  John  Paalua  died  in  1915.  The  defendant  claimed  title 
through  the  foreclosure  of  a  mortgage  executed  by  Kahakuakoi  and 
Kealohapauole,  under  which  the  land  was  sold  on  January  28,  1893, 
and  also  under  a  deed  from  Kahakuakoi  and  Kealohapauole  and  their 
children  George  and  Lydia. 

[1]  The  rights  of  the  parties  to  the  action  depend  upon  the  proper 
construction  of  the  following  provisions  of  the  will: 

"I  give  and  bequeath  unto  Kahakuakoi  (w)  and  Kealohapauole,  her  husband, 
and  to  the  survivor  of  them,  the  sum  of  thirty  dollars  ($30)  per  month  (not 
$30  each),  so  long  as  either  of  them  may  live.  And  I  also  devise  unto  them 
and  to  ,the  heirs  of  the  body  of  either,  the  lot  of  land  called  *Mauna  Kamala/ 
situated  at  Kapalama,  Honolulu;  upon  default  of  issue  the  same  to  go  tD 
my  trustees  upon  the  trusts  below  expressed." 

^s»For  otber  C8JI«s  lee  lame  topic  &  KBY-NUMBER  In  aU  Key-Nombertd  Dig«rta  A  Ind«zw 
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In  a  codicil  the  testatrix  provided  as  follows: 

"I  revoke  so  much  of  my  said  will  as  devises  the  land  known  as  'Manna 
Kamala'  to  Kahakuakoi  (w)  and  Kealohapanole  her  husband;  and  In  lieu 
thereof  I  give,  devise  and  bequeath  unto  the  said  Kahakuakoi  (w)  and  Kea- 
lohapanole (k)  all  of  that  tract  of  land  known  as  Hanohano  situated  at  Ewa, 
Island  of  Oahu,  formerly  the  property  of  Puhalahua;  to  have  and  to  bold 
as  limited  in  said  fifth  article  of  my  said  wilL*' 

The  defendant  contended  that  the  words  "heirs  of  the  body  of 
either"  are  words  of  inheritance  and  not  of  purchase,  and  at  common 
law  would  vest  an  estate  in  fee  tail ;  that,  since  in  Hawaii  there  can 
be  no  estate  in  tail,  the  estate  so  devised,  in  the  absence  of  words  to 
indicate  a  contrary  intention,  was  a  fee  simple;  that  it  was  the  in- 
tention of  the  testatrix  to  create  by  the  devise  an  estate  of  inheritance 
and  not  a  life  estate  and  remainders ;  and  that  the  words  of  the  will 
and  the  codicil,  together  with  the  legal  presumptions,  tend  to  support 
the  view  that  it  was  her  intention  that  the  devisees  named  should  take 
title  in  fee  simple  rather  than  for  life  only.  The  plaintiff  denied  that 
at  common  law  the  devise  would  create  a  fee  tail;  that,  even  if  the 
words  of  the  devise  were  such  as  to  create  a  fee  tail  at  common  law, 
they  are  in  Hawaii  to  be  construed  as  creating  a  fee  simple  or  an  es- 
tate for  life,  with  a  remainder  over,  according  to  which  of  the  two 
constructions  will  carry  out  more  nearly  the  intention  of  the  testatrix 
as  drawn  from  the  will  and  the  surrounding  circumstances ;  that  the 
use  of  the  words  "of  either,"  and  the  devise  over  in  default  of  issue, 
show  the  intention  of  the  testatrix  that  the  heirs  of  the  body  of  either 
were  to  take  an  interest;  and  that,  as  they  cannot  take  by  descent, 
they  must  take  by  purchase,  and  that  the  estate  created  by  the  devise 
is  a  life. estate  by  the  entirety  to  the  devisees  named  therein,  with  the 
remainder  over  to  the  heirs  of  the  body  of  either;  the  presumption 
being  that  the  testatrix  intended  to  create  a  legal  estate  rather  than  an 
illegal  one,  a  devise  for  the  children  of  the  devisees  rather  than  a  fee 
tail,  which  cannot  exist  in  Hawaii,  and  that  this  construction  is  as- 
sisted by  the  use  of  the  word  "limited"  in  the  codicil.  In  the  Circuit 
Court  a  jury  trial  was  waived,  and  the  court  found  for  the  defendant, 
holding  that  the  devise  created  a  fee-simple  title  in  the  devisees  named 
therein.  On  writ  of  error  from  the  Supreme  Court  of  the  territory 
the  judgment  was  affirmed.  Kinney  v.  Oahu  Sugar  Co.,  23  Hawaii, 
747.  That  judgment  is  by  writ  of  error  brought  before  this  court 
for  review. 

From  a  careful  consideration  of  the  terms  of  the  will  we  deduce 
the  following  conclusions: 

First,  the  devise  in  (question  uses  apt  words  to  create  an  estate  tail. 
It  contains  the  requisite  words  of  inheritance  "heirs  of  the  body." 
"That  these  words,  if  alone  considered,  created  an  estate  tail,  is  horn- 
book law."  Pearsol  v.  Maxwell,  76  Fed.  428,  22  C.  C.  A.  262.  The 
presumption  is  that  technical  words  used  in  a  will  have  been  used  in 
their  technical  sense,  imless  a  contrary  intention  clearly  appears  from 
the  context.  40  Cyc.  1398;  Pearsol  v.  Maxwell,  supra;  Nightingale 
v.  Sheldon,  5  Mason,  336,  Fed.  Cas.  No.  10,265 ;  Shuttle  &  Weaver 
Land  &  Imp.  Co.  v.  Barker,  178  Ala.  366,  60  South.  157.    "Any  ex- 


Digitized  by 


Google 


734  255  FBDBBAL  RBPOBTEB 

pressions  in  the  will  denoting  an  intention  to  give  the  devisee  an  es- 
tate of  inheritance  descendable  to  his,  or  some  of  his,  lineal,  but  not 
collateral,  heirs  have  always  been  regarded  as  a  sufficient  devise  of 
a  fee  tail."  10  R.  C.  L.  658;  Smith  v.  Pendell,  19  Conn.  107,  48  Am. 
Dec.  146;  Hudson  v.  Wadsworth,  8  Conn.  348;  HiU  v.  Hill,  74  Pa. 
173,  15  Am.  Rep.  545;  Doty  v.  Teller,  54  N.  J.  Law,  163,  23  Atl. 
944,  33  Am.  St.  Rep.  670.  We  find  no  ground  to  sustain  the  plain- 
tiff's contention  that  the  word  "either"  in  the  clause,  "and  I  also  de- 
vise unto  them  and  to  the  heirs  of  the  body  of  either,"  has  the  effect 
to  convert  the  estate  of  the  first  takers  into  a  life  estate.  These  are 
words  of  limitation  defining  the  estate  given  to  the  devisees.  The 
word  "either"  relates  to  the  inheritance  only.  It  does  not  affect  the 
estate  of  the  devisees.  It  does  not  impose  a  superadded  limitation,  nor 
does  it  cause  a  change  in  the  course  of  descent.  It  has  to  do  only  with 
the  source  from  which  the  heirs  of  the  body  shall  spring.  Its  effect  is 
to  create  a  fee  tail  general  instead  of  a  fee  tail  special.  There  is  en- 
tire absence  of  words  of  separation  or  futurity  to  sever  the  estate  of 
the  first  takers  from  that  of  their  heirs.  A  case  in  point  is  Wright 
V.  Scott,  4  Wash.  C.  C.  16,  Fed.  Cas.  No.  18,092. 

A  testator  had  devised  lands  to  his  daughter  and  to  her  husband, 
"to  ♦  *  ♦  their  heirs  begotten  of  their  bodies,  or  assigns  for- 
ever ;  or  for  want  of  such  heirs  or  assigns,  then  to  the  heirs  begotten 
by  or  of  either  of  them."    Mr.  Justice  Washington  said: 

"Can  It  admit  of  a  doubt  that  the  testator  Intended,  in  the  first  instance, 
to  give  to  his  daughter  and  to  his  son-in-law  a  joint  estate  in  fee  tail  ?  •  •  • 
The  words  are,  *to  his  well  beloved  daughter,  and  to  her  husband,  J.  W.,  and 
their  heirs  begotten  of  their  bodies.'  The  most  unlettered  man,  lioweyer  ig- 
norant.he  may  be  of  the  difference  between  a  fee  simple  and  a  fee  taU,  knows 
that  the  heirs  of  the  body  of  the  devisee  cannot  include  general  heirs,  who 
are  not  of  his  body.  Again,  can  it  be  donbted  that  the  testator  intended,  in 
the  event  of  the  death  of  his  daughter,  or  of  her  husband,  without  issue  of 
their  bodies,  to  give  the  estate  to  the  heirs  of  the  body  of  the  survivor  of 
them?  ♦  ♦  ♦  The  expressions,  'heirs  begotten  by  or  of  either  of  them/ 
have  precisely  the  same  meaning  here  that  they  have  in  the  devise  of  the 
particular  estate." 

Second,  it  was  the  intention  of  the  testatrix  to  create  an  estate  tail. 
The  will  and  the  codicils  are  drawn  with  meticulous  care.  The  sole 
office  of  the  codicil  was  to  substitute  one  parcel  of  land  for  another, 
and  it  does  not  add  to  or  take  away  from  or  explain  the  nature  of  the 
estate  which  had  been  devised,  or  make  more  clear  the  intention  of  the 
testatrix.  The  words,  "to  have  and  to  hold  as  limited,"  express  only 
what  had  already  been  provided,  that  the  estate  should  remain,  the 
same  as  before  defined,  a  limited  estate,  intended  to  be  limited  as  an 
estate  tail,  an  estate  which  is  defined  as  a  limited  estate.  "  'Heirs  of 
the  body'  are  strictly  and  technically  words  of  limitation."  Pearsol 
v.  Maxwell  (C.  C.)  68  Fed.  513;  Linn  v.  Alexander,  59  Pa.  43,  46. 
The  testatrix  knew  how  to  express  her  intention.  In  appropriate  and 
accurate  language  she  made  several  devises  of  land  to  devisees  during 
the  term  of  his  or  her  natural  life,  with  remainder  over.  She  also  de- 
vised land  in  fee  simple,  "to  have  and  to  hold,  with  the  appurtenances 
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to  him,  his  heirs  and  assigns,  forever."  A  significant  fact  is  that  the 
first  codicil  gives  power  to  "all  of  the  beneficiaries  named  in  my  said 
will  and  in  this  codicil  to  whom  I  have  given  a  life  interest  in  any 
lands,  to  make  good  and  valid  leases  of  said  lands  for  the  term  of 
ten  years ;  which  leases  shall  hold  good  for  the  remainder  of  the  sev- 
eral terms  thereof,  after  the  decease  of  said  devisees,  the  rent,  how- 
ever, after  such  decease  to  be  paid  to  my  executors  or  trustees."  If 
the  devise  in  question  was  intended  to  create  a  life  estate  in  the 
devisees  named,  and  they  had  made  the  lease  which  the  codicil  author- 
ized them  to  msike,  the  trustees,  and  not  the  children,  would,  under  the 
will,  have  received  the  ensuing  rentals.  It  is  evident  that  the  testatrix 
and  Judge  Hatch,  formerly  a  Justice  of  the  Supreme  Court  of  Hawaii, 
who  drew  the  will,  were  of  the  opinion  that  an  estate  tail  could  be 
created  in  Hawaii.  In  tiie  opinion  of  the  court  below  it  is  said  that 
this  impression  seems  formerly  to  have  prevailed.  That  such  was  the 
impression  is  further  shown  by  the  discussion  in  Rooke  v.  Queen's 
Hospital,  presently  to  bie  considered.  The  devisees  also  understood 
that  they  were  tenants  in  tail.  In  1890,  six  years  after  the  death  of 
the  testatrix,  they  leased  the  land  for  a  term  of  50  years.  They  thought 
also  that  the  entail  could  be  barred  by  their  deed,  for  in  mortgaging 
the  land  in  1890  they  described  it  as  the  premises  "devised  to  us  by 
will  of  B.  Pauahi  Bishop,"  and  they  conveyed  the  same  "freed  and 
discharged  from  any  estate  tail  of  us,  and  all  remainder  estates  and 
powers  to  take  effect  after  the  determination  or  in  defeasance  of  such 
estate  tail." 

In  nearly  all  the  states  of  the  Union  estates  tail  have  been  either 
abolished  or  greatly  modified  by  statute,  being  usually  converted  into 
estates  in  fee  simple,  in  the  hands  of  the  first  taker,  or  into  life  estafes^ 
with  remainders  in  fee.  In  two  of  the  states  estates  tail  have  never 
been  recognized,  they  having  been  deemed  to  be  out  of  harmony  with 
the  genius,  spirit,  and  objects  of  the  state  institutions.  Pierson  v. 
Lane,  60  Iowa,  60,  14  N.  W.  90;  Jordan  v.  Roach,  32  Miss.  481. 
On  similar  ground  the  existence  of  estates  tail  was  denied  in  Hawaii, 
in  Rooke  v.  Queen's  Hospital,  12  Hawaii,  375,  decided  in  May,  1900. 
In  that  case  the  court  gave  exhaustive  consideration  to  the  question, 
and  held  that  estates  tail  were  never  a  part  of  the  system  of  Hawaiian 
land  tenures,  and  that  the  English  system  was  never  imported  into  the 
islands.  Said  the  court:  "We  have  no  hesitation  in  holding  that  es- 
tates tail  have  no  place  under  the  laws  of  Hawaii."  It  appears  from 
the  opinion  that  the  question  was  stoutly  contested,  that  six  briefs 
were  filed  by  the  twelve  counsel  engaged,  together  with  opinions  by  six 
persons  noted  for  their  learning  in  real  estate  law  in  England  and 
in  the  United  States,  one  of  which  was  by  Professor  Gray  of  the  Har- 
vard Law  School,  and  jinother  was  by  Sir  Howard  W.  Elphinstone, 
one  of  the  conveyancing  counsel  to  the  Chancery  Division  of  the 
High  Court  of  England.  "These,"  said  the  court,  "arrive  at  diamet- 
rically opposite  conclusions."  It  appears,  therefore,  that  at  that  time 
the  belief  was  widely  entertained  that  estates  tail  could  be  created  in 
Hawaii. 


Digitized  by 


Google 


736  256  FEDERAL  RBPOBTBB 

The  question  of  the  effect  of  a  deed  which  at  common  law  would 
have  conveyed  an  estate  tail  arose  in  the  subsequent  case  of  Nahaole- 
lua  V.  Heen,  20  Hawaii,  372.  A  woman  about  to  marry  had  conveyed 
to  trustees  land  for  her  use  until  her  marriage,  and  thereafter  to  pay 
the  net  income  to  her  during  her  coverture,  and,  in  case  of  her  death 
leaving  issue,  to  apply  the  net  income  to  the  maintenance  of  such  issue 
during  minority,  and  upon  the  issue  reaching  majority  to  convey  the 
land  to  them.  After  the  birth  of  issue  the  trustees,  in  1873,  by  a  deed 
which  recited  the  trust  and  the  birth  of  issue,  reconveyed  to  her,  and 
*'to  the  heirs  of  her  body,"  the  said  real  estate,  to  have  and  to  hold  to 
her  "and  the  heirs  of  her  body  forever.  In  special  trust  for  the  use 
and  benefit  of  her  said  son,  ♦  ♦  ♦  and  such  other  child  or  chil- 
dren as  may  hereafter  be  bom  to  her."  As  the  court  could  not  declare 
the  estate  to  be  an  estate  tail,  there  were  but  two  alternatives,  either 
to  hold  it  a  fee  simple  or  an  estate  for  life  in  the  grantee  with  remain- 
der to  her  children.  In  arriving  at  the  intention  of  the  parties  to  that 
conveyance  the  court  considered  "all  the  provisions  of  the  deed,  as 
well  as  the  situation  of  the  parties,"  and  said  that  the  intent  of  the 
parties  "would  be  most  nearly  carried  out"  by  holding  that  the  grantee 
therein  took  a  life  estate  with  a  remainder  in  fee  simple  to  the  heirs 
of  her  body,  and  observed  that  the  trust  clause  which  followed  must 
be  disregarded  as  repugnant  and  contradictory  to  the  formal  parts  of 
the  deed.  It  is  clear  that  the  court,  while  denying  effect  to  the  trust 
clause  as  creating  a  trust,  recognized  its  value  as  evidence  of  the  inten- 
tion of  the  parties,  which  very  obviously  was  to  make  special  provision 
for  the  welfare  of  the  issue  of  the  marriage,  an  intention  that  would 
have  been  thwarted  had  the  deed  been  so  construed  as  to  create  a  title 
fn'fee  simple  in  the  grantee.  The  two  deeds  manifest  two  purposes  of 
the  woman  who  owned  the  land,  first,  to  place  the  land  beyond  the 
control  of  the  man  whom  she  was  about  to  marry,  and,  second,  to  pro- 
vide for  the  welfare  of  her  children.  In  construing  the  second  deed 
there  was  in  fact  but  one  intention  to  seek,  that  of  the  grantee,  the 
grantors  being  her  trustees  and  bound  to  do  her  bidding.  In  the  pres- 
ent case  the  court  below,  referring  to  Nahaolelua  v.  Heen,  said : 

"We  reaffirm  the  rule  made  in  that  case  that  in  this  Jurisdiction,  when  a 
futile  attempt  has  been  made  to  create  an  estate  in  fee  tail,  it  will  take  effect 
either  as  a  fee-simple  or  a  life  estate,  and  remainder  according  to  which  ap- 
pears to  more  nearly  effect  the  Intention  of  the  grantor  or  testator,  and  hold, 
further,  that  ordinarily  it  will  be  held  to  take  effect  as  a  fee  simple  unlesB 
something  ai^ears  which  should  send  it  the  other  way." 

[2]  We  take  that  utterance  of  the  court  to  be  an  expression  of  the 
settled  rule  of  construction  of  conveyances  and  devises  in  the  terri- 
tory of  Hawaii,  and  that  rule  we  must  accept  as  persuasive,  if  not  of 
binding  force  in  a  case  which  comes  to  us  from  that  territory.  Boey- 
naems.  Bishop  of  Zeugma,  v.  Ah  Leong,  242*  U.  S.  612,  37  Sup.  Ct 
20,  61  L.  Ed.  527;  Lewers  &  Cooke  v.  Atcherly,  222  U.  S.  285,  32 
Sup.  Ct.  94,  56  L.  Ed.  202;  John  li  Estate  v.  Brown,  235  U.  S.  342; 
35  Sup.  Ct.  106,  59  L.  Ed.  259;  Kapiolani  Estate  v.  Atcherley,  238 
U.  S.  119,  35  Sup.  Ct.  832,  59  L.  Ed.  1229,  Ann.  Cas.  1916E,  142; 
and  Cardona  v.  Quinones,  240  U.  S.  83,  36  Sup.  Ct.  346,  60  L.  EA 
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538.     Following  that  rule,  we  agree  with  the  Supreme  Court  of  the 
territory  that  in  the  present  case  nothing  appears  that  "should  send 
it  the  other  way." 
The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  This  writ  of  error  to  the  Su- 
preme Court  of  the  Territory  of  Hawaii  was  sued  out  to  review  the 
judgment  of  that  court  affirming  the  judgment  of  the  Circuit  Court  of 
the  First  Circuit  of  Hawaii  in  favor  of  the  defendant  to  an  action  of 
ejectment  there  brought  by  the  present  plaintiff  in  error  for  the  re- 
covery of  a  tract  of  land  situated  at  Hanohano,  district  of  Ewa,  city 
and  county  of  Honolulu — ^the  plaintiff  claiming  title  to  an  undivided 
one-third  of  the  land  as  one  of  the  heirs  of  the  bodies  of  Kahakuakoi 
and  Kealohapauole,  devisees  under  the  will  of  Bemice  Pauahi  Bishop, 
deceased,  and  as  heir  of  a  deceased  brother.  The  will  of  the  testatrix, 
who  was  a  married  woman,  and  who  died  October  16,  1884,  made  a 
number  of  bequests,  and  to  which  will  were  added  a  number  of  cod- 
icils. Kealohapauole  was  the  husband  of  Kahakuakoi,  and  the  fifth 
clause  of  the  will  of  Mrs.  Bishop  made  this  bequest : 

"Fifth.  I  give  and  bequeath  unto  Kahakuakoi  (w)  and  Kealohapauole,  her 
husband,  and  to  the  survivor  of  them,  the  sum  of  thirty  dollars  ($30)  per 
month  (not  $30  each),  so  long  as  either  of  them  may  live,  ^nd  I  also  devise 
unto  them  and  to  the  heirs  of  the  body  of  either,  the  lot  of  land  called  *Mauna 
Kamala'  situated  at  Kapalama,  Honolulu ;  upon  default  of  issue  to  go  to  my 
trustees  upon  the  trusts  below  expressed.** 

The  eleventh  paragraph  of  the  first  codicil  of  the  will  is  as  follows : 

"11.  I  revoke  so  n^uch  of  the  fifth  article  of  my  said  will  as  devises  the 
land  known  as  'Mauna  Kamala*  to  Kahakuakoi  (w)  and  Kealohapauole,  her 
husband,  and  in  lieu  thereof  I  give,  devise  and  bequeath  unto  said  Kahakua- 
koi (w)  and  Kealohapauole  (k),  aU  of  that  tract  of  land  known  as  Hanohano, 
situated  at  Ewa,  island  of  Oahu,  formerly  the  property  of  Puhalahua;  to 
have  and  to  hold  as  limited  in  said  fifth  article  of  my  said  wiU." 

A3  the  case  is  presented  here,  we  must  accept  the  facts  to  be  that 
the  land  sued  for  was  mortgaged  December  15,  1890,  by  Kahakuakoi 
and  Kealohapauole,  her  husband,  to  Bishop  &  Qo.,  who  were  bankers, 
and  was  sold  under  foreclosure  of  the  mortgage  January  28,  1893. 
Under  that  foreclosure  sale  the  defendant  to  the  action,  defendant  in 
error  here,  claimed,  through  mesne  conveyances  as  well  as  by  adverse 
possession,  ownership  of  the  property.  Three  children,  namely,  Niulii, 
George,  and  Lydia,  were  bom  to  Kahakuakoi  and  Kealohapauole. 
Niulii  died  in  1890,  leaving  two  children,  one  of  whom  was  the  plain- 
tiff in  the  action,  and  the  other  a  boy  named  John  Paalua.  Subse- 
quent to  the  sale  under  the  foreclosure  proceedings,  to  wit,  on  October 
22,  1894,  Kahakuakoi  and  Kealohapauole  and  George  and  Lydia  Kea- 
lohapauole executed  a  deed  of  all  of  their  right,  title  and  interest  in 
the  land  in  question  to  the  grantor  of  the  present  defendant  in  error. 

Kahakuakoi  died  in  1910,  the  husband,  Kealohapauole  died  in  1914, 
and  John  Paalua  died  in  1915,  leaving  alive  his  sister  Helen,  the 
plaintiff  in  error.  The  sole  question,  therefore,  with  which  we  have 
to  deal  is  whether  she  took  any  estate  in  the  land  in  controversy  by 
virtue  of  the  provisions  of  the  will  which  have  been  set  out. 
255  F.— 47 
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Reading  its  fifth  clause  and  the  eleventh  paragraph  of  the  first 
codicil  thereto  together,  which  of  course  must  be  done,  I  regard  it 
as  clear  that  the  legal  effect  as  well  as  the  manifest  intent  of  the  tes- 
tatrix was  to  substitute  for  the  lot  of  land  called  **Mauna  Kamala, 
situated  at  Kapalama,  Honolulu,"  described  in  the  fifth  clause,  ''all 
of  that  tract  of  land  known  as  Hanohano,  situated  at  Ewa,  island  of 
Oahu,  formerly  the  property  of  Puhalahua,"  and  that  only;  so  that 
the  devise  in  question  must  be  taken  to  read  as  follows : 

"Fifth.  I  give  and  bequeath  unto  Kahakuakoi  (w)  and  Kealohapauole,  ber 
hnsband,  dnd  to  the  survivor  of  them,  the  sum  of  thirty  dollars  ($30)  per 
month  (not  $30  each),  so  long  as  either  of  them  may  live.  And  I  also  devise 
unto  them  and  to  the  heirs  of  the  body  of  either,  all  of  that  tract  of  land 
known  as  Hanohano,  situated  at  Ewa,  Island  of  Oahu,  formerly  the  property 
of  Pahalahua;  upon  default  of  Issue  to  go  to  my  trustees  upon  the  trusts  be- 
low expressed." 

The  money  bequest  of  $30  a  month,  as  will  be  readily  seen,  was 
to  continue  as  long  as  either  of  the  beneficiaries  lived,  and  the  devise 
of  the  Hanohano  tract  of  land  was  to  Kahakuakoi  and  Kealohapauole, 
her  husband,  '*and  to  the  heirs  of  the  body  of  either"  of  them,  coupled 
with  the  express  declaration  that  upon  default  of  such  issue  the  land 
should  go  to  the  trustees  named  by  the  testatrix  upon  the  trusts  ex- 
pressed in  the  will. 

It  is  undoubtedly  true  that  the  devise  to  Kahakuakoi  and  Kealo- 
hapauole,  "and  to  the  heirs  of  the  body  of  either"  of  them,  consid- 
ered alone,  created  an  estate  in  tail ;  for,  as  said  by  Judge  Dallas,  in 
speaking  of  similar  words,  in  the  Circuit  Court  of  Appeals  of  the 
Third  Circuit,  in  the  case  of  Pearsol  et  al.  v.  Maxjvell  et  al.,  76  Fed. 
428,  22  C.  C.  A.  262,  "that  is  hornbook  law."  But  as  an  estate  tail, 
general  or  special,  cannot  be  created  or  exist  in  the  territory  of  Ha- 
waii (Rooke  V.  Queen's  Hospital,  12  Hawaii,  375,  391),  what  is  the 
result?  In  Nahaolelua  v.  Heen,  20  Hawaii,  372,  the  Supreme  Court 
of  the  territory  quoted  with  approval  this  from  its  previous  decision 
in  the  Rooke  Case: 

"In  some  of  the  states  In  which  fees  tail  do  not  exist,  the  estate  is  con- 
sidered a  fee  simple  in  the  first  taker;  In  others,  a  life  estate  in  the  first 
taker  and  a  remainder  in  fee  simple  In  the  issue;  wliile  in  others,  it  is 
considered  one  or  the  other  according  to  which  appears  to  most  nearly  carry 
out  the  intention  of  the  testator."  *'The  first  two  classes  of  cases  mentioned 
in  the  quotation,"  continued  the  court  in  the  Heen  Case,  "depend  upon 
statutes,  while  the  third  dass,  to  which  the  case  at  bar  belongs,  is  goveraf^ 
by  the  established  rules  of  construction.  'The  intent  of  the  parties  to  a  deed, 
when  it  can  be  obtained  from  the  instrument,  will  prevail,  unless  counter- 
acted by  some  rule  of  law.  •  •  •  The  intention  of  the  parties  is  to  be 
ascertained  by  considering  all  the  provisions  of  the  deed  as  well  as  the  situ- 
ation of  the  parties,  and  then  to  give  effect  to  such  intention,  if  prficticable, 
when  not  contrary  to  law.*  2  Devlin  on  Deeds,  §§  836,  837.  Applying  this 
rule,  it  is  apparent  that  the  intent  of  the  parties  to  the  deed  of  September 
13,  1873,  will  be  most  nearly  carried  out  by  holding  that  Elizabeth  should 
take  a  life  estate,  with  remainder  in  fee  simple  to  the  plaintlfTs,  *the  heirs 
of  her  body.' " 

Those  observations  manifestly  apply  with  equal  force  to  the  con- 
struction of  a  will,  the  paramount  purpose  in  each  instance  being  to 
arrive  at  the  true  intent  of  the  maker  of  the  instrument. 
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The  court  below,  in  its  opinion  in  the  present  case,  reaffirmed  th5e 
decision  in  the  Heen  Case,  saying: 

"We  reaffirm  the  ruling  made  In  that  case,  that  In  this  Jurisdiction,  when 
a  futile  attempt  has  been  made  to  create  an  estate  In  fee  tail,  it  will  take 
effect  either  as  a  fee-simple  or  a  life  estate  and  remainder,  according  to  which 
appears  to  more  nearly  effect  the  intention  of  the  grantor  or  testator,  and 
hold,  further,  that  ordinarily  it  will  be  held  to  take  effect  as  a  fee  simple 
unless  something  appears  which  should  send  it  the  other  way.  Whether  the 
court  could  go  beyond  the  language  of  the  will  and  consider  the  extrinsic 
testimony  as  to  sorroundii^  circumstances  need  not  be  decided,  as,  in  our 
opinion,  the  testimony  referred  to  in  this  connection  throws  no  light  on  the 
subject  What  the  testatrix  might  have  done  had  she  been  advised  that  she 
could  not  create  an  estate  tail  is  left  to  conjecture.  There  is  nothing  tending 
to  show  a  preference  for  a  life  estate  and  remainder." 

And  the  court  concluded  its  opinion  as  follows : 

"We  take  the  view  that  where  it  does  not  appear  that  in  the  particular 
.  case  a  life  estate  and  remainder  would  more  nearly  comply  with  the  ultimate 
disposition  of  the  property  and  the  direct  benefits  to  be  conferred  thereby 
which  the  grantor  or  testator  had  in  mind,  the  attempted  fee  tail  should 
take  effect  as  a  fee  simple  in  the  first  taker.  This,  because  botii  are  estates 
of  inheritance  and  belong  to  the  same  genus;  both,  at  common  law,  were 
S'jbject  to  the  incidents  of  dower  and  curtesy,  and  were  without  impeachment 
of  waste;  the  tenant  in  tall  could  bar  the  entail;  an  estate  tail,  in  point  of 
law,  bears  little  resemblance  to  a  life  estate  and  remainder,  and  the  law 
generally  favors  the  first  taker.  In  sdiort,  in  such  a  case  as  this,  a  holding 
that  the  first  taker  shall  have  an  estate  in  fee  simple  will  go  as  near  as  may 
be  under  the  law  toward  effectuating  the  futile  intent  to  create  an  estate  tall." 

If,  as  the  defendant  in  error  contends  and  the  court  below  held, 
the  d>svise  should  be  construed  as  a  fee-simple  grant  to  Kahakuakoi 
and  Kealohapauole,  and  passed  to  the  defendant  in  error  by  virtue 
of  the  mortgage  thereof  by  them  to  Bishop  &  Co.  and  the  foreclosure 
proceedings  and  subsequent  mesne  conveyances  that  have  been  re- 
ferred to,  it  is  perfectly  obvious  that,  had  there  been  default  of  issue  • 
of  Kahakuakoi  and  Kealohapauole  or  either  of  them,  it  would  have 
been  impossible  for  the  land  to  have  passed  to  the  trustees  of  the  tes- 
tatrix upon  the  trusts  expressed  in  .her  will,  as  the  testatrix  in  ex- 
press terms  declared  it  should.  I  do  not  think  it  possible  that  such 
construction  of  the  devise  can  be  sound,  for  it  clearly  violates  the  ex- 
press limitation  imposed  by  the  tes|atrix  on  her  devise  to  Kahakua- 
koi and  Kealohapauole.  So  far  from  giving  the  land  to  them  in  fee, 
the  bequest  was  to  them,  and  to  the  heirs  of  the  body  of  either  of  them, 
coupled  with  the  express  declaration  that  upon  default  of  such  issue 
the  land  should  go  to  the  trustees  named  by  the  testatrix  upon  the 
trusts  expressed  in  her  wili 

Surely,  to  hold,  as  I  do,  that  the  devise  -should  be  so  construed  as 
to  give  to  Kahakuakoi  and  Kealohapauole  a  life  estate  in  the  prop- 
erty, with  the  remainder  to  the  heirs  of  the  body  of  either  of  them, 
in  default  of  which,  then  to  the  trustees  named  in  the  will  upon  the 
trusts  therein  declared,  would  more  nearly  comnlv  with  the  true  in- 
tent of  the  testatrix  than  to  give  to  it  the  effect  of  passing  the  fee  sim- 
ple title  to  the  first  takers  of  the  devised  interest.  Indeed,  as  above 
said,  I  think  the  latter  view  in  clear  violation  of  the  express  limita- 
tion imposed  by  the  testatrix  on  her  devise  to  Kahakuakoi  and  Kea- 
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lohapauole,  whereas  the  former  is  in  substantial  accord  with  the  true 
meaning  of  the  express  language  of  the  will. 

I  think  the  judgment  should  be  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  vacate  the  judgment  of  the  trial 
court,  and  for  further  proceedings  therein  in  accordance  with  the 
views  here  expressed. 


SILVER  KING  COALITION  MINES  (X).  ▼.  CONKLING  MINING  CO.  • 
CONKLING  MINING  CO.  v.  SILVER  KING  COALITION  MINES  CO. 
(Circuit  Court  of  Appeals*  Eighth  Circuit.    December  19,  1919.) 
Nos.  5188,  6190. 

1.  TBKA!?r!T  IN  OoaOCON  ^=»22 — ^MlNINO  Cl*AIM— MINING  BY  ONB  COTENART^- 

AcCOUNTINa. 

A  tenant  in  common  of  a  mining  claim,  which  extracts  and  sells  ore 
therefrom,  holds  the  share  of  its  cotenant  in  trust  and  it  is  its  duty  to 
notify  the  cotenant,  to  ke^  the  ore  separate,  and  to  keep  an  account  of  its 
proceeds,  and  where,  because  of  its  violation  of  such  duty,  the  amount 
and  value  of  the  ore  cannot  be  accurately  ascertained,  all  doubtful  ques- 
tion should  be  jesolved  against  it  on  an  accounting. 

2.  Appeal  and  Ebbob  «=»1011(1)— Rbvibw — Findings  of  Fact. 

Findings  of  the  trial  court  on  an  accounting  by  a  tenant  in  common 
of  a  mining  claim  to  its  cotenant  for  ore  extracted  and  sold  from  the 
claim,  as  to  quantity  and  value  of  the  ore,  made  on  conflicting  evld^ice, 
sustained. 
8.  Tenancy  in  Coicmon  ^s>22 — ^Mining  Claim — ^Mining  bt  One  Coisnant — 
Accounting. 

A  cotenant  of  a  mining  claim,  which  secretly  extracted  and  sold  ore 
therefrom,  on  an  accounting  to  its  cotenant,  held  not  entitled  to  an  allow- 
ance, as  an  expense  of  extraction,  of  the  cost  of  cleaning  and  extending 
a  tunnel,  which,  although  indirectly  the  means  of  discovering  the  ore, 
was  used  by  it  for  other  purposes,  and  produced  an  income  exceeding 
.  such  cost 
4.  Tenancy  in  Common  ^=3»22 — Mining  Claim— Mining  bt  One  Cotena2»t — 
Accounting. 

A  cotenant  in  exclusive  possession  of  mining  property,  who  extracts 
and  sells  the  ore,  may  charge  against  its  proceeds  the  reasonable  and 
necessary  expense  of  its  extraction  and  marketing. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Utah ;  Tillman  D.  Johnson,  Judge. 

Suit  in  equity  by  the  Conkling  Mining  Company  against  the  Silver 
King  Coalition  Mines  Company.  Decree  for  complainant,  and  both 
parties  appeal.    Modified  and  affirmed. 

See,  also,  230  Fed.  553,.  144  C.  C.  A.  607. 

T.  Marioneaux  and  W.  H.  Dickson,  both  of  Salt  Lake  City,  Utah 
(A.  C.  Ellis,  Jr.,  and  R.  G.  Lucas,  both  of  Salt  Lake  City,  Utah,  on  the 
brief),  for  Silver  King  Coalition  Mines  Co. 

Edward  B.  Critchlow,  of  Salt  Lake  City,  Utah  (William  W.  Ray, 
of  Salt  Lake  City,  Utah,  William  D.  McHugh,  of  Omaha,  Neb.,  and 
William  J.  Barrette  and  William  H.  King,  both  of  Salt  Lake  City, 
Utah,  on  the  brief),  for  Conkling  Mining  Co. 

^=i»Por  other  cases  se^  same  topic  A  KBY-NUMBUK  in  all  Key-NumDered  DleoBta  A  Indexes 
•Rehearing  denied  May  29,  1^19. 
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Before  SANBORN  and  STONE,  Circuit  Judges,  and  ELLIOTT, 
District  Judge; 

* 

SANBORN,  Circuit  Judge.  The  decree  assailed  by  these  appeals 
is  that  the  plaintiff  below,  5ie  Conkling  Company,  a  corporation,  re- 
coyer  of  the  defendant  below,  the  Silver  King  Coalition  Mines  Com- 
pany, a  corporation,  $542,222.58,  on  account  of  the  latter's  extraction 
and  appropriation  to  its  own  use,  of  the  plaintiff's  share  of  the  ore  in 
the  Conkling  lode  mining  claim,  which  the  two  corporations  owned  as 
tenants  in  common.  Prior  to  the  year  1907  Nicholas  Treweek  and  J. 
Leonard  Burch  were  the  owners  of  an  undivided  three-fourths,  and 
the  Keams-Keith  Company,  a  corporation,  was  the  owner  of  the  un- 
divided one-fourth,  of  this  lode  mining  claim.  In  that  year  Treweek 
and  Burch  conveyed  their  three-fourths  and  their  causes  of  action 
against  the  Keams-Keith  Company  and  the  King  Company  to  the  Conk- 
ling Company,  and  the  King  Company  succeeded  to  the  ownership  of 
the  Keams-Keith  Company's  one-fourth  and  assumed  its  liabilities,  so 
that  the  Conkling  Company  and  the  King  Company  stand  in  the  same 
relation  to  each  other  as  if  each  had  owned  the  interest,  and  had  com- 
mitted the  acts  of  omission  and  commission  of  their  predecessors  or 
predecessor  in  interest.  For  the  sake  of  brevity,  therefore,  the  acts  of 
omission  and  commission  of  their  respective  predecessors  will  in  this 
discussion  be  called  their  acts  respectively. 

The  King  Company  first  discovered  ore  in  this  claim  in  October 
or  NovemW,  1906.  It  had  then  long  Been  in  exclusive  possession 
of  that  claim.  It  had  run  the  Alliance  Tunnel  and  numerous  drifts 
and  crosscuts  therefrom  through  its  own  land  through  the  Conkling 
and  other  claims  to  enable  it  to  reach  and  work  ores  wherever  it 
might  find  them.  As  it  was  driving  one  of  these  crosscuts  through 
the  ground  of  the  Conkling  claim  it  discovered  in  that  ground  Ae 
ere  in  controversy.  It  did  not  notify  its  cotenant  of  its  discovery, 
but  during  the  year  1907  it  took  out  from  Conkling  ground  and  stored 
in  drifts  underground  many  thousand  tons  of  ore.  In  the  latter  part 
of  1907  the  Conkling  Company  learned  something  of  this  operation 
and  in  December  of  that  year  and  January,  1908,  it  demanded  access 
to  and  an  opportunity  to  examine  tfie  defendant's  workings  in  Conk- 
ling ground,  that  the  ore  taken  therefrom  should  be  kept  separate 
from  ores  from  other  sources,  and  that  the  King  Company  should 
account  to  it  for  three- fourths  of  that  ore.  The.  King  Company  did 
not  grant  these  requests.  This  suit  was  commenced  on  January  8, 
1908,  and  after  an  application  was  made  herein  therefor,  an  order  was 
made  by  the  court  on  June  30,  1908,  with  the  consent  of  the  King  Com- 
pany, that  the  Conkling  Company  should  have  access  to  the  workings 
of  the  latter  in  Conkling  ground  and  an  opportunity  to  examine  and 
survey  them.  The -King  Company,  however,  continued  to  extract  the 
ore  from  this  mine,  a  part  of  which  proved  to  be  within,  and  a  part 
of  which  proved  to  be  without  the  Conkling  ground.  From  May,  1907, 
to  August,  1910,  and  during  the  years  1913,  1914,  1915,  and  1916  it 
did  not  keep  the  ore  from  Conkling  ground  separate  from  that  out- 
side that  ground,  but  mingled  the  ores  together.    After  April,  1909, 
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the  ore  from  the  Conkling  ground  and  from  adjacent  ground  was 
hoisted  by  the  King  Company  from  the  500-foot  level  through  the 
Silver  Hill  shaft,  and  tfie  shift  bosses  kept  a*  record  of  the  nimiber 
of  cars  of  first  class  ore  and  of  the  number  of  cars  of  second  class  ore 
that  were  hoisted  through  that  shaft.  But  no  account  of  the  amount 
of  the  ore  taken  from  the  Conkling  gpround,  or  of  its  value  or  of  its 
proceeds,  was  kept  by  the  King  Company.  The  result  was  that  when, 
under  the  interlocutory  decree,  it  became  necessary  to  determine  the 
the  amount  and  value  of  this  ore  in  1917,  the  Conkling  Companv  was 
dependent  for  its  information  on  the  testimony  of  officers  an^  em- 
ployes and  flie  scant  records  of  a  corporation  which  had  not  informed 
it  of  the  discovery  of  the  ore,  had  not  permitted  it  to  examine  its 
workings  in  Conkling  ground  until  induced  to  do  so  by  a  suit  and  an 
application  -for  an  order,  had  refused  to  keep  an  account  of  the  volume 
of  ore  it  took  from  Conkling  ground,  or  of  its  value  or  proceeds,  and 
had  never  rendered  any  accoimt  thereof  until  it  presented  one  showing 
the  amount  due  the  Conkling  Company  to  be  $78,638.61  in  obedience  to 
the  interlocutory  decree  in  the  spring  of  1917  preparatory  to  the  final 
hearing.  The  claim  of  the  Corikling  Company  was  for  about  $900,- 
000.  The  decree  of  the  court  was  for  $542,222.58,  and  the  questioc 
raised  by  the  assignments  of  error  of  the  respective  parties  is  the  cor- 
rectness of  this  amount  which  the  King  Company  contends  is  too  large 
and  the  Conkling  Company  insists  is  too  small.  The  title  and  the  re- 
spective rights  of  the  parties  to  the  Conkling  lode  mining  claim,  es- 
pecially to  the  135-foot  strip  across  its  westerly  end  were  adjudged 
by  this  court  in  1916  in  this  suit  (Conkling  Mining  Co.  v.  Silver  King 
Mines  Co.,  230  Fed.  553,  144  C.  C.  A.  607),  a  motion  for  rehearing 
was  considered  and  denied,  an  application  to  the  Supreme  Court  for 
a  writ  of  certiorari  failed  (242  U.  S.  629,  37  Sup.  Ct.  14,  61  L.  EA 
536),  and  this  court  is  unwilling  now,  if  it  might  lawfully  do  so,  to 
disturb  that  adjudication. 

[1]  Turning,  then,  to  the  finding  of  the  court  below  relative  to  the 
amount  of  the  recovery,  the  indisputable  fact  is  that  many  of  the 
issues  that  conditioned  the  bases  of  the  accounting  were  determin- 
able only  from  conflicting  testimony,  or  from  indirect  evidence  and 
the  rational  deductions  therefrom,  or  from  scant  and  unsarisfactory 
proof,  so  that  after  a  study  of  the  record  the  truth  of  the  statement 
of  the  court  below  in  opening  its  opinion  on  the  accounting  that  "the 
record  in  this  matter  is  voluminous,  but  in  many  respects  unsatis- 
factory, and  the  best  that  can  be  hoped  for  is  an  approximation  of  a 
true  account  between  the  parties,"  is  conclu3ively  demonstrated. 

In  this  state  of  the  case  the  rules  and  legal  presumptions,  by  which 
this  court  should  be  guided  in  its  consideration  of  the  evidence  and  its 
review  of  the  findings  below,  are  of  more  than  ordinary  importance. 
Counsel  have  recognized  this  fact,  and  their  forcible  and  exhaustive 
arguments  upon  this  subject  have  been  thoughtfully  considered  with 
this  result.  As  this  court  stated  in  Silver  King  Coalition  Mines  Co. 
of  Nevada  v.  Silver  King  Consolidated  Mining  Co.  of  Utah,  204  Fed 
166,  180,  122  C.  C.  A.  402,  416,  the  King  Company- 
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"was  a  tru3tee  for  the  complainant  of  its  share  of  the  ore  it  took,  and  of  the 
proceeds  thereof.  As  such  trustee  it  violated  its  duty  to  notify  its  cotenant  of 
its  entry  and  tkking  of  the  ore,  its  duty  to  keep  the  ore  separate,  its  duty  to 
keep  an  account  of  it  and  of  its  proceeds,  and  its  duty,  promptly  to  account 
for  and  pay  to  its  cotenant  its  just  share  of  the  proceeds  of  the  ore." 

If  the  King  Company  had  discharged  these  duties,  the  amount  that 
should  be^  recovered  could  have  been  readily  ascertained  and  clearly 
proved.  So  uncertain  did  its  failure,  so  to  do  render  the  amount  it 
ought  to  pay  in  its  own  estimation  that  it  filed  four  accounts  in  this 
suit,  in  which  the  amounts  it  stated  its  indebtedness  to  the  Conkling 
Company  varied  from  $72,750.76  to  $262,161.22.  In  a  suit  of  this  na- 
ture the  burden  is  upon  the  plaintiff  to  prove  that  the  defendant  took 
the  plaintiff's  ore,  or  the  proceeds  of  it,  and  mingled  it  with  the  ore 
in  which  the  plaintiff  had  no  interest,  and  those  facts  were  admitted 
or  conclusively  proved  in  this  case.  Then  the  burden  of  proof  and  the 
duty  rested  upon  the  defendant  to  prove  the  amount  of  the  ore  it 
took  from  Conkling  ground  and  its  proceeds  or  value,  and  to  account 
and  pay  therefor,  and  if  by  reason  of  the  failure  of  the  defendant  to 
keep  the  Conkling  ore  separate  from  other  ore,  and  to  keep  an  ac- 
count of  the  ore  taken  and  of  its  proceeds  or  value,  the  proof  of  the 
amoimt,  the  proceeds  or  value,  or  of  any  other  facts  requisite  to  make 
such  proof,  remained  at  the  close  of  the  hearing  evenly  balanced,  un- 
certain, or  doubtful,  the  doubt  should  have  been  and  should  now  be  so 
resolved,  in  accordance  with  the  basic  principle  of  the  accounting  of 
a  negligent  or  reckless  trustee  or  agent,  that  the  latter  shall  receive  no 
profits  from  his  wrongful  treatment  of  the  property  of  his  cestui 
que  trust,  and  the  latter  shall  receive  the  just  value  of  his  property 
and  its  income.  The  King  Company  should  not  profit  in  this  case  by 
its  own  wrong,  and  issues  rendered  uncertain  or  doubtful  by  reason  of 
it«  failure  to  discharge  its  recited  duties,  or  by  its  confusion  of  the 
ores  from  Conkling  ground  with  those  from  other  sources,  must  be  re- 
solved against  it.  By  that  rule,  therefore,  and  by  the  familiar  rule 
that,  where  a  cohrt  has^  considered  conflicting  evidence  and  made  a 
finding  or  decree,  the*  presumption  is  that  it  is  correct,  and  unless  some 
obvious  error  of  law  has  intervened,  or  some  serious  mistake  of  fact 
has  been  made,  the  finding  or  decree  must  be  permitted  to  stand  (Coder 
V.  Art3,  152  Fed.  943,  946,  82  C.  C.  A.  91,  94,  15  L-  R.  A.  [N.  S.] 
372),  this  court  must  be  guided  in  its  review  of  the  findings  and  de- 
cree below  in  this  case. 

[2]  As,  when  this  case  came  to  a  hearing,  there  was  no  account  or 
record  of  the  volume  of  ore  taken  from  Conkling  ground  between  May, 
1907,  and  May,  1909,  and  as  the  only  account  or  record  of  the  ore 
taken  therefrom  after  April,  1909,  was  the  shift  bosses'  record  of  the 
amount  of  ore  coming  both  from  within  and  without  Conkling  ground 
that  was  hoisted  from  the  SOO-foot  level  through  the  Silver  Hill  shaft, 
and  as  that  record  failed  to  show  what  part  of  that  ore  came  from 
within  or  from  without  the  Conkling  claim,  the  most  available  method 
of.  finding  the  volume  of  ore  taken  from  that  ground  was  .to  ascertain, 
the  extent  of  the  cavity  therein  made  by  the  King  Company,  and  then 
to  estimate  from  such  facts  as  could  be  proved  from  the  recollection 
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and  testimony  of  witnesses  and  from  surveys,  the  number  of  tons  of 
first-class  or  shipping  ore  and  the  number  of  tons  of  second-class  or 
milling  ore  the  cavity  originally  contained,  for  every  part  of  the  cavity 
contained  ore  of  each  class,  and  there  was  a  difference  of  several 
dollars  per  ton  in  the  value  of  the  two  classes. 

Mr.  C.  P.  Brooks,  a  mining  engineer,  had  been  the  engineer  of  the 
King  Company  during  its  workings,  and  had  made  surveys  from  time 
to  time  as  the  work  in  the  Conkling  progressed  through  the  various 
stopes,  drifts,  and  crosscuts  therein,  some  of  which  were  partly  within 
and  partly  without  the  Conkling  claim.  The  King  Company,  to  sup- 
port the  account  it  had  rendered,  called  and  examined  Mr.  Brooks 
at  length.  His  testimony  was  that  the  total  cavity  within  Conkling 
ground  was  302,173  cubic  feet,  and  on  that  basis  the  accounting  has 
been  taken  by  counsel  and  the  court.  Mr.  Brooks  also  testified  to  the 
number  of  cubic  feet  in  the  various  cavities  in  the  numerous  stopes, 
drifts,  levels,  etc.,  which  formed  parts  of  the  entire  cavity.  Having  the 
cubic  feet  in  the  cavity  or  any  part  of  it,  it  was  necessary,  in  order 
to  estimate  the  number  of  tons  of  each  class  of  ore  that  had  been  taken 
therefrom,  to  ascertain  or  estimate  what  part  of  the  material  therein 
was  ore,  and  what  part,  if  any  was  waste,  how  many  cubic  feet  of  the 
first-class  ore  that  had  been  in  that  cavity  made  a  ton,  and  how  many 
cubic  feet  of  the  second-class  ore  from  that  cavity  made  a  ton,  and 
also  the  proportion  of  the  first-class  ore  to  the  second-class  ore  therein, 
The  evidence  in  answer  to  each  of  these  questions  was  in  hopeless 
conflict.  Upon  a  consideration  of  all  of  it,  the  court  reached  the  con- 
clusion that  it  required  6  cubic  feet  of  first-class  ore  taken  from  the 
Conkling  ground  to  make  a  ton,  and  7.62  cubic  feet  of  the  second- 
class  ore  to  make  a  ton,  and  upon  that  basis  the  decree  rests. 

The  King  Company  earnestly  contends  that  this  finding  was  erro- 
neous, and  that  the  decree  should  be  reformed  upon  the  basis  of  7.275 
cubic  feet  per  ton  of  first-class  ore  and  9.315  cubic  feet  per  ton  of 
second-class  ore.  The  evidence  upon  this  issue  is  sq  voluminous  that 
only  a  bare  outline  of  its  nature  is  permissible  here.  The  King  Com- 
pany made  its  first  and  second  accounts  in  this  case  on  the  basis  of  9 
cubic  feet  per  ton  of  first-class  ore  and  11  cubic  feet  per  ton  of  sec- 
ond-class ore.  It  made  its  third  and  fourth  accounts  on  the  basis 
of  7.275  cubic  feet  per  ton  of  first-class  ore,  and  its  fifth  account  on 
the  basis  of  7.275  cubic  feet  per  ton  of  first-class  ore  and  9.315  cubic 
feet  per  ton  of  second-class  ore.  Mr.  Brooks  was  its  chief  witness. 
He  testified  that  he  took  from  the  sides  of  the  cavity,  after  the  ore 
in  question  was  removed,  five  samples  that  he  thought  fairly  repre- 
sented the  extracted  ore,  that  he  had  them  assayed  by  Mr.  Hansen, 
who  had  been  the  assayer  of  the  Silver  King  Company  since  1914, 
that  he  put  his  sample  No.  1,  which  weighed  74^/^  pounds,  in  a  box, 
packed  wheat  around  and  over  it,  leveled  the  wheat  with  the  top  of 
the  box,  then  took  the  sample  out  and  measured  the  space  between  the 
top  of  the  box  and  the  wheat  remaining  to  obtain  the  cubic  contents 
of  the  sample ;  that  he  treated  his  samples  2,  3,  4,  and  5  in  the  same 
way ;  that  he  weighed  each  of  the  samples ;  that  all  the  samples  ex- 
cept No.  5  proved,  when  assayed,  to  be  first-class  ore,  although  he 
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picked  one  of  the  four  for  secx)nd-class  ore ;  that  he  ascertained  from 
the  data  he  had  thus  obtained  and  the  cubic  feet  in  the  various  cav- 
ities, that  sample  No.  1  ran  7.07  xubic  feet  of  first-class  ore  per  ton,, 
sample  No.  2,  8.37  cubic  feet  per  ton,  sample  No.  3,  8.58  cubic  feet 
per  ton,  and  sample  No.  4,  9.72  cubic  feet  per  ton ;  that  the  average 
number  of  cubic  feet  requirai  to  make  a  ton  of  firstTclass  ore  accord- 
ing to  these  samples  was  8.44;  and  that  it  required  11.17  cubic  feet 
of  second-class  ore  like  sample  No.  5  to  make  a  ton.  Two  scientific 
experts,  took  these  samples  and  a  sample  called  No.  6,  taken  from  the 
cavity  by  one  of  the  defendant's  witnesses,  or  suitable  specimens  of 
them,  pursuant  to  the  agreement  of  the  parties,  and  ascertained  and 
reported  to  the  court  the  specific  gravity  of  each  and  the  number  of 
cubic  feet  of  ore  requisite  to  make  a  ton  of  each.  They  reported  it 
required  6.5  cubic  feet  of  first-class  ore  to  make  a  ton  like  sample  No. 
1,  7!7  cubic  feet  to  make  a  ton  like  sample  No.  2,  7.1  cubic  feet  to  make 
a  ton  like  sample  No.  3,  7.8  cubic  feet  to  make  a  ton  like  sample  No. 
4,  and  5.'2  cubic  feet  to  make  a  ton  of  ore  like  sample  No.  6,  an  aver- 
age of  6.86  cubic  feet  of  first-class  ore  to  a  ton,  and  that  it  would  re- 
quire 10.3  cubic  feet  of  second-class  ore  to  make  a  ton  like  sample 
No.  5. 

After  the  King  Company  had  introduced  the  testimony  of  Mr. 
Brooks  and  its  other  witnesses,  .Harry  D.  Taylor  was  called  as  a  wit- 
ness by  the  Conkling  Company.  He  testifittl  that  he  was  a  mining 
engineer,  a  graduate  of  the  Colorado  State  School  of  Mines  in  1900, 
that  he  had  so  thoroughly  examined  the  testimony  and  figures  of  Mr. 
Brooks,  Mr.  Humes,  and  other  evidence  introduced  by  the  King  Com- 
pany that  he  could  arrive  at  the  cubical  contents  of  a  ton  of  first- 
class  ore  taken  from  the  Conkling  claim  and  at  the  cubical  contents 
of.  a  ton  of  second-class  ore  taken  therefrom,  and  that  he  had  esti- 
mated to  his  entire  satisfaction  that  the  number  of  cubic  feet  of  first- 
class  ore  extracted  by  the  King  Company  required  to  make  a  ton  was 
6,  and  that  the  number  of  cubic  feet  of  second-class  ore  was  7.62; 
that  he  reached  this  conclusion  by  a  process  of  elimination  and  cal- 
culation detailed  in  his  testimony,  founded  upon  the  testimony  of  Mr. 
Brooks  that  the  total  number  of  cubic  feet  of  material  extracted  from 
the  600  stopes  in  1914,  1915,  and  1916  was  183,523,  and  upon  the  num- 
ber of  tons  extracted  given  in  the  cost  analysis  sheet,  which  was,  gen- 
erally speaking,  treated  by  both  parties  upon  the  trial  as  correct.  By 
this  method  he  found  that  1,777.10  tons  of  firstrclass  ore  and  19,238.51 
tons  of  second-class  ore  were  taken  from  the  Alliance  side  of  tiie  600 
stopes  in  1914,  1915,  'and  1916.  He  then  subtracted  from  the  183,523 
cubic  feet  one-seventh,  the  average  of  the  figures  of  Mr.  O'Neill,  a 
witness  for  the  King  Company,  for  waste,  leaving  157,305  cubic  feet 
in  the  cavity  of  the  600  stopes  that  must  have  been  occupied  by  ore, 
and  found  that  by  allowing  6  cubic  feet  of  first-class  ore  to  the  ton,  and 
7.62  cubic  feet  of  second-class  ore  to  the  ton,  the  1,777.10  tons  of 
first-class  ore  and  the  19,238.51  tons  of  second-class  ore  would  fill 
157,295  of  the  157,305  cubic  feet  therein. 

Counsel  for  the  King  Company,  after  describing  Mr.  Taylor's  meth- 
od, write  in  their  brief,  "There  is  nothing  faulty  about  Mr.  Taylor's 
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mathematics  here,  but  the  600  stopes  must  be  taken  to  mean  all  the 
stopes  on  the  Alliance  side  below  the  500- foot  level,"  and  they  insist 
that  his  conclusions  are  not  only  inaccurate,  but  without  probative 
force,  because  neither  he  nor  Mr.  Brooks  included  in  the  183,523  cubic 
feet  of  cavity  the  space  in  the  700-foot  drift  stOpe,  3,402  cubic  feet, 
in  the  704-foot  drift  through  ore,  3,430  cubic  feet,  in  the  700-foot 
level  drift  through  ore,  9.030  cubic  feet,  or  in  the  707-raise  stope,  1,090 
feet.  In  support  of  this  contention  counsel  present  a  persuasive  ar- 
ray of  evidence  and  argument.  It  is,  however,  difficult  to  believe  that 
Mr.  Brooks  was  either  ignorant  of  the  facts  or  in  error  in  his  testi- 
mony on  this  subject.  He  was  the  engineer  of  the  King  Company, 
familiar  with  its  doings  and  with  the  mining  property,  more  familiar 
than  any  other  witness  in  the  case.  He  testified  in  much  detail  re- 
garding the  600  stopes — ^that  is  to  say,  the  stopes  below  the  SOO-foot 
level  from  which  ore  came  out  of  the  Conkling  through  the  place  where 
the  tonnage  was  recorded  in  1914,  1915,  and  1916;  that  the  total  cav- 
ity therein  contained  183,523  cubic  feet,  and  that  there  were  no  other 
stopes  the  material  of  which  came  out  through  the  600  level  during 
those  years.  This  testimony  of  Mr.  .Taylor  and  Mr.  Brooks  formed  a 
substantial  basis,  if  true,  as  counsel  conceded,  for  clear  proof  of  the 
number  of  cubic  feet  of  ore  of  each  class  in  the  Conkling  claim  re- 
quired to  make  a  ton.  There  was  no  suggestion  by  that  company  in 
the  examination  of  Brooks  or  Taylor  that  the  testimony  as  to  the  num- 
ber of  tons  or  as  to  the  number  of  cubic  feet  in  the  600  stope  was  either 
false  or  inaccurate.  Taylor  took  the  number  given  by  Brooks,  made 
his  proof  on  that  basis,  and  now  the  King  Company  insists  it  is  no 
proof,  because  its  witness  was  mistaken  and  the  testimony  he  gave  was 
erroneous. 

The  evidence  shows  that  some  of  the  stopes  below  the  500  level 
were  called  by  different  names  at  different  times,  but  that  the  term 
"600  stopes"  was  often,  but  not  always,  used  to  denote  all  the  stopes 
on  the  Alliance  side-  below  the  500  level ;  that  the  King  Company  and 
Mr.  Brooks  probably  knew  more  of  the  facts  in  this  case  than  Mr. 
Taylor  and  the  Conkling  Company ;  and  that  the  latter  had  reason  to 
rely  upon  his  evidence.  Each  party  has  been  able  to  present  evidence 
that  its  opponent's  basis,  when  applied  under  assumptions  it  makes  to 
a  specific  stope  it  selects,  demonstrates  its  erroneous  character.  There 
is  much  evidence  on  the  subject  under  consideration  that  has  not  been 
recited.  The  evidence,  for  9.315  cubic  feet  per  ton  of  second-class 
ore  is  not  convincing.  Perhaps  its  best  support  is  the  single  sample 
of  second-class  ore  taken  from  the  exhausted  cavity  by  Brooks,  which 
according  to  his  testimony  required  11.17  cubic  feet  per  ton,  and  ac- 
cording to  the  two  selected  experts  10.3  cubic  feet  per  ton.  Brooks 
himself  testified  that  the  taking  of  this  single  sample  of  second-class 
ore  and  inferring  from  it  that  all  the  second-class  ore  in  the  mine  requir- 
ed the  same  number  of  cubic  feet  as  this  sample  to  make  a  ton  was  not 
the  proper  way  of  arriving  at  the  desired  result,  and  that  he  had  in- 
tended to  get  and  thought  he  had  taken  more  samples  of  the  second- 
class  ore,  but  when  they  were  assayed  all  he  had  taken,* except  this 
one,  proved  to  be  first-class.    This  mistake  in  his  selection  rather  in- 
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dicates  that  consciously  or  unconsciously  he  underestimated  the  grade 
and  value  of  the  Conkling  ore.  So  improbable  was  his  deduction 
from  his  sample  and  from  his  experiments  on  this  subject  that  the 
second-class  ore  ran  11.17  cubic  feet  per  ton,  thi.t  the  court  and  both 
parties  to  the  suit  refused  before  the  final  argument  below  to  fol- 
low it. 

His  conclusion  from  the  samples  of  first-class  ore  that  8.44  cubic 
feet  of  the  first-class  ore  were  required  to  make  a  ton  was  also  dis- 
carded by  all  parties.  The  King  Company  now  claims  only  7.275 
cubic  feet.  The  average  derived  from  the  number  of  cubic  feet 
found  by  the  two  experts  from  the  five  samples  submitted  to  them 
was  6.86  feet,  and  the  court  below  found  6.  There  was  a  large  amount 
of  evidence  as  to  the  class  and  character  of  this  ore  from  witnesses 
who  had  seen  it  or  seen  the  samples  of  it  remaining  in  the  cavity. 
Some  of  this  testimony  persuasively  indicates  that  there  was  much 
ore  in  the  cavity  of  a  high  grade  that  was  not  adequately  represented 
by  the  samples,  and  after  much  deliberation  our  conclusion  is  that  the 
record  is  insufficient  to  warrant  a  decision  that  the  court  below  made 
any  mistake  in  its  finding  that  the  number  of  cubic  feet  required  to 
make  a  ton  of  first-class  ore  taken  from  the  Conkling  daim  was  6, 
and  that  the  number  of  .cubic  feet  required  to  make  a  ton  of  the  sec- 
ond-class ore  taken  from  the  Conkling  claim  was  7.62. 

The  court  below  found  that  there  was  no  waste  in  the  material 
extracted  in  1907  and  1908,  and  that  the  vjraste  in  the  material  taken 
out  in  1909,  1910,  1913,  1914,  1915,  and  1916,  wherever  the  matter 
of  waste  was  important,  was  one-seventh.  The  King  Company  in- 
sists that  the  court  should  have  found  that  one-seventh  of  the  mate- 
rial taken  in  1908  was  waste,  but  the  facts  that  there  is  no  claim  that 
there  was  any  waste  in  the  material  extracted  in  1907,  that  the  ma- 
erial  extracted  in  1907  and  1908  was  adjoining  and  similar,  that  the 
King  company  made  no  claim  of  waste  in  1908  in  its  first  two  ac- 
counts, and  a  consideration  of  all  the  other  evidence  on  this  subject 
failed  to  convince  that  there  was  any  error^n  the  finding  of  the  court 
in  this  regard. 

The  court  concluded  that  one  half  of  the  ore  extracted  in  1907  was 
first-class,  and  that  the  other  half  was  second-class,  and  that,  in  the 
ore  extracted  in  1908  the  proportion  of  first-class  to  second-class  was 
1  to  2.  Counsel  for  the  King  company  argue  that  the  evidence  proves 
that  not  more  than  40  per  cent,  of  the  ore  extracted  in  1907,  and  not 
more  than  one-eighth  of  that  taken  in  1908,  was  first-class  ore.  A  re- 
view of  the  testimony  on  this  subject  has  satisfied  that  there  is  more 
probability  that  the  court  found  the  proportion  of  first-class  ore  for 
these  two  years  too  small  than  there  is  that  it  found  it  too  large.  The 
evidence,  however,  does  not  make  clear  or  convincing  proof  that  any 
other  proportion  than  that  found  by  the  court  would  be  likely  to  be 
nearer  the  actual  fact  than  its  finding,  and  that  finding  is  accordingly 
left  undisturbed. 

After  May  1,  1909,  the  number  of  cars  of  first-class  and  of  sec- 
ond-class ore  was  recorded  in  the  shift  bosses'  records  and  the  court 
bdow  adopted  the  proportion  of  first-class  to  second-class  deduced 
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from  that  record  and  applied  it,  not  only  to  the  ore  taken  after  May 
1,  1909,  but  also  to  the  ore  extracted  during  the  first  four  months  of 
that  year.  The  evidence  discloses  no  method  more  likely  to  produce 
a  correct  result.  Many  less  important  objections  to  the  findings  of 
the  court  as  to  the  volume  of  the  ore  and  many  alleged  discrepancies 
between  the  evidence  and  the  findings  have  been  argfued  and  consider- 
ed. It  was  impossible  in  the  nature  of  thtf  case  to  prove  or  to  find  the 
true  value  of  this  ore,  the  true  amount  of  each  class,  or  the  exact  pro- 
portion of  the  classes.  The  duty  nevertheless  was  imposed  upon  the 
court  below  to  make  findings  upon  these  subjects  as  near  to  the  facts 
as  it  could.  This  courts  upon  a  review  of  all  the  evidence  upon  these 
subjects,  despairs  of  making  findings  or  reaching  a  conclusion  thereon 
more  nearly  correct  than  those  of  the  court  below,  and  they  must 
therefore  •stand. 

In  determining  the  value  of  the  ore- taken  by  the  King  Company, 
the  court  divided  the  time  of  the  taking  into  yearly  periods,  and,  with 
one  or  two  exceptions,  found  the  value  per  ton  of  the  ore  extracted 
from  the  Conkling  ground  to  be  the  same  as  the  average  yearly  price 
per  ton  received  by  the  King  Company  from  the  mixed  ore  of  its 
class  sold  by  the  King  Company  during  that  year.  Prior  to  April, 
1907,  the  Keams-Keith  Company  extracted  and  stored  in  drifts  and 
levels  659.15  tons  of  crude  or  shipping  ore  and  252.06  tons  of  concen- 
trates. This  ore  was  shipped,  assayed,  and  sold  by  the  King  Company 
after  April,  1907,  and  its  pietallic  contents  were  proved.  The  King 
Company  insists  that  the  metallic  contents  of  all  the  ore  taken  from 
the  Conkling  mine  should  have  been  found  to  be  the  same  as  those 
of  the  K-K  shipments,  and  that  on  that  basis  its  value  should  have  been 
estimated.  This  contention  presents  the  question.  Did  the  value  per 
ton  of  the  It-K  shipments  mined  in  1906  probably  more  nearly  rep- 
resent the  value  per  ton  of  the  shipments  mined  from  Conkling 
ground  in  the  years  1907,  1908,  1909,  1910,  1913,  1914,  1915,  and 
1916,  respectively,  than  the  average  value  per  ton  of  the  mixed  ore 
taken  from  the  Conkling  zAd  adjoining  ground  in  the  same  mine  dur- 
ing those  years  respectively  ?  A  thoughtful  review  of  all  the  evidence 
upon  this  subject  has  led  the  court  to  believe  that  this  question  must 
be  answered  in  the  negative. 

The  Conkling  Company  is  discontented  with  the  value  of  the  ore 
found  by  the  court,  and  insists  that  it  is  too  low,  and  that  its  finding 
should  have  been  based,  not  upon  the  yearly  average  price  per  ton 
obtained  for  the  mixed  ore,  but  upon  the  highest  price  per  ton  re- 
ceived by  the  King  Company  during^  each  yearly  period  from  any 
of  the  ore  taken  from  the  mine  during  such  penod  pursuant  to  the 
rule  that  where  one  knowingly  mixes  the  goods  of  anothw  with  his 
own  or  fails  in  his  duty  to  keep  them  separate,  so  that  the  value  of 
the  former  cannot  be  ascertained,  he  should  suffer  all  the  possible 
loss  and  inconvenience  from  his  breach  of  duty.  The  existence  and 
beneficence  of  this  rule  is  conceded,  but  like  other  equitable  principles 
and  rules  it  must  be  so  applied  to  the  particular  facts  of  each  case, 
if  possible,  as  to  work  out  substantial  justice  to  each  of  the  parties 
to  the  litigation.    If  all  the  ore  in  controversy  had  been  taken  from 
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that  part  of  Conkling  ground  easterly  of  the  13S-foot  strip,  without 
the  Imowledge  of  the  Conkling  Company  and  without  opportunity  for 
it  to  examine  the  ore  and  measure  the  work  or  the  cavity  during  the 
process  of  the  extraction,  it  might  have  been  just  and  necessary  to 
charge  the  King  Company  the  highest  price  it  received  from  any  of 
the  mixed  ore  in  each  year.  But  the  great  bulk  of  the  ore  came  f  romi 
the  13S-foot  strip.  The  King  Company  claimed  the  exclusive  owner- 
ship of  that  strip,  and  its  officers  testified  that  they  believed  that  the 
claim  was  well  founded.  In  view  of  the  facts  that  the  District  Court 
sustained  that  claim,  that  the  nature  of  the  controversy  was  such  that 
the  King  Company  and  its  officers  cannot  be  held  to  have  been  without 
probable  cause  to  believe  that  its  claim  might  be  sound  until  it  was 
otherwise  adjudged  by  this  court,  and  that  from  July,  1908,  under  the 
order  of  the  court  below,  the  Conkling  Company  had  the  privilege 
and  opportunity  of  examining  the  pre  as  it  was  removed,  and  of  sur- 
veying the  cavities  from  which  it  was  taken,  this  court  is  of  the  opinion 
that  the  use  of  the  average  yearly  prices  of  the  mixed  ore  sold  as 
the  basis  of  the  estimated  value  of  that  taken  from  the  Conklii^  claim 
is  more  likely  to  produce  a  just  and  equitable  finding  of  its  value  than 
the  use  of  the  highest  price  of  any  of  the  mixed  ore  sold  during  each 
year.  It  is  therefore  unwilling  to  change  the  basis  of  the  estimate  of 
the  value  of  the  ore  which  the  court  below  adopted. 

Counsel  for  the  Conkling  Company  also  complain  that  the  prices 
received  by  the  King  Company  for  the  mixed  ore  it'  sold  after  Jan- 
uary, 1909,  were  at  least  $3  per  ton  less  than  it  could  and  should  have 
obtained,  and  that  on  that  account  this  court  should  increase  the  vallie 
found  below  of  the  Conkling  ore  taken  during  that  time  at  least  $3 
per  ton.  The  King  Company  proved  without  objection  that  it  sold 
the  mixed  ore  it  mined  after  January  1,  1909,  under  the  Heinze  con- 
tract, which  was  made  May  21,  1907,  and  ran  for  10  years  after  Jan- 
uary 21,  1909.  It  introduced  in  evidence  without  objection  that  con- 
tract, and  two  preceding  contracts  dated  respectively  September  1, 
1903,  and  June  14,  1907,  under  which  the  King  Company  and  its  pred- 
ecessor in  interest  had  sold  and  delivered  their  ore  to  the  American 
Smelting  &  Refining  Company.  Over  the  objection  of  the  King  Com- 
pany the  Conkling  Company  introduced  in  evidence  two  contracts  of 
the  American  Smelting  &  Refining  Company,  one  with  Little  Bell  Con- 
solidated Mining  Company  dated  May  2,  1906,  Exhibit  No.  110,  and 
one  with  the  King  Company  dated  May  25,  1911,  Exhibit  No.  Ill,  and 
a  contract  between  Wilbert  Mining  Company  and  Knight  &  Wamock, 
dated  February  17,  1915,  Exhibit  No.  115,  but  neither  of  these  three 
exhibits  is  found  in  the  record  in  hand.  The  King  Company  also  in- 
troduced in  evidence  the  testimony  of  Mr.  Howard  to  the  effect  that 
he  had  compared  the  Wilbert  contract  with  the  Heinze  contract,  and 
that,  although  there  was  some  difference  in  the  penalties  imposed  by 
the  two  contracts,  the  Wilbert  contract  yielded  $4  or  $4.50  per  ton 
more  to  the  vendor  of  the  ore  than  did  the  Heinze  contract  on  the  sale 
of  lots  of  ore  described  in  Exhibits  No.  113  and  114,  hut  these  ex- 
hibits are  not  in  the  record.  The  Wilbert  contract  was  dated  February 
17,  1915.    The  Heinze  contract  was  dated  in  1907,  more  than  7  years 
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earlier.  It  covered  a  period  of  10  years.  There  is  no  evidence  before 
this  court  to  show  that  the  market  value  of  the  ore  was  the  same  or 
approximately  the  same  in  1915  that  it  was  in  1907.  There  is  no  evi- 
dence to  show  the  time  the  Wilhert  contract  was  to  run.  The  r/ecord, 
however,  contains  two  time  contracts,  under  which  the  King  Company 
or  its  predecessor  sold  its  ore  prior  to  the  term  of  the  Heinze  contract, 
and  the  latter  does  not  appear  to  be  less  favorable  to  the  vendor  than 
were  the  two  contracts  that  preceded  it. 

Counsel  for  the  Conkling  Company  argue  that  the  King  Company 
made  the  Heinze  contract  to  sell  its  ore  for  less  than  its  value  from  the 
fact  that  It  contains  an  agreement  for  the  sale  to  Heinze  of  a  large 
amount  of  the  stock  of  the  King  Company.  But  there  is  no  evidence 
that  he  was  buying  the  stock  at  a  price  greater  than  its  value  in  order 
to  get  the  ore  at  a  price  less  than  its  value,  and  the  legal  presumption 
is  that  he  agreed  to  pay  a  fair  price  for  both.  There  is,  therefore,  no 
evidence  here  that  the  prices  obtained  under  the  Heinze  contract  were 
less  than  they  should  have  been,  except  the  testimony  of  Mr.  Howard 
that  Wilbert's  contract  of  1915  was  more  favorable  to  the  vendor  than 
the  Heinze  contract  of  1907.  This  is  insufficient  to  warrant  an  appel- 
late court  in  changing  the  finding  of  the  court  below,  in  view  of  the 
facts  that  the  Heinze  contract  of  1907  was  more  favorable  to  the  ven- 
dor than  its  prior  contracts,  that  more  than  7  years  intervened  between 
the  Heinze  contract  and  the  contract  of  Willxrt,  that  the  court  below 
had  before  it  for  examination  and  comparison  the  Little  Bell  contract, 
the  King  contract  of  May  25,  1911,  and  the  Wilbert  contract,  neither 
of  which  is  presented  to  this  court,  and  that  the  court  bdow  upon  a 
view  of  all  this  evidence  concluded  that  the  price  fixed  by  the  Heinze 
contract  represented  the  fair  value  of  the  ore. 

[3]  In  the  accounting,  the  court  below  allowed  to  the  King  Com- 
pany, as  a  part  of  its  expense  of  extracting,  preparing  and  marketing 
the  ore,  $22,283.14,  which  it  found  to  be  one-half  of  the  King  Com- 
pany's predecessor's  expense,  and  of  the  interest  thereon  to  May  1, 
1907,  in  cleaning  and  extending  the  Alliance  Tunnel  and  the  cross- 
cuts and  drifts  therefrom  in  Conkling  ground.  The  King  Company 
complains  that  the  court  did  not  allow  it  the  whole  of  that  expense  and 
interest  thereon,  and  that  it  did  not  also  allow  it  $10,853.12  more  on 
account  of  the  expense  and  interest  thereon  of  driving  certain  cross- 
cuts and  drifts  from  the  tunnel  on  account  of  which  no^ allowance  was 
made.  On  the  other  hand,  the  Conklir^  Company  contends  that  noth- 
ing should  have  been  allowed  on  account  of  any  of  these  expenses. 

[4]  The  general  rule  is  that  a  cotenant  in  the  exclusive  possession 
of  mining  property,  who  extracts  and  sells  the  ore,  may  charge  against 
its  proceeds  the  reasonable  and  necessary  expenses  of  its  extraction 
and  marketing.  The  ore  was  all  extracted  and  marketed  between  Sep- 
tember, 1906,  and  the  year  1917.  The  expenses  of  cleaning  and 
extending  the  Alliance  tunnel  were  incurred  heween  1901  and  1906. 
The  Arthur  lode  mining  claim  lies  easterly  of  the  Conkling  claim,  and 
the  parties  hereto  and  their  predecessors  in  interest  have  owned  the 
former  in  the  same  proportions  as  they  have  owned  the  latter  from  a 
time  anterior  to  1902.    The  portal  of  the  Alliance  Tunnel  is  more  than 
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a  mile  and  a  half  easterly  of  the  east  line  of  the  Arthur  claim,  and  more 
than  10,000.  feet  distant  from  the  stopes  in  the  westerly  end  of  the 
Conkling  mine  from  which  the  ore  in  dispute  was  taken,  and  none  of 
it  was  ever  taken  out  through  that  portal.  The  King  Company  (in 
fact,  its  predecessor  in  interest)  was,  and  it  now  is,  the  exclusive  owner 
of  the  land  east  of  the  Arthur  claim,  and  prior  to  the  year  1892  it  or 
its  predecessor  ran  this  tunnel  until  it  reached  a  point  about  90  feet 
east  of  the  easterly  line  of  the  Conkling  claim  near  its  northeast  comer. 
By  the  year  1902  this  tunnel  had  become  caved  in  places  and  badly  6ut 
of  repair.  Thereupon  the  King  Company  cleaned  it  out  and  drove  it 
westerly  along  near  the  northerly  line  of  the  Conkling  claim,  part  of 
the  way  without,  but  most  of  the  way  within,  that  claim,  until  it  passed 
out  of  the  westerly  end  thereof  whence  it  was  connected  by  a  drift 
from  the  tunnel  to  the  Silver  Hill  shaft  and  station  which  are  located 
a  short  distance  northwest  of  the  southwest  comer  of  the  Conkling 
daim.  On  January,  1905,  this  tunnel  had  reached  a  point  about  135 
feet  east  of  the  west  line  of  the  Conkling  ground. 

The  King  Company  during  the  year  1906  drove  the  McKay  crosscut 
from  that  point,  which  was  a  few  feet  south  of  the  north  line  of  the 
Conkling,  southerly,  nearly  at  right  angles  to  the  course  of  the  tunnel, 
and  while  so  doing  it  discovered  the  ore  in  controversy,  in  November 
or  December,  1906,  near  the  south  line  of  the  Conkling  ground.  In- 
spired by  this  discovery,  it  concealed  the  ore  and  the  fact,  and  bought 
for  $125,000,  in  April  or  May,  1907,  the  Belmont  mining  claims,  some 
of  which  adjoin  the  Conkling  on  the  west  and  contained  a  part  of  the 
body  of  the  ore  the  King  Cotnpany  had  discovered,  and  on  one  of  which 
the  Silver  Hill  shaft  and  station  is  located.  It  has  used  the  tunnel  to 
approach  and  to  aid  it  in  working  the  Belmont  group  of  mines,  and  has 
used  some  parts  of  it  to  take  out  some  of  the  Conkling  ore.  There  is 
some  ore  remaining  in  the  Conkling,  but  as  part  of  the  tunnel  is  in 
ground  owned  by  the  King  Company  exclusively,  the  Conkling  Com- 
pany has  no  right  to  use  the  tunnel  to  take  that  ore  out.  A  large 
quantity  of  water  gathers  in  and  flows  in  a  ditch  repaired  and  extended 
during  the  cleaning  and  extension  of  the  tunnel,  and  the  King  Com- 
pany has  had  and  still  has  the  use  of  this  water  for  its  boilers  and  for 
household  and  culinary  purposes,  and  has  received  for  the  surplus 
above  its  needs,  between  1900  and  1907,  $18,391.55,  and  between  June 
1,  1907,  and  December  31,  1916,  $23,000,  in  all  $41,391.55;  but  no 
credit  for  any  of  this  income  has  been  taken  into  consideration  or  al- 
lowed to  the  Conkling  as  an  offset  against  the  expense  of  cleaning  and 
extending  the  tunnel  charged  against  it.  The  court  below  allowed  to 
the  King  Company  the  entire  amount  of  the  expense  of  driving  the 
McKay  crosscut  and  the  interest  thereon.  Should  it  also  have  allowed 
to  it  the  expense  of  cleaning  and  driving  the  tunnel  and  the  opening 
of  the  many  drifts  and  crosscuts  along  its  course  in  ConkHng  ground, 
from  which  some,  how  much  we  know  not,  ore  was  extracted,  and 
which  expense  the  King  Company  claims  amounted,  with  interest,  to 
$62,842.43? 

It  argues  that  this  allowance  should  be  made  because  this  expen- 
diture resulted  in  the  discovery  and  the  extraction  of  the  Conkling 
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ore.  By  the  same  mark  it  caused  the  discovery,  the  purchase,  and  the 
extraction  by  the  King  Company  of  the  ore  from  the  Belmont  group ; 
and  if  the  Conkling  Company  is  to  pay  for  the  tunnel  on  the  ground 
here  urged,  why  should  not  the  King  Company  account  to  it  for  the 
Belmont  ores?  /It  is  the  reasonable  proximate  causative,  not  the  re- 
mote and  inconsequential,  expense  of  discovering,  extracting,  and 
marketing  ore  that  is  allowable  to  the  tenant  who  secretly  takes  the 
common  property  and  appropriates  to  himself  his  cotenant's  share  of 
it's  proceeds.  There  is  testimony  in  the  record  that,  if  the  Conkling 
Company  had  known  where  the  ore  was,  it  would  have  cost  it  $82,- 
000  to  have  sunk  the  requisite  shaft  to  reach  it;  but  this  is  no  reason 
why  the  Conkling  Company  should  pay  to  its  cotenant,  who  discov- 
ered and  appropriated  its  share  of  the  ore,  any  more  than  the  reason- 
able approximate  expenses  of  the  discovery,  extraction,  and  market- 
ing thereof. 

The  tunnel,  before  it  was  cleaned  and  extended,  did  not  produce 
and  conduct  the  volume  of  water  and  produce  the  revenue  from  that 
source  which  it  has  since  brought ;  nor  was  it  useful  to  the  King  Com- 
pany as  an  adit  to  the  ores  in  the  Belmont  group  or  in  the  removal 
thereof.  If  the  Conkling  Company  were  to  pay  for  this  cleaning  and 
driving,  then  it  should  l^ve  credit  for  at  least  some  of  the  proceeds 
and  benefit  derived  from  it  by  the  King  Company.  The  revenue  the 
latter  has  derived  from  the  sale  of  the  surplus  water  alone,  with  in- 
terest thereon  to  May  1,  1907,  exceeds  all  the  expenses  of  cleaning 
and  extending  the  tunnel  and  the  interest  thereon,  to  say  nothing  of 
the  value  of  the  use  of  all  the  water  the  King  Company  needed  and  the 
benefit  of  its  use  of  the  tunnel  for  transportation  purposes.  In  the 
opinion  of  this  court  none  of  the  expense  of  cleaning  and  extending 
the  Alliance  Tunnel  and  the  drifts,  chutes,  and  crosscuts  therefrom 
should  have  been  allowed  to  the  King  Company  in  this  accounting. 

The  King  Company  urges  that  it  should  be  allowed  what  it  would 
have  cost  the  Conkling  Company  to  have  sunk  a  winze  from  the  5CX) 
to  the  700  level,  $50  per  foot,  or  $10,750,  because  the  King  Company 
took  its  ore  up  from  the  600  and  700  levels  through  its  Silver  King 
shaft,  which  it  had  sunk  to  the  900  level  at  the  expense  of  $125  per 
foot ;  but  the  King  Company  sunk  that  shaft  on  its  own  ground  for 
its  own  purpose,  and  in  the  accounting  it  was  allowed  the  agreed  cost 
of  mining  and  tramming  the  Conkling  ores  which  the  King  Company 
took  out  through  that  shaft.  The  Conkling  Company  has  no  right  to 
the  use  of  that  shaft,  it  owns  no  interest  in  it,  and  there  was  no  er- 
ror in  the  refusal  of  the  court  below  to  make  an  additional  chargje 
against  it  for  the  expense  of  sinking  a  winze  that  never  was  sunk. 

The  King  Company  also  insists  that,  in  addition  to  the  stipulated 
cost  of  mining,  milling,  etc.,  the  Conkling  ore,  which  was  allowed  to 
it  in  the  accounting,  it  should  be  allowed  $18,304.69,  which  it  claims 
is  the  proportion  of  the  interest  from  May  1,  1907,  to  April  1,  1916, 
on  the  amount  it  invested  in  mine  buildings  and  machinery,  that  the 
Conkling  ore  bore  to  all  the  first-class  ore  the  King  Company  took 
from  that  mine  during  that  period,  and  $14,463.24,  which  it  claims  is 
the  proportion  of  the  interest  from  May  1,  1907,  to  April  1,  1916,  on 
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the  amount  it  had  invested  in  mill  buildings,  etc.,  that  the  number  of 
tons  of  Conkling  concentrates  bore  to  the  number  of  tons  of  concen- 
trates derived  from  the  entire  mine.  But  there  is  no  proof  that  these 
investments  in  mine  buildings,  mill  buildings,  and  machinery  were  made 
for  the  purpose  of  handling  the  ore  from  the  Conkling  claim,  nor  that 
they  would  not  have  been  made,  if  there  had  been  no  discovery  of  ore 
in  the  Conkling  claim.  The  Conkling  Company  has  never  had,  and  has 
not  now,  any  title  or  right  of  use  of  these  buildings  or  machinery,  or  of 
any  of  them.  The  King  Company  took  the  ConJcling  ore  without  the 
request  or  consent  of  the  Conkling  Company,  it  failed  to  keep  it  sepa- 
rate or  to  account  for  it,  it  has  been  allowed  in  the  accounting  the  stipu- 
lated cost  of  mining,  tramming,  and  milling,  and  its  daim  to  be  allowed 
a  part  of  the  interest  upon  its  investments  in  addition  does  not  appeal 
to  the  conscience  of  a  chancellor. 

The  conclusion  of  the  whole  matter  is  that  the  $542,222.58  named 
in  the  decree  should  be  increased  to  $570,076.50,  by  the  addition  to 
the  former  amount  of  the  sum  of  $27,853.92,  which  is  three-fourths 
of  $22,283.14,  the  expense  of  cleaning  and  extending  the  Alliance 
tunnel,  plus  the  interest  on  that  three-fourths  from  May  1,  1907,  to 
March  1,  1918. 

Let  the  decree  be  so  modified,  and,  thus  modified,  let  it  be  affirmed. 


GULF,  O.  ft  S.  P.  RY.  00.  v.  UNITED  STATES* 

(Circuit  Court  of  Appeals,  Plfth  Circuit.     February  6,  1919.) 

No.  8185. 

Masteb  and  Sebvakt  ^=»13 — ^Houbs  of  Service — ^Violationb. 

Where  a  railroad  company  detained  train  crews  in  service  more  than 
16  honrs,  it  cannot  excuse  the  violation  of  the  Hours  of  Service  Act,  on 
the  ground  of  unavoidable  casualty,  because  an  aoddent  occurred  at  a 
point  some  distance  from  division  points,  where  it  could  have  sent  relief 
crews,  for  Hours  of  Service  Act,  |  3  (Comp.  St.  §  8679),  relieving  the  car- 
riers in  case  of  casualty,  does  not  r^eve  from  the  duty  to  exercise  dili- 
gence to  comply  with  the  act 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas ;  Waller  T.  Burns,  Judge. 

Action  at  law  by  the  United  States  against  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  for  penalties  for  violation  of  the  Hours  of 
Service  Act.  There  was  a  judgment  for  the  United  States,  and  de- 
fendant brings  error.    Affirmed. 

J.  W.  Terry  and  Ballinger  Mills,  both  of  Galveston,  Tex.  (Terry, 
Gavin  &  Mills,  John  G.  Gregg,  and  Frank  J.  Wren,  all  of  Galveston, 
Tex.,  on  the  brief),  for  plaintiff  in  error. 

John  E.  Green,  U.  S.  Atty.,  of  Houston,  Tex.,  and  Philip  J.  Doherty, 
Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C.  (Roscoe  F.  Walter,  Sp. 
Asst.  U.  S.  Atty.,  of  Washington,  D.  C.,  on  the  brief),  for  the  United 
States. 

^5»For  otber  casea  see  same  topic  &  KET-NUMBBR  in  all  Key^Numbered  DigestB  A  Indexes 
255  F. — iS      ♦Certiorari  denied  249  U.  S.  — ,  39  Sup.  Gt  493,  63  L.  Ed.  — . 
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Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

BATTS,  Circuit  Judge.  Suit  for  penalties  was  instituted  by  the 
United  States  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
for  violation  of  Act  March  4,  1907  (34  Stat.  1415,  c.  2939  [Comp.  St. 
§§  8677-8680]),  "to  promote  the  safety  of  employes  and  travelers  upon 
railroads,  by  limiting  the  hours  of  service  of  employes  thereon."  That 
12  employes,  constituting  two  crews,  were  detained  in  service  more 
than  16  hours  is  admitted.  The  defense  was  that  the  delays  of  the  trains 
from  which  the  excessive  service  resulted  were  caused  by  casualties  and 
unavoidable  accidents,  under  circumstances  to  make  applicable  section 
3  of  the  act.  The  defendant  also  alleged  that  the  employes  were  re- 
lieved as  soon  as  the  trains  reached  terminal  points,  and  as  soon  as 
it  was  possible  to  do  so. 

Appellee  contends  that  the  accident  causing  the  delay  of  one  of  the 
trains  was  not  of  a  character  contemplated  by  section  3  of  the  act. 
Determination  of  this  issue  is  unnecessary.  It  is  evident  from  the  tel- 
egrams of  the  train  dispatcher  to  the  crews  that  it  was  understood  that 
the  time  lost  as  the  result  of  the  accidents  could  be  added  to  the  16 
hours,  and  that  if  the  crews  were  not  kept  in  service  beyond  this  aug- 
mented time,  no  violation  of  the  law  would  result.  Railroad  employes 
were  doubtless  warranted,  at  the  time,  by  the  rulings  of  the  Interstate 
Commerce  Commission  in  assuming  this  to  be  the  law.  i 

Section  3  of  the  act,  to  the  effect  *'that  the  provisions  of  this  act  shall 
not  apply  in  any  case  of  casualty  or  uniavoidable  accident,"  etc.,  con- 
strued in  connection  with  the  other  terms  of  the  act,  has  been  held  in 
cases  in  which  it  applies  "not  to  relieve  the  carrier  from  the  exercise 
of  diligence  to  comply  with  the  general  provisions  of  the  act."  "It  is 
still  the  duty  of  the  carrier  to  do  all  reasonably  within  its  power  to 
limit  the  hours  of  service,  in  accordance  with  the  requirements  of  the 
law.**  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  United  States,  244  U. 
S.  336,  37  Sup.  Ct.  635,  61  L.  Ed.  1175,  Ann.  Cas.  191 8C,  794. 

In  the  case  from  which  the  quotations  are  made  the  train  was  per- 
mitted to  run  through  a  point  at  which  a  relief  crew  could  have  been 
secured,  and  it  is  therefore  to  be  differentiated  from  the  instant  case. 
But  the  construction  of  the  statute  is  unequivocal.  It  does  not  appear 
that  appellant  did  all  that  could  reasonably  have  been  done  to  relieve 
the  crew.  While  there  were  no  terminals  between  Bellville  and  Galves- 
ton (the  division  upon  which  the  delays  occurred),  it  is  not  made  to 
appear  that  crews  could  not  have  been  sent  from  one  of  those  points 
to  take  charge  of  the  trains.  During  the  delays  passenger  trains  from 
both  terminals  passed  the  points  at  which  the  trains  were  held.  The 
facts  do  not  negative  other  means  of  relief. 

Defendant  not  only  fails  to  show  that  all  was  done  that  could  pos- 
sibly have  been  done,  but  the  record  makes  it  clear  that  it  was  under- 
stood at  the  time  that  this  was  not  required  by  the  law.  If  the  facts 
warrant  any  character  of  equitable  relief  from  the  penalty,  the  issue 
is  not  made  by  the  pleadings.  As  the  case  is  presented  to  us,  each  of 
the  train  employes  was  kept  in  service  longer  than  was  permitted  by 
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the  general  provisions  of  the  law,  and  the  evidence  furnishes  no  basis 
for  a  finding  that  plaintiff  in  error  did  all  that  was  reasonably  prac- 
ticable to  prevent  this  result. 
The  judgment  is  affirmed. 


UNITED  STATES  ▼.  GALVESTON.  H.  &  H.  B.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  8^  1919.) 

No.  3196. 

Railboads  ^=»229 — Safety  Appliance  Act— Use  of  Am  B&akes — Running 
OF  Tbain. 

The  moyement  by  a  switch  engine  of  80  to  90  can,  coupled  together, 
some  containing  interstate  shipments,  for  several  miles,  crossing  main 
line  tracks  of  several  railroads  and  streets  at  grade,  and  for  parts  of 
the  distance  over  main  line  track,  although  in  a  network  of  tracks  com- 
monly called  the  dty  yards,  was  not  a  switching  operation,  but  the  run- 
ning of  a  train  and  the  failure  to  connect  up  the  air  brakes  so  it  could 
be  controlled  by  the  engineer  constitutes  a  violation  of  Safety  Appliance 
Act,  S  2  (Comp.  St.  §  8614). 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas ;  Waller  T.  Bums,  Judge. 

Action  by  the  United  States  against  the  Galveston,  Houston  &  Hen- 
derson Railroad  Company.  Judgment  for  defendant,  and  the  United 
States  brings  error.    Reversed. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex.,  and  Roscoe  P. 
Walter,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C,  for  the  United 
States. 

S.  W.  McMeans  and  Claude  Pollard,  both  of  Houston,  Tex.  (Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  Tex.,  John  L.  Darrouzet,  of 
Galveston,  Tex.,  and  McMeans,  Garrison  &  Pollard,  of  Houston,  Tex., 
on  the  brief),  for  defendant  in  error. 

Before  WAI^KER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  This  was  an  action  for  the  recovery  of 
penalties  for  alleged  violations  of  the  air  brake  provision  of  the  Safety 
Appliance  Act.  Act  March  2,  1903,  c.  976,  §  2,  32  Stat.  943  (Comp. 
St.  §  8614).  The  petition  contained  four  counts,  the  first  of  which, 
after  setting  out  the  order  of  the  Interstate  Commerce  Commission, 
promulgated  June  6,  1910,  and  becoming  effective  September  1st  fol- 
lowing, which  had  the  effect  of  increasing  the  minimum  number  of 
cars  whose  train  brakes  must  be  under  the  engineer's  control  to  85 
per  cent.,  alleged  that  the  defendant  (defendant  in  error  here) — 

"on  March  28,  1917,  operated  on  it^  line  of  railroad  one  train,  to  wit,  its  own 
transfer  consisting  of  57  cars,  drawn  by  locomotive  engine  G.,  H.  •&  H.  No.  13, 
said  train  being  one  operated  with  power  or  train  brakes  over  a  part  of  a 
highway  of  interstate  commerce.    •    •    • 

''Plaintiff  further  alleges  that  on  said  date  defendant  operated  said  train  as 
aforeisaid  over  its  line  of  railroad,  in  and  about  Galveston,  in  the  state  of  Texas, 

^s»For  other  cas«s  8e«  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeeto  A  Indexes 
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within  the  jurlsdlctioii  of  this  court*  when  none  of  said  cars  in  said  train  had 
their  brakes  used  and  operated  by  the  engineer  of  the  locomotive  drawing  said 
train,  and  when  less  than  86  per  cent  of  the  cars  which  composed  said  train 
bad  their  brakes  used  and  operated  or  so  assembled  and  connected  that  they 
could  be  used  and  operated  by  the  engineer  of  said  locomotive  engine  drawing 
said  train." 

The  averments  of  each  of  the  other  counts  were  the  same,  except 
that  they  averred  the  operation  on  March  29,  1917,  March  30,  1917, 
and  March  31,  1917,  respectively,  of  trains  consisting  of  43,  31,  and  49 
cars  respectively.  The  evidence  adduced  showed  that  each  of  the 
movements  testified  to  of  an  engine  with  the  alleged  number  of  cars 
attached  was  within  the  area  of  the  strip  of  land  on  the  northern  side 
of  Galveston  Island,  extending  eastwardly  a  distance  of  about  5  miles 
from  a  station  a  short  distance  east  of  a  bridge  connectfaig  the  western 
end  of  the  island  with  the  mainland,  over  which  the  trains  of  several 
railroads  pass  in  going  to  or  from  Galveston.  That  area  is  traversed 
by  a  number  of  city  streets  and  by  a  multitude  of  tracks  belonging  to 
and  used  by  different  railroads  and  the  Galveston  Wharf  Company,  a 
connecting  carrier  between  the  railroads  entering  Galveston  and  the 
wharves  along  the  city's  water  front.  Evidence  offered  in  su[^rt  of 
the  first  count  showed  the  following  state  of  facts : 

Defendant's  locomotive  No.  13,  having  57  cars  attached,  pushed  them 
in  an  easterly  direction  from  what  is  known  as  defendant's  old  west 
yard  to  the  east  yard  of  the  Galveston  Wharf  Company,  a  distance  of 
4  miles.  In  so  doing  it  crossed  at  grade  a  number  of  tfie  city's  streets 
which  were  open  for  traffic  and  were  in  use,  also  the  main  line  tracks 
of  several  other  railroads,  over  which  a  number  of  trains  pass  daily, 
and  used  about  400  feet  of  a  track  which  is  the  passenger  main  track 
in  daily  use  for  interstate  trains  of  the  defendant  and  two  other  rail- 
road companies.  At  another  place  it  used  about  100  feet  of  the  de- 
fendant's main  line.  It  passed  through  two  interlockiM  plants,  one  at 
Fifty-First  street  and  the  other  farther  east  at  Thirty-Sixth  street,  the 
former  of  which  is  so  constructed  that,  when  a  train  is  using  one  of  the 
tracks  within  the  plant,  another  train  cannot  use  such  track,  being  pre- 
vented from  doing  so  by  a  derailing  device,  while  the  latter  is  not  equip- 
ped with  the  device  mentioned.  In  the  movement  the  east-bound  main 
track  of  the  Galveston  Wharf  Company  was  used  for  a  distance  of 
about  iy2  miles.  In  making  the  movement  cars  were  set  out  at  two 
places,  8  cars  at  one  place  and  16  cars  at  another. 

Evidence  offered  in  support  of  the  other  counts  showed  similar  states 
of  fact,  the  principal  differences  being  in  the  number  of  cars  moved, 
and  that  the  evidence  offered  to  support  the  second  count  showed  that 
the  distance  moved  was  about  3.4  miles,  and  no  cars  were  set  out  be- 
fore the  movement  ended;  that  the  evidence  offered  to  support  the 
third  count  did  not  show  the  exact  distance,  but  disclosed  that  it  was 
several  miles,  and  showed  that  all  the  cars  were  pushed  to  where  the 
movement  stopped,  except  one,  which  became  defective  en  route  and 
was  set  out  at  what  was  called  the  middle  yard ;  and  that  the  evidence 
offered  to  support  the  fourth  count  showed  that  the  distance  moved 
was  about  3.8  miles,  and  that  cars  were  set  out  at  two  places,  15  cars 
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at  the  middle  yard  and  22  cars  on  a  track  of  the  Galveston  Wharf  Com- 
pany. 

Each  movement  was  made  without  having  the  air  coupled  up  between 
the  engine  and  the  cars  moved,  and  none  of  the  cars  moved  had  their 
brakes  used  and  operated  by  the  engineer  of  the  locomotive  to  which 
the  cars  were  attached.  At  the  times  of  the  movements  in  question 
the  defendant  was  a  common  carrier  engaged  in  interstate  commerce 
by  railroad.  Each  of  the  transfers  contained  interstate  freight.  The 
engine  was  known  as  a  switch  or  yard  engine.  Its  crew  was  known  as 
a  yard  crew.  The  movements  and  the  tracks  used  in  them  were  under 
the  control  of  the  yardmaster.  The  speed  of  each  of  the  movements 
was  6  to  8  or  9  tniles  an  hour.  There  was  judgment  in  favor  of  the 
defendant  pursuant  to  a  verdict  which  the  court  directed. 

The  record  discloses  that  the  action  of  the  court  in  directing  a  ver- 
dict in  favor  of  the  defendant  was  the  result  of  the  conclusion  that  the 
movements  in  question  were  switching  movements,  and  were  not  within 
the  meaning  of  the  provision  of  the  statute  making  it  unlawful  for  a 
.  common  carrier  engaged  in  interstate  commerce  by  railroad  to  "run 
any  train"  in  such  traffic  without  having  a  sufficient  number  of  the 
cars  -so  equipped  with  power  or  train  brakes  that  the  engineer  on  the 
locomotive  can  control  the  speed  of  the  train  "without  requiring  brake- 
men  to  use  the  common  hand  brake  for  that  purpose."  We  do  not 
think  that  in  any  material  respect  the  movements  in  question  were  dif- 
ferent from  those  which  in  two  recent  cases  were  held  by  the  Supreme 
Court  to  have  been  such  train  movements  as  are  prohibited  and  penal- 
ized by  the  statute.  United  States  v.  Erie  Railroad  Co.,  237  U.  S.  402, 
35  Sup.  Ct.  621,  59  L.  Ed.  1019;  United  States  v.  Chicago,  Burlington 
&  Quincy  Railroad  Co.,  237  U.  S.  410,  35  Sup.  Ct.  634,  59  L.  Ed.  1023. 
In  the  opinion  rendered  in  the  first-cited  case,  the  court,  in  the  state- 
ment of  the  grounds  relied  on  to  support  fce  conclusion  that  the  move- 
ments there  in  question  of  transfer  trains  from  Jersey  City  and  Wee- 
hawkeai  to  Bergen,  and  vice  versa,  over  tracks  of  the  defendant,  were 
not  mere  switching  operations,  hut  were  train  movements  within  the 
meaning  of  the  statute  in  question,  said : 

"AlS  tbe  context  shows,  a  train  in  the  sense  ^tended  consists  of  an  engine 
and  cars  which  have  been  assembled  and  coupled  together  for  a  run  or  trip 
along  the  road.  When  a  train  Is  thus  made  up  and  is  proceeding  on  its  Jour- 
ney it  is  within  the  operation  of  the  air  brake  provision.  But  it  is  otherwise 
with  the  various  movements  in  railroad  yards  whereby  cars  are  assembled 
and  coupled  into  outgoing  trains  and  whereby  incoming  trains  which  have 
completed  their  run  are  broken  up.  These  are  not  train  movements  but  mere 
switching  operations,  and  so  are  not  within  the  air  brake  provision."  United 
States  y.  Erie  R.  Co.,  supra,  2S7  U.  S.  407,  35  Sup.  Ct  624,  59  L.  Ed.  1019. 

In  speaking  in  the  last-cited  case  of  movements  which  were  held  to 
be  within  the  prohibition  of  the  statute,  the  court  said : 

"According  to  the  fair  acceptation  of  the  term  they  were  trains  in  the 
sense  of  the  statute.  The  work  in  which  they  were  engaged  was  not  shifting 
<»rB  al>out  in  a  yard  or  on  isolated  tracks  devoted  to  switching  operations, 
but  moving  traffic  over  a  considerable  stretch  of  main  line  track — one  that 
was  a  busy  thoroughfare  for  interstate  passengers  and  freight  traffic.  Every 
condition  suggested  by  the  letter  and  spirit  of  the  air  brake  provision  was 
present.    And  not  only  were  these  trains  exposed  to  the  hazards  which  that 
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yrovlsioii  was  intended  to  avoid  4>r  minimise,  but  unless  tbelr  engineers  were 
able  readily  and  quickly  to  dieck  or  control  their  movements  tbey  were  a 
serious  menace  to  the  safety  of  other  trains  which  the  statute  was  equally 
designed  to  protect  Oliat  they  carried  no  caboose  or  marlLers  is  not  ma- 
terial. If  it  were,  aU  fr^ht  trains  ooald  easily  be  put  beyond  the  reach  of 
the  statute  and  its  remedial  purpose  defeated.  Neither  is  it  material  that 
the  men  in  charge  were  designated  as  yard  or  switching  crews,  for  the  con- 
trolling test  of  the  statute's  application  lies  in  the  essential  nature  of  the 
work  done  rather  than  in  the  names  applied  to  those  engaged  in  it."  United 
States  V.  Chicago,  Burlington  &  Qulncy  B.  Co.,  supra,  237  U.  S.  page  412,  35 
Sup.  Ct  635,  59  L.  Ed.  1023. 

The  engine  and  cars,  the  movements  of  which  are  in  question  in  the 
instant  case,  were  assembled  and  coupled  together  £pr  runs  or  trips, 
each  of  a  distance  of  several  miles.  In  those  trips  they  crossed  main 
line  tracks  of  several  railroads  and  streets  at  grade,  and  moved  over 
stretches  of  main  line  track.  The  movements  made  were  not  kept  from 
being  runs  or  trips  along  the  road' by  the  circumstances  that  the  tracks 
used  were  part  of  the  network  of  tracks  referred  to  generally  as  the 
Galveston  yards  and  that  main  line  tracks  were  used  in  only  parts  of 
the  runs.  There  was  no  material  difference  between  the  unit  formed  by  * 
the  assembling  and  coupling  together  of  the  en^ne  and  cars  before 
each  of  the  movements  began  and  a  train  made  up  for  a  run  to  another 
station.  It  cannot  properly  be  said  that  the  movement  throughout  con- 
sisted of  operations  whereby  the  previously  formed  unit  was  broken 
up.  Nothing  occurred  while  either  of  the  movements  was  in  progress 
which  was  materially  different  from  what  might  have  occurred  if  the 
movements  had  been  to  points  beyond  the  yard  limits.  A  result  of  each 
of  the  movements  was  that  interstate  freight  was  carried  over  an  in- 
terstate railway  thoroughfare  to  a  point  several  miles  nearer  to  its  ulti- 
mate destination.  The  fact  that  there  are  switching  operation^  before 
such  a  movement  is  completed  does  not  have  the  effect  of  making  the 
entire  movement  one  which  does  not  come  within  the  prohibition  of  the 
statute.  What  was  done  included  more  than  such  shifting  of  cars  while 
not  controlled  by  the  engineer  by  power  or  train  brakes  as  properly 
may  be  regarded  as  not  forbidden  by  the  statute. 

For  the  reasons  above  indicated,  the  conclusion  is  that  the  court  err- 
ed in  directing  a  verdict  for  the  defendant  Because  of  that  error  the 
judgment  is  reversed. 


UNITED  STATES  v.  GULP,  O.  &  S.  F.  RY.  CX). 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     February  8,  1919.) 
No.  3197. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Texas ;   Waller  T.  Bums,  Judge. 

Action  by  the  United  States  against  the  Gulf,  Colorado  &  Santa  F6  Bali- 
way  Company.  Judgment  for  defendant,  and  the  United  States  brings  error. 
Reversed. 

John  E.  Green,  Jr.,  U.  S.  Atty.,  of  Houston,  Tex.,  and  Rosooe  F.  Walter, 
Sp.  Asst  U.  S.  Atty.,  of  Washington,  D.  C,  for  the  United  States. 

J.  W.  Terry  and  Ballinger  Mills,  both  of  Oalyeston,  Tex.  (Terty,  Oaviii  & 
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Mills,  of  Galyeston,  Tex:,  John  G.  Gregs^^f  Ft.  Wortb,  Tex.,  and  Frank  J. 
Wren,  of  Galveston,  Tex.,  on  the  brief),  for  defendant  in  error. 
Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  District  Judge. 

WALKER,  Olrcuit  Judge.  There  la  no  material  difference  between  the 
facts  of  this  case  and  those  of  the  case  of  United  States  v.  Galveston,  Hous- 
ton &  Henderson  Railroad  Co.,  255  Fed.  755, a  G.  A.  — ,  in  the  United 

States  Circuit  Court  of  Appeals,  Fifth  Circuit,  present  term. 

For  reasons  stated  in  the  opinion  rendered  in  the  case  cited,  the  Judgment  in 
this  case  is  reversed. 


McGREW  V.  BYRD.* 
(Circuit  Court  of  Appeals,  Eighth  Circuit     January  15,  1919.) 

No.  5105. 

1.  Ejectment  ^»9(3) — ^Necessitt  of  Pbovinq  Titub. 

It  is  the  settled  law  of  Missouri  that  in  an  action  of  ejectment  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's  titla 

2.  Evidence  ^=s>S42 — ^Records — Copy — Competency. 

Under  Missouri  statutes  relating  to  sale  of  swamp  lands  by  a  county, 
providing  for  issuance  in  triplicate  of  certificate  of  purchase  by  the 
register,  one  to  be  filed  by  him,  that  on  presentation  of  a  copy  to  the 
receiver  and  payment  he  should  issue  a  receipt,  on  whidi  patent  should 
be  issued  by  the  county  court,  a  certified  copy  of  a  record  of  a  certificate 
from  the  books  of  the  register  is  not  admissible  to  prove  title  in  the  pur- 
chaser ;  there  being  no  provision  for  such  record,  nor  authority  to  convey 
title,  except  on  the  receiver's  receipt. 

3.  Ejectment  ^=>109 — Tbial — ^Dibection  of  Verdict. 

Where  by  the  laws  of  the  state  a  patent  of  land  to  a  deceased  person 
is  absolutely  void,  and  there  was  substantial  evidence  that  the  patentee 
under  whom  plaintiff  claimed  was  dead  when  the  patent  issued,  it  was 
error  to  direct  a  verdict  for  plaintiff. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri ;   David  P.  Dyer,  Judge. 

Action  at  law  by  Abraham  R.  Byrd  against  Elias  Vincent  McGrew. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

John  T.  McKay,  of  Kennett,  Mo.,  for  plaintiff  in  error. 

Robert  Burett  Oliver,  of  Cape  Girardeau,  Mo.  (Robert  Burett  Oli- 
ver, Jr.,  and  Allen  Laws  Oliver,  both  of  Cape  Girardeau,  Mo.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  The  defendant  in  error  instituted  an 
action  of  ejectment  against  the  plaintiff  in  error  for  the  possession  of 
160  acres  of  land,  claiming  to  be  the  owner  thereof.  The  answer,  in 
addition  to  a  general  denial,  claimed  title  to  the  lands  in  controversy 
as  a  bona  fide  purchaser  by  mesne  conveyances,  under  a  patent  issued 
by  the  county  of  Ehinklin,  state  of  Missouri,  dated  June  22,  1870,  to 
William  S.  Sugg.    There  was  a  trial  to  a  jury,  and  by  direction  of  the 

^=9For  oth6r  cases  se6  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
•Rehearing  denied  257  Fed.  66,  168  C.  C.  A.  278. 
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court  a  verdict  for  the  plaintiflF  was  returned.  Proper  exceptions  were 
saved  to  the  action  of  the  court  in  directing  a  verdict. 

As  the  verdict  was  by  direction  of  the  court,  the  evidence  must  be 
given  the  strongest  probative  effect  in  favor  of  the  unsuccessful  party. 
Evidence  was  introduced  tending  to  establish  the  following  facts: 

It  was  agreed  that  Ehuiklin  county  was  the  common  source  of 
title;  its  title  emanating  from  a  grant  by  the  United  States  to  the 
state  of  Missouri,  under  the  Swamp  Land  Act  of  Congress  of  Sep- 
tember 28,  1850  (9  Stat.  519,  c.  84  [Comp.  St.  §§  4958^960]),  and 
the  act  of  the  General  Assembly  of  the  state  of  Missouri,  entitled  "An 
act  in  relation  to  swamp  lands  in  the  counties  of  New  Madrid,  Pem- 
iscot, Mississippi,  Scott,  Cape  Girardeau,  Stoddard,  Wayne,  Ripley, 
Butler  and  Dunklin,"  approved  March  1,  1855  (Laws  Mo.  1855,  p. 
154),  and  amendments  thereto  enacted  in  1857  (Laws  Mo.  1856-57, 
p.  271).  By  the  act  of  1855  the  clerks  of  the  county  courts  of  those 
counties,  in  which  the  swamp  lands  granted  to  the  state  were  lying, 
were  made  ex  officio  registers  of  swamp  lands  in  their  respective  coun- 
ties, and  the  county  treasurers  ex  officio  receivers  of  public  moneys 
arising  from  the  prpceeds  of  the  sales  of  such  swamp  lands.  When 
any  of  said  lands  were  sold,  the  register  was  to  execute  triplicate 
certificates  of  the  sale,  one  of  which  he  was  to  deliver  to  the  purchaser, 
file  one  in  his  office,  and  transmit  the  other  to  the  state  register  of  lands 
at  Jefferson  City.  When  the  certificate  of  purchase  was  presented  to 
the  receiver  of  public  moneys  and  the  purchase  money  paid,  he  was  to 
issue  triplicate  receipts,  one  to  be  given  to  the  purchaser,  one  filed  in 
his  office,  and  the  other  to  be  transmitted  to  the  state  register  of  lands 
at  Jefferson  City,  whereupon  the  Governor  was  to  cause  a  patent  for 
the  lands  to  be  issued  to  the  purchaser.  In  the  county  of  Dunklin  and 
two  other  counties  named  in  the  act,  the  county  clerks  and  treasurers 
were  not  to  act  as  registers  and  receivers,  respectively,  but  these  offi- 
cials were  to  be  elected  by  the  qualified  voters  of  ^each  county.  By  the 
amendatory  act  of  1857,  tfie  county  court  of  Dunklin  county,  when  sat- 
isfied that  full  payment  had  been  made,  was  authorized  to  issue  the 
patent  to  the  purchaser,  such  patent  to  be  recorded,  before  delivery, 
in  the  office  of  the  clerk  of  the  court  issuing  it,  and  copies  of  such  rec- 
ords, duly  authenticated  were  to  be  received  as  evidetice  in  all  courts 
as  fully  as  deeds  duly  proven  and  acknowledged  and  recorded  in  con- 
formity with  the  recording  laws  of  the  state. 

[1]  It  is  the  settled  law  of  the  state  of  Missouri,  as  in  practically 
all  other  states,  that  in  an  action  of  ejectment  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's  title.  Large  v.  Fisher,  49  Mo.  307;  Parker  v.  Cas- 
singham,  130  Mo.  348,  32  S.  W.  487;  Creech  v.  Childers,  156  Mo.  338, 
56  S.  W.  1106;  Carter  v.  Macv,  239  Mo.  loc.  cit.  524,  144  S.  W.  107; 
Martin  v.  Kitchen,  195  Mo.  477,  93  S.  W.  780. 

'{2]  To  establish  his  title,  the  plaintiff  introduced  a  certified  copy 
of  a  certificate  from  the  register  of  lands  of  Dunklin  county,  dated 
December  27,  1860,  which  certified  that  William  Pruett  l\ad  pur- 
chased certain  lands  described,  among  which  the  lands  in  controversy 
are  included,  and  had  made  full  payment  therefor.    It  was  certified 
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as  being  a  true  copy,  "as  the  same  appears  in  Patent  Register  No.  2, 
page  20.'*  Objection  to  the  introduction  of  this  certified  copy  was 
made  by  the  defendant,  and,  the  objection  having  been  overruled,  an 
exception  was  saved,  and  this  is  assigned  as  one  of  the  errors. 

The  plaintiff  then  introduced  in  evidence  the  original  patent  to 
William  Pruett,  executed  by  the  presiding  judge  of  the  county  court 
of  Dunklin  county  on  August  20,  1867.  This  patent  was  recorded, 
before  delivery  in  the  office  of  the  county  clerk,  as  required  by  the 
act  of  1857,  but  was  never  recorded  in  the  office  of  the  recorder  of 
deeds,  as  required  by  the  general  statute  of  the  state.  Objection  to 
the  introduction  of  this  deed  was  made,  and,  the  objection  being 
overruled,  an  exception  was  saved.  The  plaintiff  also  introduced  evi- 
dence tending  to  establish  his  claim  of  title  by  mesne  conveyances 
from  the  owners  Of  the.William  Pruett  title. 

The  defendant  introduced  evidence  of  a  deed  by  Dunklin  county 
for  these  lands,  to  one  William  S.  Sugg,  dated  June  22,  1870,  and 
a  chain  of  conveyances  of  that  title  to  him.  He  also  introduced  sub- 
stantial evidence,  tending  to  prove  that  William  Pruett,  under  whom 
plaintiff  claims,  had  died  some  time  before  the  patent  was  issued  to 
him.  The  plaintiff,  in  rebuttal,  introduced  evidence  tending  to  show 
that  Pruett  was  living  at  that  time.  .  « 

The  certified  copy  of  the  register's  certificate  of  purchase  by  Wil- 
liam Pruett  was  clearly  inadmissible,  as  there  is  no  statute  of  the 
state  requiring  such  a  record  to  be  kept.  The  statute  provided  that 
one  of  the  original  certificates  of  purchase  was  to  be  kept  in  the  reg- 
ister's ofiice,  but  no  provision  is  made  by  this  or  any  other  statute 
of  the  state  of  Missouri,  to  which  our  attention  has  been  called,  requir- 
ing such  certificates  to  be  recorded  in  a  book  or  record.  Nail  v.  Con- 
over,  223  Mo.  477,  122  S.  W.  1039;  Whitman  v.  Giesing,  224  Mo. 
600,  123  S.  W.  1052;  Chamberlayne  on  Modem  Law  of  Evidence, 
§  1693. 

Another  ground  upon  which  the  objection  to  the  introduction  of  this 
certificate  should  have  been  sustained  is  that,  under  the  statute,  the 
certificate  of  the  register  merely  establishes  that  application  for  the 
purchase  has  been  made.  The  purchase  money  could  only  be  paid  to 
and  received  by  the  receiver.  A  person  may  apply  to  the  register  to 
purchase  the  lands,  but  until  the  purchase  money  had  been  paid  to 
the  receiver,  and  receipts  therefor  issued  in  triplicate,  no  patent 
could  be  issued  by  the  county  court.  The  objection  to  the  intro- 
duction of  this  certified  copy  of  the  register's  certificate  should  have 
been  sustained. 

[3]  Did  the  court  err  in  directing  a  verdict  for  the  plaintiff?  Un- 
der the  laws  of  Missouri,  as  construed  by  its  Supreme  Court,  a  deed 
or  patent  to  a  deceased  person  is  absolutely  void.  Collins  v.  Bran- 
nin,  1  Mo.  540;  Thomas  v.  Wyatt,  25  Mo.  24,  69  Am.  Dec.  446;  Nor- 
fleet  V.  Russell,  64  Mo.  176;  Bartlett  v.  Brown,  121  Mo.  353,  25  S. 
W.  1108;  Martin  v.  Kitchen,  195  Mo.  477,  93  S.  W.  780;  Carter  v. 
Macy,  239  Mo.  518,  144  S.  W.  107.  And  this  is  the  rule  recognized 
generally.  Gait  v.  Galloway,  29  U.  S.  (4  Pet.)  345,  7  L.  Ed.  876; 
McDonald  v.  Smalley,  31  U.  S.  (6  Pet.)  261,  8  L.  Ed.  391;  Galloway 
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V.  Finley,  37  U.  S.  (12  Pet.)  264,  297,  9  L.  Ed.  1079;  Neal  v.  Nelson, 
117  N.  C.  393,  23  S.  E.  428,  53  Am.  St.  Rep.  590.  As  there  was  sub- 
stantial evidence  to  warrant  a  finding  by  the  jury  that  William  Pruett 
the  grantee  of  the  plaintiff,  and  under  whom  plaintiff  claims  title,  was, 
at  the  time  the  patent  was  issued  by  the  county  court,  dead,  the  court 
erred  in  refusing  to  submit  the  case  to  the  jury  under  proper  instruc- 
tions on  that  issue. 

Other  errors  have  been  assigned ;  but,  as  they  may  not  arise  on  the 
next  trial,  we  do  not  deem  it  necessary  to  pass  on  them. 

For  the  errors  indicated,  the  judgment  is  reversed,  with  directions 
to  grant  a  new  trial. 


GREAT  NORTHERN  PAO.  S.  S.  CO.  v.  RAINIER  BREWING  CO.* 

(Circuit  Court  of  Appeals,  Ninth  Circalt    February  24,  1919.) 

No.  3120. 

1.  Intoxicating  Liquors  ^=»138 — ^Intbrstate   Shipment — Labelino  Pack- 

age— "Consignee." 

"Consignee,"  in  Criminal  Code,  S  240  (Comp.  St  1 10410),  declaring  it  an 
offense  to  ship  Into  a  state  a  package  of  liquors  unless  labeled  to  show 
the  name  of  the  consignee,  not  being  defined,  must  be  assumed  to  be  used 
in  its  ordiBL^ry  commercial  and  legal  slgnlflcanoe,  and  so  to  mean  the  one 
to  whom  the  carrier  maj  lawfully  make  deHvery  in  accordance  with  its 
contract  of  carriage. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Consignee.] 

2.  Intoxicating  Liquors  ^=»138 — Interstate  Shipment — Oitenses. 

In  view  of  Rem.  Code  Wash.  1915,  S  6282 — ^15,  authorizing  a  person  to 
bring  into  the  state  two  quarts  of  whisky  or  a  dozen  quarts  of  beer,  first 
obtaining  a  permit  giving  his  name,  which  shall  be  affixed  to  the  package, 
and  requiring  the  carrier  before  dellyerlng  the  package  to  cancel  the  per- 
mit, and  section  6262^18,  making  It  unlawful  for  a  carrier  to  bring  liq- 
uor into  the  state  otherwise  than  permitted  by  the  statute,  it  would  be  a 
crime,  both  under  such  statute  and  Criminal  Code,  9  240  (Comp.  St  f 
10410),  for  a  carrier  to  deliver  to  a  transfer  company  named  as  con- 
signee In  the  bill  of  lading,  a  carload  of  liquor  made  up  <^  packages  bear- 
ing permits  so  Issued  to  individuals. 

3.  Carriers  ^=::>35 — ^Interstate   Shipment  —  Intoxicatinq  '  Liquor  —  Bates 

Recoverable. 

Where  it  would  be  a  crime  for  carrier  to  deliver  to  transfer  company 
named  In  bill  of  lading  as  consignee,  a  carload  of  liquor  shipped  into 
Washington,  and  made  up  of  numerous  packages  for  various  individuals, 
bearing  their  permits  therefor,  carrier  could  break  up  the  shipment  into 
individual  conslgDments,  deliver  each  package  to  the  person  indicated  by 
permit,  and  recover  of  shipper  the  tariff  rate  for  less  than  carload  ship- 
ment, though  contract  was  for  carload  shipment  rate;  it  being  required 
to  collect  the  rate  applicable  to  the  transporta^on  furnished. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  by  the  Great  Northern  Pacific  Steamship  G)mpany  against 
the  Rainier  Brewing  Company.  Judgment  of  dismissal,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

^=:dFor  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
•Rehearing  denied  May  12,  1919. 
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Carey  &  Kerr  and  Charles  A.  Hart,  all  of  Portland,  Or.,  and  F.  G. 
Dorety,  of  Seattle,  Wash.,  for  plaintiff  in  error. 

S.  J.  Wettrick,  of  Seattle,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  It  is  provided,  among  other  things,  by  the 
statutes  of  the  state  of  Washington  (section  6262 — IS,  Remington's 
Codes  and  Statutes  of  1915),  that  any  person,  desiring  to  ship  or  trans- 
port a  certain  prescribed  quantity  of  any  intoxicating  liquor  into  any 
county  of  that  state,  shall  appear  before  the  county  auditor  and  make 
a  sworn  statement  showing,  among  other  things,  his  name,  that  he  is 
over  21  jrears  of  age,  and  the  name  and  address  of  the  person,  firm,  or 
corporation  from  whom  the  shipment  is  to  be  made,  upon  which  state- 
ment the  auditor  is  authorized  to  issue  a  permit  to  such  applicant  to 
ship  or  trahsport  such  limited  quantity  of  liquor.  Such  permit  the 
statute  requires  to  be  attached  to  and  plainly  affixed  in  a  conspicuous 
place  to  the  package  or  parcel  containing  the  liquor,  and  when  so  affix- 
ed "shall  authorize  any  railroad  company,  express  company,  transpor- 
tation company,  conunon  carrier,  or  any  person,  firm  or  corporation 
operating  any  boat,  launch  or  vehicle  for  the  transportation  of  goods, 
wares  and  mechandise  within  the  state  of  Washington,  to  transport^ 
ship  or  carry  not  to  exceed  one-half  gallon  of  intoxicating  liquor  other 
than  beer,  or  twelve  quarts  or  twenty- four  pints  of  beer" ;  and  it  fur- 
ther declares  that  **any  pcfrson  so  transporting  such  intoxicating  liquor 
shall,  before  the  delivery  of  such  package  or  parcel  of  intoxicating 
Jiquor,  cancel  sdd  permit  and  so  deface  the  same  that  it  cannot  be 
used  again." 

Section  6262 — 18  of  the  same  statutes  makes  it  unlawful  for  any 
carrier  to  brine  any  liquor  into  the  state  except  such  as  is  expressly 
permitted  by  the  statute,  and  section  6262 — 2X)  prohibits  all  carriers 
from  making  any  such  transportation  within  the  state  unfes^  the  pack- 
age or  pared  is  plainly  marked  with  ^e  words :  "This  Package  Con- 
tains Intoxicating  Liquor." 

•  The  complaint  in  the  action  which  was  brought  in  the  court  below  by 
the  plaintiff  in  error  to  recover  an  alleged  balance  claimed  to  be  due 
for  the  transportation  and  delivery  of  certain  beer,  together  with  the 
other  pleadings,  shows,  among  other  things,  that  plaintiff  was  a  com- 
mon carrier  by  water,  operating  boats  between  San  Francisco  and 
Flavel,  Or. ;  that  at  Flavel  it  connected  with  the  rail  line  of  the  Spo- 
kane, Portland  &  Seattle  Railway  Company,  which  at  Portland  con- 
nected with  the  line  of  the  Northern  Pacific  Company  to  Seattle  and 
elsewhere ;  that  the  steamship  company  had  joined  with  the  rail  lines 
in  making  through  rates  from  San  Francisco  to  Seattle,  thus  bringing 
the  transportation  in  question  under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379;  that  in  May,  1917,  the  defendant  brewing 
company  delivered  to  the  steamship  company  at  San  Francisco  two 
shipments  of  beer  for  transportation  by  the  steamship  company  and 
its  rail  connections  to  Seattle ;  that  the  shipments  were  billed  as  car- 
load shipments  and  were  consigned  to  the  American  Transfer  Com- 
pany ;   that  each  shipment  consisted  of  a  large  number  of  individual 
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cases  or  packages  of  bottled  beer,  each  package  containing  not  more 
than  the  quantity  allowed  to  be  imported  into  the  state  of  Washington 
by  an  individual ;  that  each  package  had  affixed  to  it  the  permit  re- 
quired by  the  statute  of  that  state ;  that  the  freight  charges  demanded 
and  paid  at  the  time  of  making  the  shipment  were  based  on  the  car- 
load rate  and  amounted  to  $425.57 ;  that  when  the  shipments  were  re- 
ceived by  the  rail  carriers  they  concluded  that  the  beer  could  not  be 
transported  into  the  state  of  Washington  in  carload  lots  and  delivery 
made  to  a  transfer  company ;  that  ths  two  shipments  were  thereupon 
broken  up  into  individual  consignments,  and  each  of  the  packages  in- 
cluded in  the  two  cars  was  thereafter  handled  to  destination  as  a  less 
than  carload  shipment,  and  delivered  to  the  person  indicated  by  the 
permit  affixed  to  the  package;  that  according  to  the  duly  filed  and 
published  tariffs  the  charges  for  the  transportation  of  the  packages  of 
beer  in  less  than  carload  shipments  amounted  to  $2,041.54;  and,  giving 
defendant  company  credit  for  the  $425.57  paid  at  the  time  of  making 
the  shipment,  the  plaintiff  carrier  claimed  and  asked  judgment  for  the 
balance  of  $1,615.97. 

The  court  below  dismissed  the  action,  and  the  present  writ  of  error 
was  sued  out  to  review  its  judgment. 

Section  240  of  the  federal  Code  (Act  March  4,  1909,  c.  321,  35  Stat. 
1137  [Comp.  St.  §  10410])  provides,  among  other  things,  as  follows: 

"Whoever  shall  knowingly  sBIp  •  •  •  from  one  state  •  •  •  into 
Any  other  state  •  •  •  any  package  of  or  package  containing  any  •  •  ♦ 
intoxicating  liquor  of  any  kind,  unless  such  package  be  so  labeled  on  the  ont- 
slde  cover  as  to  plainly  show  the  name  of  the  consignee^  the  nature  of  its 
contents,  and  the  quantity  contained  therein,  shall  be  fined  not  ni<Nre  than 
$5,000.    ♦    •    •" 

[1,  2]  There  being  no  definition  of  the  word  "consignee"  contained 
in  that  act,  it  must  be  assumed,  as  was  held  in  United  States  v.  Eighty- 
Seven  Barrels,  etc.,  of  Wine  (D.  C.)  180  Fed.  215,  that  "Congress  used 
it  in  its  ordinary  commercial  and  legal  signification,"  and  which  plainly 
means  (page  220)  "that  person  or  corporation  to  whom  the  carrier 
may  lawfully  make  delivery  of  the  consigned  goods  in  accordance  with 
its  contract  of  carriage."  In  the  instant  case  the  carrier  could  not  law- 
fully make  delivery  of  either  of  the  two  carloads  of  beer  shipped  to 
the  consignee  named  in  the  respective  bills  of  lading — the  transfer  com- 
pany— ^by  reason  of  the  prohibitive  provisions  of  the  statutes  of  the 
state  of  Washington  that  have  been  referred  to.  To  have  done  so 
would  therefore  have  been  a  crime,  not  only  under  the  statute  of  that 
state,  but  under  section  240  of  the  federal  Criminal  Code  as  well. 

[3]  It  is  well  settled  that  an  interstate  carrier  must  collect  the  tariff 
rates  applicable  to  the  transportation  furnished  as  fixed  by  law,  no 
matter  what  may  have  been  the  terms  or  compensation  agreed  upon  by 
it  and  the  shipper.  Texas  &  Pacific  Railway  v.  Mugg,  202  U.  S.  242. 
26  Sup.  Ct.  628,  50  L.  Ed.  1011.  And  while  the  plaintiflF  was  author- 
ized to  carry  the  beer  here  in  question  into  the  state  of  Washington, 
it  did  so  subject  to  the  requirements  of  the  laws  of  that  state,  which, 
as  has  been  seen,  prohibited  its  delivery  in  bulk  to  the  consignee,  or 
in  any  other  manner  than  by  the  individual  package  to  the  individual 
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authorized  by  the  state  statutes  to  receive  it,  taking  care  to  first  cancel 
and  deface  the  permit  thereto  attached.  Clark  Distilling  Co.  v.  West- 
em  Maryland  Railway  Co.  and  State  of  West  Vii^nia,  Clark  Distilling 
Co.  V.  American  Express  Co.  and  State  of  West  Virginia,  242  U.  S. 
311,  37  Sup.  Ct.  180,  61  L.  Ed.  326,  L.  R.  A.  1917B,  1218,  Ann.  Cas. 
1917B,  845. 

We  therefore  think  it  clear  that  for  the  services  thus  required  of 
and  performed  by  the  carrier  in  the  present  case  it  was  legally  entitled 
to  recover  the  legally  established  rates  therefor,  and  that,  accordingly, 
the  judgment  below  must  be,  and  hereby  is,  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accordance  with  the  views  above 
expressed 


MBYBRS  y.  PRATT  et  al. 

(Glrcoit  OoTirt  of  Appeals,  Ninth  Circuit.    February  8,  1919.) 

No.  8160. 

MU7B8  AND   MiNKBALS   <8=S>9 — GONFLICTINO    CLAIMS — ^MlNEBAL   AND   AOBICUL- 
TUBAL  ENTBnES. 

DiscoTery  of  a  few  colors  of  gold  in  a  stream  on  pnbUc  land  occupiea 
l^  an  entryman,  and  which  Is  more  valuable  for  agriculture  than  for 
mineral,  will  not  sustain  a  mining  location,  as  against  the  prior  agri- 
cultural entry. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Suit  in  equity  by  Grace  Meyers  against  Merritt  Pratt  and  the  Juneau 
Dairy,  a  copartnership  composed  of  L.  H.  Smith  and  William  Ault- 
miller.    Decree  for  defendants,  and  complainant  appeals.   Affirmed. 

John  H.  Cobb,  of  Juneau,  Alaska,  for  appellant. 
J.  A.  Hdlenthal  and  Simon  Hellenthal,  both  of  Juneau,  Alaska,  for 
appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appellant,  as  plaintiff  in  the  court  below, 
brought  this  suit,  alleging  her  possession  and  ownership  of  three  cer- 
tain placer  mining  claims  about  eight  miles  northwest  of  the  town  of 
Juneau,  Alaska,  called  Jim  D.,  Jim  M.,  and  Jim  O'D.,  respectively,  con- 
taining an  area  of  about  60  acres,  and  alleging  that  the  defendants  to 
the  suit  asserted  some  claim  thereto  while  havitig  no  right,  title,  or  in- 
terest therein,  and  asking  that  they  be  required  to  set  forth  the  nature 
of  their  claim  and  that  the  plaintiff's  title  to  the  property  be  quieted. 

The  answer  of  the  defendant  Pratt  put  in  issue  both  the  allied  own- 
ership and  possession  of  the  plaintiff,  and  alleged  his  own  owner- 
ship and  possession  of  all  of  the  land  described  in  the  amended  com- 
X>laint,  by  virtue  of  an  entry  made  by  him  imder  sanction  of  *the  govern- 
ment of  the  United  States  long  prior  to  the  time  of  the  placer  locations 
under  which  the  plaintiff  asserts  title,  and  the  answer  of  the  other  de- 

^s»For  oUier  cues  see  SAme  topic  &  KJSY-NVMBER  in  all  Key-Numbered  Digests  A  Indexes 
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f endants  alleged  the  ownership  and  possession  by  the  defendant  L.  H. 
Smith  of  a  specifically  described  portion  of  the  premises  claimed  by 
the  plaintiflF.  The  smt,  therefore,  was  one  simply  to  quiet  the  plain- 
tiff's alleged  title,  and  was  not  brought  in  aid  of  any  proceeding  in  the 
United  States  Land  Office. 

The  act  of  Congress,  entitled  "An  act  to  provide  for  the  entry  of 
agricultural  lands  within  forest  reserves,*'  of  June  11,  1906  (34  Stat 
233,  c.  3074),  authorized  the  Secretary  of  Agriculture,  in  his  discretion, 
to  examine  and  ascertain  as  to  the  location  and  extent  of  lands  with- 
in permanent  or  temporary  forest  reserves  (with  certain  exceptions  not 
here  pertinent)  which  are  chiefly  valuable  for  agriculture,  and  which  in 
his  opinion  might  be  occupied  for  agricultural  purposes  without  injury 
to  the  forest  reserves,  and  which  are  not  needed  for  public  purposes, 
and  to  list  and  describe  the  same  by  metes  and  bounds,  or  otherwise, 
and  file  the  lists  and  descriptions  with  the  Secretary  of  the  Interior, 
with  the  request  that  the  said  lands  be  opened  to  entry  in  accordance 
with  the  provisions  of  the  homestead  laws  and  of  that  act. 

The  act  further  provided  that  upon  the  filing  of  any  such  list  or 
description  the  Secretary  of  the  Interior  should  declare  the  said  lands 
open  to  homestead  settlement  and  entry  in  tracts  not  exceeding  160 
acres  in  area  and  not  exceeding  one  mile  in  length,  at  the  expiration 
of  60  days  from  the  filing  of  the  list  in  the  land  office  of  the  district 
within  which  the  lands  are  located,  during  which  period  the  said  list  or 
description  should  be  prominently  posted  in  the  land  office  and  adver- 
tised for  a  period  of  not  less  than  4  weeks  in  one  newspaper  of  general 
circulation  published  in  the  county  in  which  the  lands  are  situated : 

"Provided,  that  any  settler  actually  occupying  and  in  good  faith  dalniing 
such  lands  for  agricultural  purposes  prior  to  January  first,  nineteen  hun- 
dred and  six,  and  who  shall  not  have  abandoned  the  same,  and  the  person, 
if  qualified  tx)  make  a  homestead  entry,  upon  whose  application  the  land 
proposed  to  be  entered  was  examined  and  listed,  shall,  each  in  the  order  nam- 
ed, have  a  preference  right  of  settlement  and  entry,"  etc 

The  court  below  found  as  facts  that  the  property  described  in  the 
complaint  is,  and  ever  since  February  16,  19C9,  has  been  situated  with- 
in the  boundaries  of  the  Tongass  National  Forest  as  the  same  was 
created  and  established  by  executive  proclamation  of  that  date  issued 
under  authority  of  the  act  of  Congress  approved  March  3,  1891 ;  that 
on  the  29th  day  of  June,  1915,  and  the  5th  day  of  August,  1915,  de- 
fendants Lee  H.  Smith  and  Merritt  S.  Pratt,  respectively,  made  appli- 
cation to  the  Secretary  of  Agriculture,  as  provided  by  the  act  above 
mentioned,  for  the  examination  and  listing  with  the  Department  of  the 
Interior  of  the  lands  in  question,  with  the  bona  fide  desire  and  intent  on 
their  part  of  procuring  the  same  to  be  restored  to  the  public  domain 
and  opened  for  homestead  entry,  with  the  preferential  rights  in  them- 
selves, specified  in  the  statute;  that  a  similar  application  was  subse- 
quently, to  wit,  on  August  10,  1916,  made  by  the  plaintiflF  for  the  same 
land  described  in  Pratt's  application,  and  that  the  plaintiflF  was  informed 
by  the  Department  of  Agriculture  that  **since  two  applications  for  the 
same  area  cannot  remain  of  record,  the  preference  must  be  given  to  the 
prior  appUcation,"  and  that  her  application  was,  accordingly,  canceled; 
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that  as  soon  as  practicable  after  the  receipt  by  the  Department  of 
Agriculture  of  the  applications  of  the  defendants,  that  department  caus- 
ed an  examination  of  the  status  and  character  of  the  lands  so  applied 
for  to  be  duly  made,  as  to  whether  or  not  the  said  lands  should  be  re- 
stored to  the  public  domain  and  made  subject  to  homestead  entry ;  that 
pending  the  determination  of  that  question  "special  use"  permits  were 
issued  by  the  Department  of  Agriculture  to  the  defendants,  authoriz- 
ing them  to  enter  upon,  use,  and  occupy  the  tracts  of  land  so  respective- 
ly applied  for,  for  purposes  of  agriculture,  grazing,  and  residence ;  that 
under  the  permits  and  preferential  rights  they  entered  upon  the  tracts 
so  respectively  applied  for,  improved  the  same  by  the  building  thereon 
of  valuable  houses,  and  have  continuously  used  the  same  for  grazing, 
dairying,  and  residential  purposes,  paying  to  the  government  rent  there- 
for in  the  amounts  required  by  law  and  the  regulations  of  the  Depart- 
ment ;  that  on  September  22,  1916,  the  said  lands  so  applied  for  by  the 
defendants  were,  as  the  result  of  such  examination,  duly  and  regularly 
listed  with  the  Secretary  of  the  Interior  as  being  subject  to  homestead 
entry,  and  that  the  defendants  possess  and  claim,  and  at  all  of  the  times 
mentioned  have  possessed  and  claimed,  the  same  as  agricultural  lands ; 
that  after  the  plaintiff  had  made  her  aforesaid  application  of  August 
10,  1916,  she  discovered  in  the  beds  of  the  water  courses  flowing  from 
the  mountains  back  of  the  said  property  a  few  colors  of  gold,  where- 
upon she  made  the  mining  locations  that  form  tfie  basis  of  her  suit. 

The  court  further  found  as  facts,  in  effect,  that  the  land  in  contro- 
versy is  not  mineral,  hut  agricultural,  land,  and  accordingly  entered 
judgment  dismissing  the  complaint,  with  costs  in  favor  of  the  defend- 
ants. 

To  the  contention,  on  the  part  of  the  ai>pellarit,  that  the  findings  of 
fact  are  not  supported  by  the  evidence,  we  have  given  careful  consider- 
ation, and  find  in  the  record  abundant  evidence  to  sustain  them.  Re- 
ferring to  the  case  of  Steele  v.  Tanana  Mines,  148  Fed.  678,  78  C.  C. 
A.  412,  we  think  nothing  more  need  be  said  to  show  that  the  judgment 
must  be  affirmed. 

It  is  so  ordered. 
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SLATER,  Public  Adm'r  of  City  of  St.  Louis,  Ma,  T.  THOMPSON  et  aL 

(Circuit  Court  of  Appeal  Eighth  Circuit.    January  13,  1919.) 

No.  5222. 

1.  Executors  and  Adhinistbatobs  ^s»518(l) — ^Pbopebtt  Subjxct  to  Admin- 

istration. 

Where  the  property  of  a  testator  has  been  vested  in  the  devisee  by  the 
probate  court  of  the  state  where  testator  resided  and  where  the  will  was 
probated,  a  part  of  the  property  situated  in  another  state  cannbt  be  sub- 
jected to  further  administration  proceedings  therein. 

2.  Executors  and  Administrators  ^s>35(20>— -Publio  ADiaNisntAXORS — ^Ef- 

fect OF  Removal  ebom  Office. 

A  public  administrator,  after  his  removal  from  office,  has  no  interest 
in  an  estate  of  which  he  has  taken  charge  which  will  support  an  appeal 
by  him  in  a  pending  suit 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;    David  P.  Dyer,  Judge. 

Suit  in  equity  by  Morgan  Jones,  W.  B.  Thompson,  and  others  against 
the  Missoun-Edison  Electric  Company  and  others.  Frank  M.  Slater, 
as  Public  Administrator  of  the  City  of  St.  Louis,  appeals  from  an  order 
denying  his  petition  for  intervention.  On  motion  by  appellees  to  dis- 
miss appeal,  and  on  motion  of  James  P.  Newell,  Public  Administrator 
of  the  City  of  St.  Louis,  Mo.,  to  be  substituted  as  atppellant  Motion 
to  be  substituted  denied,  and  motion  to  dismiss  appeal  sustained. 

Wells  H.  Blodgett,  George  B.  Webster,  Henry  W.  Blodgett,  and 
Walter  N.  Fisher,  all  of  St.  Louis,  Mo.,  for  appellant. 

Daniel  G.  Taylor,  Jacob  Chasnoff,  and  George  C.  Willson,  all  of  St 
Louis,  Mo.,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  [1]  The  first  motion  is  made  by  Theo- 
dore Rassieur,  as  administrator  de  bonis  non  cum  testamento  annexo 
of  the  estate  of  Eleneious  Smith,  Anna  E.  Bomar,  and  Douglas  W. 
Robert,  appellees,  to  dismiss  the  appeal  of  Frank  M.  Slater,  public 
administrator  of  the  city  of  St.  Louis,  as  administrator  of  D.  T.  Bo- 
mar. Bomar's  estate  had  been  vested  in  the  devisee  under  the  will  by 
the  proper  court  of  the  state  of  Texas  having  probate  jurisdiction  of 
the  estate,  where  the  testator  resided  at  the  time  of  his  death  and  where 
the  will  had  been  probated,  before  Slater  as  public  administiator  of 
the  city  of  St.  Louis,  had  attempted  to  take  charge  of  that  portion  of 
the  estate  which  was  in  the  city  of  St.  Louis,  and  before  he  was  aj>- 
pointed  administrator  de  bonis  non  cum  testamento  annexo.  There 
was  therefore  no  estate  in  the  state  of  Missouri  to  be  administered 
when  Slater  attempted  to  take  possession  of  it.  Morton  v.  Hatch,  54 
Mo.  408;  Richardson  v.  Busch,  198  Mo.  174,  95  S.  W.  894,  115  Am, 
St.  Rep.  472. 

[2]  Again,  Slater  was  appointed  by  virtue  of  his  office  as  public 
administrator,  without  any  other  bond  except  his  official  bond.     On 

^ss>FoT  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indsus 
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June  25,  1918,  he  was  removed  as  public  administrator  and  as  admin- 
istrator of  this  estate.  He  has  had  and  has  therefore  no  interest  what- 
ever in  the  estate  and  no  further  right  to  act  therein.  California  v. 
San  Pablo  &  Tulare  R.  Co.,  149  U.  S.  308,  314,  13  Sup.  Ct.  876,  37 
L.  Ed.  747;  Kimball  v.  Kimball,  174  U.  S.  158,  161,  19  Sup.  Ct.  639, 
43  L.  Ed.  932;  Tyler  v.  Judges  of  Court  of  Registration,  179  U.  S. 
405,  408,  21  Sup.  Ct.  206,  45  L.  Ed.  252;  Keeley  v.  Ophir  Hill  Con- 
solidated Mining  Co.,  169  Fed.  601,  605,  95  C.  C.  A.  99. 

As  Slater,  before  he  was  discharged  as  public  administrator  and  as 
administrator  of  this  estate,  had  no  right  to  take  charge  of  any  part 
of  it  in  the  city  of  St.  Louis,  his  successor  as  public  administrator 
Tames  P,  Newell,  has  no  right  to  or  interest  in  it,  and  his  motion  to 
be  substithted  for  Slater  in  this  suit  must  be  denied,  and  the  motion 
of  Mr.  Rassieur  and  others  to  dismiss  the  appeal  of  Slater  herein  must 
be  granted.    Let  orders  be  entered  accordingly. 


HSNBT  ▼.  OITT  OF  LOS  ANGBLES. 
(Circuit  Court  of  Appeals,  Ninth  Olfcolt    February  10^  1919.) 

No.  sioa 

1.  Patents  ^s>828 — ^Intbingsicsnt— Watbb  Whxel  Govkbnob. 

The  Lyndon  patent,  No.  695,220,  for  an  electro-mechanical  water  wheel 
governor,  designed  to  regulate  the  speed  of  the  water  wheel  hy  main- 
taining a  constant  flow  In  the  pipe  line,  by  using  a  by-paas  normsdly  kept 
In  hnlf-open  position,  through  which  water  wastes,  construed,  and  held 
not  Infringed. 
%  Patents  ^s>178 — Oonbtbuction  of  CLAiifa — "Means." 

The  general  term  "means,"  used  in  a  patent  dalm,  will  not  include 
all  means  which  can  perform  the  same  function,  hut  only  those  which 
are  shown  In  the  patent  and  their  mechanical  equivalents. 

[Bd.  No^. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Means.] 

8.  Patents  ^s>10T(1) — Scope — Lootation  by  Ot^a^ucb. 

The  scope  of  every  patent  Is  limited  to  the  Invention  described  In  the 
claims,  read  in  the  light  of  the  specification. 

4.  Patents  ^=»165 — Construction — Paper  Patents. 

A  patent  for  a  device  which  has  never  gone  Into  actual  use  m&j  prop- 
erly be  limited  to  what  is  plainly  shown  and  distinctly  claimed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California;  Oscar  A.  Trippet, 
Judge. 

Suit  in  equity  by  George  J.  Henry,  Jr.,  against  the  City  of  Los  An- 
geles.   Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  230  Fed.  457. 

Raymond  Ives  Blakeslee,  of  Los  Angeles,  Cal.,  for  appellant. 
Albert  Lee  Stephens,  City  Atty.,  of  Ix>s  Ajigeles,  Cal.,  and  Frederick 

5.  Lyon,  Sp.  Coimsel,  of  I^  Angeles,  Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

^s»Por  other  caiei  lee  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digeets  4k  Indezee 
255  F.— 49 
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HUNT,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismissing 
the  complaint  of  appellant,  Henry,  upon  the  ground  that  the  Lyndon 
patent,  No.  695,220,  issued  March  11,  1902,  here  involved,  was  not  in- 
fringed. 

The  patent  describes  the  invention  generally  as  improvements  in 
electro-mechanical  water  wheel  governors.  In  his  specifications  the 
inventor  sets  forth  that  governors  used  to  regulate  the  water  supply  to 
the  water  wheel  in  general  operate  only  to  open  or  close  the  water 
wheel  gate,  thereby  allowing  of  the  admission  of  a  greater  or  less 
supply  of  water.    He  continues : 

"Now,  the  first  effect  of  such  opening  or  closing  of  the  gate,  owing  to  the 
inertia  of  the  water,  is  always  the  opposite  to  that  which  it  is  desired  to 
bring  about — L  e.,  the  <^euing  of  the  gate  operating  to  momentarily  cause 
less  velocity  of  water  at  the  wheel,  owing  to  the  great  orifice  the  water  has 
to  flow  through,  and,  vice  versa,  the  closing  of  the  gate  operating  to  momen- 
tarily cause  an  Increase  of  velocity,  owing  to  the  contraction  of  the  orifice." 

To  overcome  these  opposite  effects,  the  patentee  provides  a  by-pass 
inserted  into  the  penstock  or  flume  at  a  point  near  the  water  gate  and 
a  gate  in  the  by-pass  controlled  by  the  same  governing  mechanism  that 
controls  the  water  gate  and  operating  to  allow  a  greater  or  less  flow 
through  the  by-pass,  according  as  the  water  gate  is  being  closed  or 
opened.  Other  principal  features  enumerated  in  the  specifications  "re- 
late to  means  for  preventing  excessive  action  of  the  governor,"  and  to 
the  control  of  the  governor  by  a  djmamo  driven  by  the  water  wheel. 

[  1  ]  The  use  of  electric  governors  for  water  wheels  was  old  in  the 
art,  as  were  the  uses  of  mechanical  governors ;  but  the  appellant  con- 
tends that  prior  to  the  coming  of  Lyndon  into  the  field  there  prevailed 
in  the  electro-mechanical  water  wheel  art  an  absolute  want  of  sensi- 
tive and  accurate  speed  governing — that  is,  the  governing  of  the  gener- 
ating apparatus  driven  by  water  power — and  that  often  there  were 
fluctuations  of  wide  extremes  occurring  in  the  supply  of  electrical 
energy  produced  by  any  electro-mechanical  .e^enerating  unit.  Obvious- 
ly it  is  desirable  to  retain  a  constant  speed  in  the  use  of  power  re- 
quired from  a  water  wheel,  and  inventors  have  sought  to  maintain  a 
balance  or  equilibrium  between  the  power  of  the  water  projected  upon 
the  buckets  or  blades  of  the  water  wheel  and  mechanical  power  being 
taken  from  the  water  wheel. 

Appellant  says  that  Lyndon  pointed  the  way  to  securing  in  a  water 
wheel  governor  the  automatic  return  of  the  controller  to  normal  posi- 
tion to  interrupt  the  governing  action  before  it  had  overrun,  or  the 
introduction  of  means  such  that  the  governor,  when  in  the  act  of  mov- 
ing the  water  gate  to  a  new  position,  would  be  prevented  from  mov- 
ing the  gate  "a  little  too  far  and  then  later  moving  it  back  a  little  far- 
ther than  necessary." 

The  claims  which  appellant  quotes  as  bearing  upon  the  breadth  and 
import  of  the  invention  are  as  follows : 

3.  In  a  water  wheel  governor,  the  combination  with  a  water  gate  operating 
shaft,  and  means  for  operating  same  In  either  direction  to  govern  the  water 
wheel,  of  a  controller  for  said  operating  means,  responsive  to  changes  of 
speed  of  the  water  wheel,  a  returning  device  for  said  controUer  provided 
with  a  clutch  connection  to  said  operating  shaft,  and  means,  actuated  by 
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said  GontroUer  on  moveinent  thereof  from  normal  position  to  engage  said 
clutch  with  the  said  shaft,  so  as  to  cause  the  return  of  the  controller  to  nor- 
mal position  and  interrupt  the  governing  action  before  it  has  overrun  the 
proi)er  amount,  substantially  as  for  the  purpose  set  forth. 

4i  In  a  water  wheel  governor,  the  combination  with  a  water  gate  operating 
shaft,  a  driving  shaft  and  reversing  clutch  gear,  adapted  to  turn  the  water 
gate  operating  shaft  in  either  direction,  a  controUerr^esponsive  to  changes  of 
speed  of  the  water  wheel  and  controlling  such  reversing  gear,  and  a  returning 
device  for  said  controller  provided  with  actuating  means  controlled  by  said 
controlling  means  to  return  the  oontroller  to  inoperative  position,  so  as  to 
prevent  excessive  movement  of  the  governor. 

6.  In  a  water  wheel  governor,  the  combinatioa  with  means  for  operating 
the  water  gate  in  either  direction,  a  by-pass  for  the  water  wheel,  and  a  valve 
controlling  said  by-pass,  of  means  connected  to  the  water  gate  operating  means 
and  operating  the  by-pass  valve  inversely  to  the  operation  of  the  water  gate. 

7.  In  a  water  wheel  governor,  the  combination  with  means  for  operating 
the  water  gate  in  either  direction  from  normal  position,  a  by-pass  for  the 
water  wheel,  and  a  valve  for  such  by-i>ass,  of  means  connected  to  the  water 
gate  operating  means  and  adapted  to  operate  the  by-pass  valve  from  normal 
position  in  either  direction,  so  as  to  control  sudi  valve  inversely  to  the  oon- 

,  trol  of  the  water  gate,  during  the  governing  action  of  the  water  gate,  and 
means  for  returning  the  by-pass  valve  to  normal  ix>sltion  on  completion  of 
governing  movement  of  the  water  gate  operating  means. 

8.  In  a  water  wheel  governor^  the  combination  with  a  shaft  for  operating 
the  water  gate  in  either  direction  from  normal  position,  a  by-pass  for  the 
water  wheel  and  a  valve  for  such  by-pass  normally  held  in  partly  open 
position,  of  an  operating  device  for  said  valve  provided  with  means  for  re- 
turning the  valve  to  normal  position,  a  clutch,  adapted  to  connect  said 
operating  device  for  the  by-pass  valve  with  the  water  gate  operating  shaft  to 
control  the  by-pass  valve  inversely  to  the  water  gate,  reversing  means  for 
operating  the  water  gate  operating  shaft  in  either  direction,  a  controller,  re- 
sponsive to  the  speed  of  the  water  wheel  and  controlling  said  reversing  means, 
and  means  operated  by  said  controller  to  bring  the  aforesaid  clutch  into  opera- 
tion and  to  release  said  clutch  when  the  governing  action  is  effected. 

It  is  contended  that  the  by-pass  combination  is  broadly  and  basicly 
claimed  in  claims  6,  7,  and  8  of  the  patent,  and  the  combination  pre- 
venting overrunning  is  broadly  claimed  in  claims  3  and  4,  and  that  the 
structures  used  by  the  appellee  contain  and  utilize  the  substance  of  the 
invention  within  the  meaning  of  the  leading  and  controlling  decisions 
under  the  patent  law.  Stating  the  contentions  more  concretely,  they 
are,  that  the  relation  between  tne  by-pass  valve  and  the  water  gate  was 
new  with  Lyndon,  as  also  were  the  relations  between  the  features  pre- 
venting overrunning  of  the  govemor- 

The  whole  problem  of  speed  control  and  use  of  electro  motive  force 
in  water  wheel  engines  appears  to  he  complex.  To  explain  in  detail 
the  many  features  involved  in  the  case  would  require  very  lengthy 
statements  of  the  evidence.  We  shall  therefore  attempt  no  more  than 
to  refer  to  the  more  important  points  upon  which  our  judgment  is 
founded. 

Lyndon's  device  contains  the  following  essential  elements :  A  speed- 
sensitive  device,  comprising  a  dynamo  and  connected  parts,  is  connect- 
ed by  mechanical  means  to  the  prime  mover,  and  therefore  varies  in 
speed  responsive  to  variations  in  the  prime  mover.  Variations  in  speed 
of  the  speed-sensitive  device  produce  a  change  in  degree  of  magnetiza- 
tion of  a  solenoid,  which  results  in  the  movement  of  the  solenoid  core, 
which  movement  produces  certain  electrical  contacts,  the  closure  of 
which  serves  to  energize  certain  magnets,  the  energizing  of  which  serves 
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to  set  in  operation  a  train  of  movements  intended  to  bring  about  a  reg- 
ulation or  control  in  operation  of  the  speed  of  the  prime  mover.  Lyn- 
don also  discloses  what  is  called  a  by-pass  and  by-pass  valve  intended 
to  move  inversely  to  the  movement  of  the  main  gate;  the  purpose 
being  to  minimize  the  rate  of  change  in  the  velocity  of  the  water  in 
the  main  conduit  flowing  to  the  prime  mover  and  eliminating  variations 
of  pressure  in  the  same  during  the  period  of  governing. 

Figure  1  is  a  perspective  Aciew  of  Lyndon's  governor;  Figure  2,  a 
plan  view  showing  certain  detailed  parts;  Figure  6  illustrates  in  de- 
tail a  part  of  the  controlling  device : 
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It  is  plain  that  if  a  prime  mover  is  operating,  for  example,  at  half 
load,  and  there  comes  a  sudden  demand  for  full  load,  the  water  for  the 
increased  demand  will  not  be  present  at  or  near  the  prime  mover  un- 
less some  special  provision  is  made  for  supplying  it  at  that  point ;  fur- 
thermore, if  the  prime  mover  is  operating  at  full  load,  and  there  is  a 
sudden  rejection  of  one-half  the  load,  and  the  necessity  of  closing  the 
gate  to  a  corresponding  amount,  the  excess  water  must  be  taken  care 
of  in  one  way  or  another,  because  the  velocity  in  the  main  conduit  can- 
not be  instantaneously  arrested  without  danger  of  a  serious  increase  in 
pressure.  To  overcome  these  troubles,  Lyndon  places  in  a  by-pass  just 
back  of  the  main  gate  a  by-pass  valve  normally  held  in  half -open  po- 
sition. Experts  testified  in  effect  that  the  water  which  flows  along  the 
main  conduit  then  goes  partly  to  the  wheel  and  partly  through  the 
partly  open  by-pass.  In  case  of  sudden  demand  from  half  load  to  full 
load,  enough  water  will  be  available  in  the  conduit  itself,  and  it  will 
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be  only  necessary,  in  order  to  make  it  available,  for  the  wheel  to  close, 
or  partially  close,  the  by-pass  valve,  thereby  preventing  the  water  from 
wasting  through  the  by-pass  and  turning  it  to  the  wheel ;  and,  on  the 
other  hand,  in  case  of  a  sudden  change  from  full  to  half  load,  the  ex- 
cess water  which  is  going  along  the  main  conduit  may  be  disposed  of 
by  simply  opening  the  by-pass  valve  wider,  thereby  allowing  the  ex- 
cess water  to  waste  through  the  by-pass,  while  the  reduced  amount  of 
water  as  controlled  by  the  main  gate  will  pass  to  the  wheel.  In  the 
Lyndon  patent  there  must  be  a  coincident  movem«it  of  the  by-pass 
and  of  the  main  gate,  and  that  Lyndon  disclosed  such  is  evidenced  by 
the  following  quotations  from  his  patent : 

*'I  provide  a  by-pass  inserted  into  the  penstock  or  flume  at  a  point  near  the 
water  gate,  and  a  gate  In  the  said  by-pass  controlled  by  the  same  governing 
mechanism  that  controls  the  water  gate,  and  operating  to  allow  a  greater  or 
less  flow  through  the  by-pass,  according  as  the  water  gate  Is  being  closed  or 
open." 

Again: 

''When  the  gate  is  operated  as  above  described,  the  lever  4S  is  moved  to 
dose  the  contacts  ^5a,  ^tfo,  100,  101 ;  this  closure  being  effected  whatever  the 
direction  of  the  movement  of  the  controlling  lever  B6  by  reason  of  the  pin 
and  curved  slot  connection  between  snch  lever." 

Again: 

"C5onseqiientLy  the  by-pass  valve  will  be  turned  toward  open  or  shut  posi- 
tion according  to  whether  the  gate  is  closing  or  opening  for  the  purpose  above 
stated." 

And  further: 

"When  the  governor  acts  to  close  the  main  gate,  the  comi)ensatlng  device 
win  open  more  widely  the  by-pass.  The  rapidity  with  which  the  valve  in  the 
by-pass  opens  is  such  that  the  Increased  volume  of  water  which  It  allows 
to  pass  through  is  proportional  to  the  decrease  In  area  which  the  main  gate 
effects  by  reason  of  its  closing.  Should  the  main  gate  open,  the  reverse  ac- 
tion takes  place.** 

And  also: 

"It  is  obvious  that*  the  by-pass  arranged  as  described,  opening  or  closing  in 
a  manner  opposite  to  that  in  which  the  main  gate  opens  or  closes,  will,  If 
properly  adjusted,  admit  of  the  main  gate  being  rapidly  operated  and  the  gov- 
erning of  the  water  wheel  quickly  accomplished." 

In  this  connection  it  is  well  to  say  that  in  the  opinion  of  several 
highly  qualified  witnesses  there  was  serious  confusion  in  certain  of  the 
language  of  the  L)mdon  patent,  and  particularly  in  the  use  of  the 
term  "returning  device."  In  the  specifications  of  the  patent  Lyndon 
refers  to— 

"the  rod  25,  discs  t2  and  2S  and  the  controlling  clutch  magnet  32  as  consti- 
tuting a  returning  device  for  preventing  the  governor  from  overrunning — 
that  is,  moving  the  water  wheel  gate  a  greater  distance  than  is  actually  nec- 
essary for  proper  regulation;  this  necessitating  a  second  movement  of  the 
gate  in  an  opposite  direction,  which  in  turn  may  overtravel  and  require  the 
gate  to  bc^  moved  back  again." 
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Professor  Durand,  of  Stanford  University,  testified  that  he  conclud- 
ed that  the  rod  S6  was  considered  the  returning  device,  because  Lyndon 
refers  to  a  "returning  device"  consisting  of  a  rod  £6  connected  by  a 
pivoted  link  or  connecting  rod  26a  with  the  disc  )?iB,  and  because  in  dis- 
cussing the  general  operation  he  says,  "while  springs  £9,  i9,  are  placed 
between  collars  i9a,  29a,  on  the  rod,"  etc.  Other  portions  of  the  specifi- 
cations mention  the  magnet  as  apparently  claimed  independently  of  the 
"returning  device,"  and  there  would  seem  to  be  a  distinguishing  of 
the  rod  from  the  means  involved  in  the  movement  of  the  rod. 

The  best  evidence  is  that  the  element  described  as  a  controller  in 
claims  3,  4,  and  8  refers  to  the  lever  26.  This  is  gathered  from  the 
language  in  the  specifications,  where  Lyndon  refers  to  the  exertion  of 
pressure  "on  the  controller  26  to  return  it  to  normal  position" ;  also 
from  his  reference  to  "the  lever  26,  which  acts  as  a  circuit  controller" ; 
and  elsewhere  in  claims  the  "actuating  means"  is  regarded  as  distin- 
guished from  the  controller  itself.  In  the  claims  just  referred  to  the 
solenoid  is  not  intended  apparently  as  the  controller. 

The  "means  connected  to  the  water  gate  operating  means"  describ- 
ed in  claims  6  and  7,  and  the  element  in  claim  8  described  as  "an  op- 
erating device  for  said  valve,"  are  understood  to  comprise  the  drum  or 
sheave  wheel  5^  with  its  immediate  attached  parts,  66  and  67,  with 
ropes  61,  62 ;  and  the  "means  for  returning  the  by-pass  valve  to  normal 
position"  elements  described  in  claims  7  and  8  refers  to  the  weights 
70  in  the  drawing.  .Professor  Durand  said  that  the  function  of  the 
dashpot  was  to  retard  or  control  the  return  slowly  and  easily  to  its 
position  of  rest,  but  its  function  is  not  to  determine  or  produce  such 
return. 

Much  could  be  said  to  show  why  we  are  satisfied  that  the  theory  of 
the  Lyndon  patent  pertaining  to  the  governing  of  the  hydraulic  prime 
mover  implies  the  provision  of  a  by-pass  valve  in  normal  position  half 
open  and  the  movement  of  such  valve  in  either  direction  inversely  to 
the  movement  of  the  main  gate,  but  it  would  extend  the  discussion  too 
far.  The  movement  of  the  valve  is  in  either  direction  from  its  normal 
position.  This  language  from  the  specification  is  helpful  in  .under- 
standing the  situation : 

"Consequently  the  by-pass  yalve  wiU  be  turned  toward  open  or  shut  posi- 
tion according  to.  whether  the  gate  is  closing  or  opening  for  the  purpose  above 
stated.  Normally,  the  gate  or  valve  in  the  by-pass  will  be  half  way  open, 
so  that  the  amount  pt  water  flowing  through  the  by-pass  and  around  tbe 
wheel  without  doing'  work  will  be  half  the  amount  which  the  by-pass  is 
capable  of  carrying." 

The  inventor  also  specified: 

"It  is  obvious  that  the  by-pass  arranged  as  described,  opening  or  closing  tn 
a  manner  opposite  to  that  in  which  the  main  gate  opens  or  doses,  will,  if 
properly  adjusted,  admit  of  the  main  gate  being  rapidly  operated  and  the 
governing  of  the  water  wheel  quickly  accomplished.  After  the  governing 
takes  places  the  by-pass  gate  is  either  open  or  closed,  or  nearly  so,  and  in 
order  to  be  useful  for  a  second  governing  must  return  to  its  normal  position." 

Thus  again  the  normal  position  is  indicated,  with  movement  in  either 
direction  therefrom.    And  we  do  not  find  any  statement  or  drawing 
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which  shows  that  the  by-pass  valve  may  he  adjusted  to  occupy  any 
position  other  than  a  half-open  one  as  the  normal  one. 

While  there  is  elaborate  testimony  from  men  of  long  experience  in 
hydraulics  and  electric  devices  that  Lyndon's  device  as  described  by 
him  is  inoperative,  we  are  not  prepared  to  adopt  such  a  conclusion. 
But  we  are  satisfied  from  the  evidence  that  L)^don's  device  as  de- 
scribed is  to  regulate  the  speed  of  the  water  wheel  by  maintaining  a 
constant  flow  in  the  pipe  line,  and  the  flow  in  the  pipe  line  is  to  be 
kept  constant  by  the  use  of  a  by-pass  normal]^  kept  in  half-open  posi- 
tion, through  which  water  flows  to  waste.  The  purpose  is  to  have  a 
supply  of  water  capable  of  being  thrown  on  the  wheel  when,  because 
of  an  opening  movement  of  the  water  gate,  the  wheel  slows  down, 
and  an  outlet  may  be  had  for  the  water  to  compensate  for  an  accelera- 
tion of  the  flow  of  water  in  the  pipe  line  at  the  instant  the  water  gate 
is  moved  toward  a  closing  position. 

The  all^;ed  infringing  device  is  illustrated  by  the  annexed  drawing: 


In  the  device  the  normal  position  of  the  auxiliary  relief  nozzle  is 
fully  closed,  moved  from  its  normal  position  only  when  the  nature  of 
the  reduction  in  load  on  the  water  wheel  calls  for  a  prompt  closure  of 
the  valve  of  the  main  needle  nozzle.  A  witness  illustrated  this  by 
saying  that  a  slow  load  would  produce  little  or  no  action  on  the  part 
of  the  auxiliary  relief  valve  and  an  increase  of  load  requiring  ah  open- 
ing of  the  main  nozzle  would  fail  to  produce  any  result  thereon.  The 
object  of  the  device  is  to  prevent  excessive  and  dangerous  pressure  in 
the  main  line  and  at  the  same  time  to  permit  economy  in  the  use  of 
water — the  latter  a  most  important  matter,  but  one  not  mentioned  or 
seemingly  practicable  in  the  construction  of  the  Lyndon  devfce. 

It  is  satisfactorily  shown  that  the  combinations  set  forth  in  claims  3 
and  4  are  not  shown  in  the  device  used  by  the  defendant.  There  is  not 
a  reversing  clutch  gear  adapted  to  turn  the  water  gate  operating  shaft 
in  either  direction,  nor  is  ^ere  a  controller  responsive  to  changes  of 
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speed  of  the  water  wheel  and  controlling  such  reversing  gear.  The 
controller  in  the  device  of  the  defendant,  which  is  responsive  to  the 
change  of  speed,  does  not  control  a  reversing  or  reversing  clutch  gear. 
The  returning  device  is  controlled  specially  by  the  nature  of  the  move- 
ment of  the  water  gate  operating  shaft,  and  not  as  positiva  and  imme- 
diate result  of  movement  on  the  part  of  the  controlling  means. 

Nor  does  the  mechanism  in  the  device  of  the  defendant  for  control- 
ling the  motions  within  the  hydraulic  cylinder  appear  to  be  the  same. 

Referring  to  claim  8,  we  gather  from  the  exhibats  and  testimony  that 
there  is  a  water  gate  operating  shaft  which  will  operate  the  water  gate. 
There  is  a  by-pass  for  the  water  wheel,  and  a  valve  for  such  by-pass, 
and  an  operating  device  for  the  valve  (shown  on  Exhibit  H),  but  there 
is  no  clutch  adapted  to  connect  the  operating  device  for  the  by-pass 
valve  with  the  water  gate  operating  shaft ;  nor  is  there  a  valve  for  the 
by-pass  normally  held  in  partly  open  position.  The  mechanism  shown 
is  adapted  to  connect  the  operating  device  for  the  by-pass  valve  with 
the  water  gate  operating  shaft  and  to  control  the  by-pass  valve  in- 
versely to  the  water  gate,  which  is  constructed  and  operates  independ- 
ently of  any  clutch  mechanism.  Reversing  means  for  operating  the 
water  gate  operating  shaft  in  either  direction  are  found,  but  there  is  no 
driving  shaft  or  reversing  clutch  gear  adapted  to  turn  the  water  gate  op- 
erating shaft  in  either  direction.  There  is  a  controller  responsive  to 
change  of  speed  in  the  water  wheel,  but  it  does  not  control  a  reversing 
clutch  gear. 

The  combination  of  elements  claimed  in  claim  7,  supra,  is  clearly  not 
fourld  in  defendant's  device,  inasmuch  as  the  automatic  relief  nozzle 
used  is  not  operated  from  normal  position  in  either  direction,  but  in 
one  direction  only,  and  when  the  main  gate  is  closed. 

The  arrangement  of  the  various  parts  of  the  dashpot  connected  with 
the  relief  nozzle  in  defendant's  device  is  such  that  a  closing  movement 
in  the  valve  of  the  main  needle  nozzle,  when  slow,  produces  an  effect 
on  the  action  of  the  valve  of  the  relief  nozzle,  especially  when  the 
valve  of  the  main  needle  nozzle  operates  nearest  its  full  open  position. 
The  by-pass  valve  of  the  Lyndon  patent  is  moved  at  a  definite  rate  of 
speed  responsive  to  movement  on  the  part  of  the  main  water  wheel 
gate ;  this  movement  being  put  into  operation  by  instantaneously  oper- 
ating the  electrical  contacts  in  such  manner  that  this  by-pass  valve  will 
open  when  the  main  water  wheel  gate  closes  and  close  when  the  main 
water  wheel  gate  opens. 

Defendant  provides  means  for  governing  the  water  wheel  in  a  man- 
ner without  causing  excessive  pressure  rises  in  the  main  conduit,  and 
thus  protects  the  pipe  line  and  permits  great  economy  of  water  in  ac- 
complishing such  object. 

The  speed-operated  element  and  the  fly  ball  governor  used  by  de- 
fendant are  not  the  mechanical  equivalents  of  the  wound  dynamo  mark- 
ed upon  the  Lyndon  patent.  The  valve-operating  shaft  in  defendant's 
device  does  not  make  a  complete  revolution,  and  is  not  in  the  usual 
sense  an  operating  shaft  used  for  transmitting  motion,  as  indicated  by 
^0  or  i9  in  Figure  1  of  the  Lyndon  patent. 

[2]  In  arguing  in  support  of  the  position  that  no  one  has  obtained 
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the  results  produced  by  the  Lyndon  invention  without  using  that  in- 
vention as  claimed,  appellant  would  have  us  hold  that  in  claims  3,  4,  6, 
and  7  the  word  "means,"  or  the  like,  "is  employed  to  describe  connec* 
tive  features  of  the  combination,  and  that  such  terms  may  be  considered 
to  cover  practically  any  substitute  part  or  feature."  Proceeding  with 
his  argument,  appellant  says  that,  the  substance  of  the  claim  being  the 
combination,  such  combination  is  a  unit,  and  that,  where  the  component 
parts  are  recited  as  interrelated  through  the  agency  of  means,  the  claim 
is  to  be  construed  as  a  unit.  We  find  ourselves  unable  to  sustain  this 
argument.  To  permit  a  patentee  to  burden  his  claims  by  the  use  of 
indefinite  language  would  lead  to  supporting  him  in  a  monopoly  of  ^ 
principle  or  result,  which  would  bar  other  inventors  from  arriving  at 
the  same  result  by  different  means.  In  Walker  on  Patents,  §  117a,  p. 
137,  the  author  says :   , 

"Where  some  of  the  parts  of  a  combination  operate  therein  to  give  mo- 
tion to  other  parts  which  do  the  final  work  of  the  combination.  It  is  proper 
to  specify  the  former  by  the  use  of  such  terms  as  'means,'  'mechanism/  or 
'devices'  for  gXYing  that  motion,  except  when  these  terms  ar^  applied  to  ai| 
element  or  part  which  constitutes  the  essence  of  the  invention.  If  they  are 
used  under  such  circumstances,  the  claim  will  be  regarded  as  functional. 
But  such  general  language  wiU  not  Include  all  means,  mechanism,  or  device^ 
which  can  perform  that  function,  but  only  those  "^v^hich  are  shown  in  the 
patent  and  their  equivalents.  And  in  this  case,  also,  the  question  whether 
other  means,  mechanism,  or  devices  are  equivalents  to  those  shown  in  the 
patent  will  be  determined  by  the  established  rules  on  that  subject,  rather  than 
by  any  apparent  precision  or  elasticity  of  the  language  used  In  the  claims  to 
designate  the  parts  involved  in  the  inquiry." 

We  do  not  find  in  the  defendant's  device  any  mechanical  equivalent 
to  the  reversing  clutch  gear  or  the  means  for  operating  the  water  gate 
in  either  direction  as  stated  in  the  claims  of  the  patent  to  Lyndon, 
Singer  Manufacturing  Co.  v.  Cramer,  192  U.  S.  265,  24  Sup.  Ct.  291, 
48  Lf.  Ed.  437.  Nor  do  we  find  any  returning  device  for  the  controller 
in  the  defendant's  device,  as  called  for  by  daims  3  and  4.  There  is 
lack  of  similarity  between  the  butterfly  valve,  an  old  style  of  valve  used 
by  Lyndon,  and  the  needle  valve,  used  by  the  defendant.  They  operate; 
on  different  principles;  the  one  inversely  to  the  water  gate  in  t^t^ 
directions,  and  at  all  times  half  open  when  in  normal  position,  while 
defendant's  is  closed. 

The  appellant  earnestly  contends  that  the  object  of  defendant's  gov- 
erning device  is,  not  to  take  the  pressure  off  the  wheel  and  make  it  tend 
to  slow  down,  but  equally  with  Lyndon  to  keep  the  wheel  moving  at 
a  constant  speed,  and  thereby  keep  the  potential  of  electric  energy  con* 
stant  in  the  circuit  of  the  generator.  This  view  is  supported  by  opin- 
ions of  witnesses  for  the  appellant.  But  with  Lyndon  the  by-pass  is 
a  very  important  means  of  overcoming  the  inertia  effects  of  water 
which  interfere  with  the  proper  speed  of  the  water  wheel,  the  half- 
open  by-pass  being  the  indispensable  means  for  governing  the  speed  of 
the  water  wheel ;  while  in  defendant's  governing  device  the  main  needle 
is  the  principal  thing,  the  auxiliary  nozzle  being  used  as  a  valve  tb 
prevent  the  damaging  effects  of  excessive  pressure  to  the  pipe  line,  and 
the  main  needle  moves  often  to  govern  the  water  wheel,  without  caus^ 
ing  movement  of  the  auxiliary  relief  nozzle. 
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[3]  If,  in  sustaining  the  conclusion  of  the  lower  court,  ova  construc- 
tion of  the  claims  of  the  patent,  and  particularly  of  claims  6  and  7, 
seems  narrow,  the  position  taken  is,  we  think,  in  accord  with  the  long- 
established  rule  of  the  Supreme  and  other  federal  courts,  which  limit 
the  scope  of  every  patent  to  the  invention  described  in  the  claims  in 
it,  read  in  the  light  of  the  specifications.  As  has  been  very  recently 
said  by  the  Supreme  Court,  referring  to  the  claims  of  a  patent : 

"These  so  mark  where  the  progress  claimed  by  the  patent  be^ns  and  where 
It  ends  that  they  have  been  aptly  likened  to  the  description  in  a  deed«  which 
sets  the  bounds  to  the  grant  which  it  contains.  It  is  to  the  claims  of  every 
patent,  therefore,  that  we  must  turn  when  we  are  seeking  to  determine  what 
the  invention  is,  the  exclusive  use  of  which  is  given  to  the  inventor  by  the 
grant  provided  for  by  the  statute;  *he  can  daim  nothing  beyond  them/" 
Motion  Picture  Patents  CJo.  v.  Universal  Film  Mfg.  Oo,  et  al.,  243  U.  S.  502, 
610,  37  Sup.  Ot  416,  4il8,  61  L.  Ed.  871,  L.  R.  A.  1917]B,  1187,  Ann.  Cas.  1918A, 
950. 

The  court  dted  the  Paper  Bag  Case,  210  U.  S.  405,  28  Sup.  Ct  748, 
52  L.  Ed.  1122. 

Furthermore,  unless  Lyndon  is  limited  to  the  specific  form  of  the 
device  described  in  his  specifications  and  illustrated  in  his  drawings, 
it  is  not  improbable  that  claims  6  and  7  of  the  Lyndon  patent  would 
have  to  be  declared  void,  as  anticipated  by  a  water  wheel  and  device 
used  by  the  Power  Development  Company  near  Bakersfield,  Cal.,  in 
1896  and  1897,  where  there  was  a  by-pass  mechanism  operated  inversely 
to  the  main  water  gates.  In  the  mechanism  designed  for  use  at  Bakers- 
field  there  was  a  governor  which  responded  to  load  and  speed  changes. 
The  by-pass  valve  was  a  necessary  port  of  the  equipment,  for  the  ra- 
pidity of  action  of  the  governor  there  used  made  operation  impossible 
without  the  by-pass  feature. 

The  evidence  concerning  that  device  tends  strongly  to  show  that  the 
governor  used  at  Bakersfield  was  efficient  and  performed  the  functions 
of  its  design  satisfactorily,  although  the  failures  of  the  wheels  used  to 
give  required  efficiency  led  to  the  discarding  of  use.  Two  of  the  prin- 
cipal experts  for  the  defendant  testified  to  the  effect  that  there  is 
closer  similarity  in  the  mechanical  parts,  the  interrelation  of  parts  and 
principles  of  action,  between  the  Bakersfield  governor,  than  there  is 
between  the  device  of  the  Lyndon  patent  and  that  used  by  defendant. 

[4]  It  is  also  to  be  considered  that  there  never  has  been  a  water 
wheel  governor  constructed  in  accord  with  the  drawings  and  specifica- 
tions of  the  patent  in  suit — ^that  is,  a  governor  constructed  and  using  all 
the  principles  of  governing  revealed  in  the  patent.  The  Court  of  Ap- 
peals of  the  Sixth  Circuit  in  National  Malleable  Castings  Co.  v.  Buckeye 
M.  L  &  C.  Co.,  171  Fed.  847,  96  C.  C.  A.  515,  said: 

"The  use  we  make  of  the  fact  that  the  device  has  never  gone  into  actual 
service  te  in  the  construction  or  interpretation  of  the  patent  We  are  Justified, 
in  view  of  the  facta  of  this  case,  in  exercising  much  caution  in  attributing  to 
this  patent  anything  more  than  is  plainly  shown  and  distinctly  claimed. 
•  *  *  This  infereace  from  nonuse,  under  the  drcumstances,  is  the  con- 
verse of  the  inference  drawn  with  respect  of  a  doubtful  patent  when 'a 
showing  is  made  that  it  has  gone  into  large  use  and  has  displaced  other  de- 
vices. It  is  an  inference  against  utility  from  the  fiict  of  long  nonuse^  onex* 
plained  by  want  of  means  or  opportunity/' 
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Again,  if  Lyndon's  claims  are  not  to  be  construed  as  limited  to  an 
electro-mechanical  device  substantially  as  shown  and  desci  ibed  in  the 
specifications  and  drawings,  his  claims  6  and  7  would  be  in  danger  of 
having  been  anticipated  by  the  earlier  French  and  Swiss  patents  (nei- 
ther of  which  was  cited  by  the  examiner).  The  former  patent  concerns 
a  self-regulating  by-pass  for  a  water  wheel  with  the  idea  of  over- 
coming inertia  of  pressure  produced  by  the  too  rapid  changes  of  the 
motor  power,  especially  in  long  conduits,  and  the  Swiss  is  an  invention 
of  an  automatically  regulated  hy-pass  for  high  pressure  water  wheels 
with  the  idea  to  avoid  the  impact  of  the  water  in  the  conducts  result- 
ing from  the  sudden  closing  of  the  water  gate. 

The  effort  of  the  appellant  to  satisfy  the  court  that  his  invention 
dated  back  ahead  of  the  French  and  Swiss  patents  is  not  altogether 
convincing.  Westinghouse  E.  &  M.  Co.  v.  Saranac  Lake  E.  L.  Co.  (C. 
C.)  108  Fed.  221 ;  Automatic  Weighing  M.  Co.  v.  Pneumatic  Scale  Cor- 
poration, 166  Fed.  288,  92  C.  C.  A.  206. 

But,  leaving  these  questions  open,  we  are  of  the  opinion  that  on  the 
ground  that  the  device  used  by  the  defendant  is  not  shown  to  be  an 
infringement  of  the  device  described  in  the  patent  of  Lyndon  the  de- 
cree of  the  District  Court  dismissing  the  bill  should  be  affirmed. 

Affirmed, 


DAVET  TREE  EXPERT  00.  et  al.  v.  VAN  BILLIARD  et  aL 

(Olrcult  Oourt  of  Ai^eals,  Third  Oirailt    December  5, 1918.) 

No.  2300. 

1«  Patents  ^=s>324(5) — Question  Presented  fob  Review. 

In  a  suit  for  the  infringement  of  two  patents,  where  one  patent  was 
found  infringed,  eta,  the  question  of  the  validity  of  such  patent  cannot  be 
reviewed  on  plaintiff's  appeial  from  the  other  portion  of  the  decree,  deny- 
ing reUef  as  to  the  other  patent 

Z,  Patents  ^=5>166— Infbinoeucbnt.  Suit — Rktusal  to  File  Disolaimeb. 

Where  trial  court  found  that  several  claims  of  plaintiffs'  patent 
were  valid  and  Infringed,  but  that  one  claim  was  invaUd,  held,  that 
plaintiffs  should  not  be  denied  all  relief  because  of  their  refusal  to  file  a 
disclaimer  as  to  the  single  claim,  Rev.  St  1 4922  (Comp.  St  f  9^08)  authoiv 
Izlng  no  such  procedure,  but  the  trial  court  should  Instead  enter  a  de- 
cree finding  Invalid  the  single  claim,  and  finding  the  others  valid  and 
infringed,  etc. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania ;  Edward  G.  Bradford,  Judge. 

Bill  by  the  Davey  Tree  Expert  Company  and  others  against  Rue 
J.  Van  Billiard  and  another.  From  a  decree  which'  dismissed  plain- 
tiffs' bill  in  so  far  as  it  relied  on  one  patent,  because  plaintiifs  re- 
fused to  file  a  disclaimer  as  to  the  first  claim  of  said  patent,  which 
was  found  invalid  by  the  trial  court,  plaintiffs  appeal.  Reversed  and 
remanded. 

See,  also,  248  Fed.  718. 

^=»For  other  cases  see  same  topic  ft  KBY-NXJMBBR  in  all  Kejr-Numbered  Digests  A  Indexes 
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The  following  memorandum  opinion  of  the  court  below  was  filed 
March  14,  1918: 

*'Thl8  court  has  heretofore  found  that  United  States  patent  No.  890,968  Is 
valid  as  to  claims  3,  4,  6  and  8,  and  that  all  of  said  claims  have  been  infringed 
as  charged,  and  that  United  States  patent 'No.  958,478  is  valid  as  to  claims 
2,  3,  4,  5,  8  and  11,  but  void  as  to  claim  1  in  view  of  the  prior  art,  and  that 
all  of  the  above-mentioned  claims  of  the  last-named  patent  have  been  in- 
fringed, and  February  4,  1918  ordered  that  the  complainants  have  leave  with- 
in thirty  days  next  thereaften  to  enter  a  disclaimer  as  to  claim  1  of  patent 
No.  958,478  in  the  Patent  Office,  and  to  file  in  this  court  a  duly  certified  copy 
of  said  disclaimer  in  default  of  which  the  bill  would  be  dismissed  as  to  the 
patent  last  aforesaid  (248  Fed.  718) ;  and  no  disclaimer  having  been  entered 
and  filed  pursuant  to  said  leave,  the  solicitors  for  the  complainants  have  pre- 
pared and  submitted  a  proposed  interlocutory  decree  to  the  effect  that  the 
above-enumerated  claims  of  patent  No.  890,968  are  valid  and  have  been  in- 
fringed as  charged;  that  the  complainants  recover  the  profits  made  by 
the  defendants  and  damages  sustained  by  the  complainants  by  reason  of  the 
said  infringements;  that  the  cause  be  referred  to  a  master  to  ascertain  the 
amount  thereof,  and  that  the  defendants  be  enjoined  from  violating  the 
claims  of  the  patents  last  aforesaid ;  that  claim  1  of  patent  No.  958,478  is  in- 
valid in  view  of  the  prior  art;  that  the  bill  as  to  the  patent  last  aforesaid 
be  dismissed  for  want  of  a  disclaimer,  and  that  the  cross-bill  also  be  dis- 
missed. 

"The  solicitor  for  the  defendants  objects  to  the  proposed  interlocutory 
decree  for  several  reasons.  He  contends  that,  patent  No.  958,478  having  been 
found  invalid  as  to  claim  1,  and  no  disclaimer  having  been  made  as  to  that 
claim,  it}  is  improper  to  recognize  any  of  the  claims  of  that  patent  as  valid 
and  infringed.  Undoubtedly  it  would  be  erroneous  to  hold  that  the  above 
enumerated  claims  of  that  patent,  other  than  claim  1,  are  absolutely  and 
without  qualification  valid  and  enforceable  in  the  absence  of  disclaimer  as 
to  that  claim.  But  obviously  it  is  necessary  in  order  to  determine  how  fiir  a 
disclaimer  duly  made  as  to  a  void  claim  may  operate  to  save  to  a  patent 
owner  the  benefit  of  unobjectionable  claims,  to  ascertain  which  of  the  other 
claims  in  suit  are  valid  and  enforceable  in  the  absence  of  all  necessity  for  a 
disclaimer.  Otherwise  it  would  be  difficult,  If  not  impossible,  to  have  knowl- 
edge of  the  number  and  identity  of  the  claims  necessary  to  be  included  in 
a  disclaimer.  Thus  it  is  not  only  not  improper  but  highly  desirable,  if  not 
necessary,  to  pass  upon  the  validity  or  invalidity  of  the  remaining  claims  in 
suit.  Such  ascertainment  of  the  validity  of  such  claims  and  of  the  fact  of  In- 
fringement does  not  entitle  a  complainant  to  recover  profits  or  damages 
where  a  disclaimer  is  necessary  and  has  not  been  made,  nor  can  it  in  any 
manner  prejudice  the  rights  of  a  defendant. 

Another  ground  of  objection  is  that  where  a  patent  contains  a  number  of 
claims  and  the  bill  charges  infringement  generally  without  alleging  infringe- 
ment of  any  particular  claims,  it  is  the  rig^t  of  the  parties  to  receive  and  the 
duty  of  the  court  to  give  a  decision  as  to  the  validity  and  infringement  of  all 
of  the  claims.  This  objection  has  no  force  where  the  court  passes  upon  all 
of  the  claims  in  suit  although  not  all  the  claims  of  the  patent  in  suit.  T^e 
claims  in  suit  do  not  necessarily  embrace  all  the  claims  in  the  patent.  A  de- 
fendant by  his  action  may  infringe  one  claim  of  the  patent  without  violating 
another  claim  in  the  least  degree.  In  view  of  this  consideration  it  Is  a 
usual,  reasonable  and  proper  course  for  the  complainant  not  to  stand  upon 
fifty  patent  claims  where  he  cannot  hope  to  succeed  on  more  than  one  or 
two,  but  to  limit  on  the  record  his  demand  for  relief  to  certain  ^)ecifled 
claims.  Having  done  this  the  claims  upon  which  the  parties  have  a  right  to 
expect  a  decision  from  the  court  are  subject  to  such  limitation.  In  the  de- 
fendants' brief  it  is  stated,  as  it  was  in  substance  by  their  counsel  in  open 
court,  that  "defendants  are  charged  with  infringement  of  claims  3,  4,  6  and 
7  of  letters  patent  No.  890,968^  ♦  ♦  ♦  and  claims  1,  2,  3.  4.  5.  8  and  11 
of  letters  patent  No.  958.478;"  that  "although  said  letters  patent  No. 
890,968  includes  seven  claims,  only  claims  3,  4,  6  and  7  are  in  suit";  and 
that   "although  said  letters  patent  No.  958,478  includes  seventeen   claims 
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only  claims  1,  2,  ^,  4,  5,  8  and  11  are  in  suit."  The  court  Ixas  passed 
upon  all  of  the  above-specified  claims ;  the  same  being  admittedly  all  of  those 
in  suit.  The  defendants  cannot  now  be  heard  to  deny  this  fact,  and  thereby 
open  the  door  to  confusion,  surprise  and  embarrassment  In  the  disposition  of 
the  case.  Reference  has  been  made  by  the  solicitor  for  the  defendants  to  Na- 
tional Malleable  Castings  Oo.  v.  T.  H.  Symington  Co.,  234  Fed.  343,  148  O.  O.  A. 
245 ;  but  that  case  as  there  reported  read  in  connection  with  the  facts  as  dis- 
closed in  the  same  case  at  earlier  stages  (230  Fed.  821,  145  C.  O.  A.  131 ;  [D.  C] 
222  Fed.  517),  contains  nothing  in  conflict  with  the  conclusion  here  expressed 
and  wholly  fails  to  support  the  defendants'  contention. 

**An  interlocutory  decree  in  accordance  with  these  views  wlU  be  made." 

Bakewell  &  Byrnes,  of  Pittsburgh,  Pa.  (William  A.  Schnader,  of 
Philadelphia,  Pa.,  and  Clarence  P.  Byrnes,  of  Pittsburgh,  Pa.,  of 
counsel),  for  appellants. 

Arthur  E.  Paige,  of  Philadelphia,  Pa.,  for  appellees. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  is  one  that  challenges 
a  consideration  of  some  matters  not  discussed  at  the  hearing.  The 
subject  involved  is  what  is  commonly  known  as  "tree  doctoring" 
b)r  filling  up  the  cavities  of  decaying  trees.  The  care  of  trees  is  a 
matter  of  such  general  importance,  and  one  of  the  patents  involved 
is  of  so  broad,  inclusive  a  character,  that  if  the  inventor  has  bene- 
fited the  art  in  the  way  he  claims,  he  is  entitled  to  and  should  have  a 
broad,  generic  claim  to  cover  his  invention.'  On  the  other  hand,  if 
his  invention  is  not  of  that  character,  he  should  not  preclude  the  pub- 
lic from  doing  everything  it  can  in  the  way  of  the  preservation  of 
trees. 

The  present  case  was  against  two  former  workmen  of  the  plaintiff, 
and  was  not  defended  by  strong  parties.  We  do  not  know,  and  do 
not  say,  that  a  stronger  defense  could  have  been  made  out  than  has 
been,  but  we  are  not  willing  to  give,  at  the  present  stage  of  the  case, 
the  stamp  of  approval  of  the  Third  Circuit  to  the  validity  of  the  broad, 
generic  claim  here  involved,  unless  the  record  compels  us  so  to  do. 
In  making  this  statement,  we  express  no  opinion  adverse  to  the  valid- 
ity of  that  claim. 

[  1  ]  Infringement  of  two  patents  was  charged  in  the  hill  filed  below. 
The  earlier  patent,  No.  890,968,  issued  June  16,  1908,  to  John  Davey 
and  others,  was  found  valid  by  the  court  and  held  infringed  by  the 
defendant,  and  its  further  use  ienjoined  by  the  decree.  From  this 
decree  the  defendants  have  not  appealed,  and  the  validity  and  in- 
fringement of  that  patent  are  not  before  us. 

[2]  The  second  patent.  No.  958,478,  issued  May  17,  1910,  to  Wel- 
lington E.  Davey,  is  of  a  much  broader  subject-matter,  and  claim  1 
thereof  is  for  the  alleged  generic  feature.  The  court  below  found 
several  other  claims  of  the  patent  valid  and  infringed,  and  in  its  opin- 
ion directed  the  preparation  of  a  decree  holding  such  claims  infringed. 
In  that  opinion,  which  is  reported  at  248  Fed.  718,  it  further  found 
claim  1,  which  was  the  broad  general  claim,  was  invalid,  and  there- 
upon directed  the  plaintiff  to  file  a  disclaimer  thereof  in  the  Patent 
Office  within  thirty  days.    The  plaintiff  declined  to  file  such  disclaim- 
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er,  and  thereupon  the  court  entered  a  decree  dismissing  the  bill  en- 
tirely as  to  patent  No.  958,478,  which,  it  will  be  observed,  carried  with 
it  the  dismissal  of  those  claims  of  the  patent  which  the  court  had  found 
valid  and  infringed.  The  practical  effect  of  the  direction  of  the  court 
that  the  plaintiff  file  a  disclaimer  wotdd  have  been  to  prevent  the  plain- 
tiff, had  he  complied  with  such  order,  from  reviewing  the  decision 
of  the  court  below  on  the  validity  of  his  generic  claim;  and  the  bill 
being  dismissed  as  to  the  other  claims  of  the  patent,  the  defendant 
has  no  opportunity  to  now  review  the  question  of  the  vaUdity  and 
infringement  of  the  claims  which  the  court  in  its  opinion  so  held  val- 
id and  infringed. 

After  due  consideration  had,  we  are  of  opinion  the  penalty  imposed 
by  the  court  below  upon  the  plaintiff  for  not  filing  a  disclaimer  can- 
not be  justified.  Congress,  by  Rev.  St.  §  4922  (Comp.  St.  §  9468), 
has  provided  a  statutory  penalty  on  a  patentee  for  failure  to  enter 
a  disclaimer,  namely,  that  unless  he  does  so  before  he  brings  suit 
he  cannot  recover  costs.  But  Congress  has  nowhere  enacted  that  a 
refusal  to  enter  a  disclaimer  should  be  punished  by  a  dismissal  of  a 
patentee's  bill.  Of  the  plaintiff's  right  to  review  in  this  court  the 
decree  of  a  District  Court  adjudging  a  claim  of  his  patent  invalid, 
there  can  be  no  question.  But,  if  the  order  of  the  court  forcing  the 
plaintiff  to  file  a  disclaimer  had  been  followed,  it  would  have  resulted 
in  the  extinction  of  the  clsum,  and  consequently  of  the  right  of  the 
plaintiff  to  review  in  this  court  the  question  of  the  validity  of  such 
claim  which  he  had  been  thus  forced  to  disclaim,  for  it  is  quite  evi- 
dent that,  if  the  plaintiff  once  filed  his  disclaimer,  that  was  the  end 
of  his  claim,  and  he  never  could  raise  the  question  of  its  validity  in 
the  court  below,  in  this  court  on  appeal,  or  in  any  other  jurisdiction. 
The  claim  simply  would  not  exist.  Moreover,  the  practical  effect  of 
the  decree  below  was  that,  while  the  opinion  of  the  court  held  certain 
claims  of  the  patent  valid,  dismissal  of  the  bill  prevented  the  defend- 
ant contesting  the  correctness  of  that  conclusion. 

In  view  of  these  conclusions,  it  has  seemed  to  us  the  decree  below 
should  be  reversed,  and  the  cause  remanded  for  further  action  in 
the  court  below,  which,  if  the  court  still  h61ds  to  its  opinion,  so  far 
as  patent  No.  958,478  is  concerned,  would  take  the  form  of  a  decree 
against  the  plaintiff,  adjudging  the  first  claim  of  his  patent  invalid, 
and  against  the  defendant,  holding  the  other  claims  valid  and  in- 
fringed. The  question  of  cost  would  be  determined  in  such  a  way 
as  the  situation  warranted  in  view  of  Rev.  St.  §  9468.  Such  a  de- 
cree being  then  entered,  there  would  be  a  final  decree  from  which 
the  plaintiff  could  appeal  in  so  far  as  the  bill  is  dismissed  as  to  the 
the  first  claim,  and  from  which  the  defendant  could  appeal  in  so  far 
as  the  decree  sustained  the  other  claims  involved  in  plaintiff's  patent. 
In  this  way  we  would  have  the  whole  controversy  before  us  at  one 
hearing,  and  by  that  time  there  might  be  other  developments  in  other 
cases  involving  this  .patent,  which  would  lead  to  our  having  a  more 
complete  view  of  the  situation,  before  this  court  committed  itself 
to  sustaining  the  validity  of  the  broad  first  claim  of  patent  No.  958,- 
478,  in  case  we  should  reach  that  conclusion. 
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HINER  et  al.  ▼.  C.  Q,  ALDBIOH  CO. 

(District  Oourty  D.  Massachusetts.    February  25,  1919.) 

No.  735. 

1.  Patents  ^=»215 — Contracts — Consteuction. 

A  contract  whet^by  plaintiffs,  owners  of  a  patent  for  reels  for  eye- 
glasses, contracted  to  ^ell  their  entire  interest  to  defendant  for  $1,500,  $300 
to  be  paid  in  cash  and  the  remainder  to  be  paid  as  royalties,  involved  a 
license  to  defendant  to  manufacture  the  patented  article. 

^  Patents  ^=s>215 — ^^Contbacts — Conbtbuction. 

Where  plaintiffs,  owners  of  a  patent  for  reels  for  eyeglasses,  contracted 
to  sell  their  entire  interest  to  defendant  for  $1,500,  $300  to  be  paid  in 
cash  and  the  remainder  to  be  paid  as  royalties,  and  defendant  pro- 
ceeded to  manufacture  reels,  claiming  that  they  were  not  covered  by  the 
patent,  and  plaintiffs  asserted  that  the  reels  manufactured  were  so  cov- 
ered, plaintiffs  were  not  entitled  to  declare  the  contract  rescinded  ana 
recover  for  the  infringement,  for,  if  the  reels  manufactured  by  de- 
fendant were  covered  by  the  patent,  defendant's  refusal  to  pay  the  royal- 
ties which  in  time  would  entitle  it  to  the  patent  was  such  a  breach  as 
could  be  compensated  by  damages. 

8.  Coubts  ^s»290 — JuBiSDiOTioN — Fedebal  Coubts. 

Where  defendant,  sued  for  infringement  of  patent,  at  most  was  guilty  of 
a  breach  of  contract  of  sale  of  patent  rights,  and  the  amount  plaintiffs 
were  entitled  to  recover  would  not  exceed  $1,200,  the  federal  court  was 
without  Jurisdiction. 

4.  Coubts  «=»351%-~DisiassAi.  or  Sxnr— Want  ot  Jubisdigtxon. 

Where  bill  in  equity  does  not  tdiow  Jurisdiction  of  federal  court,  and 
cannot  be  made  good  by  amendment,  bill  must  be  dismissed. 

5.  Costs  ^=»48 — ^Dishissai^  of  Biix  fob  Technical  Lack  of  Jubjsdiction. 

Costs  need  not  be  awarded,  where  the  defendant's  course  has  been 
found  grossly  unfair  and  ineqtdtable,  and  the  bill  has  been  dismissed  for 
technical  lack  of  Jurisdiction. 

In  Equity.  Bill  by  Charles  H.  Hincr  and  others  against  the  C. 
G.  Aldrich  Company.    Bill  dismissed. 

Charles  J.  Williamson,  of  Washington,  D.  C,  and  Nathan  Heard, 
of  Boston,  Mass.,  for  plaintiffs. 
Jesse  A.  Holton,  for  defendant. 

ANDERSON,  Circuit  Judge.  The  bill  in  this  case  is  a  typical  in- 
fringement bill,  brought  by  owners  of.  a  patent,  citizens  of  Virginia, 
against  a  Massachusetts  corporation,  the  alleged  infringer.  The  de- 
fenses set  up  in  the  amended  answer  are  that  the  Hiner  patent,  con- 
strued in  the  light  of  the  prior  art,  does  not  cover  the  construction 
used  by  the  defendant.  In  the  alternative,  the  defendant  claims  a 
license  under  a  written  instrument  dated  September  12,  1913,  execut- 
ed by  plaintiffs  and  defendant  This  instrument  is  alleged  never  to 
have  been  rescinded  or  annulled  as  the  result  of  any  judicial  proceed- 
ing, nor  terminated  by  mutual  consent  of  the  parties. 

In  this  agreement  the  plaintiffs  are  parties  of  the  first  part,  and  the 
defendant  corporation  the  party  of  the  second  part.    It  recites  that : 

**Whereas,  parties  of  the  first  part  are  the  owners'*  of  the  Hiner  patent 
••covering  a  reel  for  eyeglasses" ;   and 

"Whereas,"  the  defendant  company  "is  desirous  of  purchasing  sudi  patent 
and  all  interests  thereunder": 

^B»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  aU  Key-Numbered  Dlsests  A  Indexes 
255  F.— 50 


Digitized  by  VjOOQIC 


786  .  255  FBDBBAL  BBPOBTBB 

.  "Now,  therefore,  this  indenture  witnesseth : 

"First:  The  parties  of  the  first  part  hereby  agree  to  sell  to  said  party  of 
the  second  part  their  entire  interest  in  said  patent  on  the  following  terms  and 
conditions:  The  total  purchase  price  shall  be  the  sum  of  fifteen  hundred 
dollars  ($1.5QjO).  of  which  one  hundred  dollars  shall  be  paid  in  cash  October 
1,  1913 ;  one  hundred  dollars  November  1, 1913 ;  one  hundred  dollars  Februarj 
1,  1914.  For  the  balance  of  the  purchase  price  the  party  of  the  second  part 
shall  pay  to  the  parties  of  the  first  part  a  royalty  of  twenty-five  cents  per 
dozen  of  reels  sold  by  said  party  of  the  second  parf,  monthly  payments  to  be 
made  on  account  of  said  royalty  on  the  20th  day  of  each  and  every  month,  be- 
ginning with  the  20th  day  of  November,  1913,  and  to  cover  accounts  to  the 
1st  day  of  said  month.  Succeeding  settlements  to  be  made  monthly  on  the 
2()th  day  of  each  month  xmtll  the  royalties  so  realized  shall  equal  the  amount 
of  twelve  hundred  dollars  ($1,200),  at  which  time  full  title  to  said  patent  and 
all  improvements  on  the  same  shall  pass  to  the  parties  of  the  second  part 

"Second.  The  parties  of  the  first  part  hereby  agree  to  execute  a  proper 
assignment  of  said  patent  when  said  payments  shall  have  been  fully  com- 
pleted. 

"In  witness  vvhereof,  the  said  O.  G.  Aldrlch  Company  has  caused  these 
presents  to  be  signed,  sealed,  and  delivered,  and  its  corporate  seal  hereto  af- 
fixed, and  the  said  parties  of  the  second  part  have  hereto  set  their  hands  and 
seals,  the  day  and  year  first  above  written." 

The  instrument  is  duly  signed  and  acknowledged  by  all  the  parties 
thereto;   it  was  recorded  in  the  Patent  Office  on  November  6,  1913. 

The  parties  agree  that  the  three  $100  payments  referred  to  in  this 
instrument  were  duly  made,  leaving  unpaid  $1,200,  referred  to  in  the 
instrument  as  "the  balance  of  the  purchase  price." 

The  defendant  proceeded  shortly  after  the  execution  of  this  instru- 
ment to  manufacture  and  put  upon  the  market  in  large  numbers,  many 
thousands  in  all,  a  reel  for  eyeglasses  which  the  defendant  claims  is 
not  within  the  scope  of  this  patent. 

Carl  G.  Aldrich  appears  to  be  the  chief  executive  officer  of  the  de- 
fendant corporation.  Under  date  of  August  10,  1914,  he  filed  in  the 
Patent  Office  an  application  for  a  patent  on  an  improved  eyeglass 
reel,  which  patent  was  granted  on  July  18,  1916.  Apparently  the  reels 
manufactured  by  the  defendant  are  claimed  to  be  covered  by  the  Aid- 
rich  patent.  It  does  not  appear  that  the  plaintiffs,  until  at  or  about 
the  time  of  the  trial,  had  any  knowledge  that  Aldrich  had  made  this 
application,  or  that  a  patent  had  been  granted  to  him. 

The  written  contract,  dated  September  12,  1913,  contemplated  that 
the  defendant  should  begin  almost  immediately  the  manufacture  and 
sale  of  reels  under  the  Hiner  patent,  for  it  provided  for  the  first  ac- 
counting of  royalties  on  the  20th  of  November,  1913,  to  cover  the 
preceding  month  of  October.  The  plaintiff  Lang,  who  seems  to  have 
had  a  store  in  Staunton,  Va.,  where  he  sold  diamonds,  watches,  op- 
tical goods,  etc.,  in  a  letter  written  in  October,  1913,  expressed  to  the 
defendant  the  hope  that  it  would  hurry  along  the  dies,  as  he  (Lang) 
was  anxious  to  get  some  of  the  reels  manufactured  by  the  defendant, 
thinking  the  prospects  good  for  their  sale.  The  dealings  between 
the  parties  thereafter  are  indicated  by  correspondence  as  follows : 

On  October  31,  1914,  the  plaintiff  Lang  wrote  the  defendant: 

"I  have  been  waiting  foe  some  time  to  see  the  reels  on  the  market;  also 
to  hear  from  you  in  regard  to  same.  You  will  recall  that  the  royalty  should 
have  commenced  some  time  back,  but  I  took  it  for  granted  that  you  did  not 
have  it  ready  for  the  market.  I  understand  that  the  same  is  being  lOaced, 
and  I  will  be  glad  to  hear  from  you." 
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To  this  the  defendant  replied  on  November  6,  1914: 
•*In  reply  to  your  favor  of  the  Slst  Oct.,  will  say  that  we  have  not  as  yet 
sold  any  reels  made  under  your  patent  No.  1,0S6,844.    When  we  do,  we  will, 
of  course,  give  an  accounting  and  settlement  according  to  agreement." 

At  that  time  defendant  was  manufacturing  and  selling  reels,  and 
Aldrich  had  already  applied  for  his  patent. 

On  March  13,  1915,  Lang  wrote  again  to  the  defendant: 

"You  wUl  please  render  me  a  statement  of  all  reels  sold,  according  to  con- 
tract. I  want  to  congratulate  you  on  the  beautiful  reel  which  you  have  put 
on  the  market.  I  am  selling  them,  and  think  they  are  going  to  have  a  big  sale, 
from  all  Indications," 

The  defendant  replied  to  Lang  on  March  22,  1915: 
"In  reply  to  your  letter  of  the  14th,  will  say  that  In  our  experiments  to 
date  we  have  not  produced  a  satisfactory  working  model  of  a  reel  embodying 
the  particular  construction  of  the  Hiner  patent,  therefore  have  sold  none  un- 
der that  contract  The  reels  which  we  are  marketing  are  of  entirely  different 
construction,  as  you  will  observe  by  a  comparison." 

On  January  12,  1916,  the  plaintiff  sent  a  registered  letter  to  the 
defendant,  which  is  as  follows : 

**We  hereby  noti^  you  that  your  course  In  regard  to  the  contract,  dated 
September  12,  1913,  between  you  and  us,  respecting  United  States  letters  pat- 
ent No.  1,036,844,  issued  August  27,  1912^  to  Chas.  N.  Hlner,  for  a  reel  for 
€(yeglass,  and  particularly  what  is  set  forth  in  your  letter  dated  March  22, 
1915,  to  Mr.  Henry  "U  Lang,  wherein  you  say  that  you  have  not  made  the 
•particular  construction  of  t^e  Hiner  patent,'  and  therefore  have  sold  none 
under  the  contract'  has  constituted  such  a  repudiation  and  breach  by  you  of 
said  contract  as  to  terminate  the  same,  and  to  discharge  and  release  us  from 
any  obligations  which  performance  on  your  part  would  have  created,  and  to 
render  you  liable  for  all  other  consequences  that  have  ensued  from  your  said 
repudiation  and  breach.  We  further  notify  you  that  the  eyeglass  reel  which 
you  have  made  and  sold,  and  which  in  your  said  letter  of  March  22,  1915,  you 
say  is  an  'entirely  different  construction*  from  the  'particular  construction  of 
the  Hiner  patent'  forming  the  subject  of  said  ccmtract,  is  an  infringement  of 
said  patent,  and  we  have  instructed  our  attorney  to  institute  suit  against  you 
for  an  injunction,  and  an  accounting  of  profits  for  your  said  infringement" 

By  this  letter  the  plaintiff  sets  up: 

(a)  That  the  defendant's  course  of  conduct,  and  particularly  its 
claim  that  it  has  not  made  "the  particular  construction  of  the  Hiner 
patent,"  and  therefore  sold  none  under  that  contract,  is  such  a  repu- 
diation and  breach  of  the  contract  as  to  terminate  the  obligations  under 
it;   and 

(b)  The  inconsistent  claim  that  the  eyeglasses  which  the  defendant 
has  made  and  sold  are  covered  by  the  Hiner  patent  and  are  therefore 
an  infringement  of  it. 

The  biU  was  sworn  to  on  Februaiy  8,  1916,  although  actually  filed 
in  court  on  June  19,  1916. 

[1]  Clearly,  both  parties  are  correct  in  their  construction  of  this 
contract  as  involving  a  license  to  the  defendant  to  manufacture  reels 
covered  by  the  plaintiffs'  patent.  Whether  it  is,  or  was  at  any  time> 
an  exclusive  license,  need  not  now  be  considered.  It  is  not  entirely 
clear  that  the  plaintiffs'  claim  that  the  defendant,  under  the  terms  of 
the  contract,  was  bound  to  manufacture  and  sell  reels  covered  by  the 
patent,  is  sound.  There  is  no  express  covenant  in  the  contract  re- 
quiring the  defendant  to  make  any  use  whatsoever  of  the  plaintiffs' 
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patent.  Whether  such  covenant  arises  as  a  matter  of  necessary  impli- 
cation need  not  now  be  determined.  Nor  is  it  necessary  to  decide 
whether  the  defendant,  having  manufactured  and  sold  by  the  thousand 
reels  meeting  the  same  commercial  demand  that  reels  .manufactured 
under  the  plaintiffs'  patent  were  intended  to  meet,  is  estopped  to  deny 
its  accountability  for  royalties  on  such  reels,  even  if  they  were  not 
technically  covered  by  the  Hiner  patent. 

[2]  Passing,  then,  all  these  questions,  which  might  arise  between 
the  parties  on  different  pleadings,  we  have  this  situation :  The  plain- 
tiffs by  their  infringement  suit  allege  that  the  defendant  has  actually 
manufactured  reels  covered  by  the  plaintiffs'  patent.  If  this  is  so,  de- 
fendant's sole  breach  of  the  contract  lies  in  its  failure  to  account  and 
pay  royalties  at  25  cents  per  dozen  up  to  the  amount  of  $1,200.  The 
defendant  pleads  the  contract  as  still  outstanding,  thereby  admitting 
itself  bound  to  full  performance  of  its  terms.  The  plaintiffs  do  not 
offer  to  return  the  $300  already  paid.  They  do  not  ask  the  court  to  ad- 
judicate that  the  defendant  has  been  guilty  of  such  breach  of  contract 
as  to  entitle  the  plaintiffs  to  a  rescission.  They  ground  their  infringe- 
ment suit  upon  the  proposition  that  the  contract  was  ended  by  their  no- 
tice on  January  12,  1916.  This  amounts  to  a  claim  that  for  all  reels 
sold  by  the  defendant  prior  to  January  12,  1916,  the  plaintiffs  arc 
entitled  to  an  accounting  under  the  terms  of  the  contract  at  the  rate  of 
25  cents  per  dozen;  that  for  all  reels  sold  subsequent  to  January  12, 
1916,  the  plaintiffs  are  entitled  to  an  accounting  by  the  defendant  as 
an  infringer  of  the  plaintiffs'  patent.  The  number  of  reels  sold  by 
the  defendant  prior  to  January  12,  1916,  was  not  shown  with  any  ap- 
proximate accuracy  at  the  trial,  'That  the  number  was  substantisd  did 
appear.  As  the  case  now  stands,  it  cannot  be  said  that,  on  an  account- 
ing under  the  contract,  the  full  amount  of  $1,200,  the  balance  of  the 
purchase  price,  would  not  appear  to  be  due  from  the  defendant  to 
the  plaintiffs,  payment  of  which  would  entitle  the  defendant  to  full 
title  to  the  patent.  To  hold  that  the  contract  has  been  rescinded  under 
these  circumstances  is  manifestly  impossible. 

The  plaintiffs  cite  as  their  main  reliance  Oscar  Bamett  Foundry  Co. 
V.  Crowe,  219  Fed.  450,  455,  135  C.  C.  A.  162.  This  case  does  not 
sustain  the  plaintiffs'  proposition.  In  that  case,  the  contract  between 
Crowe,  the  patentee,  and  the  foundry  company  expressly  required  the 
foundry  company  to  manufacture  the  patented  article  and  to  render 
accounts  and  pay  royalties  on  the  sales  thereof.  The  court  said  (219 
Fed.  454,  135  CCA.  166): 

"The  whole  consideration  moving  from  the  foundry  company  to  Crowe  in 
the  contract  of  Ucense  was  the  manufacture  and  sale  of  stokers^  and  there- 
after the  making  of  quarterly  reports  of  sales  and  quarterly  payments  of 
royalties.  The  defendant  admitted  breaches  of  all  these  undertakings  by  ad- 
mitting that  after  January  10,  1912,  it  neither  made  stokers,  submitted  re- 
ports, nor  paid  royalties— in  lahort,  that  It  had  'stopped  working  under  the 
license.'  In  the  face  of  these  admissions,  there  was  1^  nothing  necessary  to 
be  proved,  leaving  for  determination  only  the  question  whether  the  ftLCtB  as 
proved  supported  the  claim  of  a  rescission." 


It  was  held  that  the  decision  of  this  question  was— 

f  a  cove 
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to  rescind  the  contract  or  to  recover  damages  for  the  breadi ;  or»  stated  con- 
versely, a  breach  of  a  covenant,  whidi  does  not  go  to  the  whole  considera- 
tion of  a  contract,  but  which  is  subordinate  and  incidental  to  its  main  purpose, 
does  not  constitute  a  breadi  of  the  entire  contract  or  warrant  its  rescission 
by  the  injured  party"  (citing  Kauffman  v.  Raeder.  108  Fed.  172,  47  C.  C.  A. 
278,  54  L.  R.  A.  247;  Howe  v.  Howe  &  Owen  Ball  Bearing  Co..  154  Fed.  820, 
83  C.  C.  A.  536;  Neenan  v.  Otis  Elevator  Co.  [a  C]  180  Fed.  907,  1000). 

In  the  Crowe  Case  the  patentee's  entire  consideration  for  the  license 
contract  grew  out  of  the  foundry  company's  agreement  to  manufac- 
ture and  sell  the  patented  article,  so  that  Crowe  might  have  accruing 
royalties.  When  the  foundry  company  "stopped  working  under  the 
license,"  they  destroyed,  from  that  time  on,  all  of  Crowe's  rights  un- 
der the  contract.  But  in  the  case  at  bar  the  evidence  shows  that  the 
defendant  has  manufactured  and  sold  thousands  of  reels  which  the 
plaintiffs  say  are  covered  by  the  Hiner  patent.  If  this  is  so,  then  the 
plaintiffs  are  entitled  under  the  contract  to  an  accounting  from  the  de- 
fendant for  all  reels  sold  at  the  rate  of  25  cents  per  dozen  reels  until 
the  aggregate  of  $1,200  is  reached.  This  sum  being  paid  (plus  some 
interest),  then  all  their  rights  in  the  patent  cease,  and  it  becomes  en- 
tirely the  property  of  the  defendant. 

On  this  state  of  facts  it  cannot  be  held  that  the  defendant's  con- 
duct, however  unfair  and  inequitable  it  may  appear  to  be,  goes  to  the 
essence  of  the  plaintiffs'  contractual  rights. 

On  the  plaintiffs'  own  claim,  if  the  defendant  was  guilty  of  a  breach, 
that  breadi  may  readily  be  compensated  for  in  money  damages.  See 
13  Corpus  Juris,  p.  615,  and  cases  cited.  Snow  v.  Alley,  144  Mass, 
546,  11  N.  E.  764,  59  Am.  Rep.  119,  and  cases  cited;  Foster  Hose 
Supporting  Co.  v.  Taylor  (C.  C.)  180  Fed.  995 ;  Kartell  v.  Tilghman, 
99  U.  S.  547,  25  L.  Ed.  357;  Standard  Dental  Mfg.  Co.  v.  Nat.  Tooth 
Co.  (C.C.)95Fed.291. 

The  result  is  that,  if  the  plaintiffs'  allegation  that  the  defendant's 
reels  fall  within  the  scope  of  the  Hiner  patent  is  well  grounded,  their 
rights  are  to  be  found  within  the  terms  of  the  outstanding  contract. 
That  contract  cannot  be  held  annulled  or  rescinded.  If  the  plaintiffs' 
allegations  of  infringement  are  not,  in  point  of  fact,  true,  obviously 
the  present  bill  cannot  be  maintained. 

It  is  therefore  unnecessary  to  attempt  to  reach  a  conclusion  as  to 
whether  the  reels  manufactured  by  the  defendant  did  or  did  not  fall 
within  the  scope  of  the  Hiner  patent.    The  bill  must  be  dismissed. 

[8-5]  If  it  were  practicable  for  the  plaintiffs  to  amend  their  bill,  so 
that  such  rights  as  they  may  have  under  the  contract  could  be  tried 
in  this  court,  leave  for  such  amendment  should  be  granted;  but  it  is 
clear  that  the  plaintiffs  cannot  allege  and  prove  that  under  this  con- 
tract they  are  entitled  to  a  sum  in  excess  of  $3,000.  The  defendant 
must  therefore  in  this  court  prevail.  But  there  is  nothing  in  the  course 
pursued  by  the  defendant  which  calls  for  the  exercise  in  its  favor  of 
judicial  discretion.  The  contract  possibly  is  inadequate  and  ambig- 
uous. But  as  a  matter  of  fair  business  dealing,  and  perhaps  as  a  mat- 
ter of  legal  construction,  it  required  the  defendant  to  manufacture  and 
sell,  or  at  any.  rate  to  attempt  to  manufacture  and  sell,  reels  made  un- 
der the  Hiner  patent,  accounting  for  royalties  at  the  stipulated  rate  to 


Digitized  by  LjOOQiC 


790  255  FEDBRAIi  REPORTEB 

the  amount  of  $1,200  as  the  balance  of  the  purchase  price.  Instead  of 
pursuing  this  straightforward,  businesslike  course,  the  defendant  has 
construed  this  contract  as  a  license,  without  time  limit,  plus  an  optica 
of  purchase.  It  denies  that  there  is  any  obligation  upon  it  to  purchase 
Aldrich  took  the  plaintiffs'  patent  and  studied — whether  successfully 
or  not  no  opinion  is  expressed — how  to  avoid  using  it,  technically, 
while  getting  the  benefit  of  a  device  commercially  intended  for  exactly 
the  same  purposes.  The  defendant  attempts  under  this  contract  to 
continue  to  hold  the  patent,  more  than  a  third  of  whose  life  has  al- 
ready run,  so  as  to  destroy  its  value  to  the  plaintiffs,  and  prevent  its 
being  used  in  competition  with  the  Aldrich  patent,  while  at  the  sami 
time  seeking  to  escape  from  the  payment  of  four-fifths  of  the  con- 
templated purchase  price.  Under  these  circumstances,  it  is  to  be 
regretted  that  this  court  has  not  power  to  do  real  justice  as  between  the 
parties. 

Let  a  decree  be  entered,  dismissing  the  bill,  without  costs  to  the  de- 
fendant. 


In  re  UNITED  STATES  MOLYBDENUM  CO. 

Petition  of  McKAY. 

(District  Court,  D.  Maine.    November  30,  1918.) 

No.  370. 

1.  COBPORATIONS    ^=»407(1) — LlABIUTY — LeGAI*    SEByiCE& 

\Vliere  an  attorney  rendered  legal  services  for  a  corporation  with 
knowledge  of  those  whose  duty  it  was  to  take  charge  of  its  affairs,  the 
corporation  should  pay  what  the  services  were  reasonably  worth. 

2.  BaNKBUPTCT  ^=::>340 — FkAUD  OF  ClAIMANT — EvinSNCE. 

Evidence  held  Insufticient  to  show  that  an  attorney,  who  made  a  daim 
against  a  hcmkrupt  corporation  for  legal  services,  was  guilty  of  any 
fraudulent  participation  in  a  conspiracy  to  convey  away  the  corporation's 
property. 

3.  Bankruptcy  ^=»340 — Olaivs — ^Value  op  SERViCEa 

An  attorney,  w^ho  made  a  claim  against  the  estate  of  a  bankrupt  cor- 
poration for  legal  services,  must  clearly  establish  the  value  of  his  serrices. 

4.  Bankruptcy  ^=»340 — Evidence  of  Value  of  Services  of  Attorney. 

An  attorney,  who  filed  a  claim  against  the  estate  of  a  bankrupt  Maine 
corporation,  Jield,  under  the  evidence,  entitled  to  no  more  than  $1,000  and 
his  disbursements. 

In  Bankruptcy.  In  the  matter  of  the  United  States  Molybdenum 
Company,  bankrupt.  On  petition  by  John  A.  McKay  to  review  the 
order  of  the  referee,  allowing  the  claim  of  William  H.  Edwards.  Al- 
lowance in  part  affirmed. 

Carl  W.  Smith,  of  Portland,  Me.,  for  petitioning  creditors  and  trus- 
tee. 
R.  J.  McGarrigle,  of  Calais,  Me.,  for  bankrupt. 
Woodman  &  Whitehouse,  of  Portland,  Me.,  for  petitioner  McKay. 

HALE,  District  Judge.  This  petition  seeks  to  review  the  order  of 
the  referee  allowing  the  claim  of  William  H.  Edwards  for  $2,000. 

^=3For  other  caseB  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Di^esti  A  Indexei 

Digitized  by  LjOOQIC 


IK   BE  UNITED  STATES  MOLYBDENUM  CO.  791 

Mr.  Edwards  is  an  attorney  at  law  in  New  York  City.  He  claims  for 
consultations  and  conferences  with  the  oflficers  of  the  United  States 
Molybdenum  Company,  construing  and  interpreting  documents,  ren- 
dering various  opinions  on  legal  and  other  questions,  preparation  of 
instruments,  correspondence,  conferences,  and  interviews  with  various 
persons;  expenses  for  car  fare,  telephone,  and  postage,  $2,900.  The 
services  run  from  June  24,  1916,  to  April,  1917.  One  hundred  dol- 
lars is  for  disbursements. 

It  is  contended  by  the  petitioner  that  Edwards  never  acted,  and  never 
was  employed  to  perform  any  service,  for  the  bankrupt  company,  but 
was  employed  by  one  Nickerson  in  his  capacity  as  trustee  for  the  pri- 
vate interest  of  certain  stockholders ;  that  the  claim  is  based  entirely 
upon  the  authority  of  Nickerson,  and  is  not  based  upon  any  vote,  or 
upon  any  affirmative  action,  of  the  bankrupt  company.  The  testimony 
shows  that  the  greater  part  of  the  services,  for  which  the  proof  of 
claim  is  made,  consists  of  conferences  touching  the  sale  of  the  com- 
pany's property.  Edwards  testifies  that  he  looked  upon  these  confer- 
ences as  very  important,  and  gave  them  his  full  attention  for  a  long 
time.  He  bases  his  authority  for  rendering  the  services  upon  his  em- 
ployment by  Nickerson,  the  treasurer  and  a  director  of  the  company, 
and  upon  an  actual,  but  unrecorded,  vote. 

[1]  It  appears  by  the  testimony  that  Edwards  did  render  some  serv- 
ices for  which  the  corporation  would  have  had  the  benefit,  if  any  bene- 
fit had  accrued  to  anybody.  After  he  was  employed  by  Mr.  Nickerson, 
he  had  certain  conferences  and  made  certain  efforts  to  sell  the  prop- 
erty.. If  any  directors  were  attending  to  their  business,  they  must  have 
known  that  such  efforts  were  being  made  by  Edwards.  Without  un- 
dertaking to  settle  certain  questions  of  authority  raised  by  the  learn- 
ed counsel  for  the  petitioner,  I  find  that  services  of  some  value  were 
rendered  for  the  company,  with  the  knowledge  of  those. whose  duty 
it  was  to  take  charge  of  its  affairs.  So  far  as  this  defense  is  concern- 
ed, the  corporation  should  pay  what  those  services  were  reasonably 
worth. 

[2]  Another  question — ^and  a  vital  one — is  raised  by  the  petitioner. 
He  says  that  Edwards  acted  in  fraud  of  the  bankrupt  company ;  that 
he  perpetrated  a  fraud,  in  con^any  with  Nickerson  and  one  Wohlf arth, 
in  obtaining  a  conveyance  of  certain  land  to  the  Doric  Improvement 
Company ;  that  the  land  in  question  was  held  by  Nickerson  as  trustee 
for  the  bankrupt  company,  and  was  transferred  by  him  to  the  Doric 
Improvement  Company,  in  pursuance  of  a  conspiracy  between  these 
men ;  and  that,  in  equity,  Edwards  should  be  paid  nothing,  until  he  has 
caused  the  real  estate,  fraudulently  conveyed  to  the  Doric  Improve- 
ment Company,  to  be  reconveyed  to  the  bankrupt  company. 

The  petitioner  contends  that  the  testimony  should  lead  the  court  to 
find  that  Edwards  was  the  attorney  on  whom  rested  the  responsibili- 
ty for  the  fraud ;  that  he  was  the  guiding  mind  in  it ;  that,  largely  by 
his  agency,  the  fraud  was  perpetrated ;  that,  while  the  participants  in 
the  fraud  are  holding  the  property,  none  of  them  can  be  heard  in  court 
to  make  a  claim  such  as  is  made  here ;  that,  imder  the  general  equity 
power  of  the. court,  it  should  refuse  to  allow  this  claim  against  such 
proof  of  fraud  and  conspiracy  as  is  found  within  this  record;  that  a 
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court  of  bankruptcy  is  a  court  in  equity,  and  has  such  original  juris- 
diction in  equity  as  will  enable  it  to  prevent  a  party  from  enjoying  the 
fruits  of  fraud,  without  restoring  property  which  he  has  inequitably 
obtained.  Western  Tie  &  Timber  Co.  v.  Brown,  196  U.  S.  502,  25  Sup 
Ct.  339,  49  L.  Ed.  571;  Elliott  v.  Toeppner,  187  U.  S.  327,  23  Sup. 
Ct.  133,  47  L.  Ed.  200;  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20 
Sup.  Ct.  1000,  44  L.  Ed.  1175 ;  Mason  v.  Wolkowich,  150  Fed.  699,  80 
C.  C.  A.  435,  10  L.  R.  A.  (N.  S.)  765;  In  re  Chase,  124  Fed.  753,  59 
C.  C.  A.  629.    Other  cases  are  also  cited  by  the  petitioner. 

It  is  undoubtedly  true  that  a  court  in  bankruptcy  has  broad  equity 
powers.  It  can  hardly  be  claimed,  however,  that,  upon  the  facts  shown 
in  this  record,  I  have  power  to  order  a  reconveyance  of  the  land  form- 
ing the  subject  of  the  charge  of  fraud.  I  have  carefully  reviewed  the 
testimony  touching  this  question  of  fraudulent  conspiracy.  After  ex- 
amining all  the  evidence,  I  must  come  to  the  conclusion  that  the  peti- 
tioner has  not  met  the  burden  of  showing,  by  a  preponderance  of  evi- 
dence, that  the  land  in  question  was  conveyed  in  pursuance  of  any  con- 
spiracy to  which  Edwards  was  a  party.  Mr.  Edwards  has  denied  all 
knowledge  of  the  giving  of  the  deed  and  any  participation  in  it;  in 
view  of  his  denial,  there  is  not  sufficient  evidence  of  his  fraudulent  par- 
ticipation in  any  conspiracy  to  sustain  the  charge.  It  is  not,  therefore, 
necessary  to  discuss  the  law  relating  to  this  question.  As  bearing  upon 
the  matter,  the  court  is  asked  to  order  the  prod}iction  in  court  of  - 
certain  record  book  of  the  Doric  Improvement  Company;  but,  from 
my  view  of  the  case,  I  find  that  the  production  of  Ae  book  is  not  im- 
portant. 

[3,  4]  It  is  now  my  duty  to  examine  the  testimony  with  reference 
to  the  value  of  Edwards'  services.  He  is  a  New  York  lawyer.  He 
rendered  certain  services  for  which  the  company  would  have  received 
the  benefit,  if  any  benefit  had  resulted ;  he  apparently  spent  some  time 
in  interviews  and  conferences  relating  to  certain  attempted  sales.  No 
sales  were  effected.  All  his  attempts  to  sell  proved  fruitless.  The 
company  got  no  benefit  from  them.  What  his  time  was  worth  is  not 
shown.  He  was  woricing  for  a  Maine  corporation ;  his  charges  must 
be  for  services  at  their  fair  value  to  this  Maine  corporation.  The 
testimony  is  not  very  persuasive  touching  this  matter.  I  can  find  noth- 
ing in  the  record  from  which  I  think  I  ought  to  allow  him  his  whole 
claim,  or  even  the  claim  of  $2,000  allowed  by  the  referee.  Edwards 
says  he  has  given  up  important  matters,  in  order  to  conduct  conferenc- 
es for  which  the  company  was  to  receive  the  benefit  by  the  sale  of  its 
property.  No  testimony  is  introduced  from  any  unprejudiced  source 
showing  the  value  of  tfie  services;  no  Maine  lawyer  is  produced  to 
show  what  the  proper  charges  would  be  under  circumstances  shown 
by  the  record ;  the  whole  matter  is  left  vague.  It  is  the  duty  of  the 
claimant  to  clearly  establish  the  value  of  his  services.  From  the  tes- 
timony, I  think  I  am  allowing  him  all  his  services  are  proved  to  have 
been  worth,  if  I  allow  him  the  sum  of  $1,000,  in  addition  to  his  dis- 
bursements of  $100. 

The  order  of  the  referee  is  affirmed  to  the  extent  of  allowing  the 
claim  of  William  H.  Edwards  for  the  sum  of  $1,100.  A  decree  may 
be  presented  accordingly. 
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UNITED   STATES  v.   ONE   BUIOK  AUTOMOBILE. 

(District  Court,  D.  Colorado.    February  IS,  1919.) 

No.  68S2. 

Indians  ^=»35— Intboditction  or  Intoxicants  into  Indian  Ootjntbt — Fob- 

FBITUBS  OF  AUTOMOBIIJB. 

In  Act  March  2, 1917, 1 1  (C<»np.  St  1918,  i  4141a),  proyldlng  for  the  for- 
feiture of  automobiles  or  other  vehicles  used  in  introducing  liquor  into 
the  Indian  country,  **or  where  the  introduction  is  prohibited  by  treaty 
or  federal  statute,"  the  phrase  quoted  must  be  limited  to  treaties  or 
statutes  relating  to  Indian  affairs*  to  which  the  statute  solely  relates,  and 
cannot  be  extended  to  apply  to  vehicles  used  in  introducing  liquors  into 
prohibition  states  in  violation  of  Act  March  3,  1917,  i  5  (Comp.  St.  1918,  S 
8739a). 

Libel  by  the  United  States  against  One  Buick  Automobile.  On  ap- 
plication for  issuance  of  process.    Denied. 

Harry  B.  Tedrow,  U.  S.  Atty.,  of  Boulder,  Colo.,  for  plaintiff. 

LEWIS,  District  Judge.  This  is  an  application  for  the  issuance  of 
process  in  a  proceeding  brought  to  condemn  and  forfeit  one  Buick  auto- 
mobile. The  libel  of  information  verified  and  presented  by  tlie  District 
Attorney,  on  which  the  issuance  of  process  is  sought,  discloses  that  the 
automobile  was  seized  by  the  State  constabulary;  that  at  the  time  it 
was  seized  by  the  State  officer  it  was  in  the  possession  and  control  of 
one  Anderson,  a  white  person,  and  was  then  being  used  by  Anderson  in 
introducing  intoxicants  into  the  State  of  Colorado  from  the  State  of 
Wyoming,  in  violation  of  Section  5  of  the  Act  of  March  3,  1917,  c.  162, 
39  Stat.  1069  (Comp.  St.  1918,  §  8739a);  that  after  its  seizure  the 
Superintendent  of  the  State  constabulary  turned  said  automobile  over 
to  the  custody  of  Roy  O.  Samson,  Special  Agent  of  the  Bureau  of  In- 
vestigation of  the  Department  of  Justice  of  the  United  States  at 
Denver,  Colorado,  and  that  said  automobile  is  now  in  the  custody  of 
said  Samson,  and  is  now  held  by  him  on  the  assumption  that  it  is  sub- 
ject to  forfeiture  and  sale  because  of  its  use  as  an  instrument  in  carry- 
ing on  the  unlawful  traffic  in  violation  of  the  Reed  Amendment,  Act 
of  March  3,  1917. 

The  District  Attorney  rests  the  libel  on  Section  4141,  Compiled  Stat- 
utes (R.  S.  §  2140),  and  the  Act  of  March  2,  1917,  c.  146,  39  Stat.  970 
<Comp.  St.  1918,  §  4141a).  Section  4141  has  been  considered  and  ap- 
plied by  our  Court  of  Appeals  in  Evans  v.  Victor,  204  Fed.  361,  122  C. 
C  A.  531,  and  Shawnee  National  Bank  v.  U.  S.,  249  Fed.  583,  161  C. 
C.  A.  509.  Neither  case  presented  the  issue  now  up,  still  they  are  in- 
structive and  helpful.  The  statute  is  of  early  origin,  and  has  always 
been  continued  as  a  part  of  the  Congressional  purpose  of  protecting 
the  Indian  against  the  use  of  intoxicants.  It  is  not  now  claimed  that 
Section  4141  could  be  carried  beyond  that  immediate  end  without  the 
Act  of  March  2,  1917.  That,  too,  is  a  part  of  an  act  dealing  solely  with 
Indian  affairs.    The  particular  paragraph  reads  thus : 

.^s»For  oth«r  casea  bm  lam*  topic  k  KEY-NUMBER  in  all  Ke7-Numb«r«d  Digests  ft  Indexes 
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"For  the  suppression  of  the  traffic  in  Intoxicating  liquors  among  Indians, 
$150,000:  Provided,  that  automobiles  or  any  other  vehicles  or  conveyances 
used  in  introducing,  or  attempting  to  Introduce,  intoxicants  into  the  Indian 
country,  or  where  the  introduction  is  prohibited  by  treaty  or  Federal  statute, 
whether  used  by  the  owner  thereof  or  other  person,  shall  be  subject  to  tne 
seizure,  libel,  and  forfeiture  provided  in  section  tw^enty-one  hundred  and 
forty  of  the  Revised  Statutes  of  the  United  States." 

It  adds  automobiles  to  the  appliances  named  in  the  section  and  sub- 
jects them  also  to  forfeiture  when  used  in  the  traffic ;  but  the  particular 
matter  of  vital  importance  here  rests  upon  the  claim  that  the  words  "or 
where  the  introduction  is  prohibited  by  treaty  or  Federal  statute," 
should  be  held  to  cover  any  and  all  territory  within  the  contemplation 
of  the  Reed  amendment  (39  Stat.  1069,  §  5). 

Can  such  a  meaning  and  purpose  be  reasonably  attributed  to  the 
quoted  phrase  ?  If  the  words  used  clearly  express  that  as  the  meaning 
and  purpose  of  Congress  the  court  will  so  apply  them.  The  inquiry  is 
to  find  out  the  intention  of  the  lawmakers,  and  if  that  be  clear  from 
the  language  used  the  inquiry  has  been  answered.  "Attempted  judi- 
cial construction  of  the  unequivocal  language  of  a  statute  or  of  a  con- 
tract serves  only  to  create  doubt  and  to  confuse  the  judgment.  There 
is  no  safer  or  better  settled  canon  of  interpretation  than  that  when 
language  is  clear  and  unambiguous  it  must  be  held  to  mean  what  it 
plainly  expresses,  and  no  room  is  left  for  construction."  Swarts  v. 
Siegel,  117  Fed.  13,  18,  54  C.  C.  A.  399,  404.  Is  the  meaning  and 
purpose  claimed  for  the  phrase  clearly  expressed  by  it  ?  Does  it  with- 
in itself,  without  ^more,  disclose  that  to  be  the  intention  of  Congress, 
and  one  of  the  objects  that  were  to  be  accomplished  by  the  use  of  the 
phrase?  There  is  hesitation  in  answering  in  the  affirmative,  and  when 
there  is  hesitation  there  is  doubt.  Indeed,  the  phrase  not  only  fails 
to  clearly  express  the  purpose  claimed  for  it  but  the  words  themselves 
create  ambiguity.  Why  "treaty"  associated  with  "Federal  statute''? 
Neither  can  be  ignored.  The  legislative  intent  is  to  be  discovered  from 
something  more  than  the  mere  words.  The  title  of  the  Act  is  of  some 
weight  when  there  is  doubt.  Holy  Trinity  Church  v.  United  States, 
143  U.  S.  457,  462,  12  Sup.  Ct.  511,  36  L.  Ed.  226.  The  prior  Act  to 
which  it  refers,  or  supplements,  or  on  which  it  in  part  depends,  can 
not  be  ignored.  If  the  two  treat  of  the  same  subject-matter  they 
must  be  harmonized.  With  these  general  principles  of  interpretation 
in  mind  it  seems  quite  evident  there  was  no  legislative  purpose  to 
deal  with  conditions  that  might  arise  under  the  Reed  amendment,  but 
that  the  only  object  in  the  use  of  the  phrase  was  to  protect  the  Indian 
against  the  introduction  of  intoxicants  into  territory  other  than  In- 
dian country,  where  perchance  such  introduction  is  prohibited  by  treaty 
with  the  Indian  or  by  statute,  or  both.  The  course  of  legislation  on 
the  subject  discloses  that  such  prohibition  by  treaty  or  statute,  or 
both,  for  the  Indian's  good  was  not  unusual.  Perrin  v.  U.  S.,  232  U. 
S.  478,  34  Sup.  Ct.  387,  58  L.  Ed.  691. 

I  know  of  no  law  that  supports  the  proceeding  and  authorizes  the 
condemnation  and  forfeiture.  The  orcler  for  pirocess  on  the  libel  is 
therefore  denied. 
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JENSEN  y.   LEHIGH  VALLEY  B-  CO. 

(District  Court,  S.  D.  New  York.     February  1,  1919.) 

Raiuu>a]>8  «=»5J^,  New,  vol.  6A  Key-No.   Series— Actions  Against— Sub- 

STITXTTION   OF  DIRECTOR  GENERAL  AS  DEFENDANT — "MaT." 

The  provision  of  General  Order  of  Director  General  of  Railroads  No.  50 
of  October  28|  1918,  that  pleadings  in  pending  actions  for  injuries  against 
a  railroad  company  "may"  be  amended  by  substituting  the  Director  Gen- 
eral and  dismissing  the  company  as  defendant,  must  be  construed  as  per- 
missive only,  in  view  of  Federal  Control  Act  (Comp.  St.  1918,  H  S115%a- 
3115% p),  providing  that  carriers,  while  under  federal  control,  shall  be 
subject  to  all  laws  and  liabilities  as  common  carriers,  and  that  actions 
may  be  brought  against  them,  "and  judgments  rendered  as  now  provided 
by  law/'  and  such  substitution  of  parties  will  not  be  made  on  motion  of 
defendant 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and  Sec- 
ond Series,  May.] 

At  Law.  Action  by  Jens  Martinius  Jensen  against  the  Lehigh  Valley 
Railroad  Company.  On  motion  by  the  defendant  to  substitute  the 
Director  General  of  Railroads  in  place  of  the  defendant,  Lehigh  Valley 
Railroad  Company,  as  defendant,  and  to  dismiss  the  action  as  against 
the  Lehigh  Valley  Railroad  Company.    D^iied. 

On  April  27,  1918,  the  plaintiff  was  injured  while  an  employ^  of  the  Di- 
rector General  of  Railroads  upon  the  Lehigh  Valley  Railrond  Company.  On 
July  25,  1918,  he  brought  an,  action  at  law  against  the  Lehigh  Valley  Rail- 
road Company  for  negligence  under  the  federal  Employers'  Liability  Act  (Act 
AprU  22,  1908,  c.  149,  35  Stat  65  [Comp.  St.  SS  8657-8665]).  Issue  was  Joined 
and  the  case  set  for  trial  upon  the  day  calendar.  At  12  o'clock  noon  on  De- 
cember 28,  1917,  the  President  took  possession  and  assumed  control  of  the 
Lehigh  Valley  Railroad  Company  by  rirtue  of  authority  vested  in  him  by 
act  of  Congress  approved  August  29,  1916,  and  appointed  William  G.  McAdoo 
Director  General  of  such  railroads.  By  the  proclamation  assuming  posses- 
sion of  the  railroads  the  President  empowered  the  Director  General  to  pass 
general  and  special  orders  which  should  have  paramount  authority  subject  to 
existing  statutes.  On  March  21,  1918,  Congress  passed  the  "Federal  Control 
Act"  (Act  March  21,  1918,  c.  25. [Comp.  St.  1918y  U  3115%a-3115%p]),  of 
which  section  10  provided  that  **carrlers  while  under  federal  control  shall  be 
subject  to  all  laws  and  liabilities  as  common  carriers,  whether  arising  under 
state  or  federal  laws  or  at  common  law,  except  in  so  far  as  may  be  inconsist- 
ent with  the  provisions  of  this  act  or  of  any  other  act  applicable  to  such 
federal  control  or  with  any  order  of  the  President  Actions  at  law  or  suits 
in  equity  may  be  brought  by  and  against  such  carriers  and  Judgments  ren- 
dered as  now  provided  by  law;  and  in  any  action  at  law  or  suit  in  equity 
against  the  carrier,  no  defense  shall  be  made  thereto  upon  the  ground  that 
the  carrier  is  an  Instrumientality  or  agency  of  the  federal  government. 
*  *  *  No  process,  mesne  or  final,  shall  be  levied  against  any  property  un- 
der such  federal  control."  Section  8  of  that  act  provided:  "The  President 
may  execute  any  of  the  powers  herein  and  heretofore  granted  him  with  re^ 
lations  to  federal  control  through  such  agencies  as  he  may  determine." 

The  Director  General,  on  October  28^  1918,  by  General  Order  No.  50,  pro- 
Tided  as  follows :  "Actions  at  law,  suits  in  equity  and  proceedings  in  admiral* 
ty  hereafter  brought  in  any  court  based  on  *  *  *  claim  for  death  or  In- 
Jury  to  person  or  for  loss  or  damage  to  properly  arising  since  December  31, 
1917,  and  growing  out  of  the  possession,  use^  control  oV  operation  of  any 
railroad  or  system  of  transportation  by  the  Director  General  of  Railroads 
which  action,  suit  or  proceeding  but  for  Federal  control  might  have  beea 
brought  against  the  carrier  company,  shall  be  brought  against  William  G. 
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McAdoo,  Director  General  of  Bailroads,  and  not  otherwise."  Tlie  General 
Order  further  provided:  "The  pleadings  in  all  actions  at  law,  salts  in  equity, 
or  proceedings  in  admiralty  now  pending  against  any  carrier  company  for 
a  cause  of  action  arising  since  December  31,  1^7,  based  upon  the  cause  of 
action  arising  from  or  out  of  the  operation  of  any  railroad  or  other  carrier 
may  on  application  be  amended  by  substituting  the  Director  General  of  Rail- 
roads for  the  carrier  company  as  party  defendant  and  dismissing  the  com- 
pany therefrom." 

The  question  inyolved  in  the  motion  is  whether,  under  the  paragraiA  of 
General  Order  No.  60  last  above  recited,  an  action  pending  on  October  28, 
1918,  for  an  injury  occurring  on  April  27,  1918,  should,  upon  the  defendants 
motion,  under  section  10  of  the  Federal  Control  Act,  be  changed  from  an  ac 
tlon  against  the  railroad  to  an  action  against  the  Director  GeneraL 

Alexander  &  Green,  of  New  York  City,  for  the  motion. 
Edward  J.  McCrossin,  of  New  York  City,  opposed. 

LEARNED  HAND,  District  Judge  (after  stating  the  facts  as 
above).  The  change  in  the  language  of  the  third  paragraph  from  that 
of  the  first  is  significant.  In  the  first  the  order  directs  that  all  actions 
"shall"  be  thereafter  brought  against  the  Director  General.  In  the 
third  that  the  existing  pleadings  "may"  be  changed.  "May"  does  in- 
deed at  times  mean  "shall,"  but  hardly  when  the  two  words  are  in 
such  immediate  contrast.  At  least  there  is  no  presumption  that  way. 
Moreover,  I  think  that,  if  the  third  section  be  construed  as  permis- 
sive only,  it  serves  a  sufficient  purpose;  it  would  give  plaintifiFs  the 
right  to  substitute  the  Director  General,  which  they  might  well  wish  to 
do,  considering  the  prohibition  of  the  statute  agamst  any  process  up- 
on judgments  against  the  carriers  while  the  roads  were  in  federal 
control.  It  is  quite  true  that  the  third  recital  is  to  the  effect  that  the 
liability  should  be  of  the  Director  General,  and  that  was  certainly  the 
meaning  of  the  first  paragraph.  I  think  that  that  paragraph  was  enough 
to  satisfy  the  recital,  without  carrying  the  meaning  into  the  apparent- 
ly permissive  language  of  the  third. 

If,  on  the  other  hand,  I  were  to  construe  the  third  paragraph  as 
retroactive,  at  least  a  formal  difficulty  would  arise^  in  that  it  would 
annul  a  liability  once  attached,  and  substitute  another.  Now,  it  is  true 
that  that  substituted  liability,  though  without  express  sanctions,  has  h)' 
implication  the  pledge  of  the  public  faith,  when  reduced  to  judgment 
against  the  Director  General.  Such  a  judgment  would  be  probably  as 
good  a  remedy  as  a  judgment  against  the  United  States  in  the  Court 
of  Claims,  which  was  held  sufficient  in  cases  of  condemnation  in 
Crozier  v.  Krupp,  224  U.  S.  290,  32  Sup.  Ct.  488,  56  L.  Ed.  771. 
It  is  therefore  not  necessary  to  say  that  an  explicitly  retroactive  order 
would  be  invalid,  if  the  Director  General  had  made  one.  I  concede, 
moreover,  that  there  is  no  presumption  against  retroactive  interpreta- 
tion, if  the  change  be  only  in  procedure.  Yet  even  if  this  be  possibly 
only  a  change  in  remedy,  it  is  an  important  change,  and  not  under 
our  traditional  notions  in  such  matters  to  be  lightly  assumed.  I  think 
there  ought  to  be  a  more  definite  indication  of  such  a  purpose  than 
the  words  contain. 

It  is,  of  course,  true  that  normally  we  should  expect  the  liaUlities 
to  be  those  of  the  Director  General,  who  is  in  control ;  but  Congress 
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has  prescribed  otherwise^  and  the  general  situation  is  not  one  in  which 
the  judgments  need  inevitably  fall  upon  the  carriers.  A  final  settle- 
ment must  be  made,  in  which  such  claims  may  well  be  taken  to  the 
account  of  the  Director  General,  whoever  be  the  judgment  debtor. 
Congress,  which  had  to  prescribe  a  modus  vivendi,  subject  to  changes 
on  which  the  Director  General  might  from  time  to  time  determine, 
appears  to  have  found  it  easier  to  leave  matters  as  they  were  till  such 
time  as  he  chose  to  act.  It  does  not  follow  that  he  is  to  be  assumed  to 
mean  to  upset  that  status  retroactively,  when  the  just  result  can  be 
later  reached  in  the  settlement.  Indeed,  it  does  not  even  follow  that 
Congress  meant  to  give  him  the  power  to  do  so  if  he  should  mean  to. 
Since  justice  to  the  carriers  may  be  accomplished  without  departing 
from  our  accustomed  habits  in  relation  to  provisions  of  the  kind,  it 
seems  to  me  better  to  follow  them. 

The  only  decisions  upon  the  order  which  I  know  are  two.  Keefe 
V.  Chicago,  etc.,  Ry.  Co.,  decided  December  2,  1918,  in  the  state  dis- 
trict court  of  Minnesota,  goes  further  than  I  need  go  here.  Ruther- 
ford V.  Union  Pac.  R.  Co.,  254  Fed.  880,  decided  in  January,  1919,  by 
Judge  Munger  in  the  United  States  District  Court  for  the  District 
'of  Nebraska,  is  contrary.  It  must  be  conceded  that  the  judicial  opin- 
ion upon  the  validity  and  meaning  of  the  order  has  not  yet  become 
definitely  settled.  It  appears  to  me  that  Congress  pretty  clearly  meant, 
by  the  term  carriers,"  the  corporations  themselves,  and  that  the  right 
to  sue  them  must  Vemain  certainly  till  it  is  changed  by  some  valid  pro- 
vision. 

The  motion  is  denied. 


SHWATDER  v.  ILLINOIS  COMMERCIAL  BfBITS  ASS'N. 

(DlBtrict  Court,  D.  Colorado.    December  21,  1918.) 

No.  6766! 

1,  INSTTRAIVCE   ^=S>S14— PBOCE80 — ^**D0ING   BlTSIWESS"   IN    STATE. 

A  mntaal  insarance  society,  organized  under  the  laws  of  Illinois, 
wbich  had  no  paid  employes  to  go  abont  the  country  Bolicitlng  m^nbers, 
and  which  only  accepted  members  on  receiving  their  application  with  the 
first  installment  of  dues  at  Chicago,  held  not  "doing  business**  In  the  state 
of  Colorado,  so  that  attempted  service  of  summons  by  leaving  a  copy  with 
the  state  insurance  commissioner  did  not  give  the  Colorado  court  juris- 
diction over  the  society. 

[Rd.  Note.— For  other  definitions*  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

2.  INBUBANOB   «=»814— PBOCEBS— AUTHOBITT   OV   AGENT. 

A  member  of  a  mutual  insurance  society,  having  its  principal  office  In 
the  state  of  Illinois,  who  solicited  residents  of  Colorado  to  apply  for 
membership,  but  received  no  compensation  therefor,  etc.,  held  not  an 
authorized  agent  of  the  association,  and  so  the  association  could  not  be 
served  in  Colorado  by  leaving  copies  of  the  summons  *with  such  member. 

At  Law.    Action  by  Rachael  L.  Shwayder  against  the  Illinois  Com- 
mercial Men's  Association,  a  corporation,  begun  in  the  state  court  and 
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removed  to  the  federal  court.  On  motion  to  quash  service  of  sum- 
mons.   Motion  granted. 

David  E.  Rayor  and  C.  Clyde  Barker,  both  of  Denver,  Colo.,  for 
plaintiff. 

Hindry,  Friedman  &  Brewster,  of  Denver,  Colo.,  for  defendant. 

LEWIS,  District  Judge.  This  case  is  here  on  removal  from  the 
State  Court,  and  the  defendant  has  entered  a  special  appearance  in 
order  to  move  that  the  service  of  process  issued  by  the  State  Court 
be  quashed.  There  are  affidavits  supporting  and  opposing  the  grounds 
of  the  motion,  they  being  that  the  defendant  was  not  doing  business 
in  the  State  of  Colorado,  and  that  the  parties  on  whom  service  was  had 
did  not  represent  it.  There  is  no  basis  for  dispute  as  to  the  real  facts. 
The  affidavits  disclose  that  the  defendant  is  a  mutual  insurance  so- 
ciety organized  under  the  laws  of  Illinois.  It  extends  the  privilege 
of  becoming  members  of  the  society  to  a  restricted  class,  viz.  travel- 
ing men.  It  has  no  paid  employes  to  go  about  the  country  soliciting 
members  or  transacting  any  business  for  it.  It  depends  solely  upon 
the  good  will  and  enthusiasm  of  those  who  are  already  members.  It 
periodically  sends  to  members  circular  letters,  calling  their  attention 
to  the  advantages  of  membership,  and  requesting  that  they  commend 
the  society  to  other  traveling  men  with  a  view  to  having  them  make 
application  for  membership.  The  universal  procejlure  in  acquiring 
membership  is  this:  The  applicant  makes  out  his  application  in  his 
own  handwriting  and  mails  it,  with  the  first  installment  of  dues, 
to  the  defendant  at  Chicago.  The  Board  of  Directors  sit  at  Chicago 
to  pass  upon  all  applications.  If  an  application  be  approved  a  certifi- 
cate of  membership  is  then  issued  to  the  applicant  and  mailed  to  him 
at  his  post  office  address  indicated  in  his  application.  In  the  event  of 
the  death  of  a  member  proof  of  that  fact  is  xnade  out  and  sent  to  the 
defendant  at  Chicago.  There  is  no  agent  or  officer  in  Colorado  who 
can  receive  such  proof  or  pass  upon  its  sufficiency,  or  who  is  author- 
ized in  any  respect  to  deal  with  the  beneficiary  in  adjusting  the  claim. 
The  service  was  attempted  in  a  twofold  manner;  that  is,  by  leaving 
copies  of  the  summons  with  the  State  Insurance  Commissioner,  and 
also  with  James  R.  Mitchel. 

[1,2]  Under  the  state  statute  the  service  had  by  leaving  copies 
with  the  State  Insurance  Commissioner  would  have  been  good  if  the 
defendant  was  doing  business  in  this  state,  and  the  service  had  on 
James  R.  Mitchel  would  have  been  good  if  the  defendant  was  doing 
business  in  this  state  and  Mitchel  was,  at  the  time,  its  agent  or  rep- 
resentative to  the  extent  required  for  that  purpose.  Mitchel  was  a 
member  of  the  society,  and  the  sole  basis  for  the  plaintiff's  claim  that 
the  service  on  him  was  good,  as  is  shown,  is  that  it  appears  that  he, 
on  various  occasions,  solicited  parties  to  send  in  their  applications  for 
membership;  that  he  was  requested  to  do  so  by  circular  letters  re- 
ceived by  him  from  the  defendant,  and  that  in  this  way  he  had  author- 
ity to  solicit  members ;  that  he  was  provided  with  blank  forms  of  ap- 
plication, and  those  forms  required  that  the  applicant  must  be  rec- 
ommended by  a  member;    that  he,  in  September,  1917,  solicite4  one 
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Kobey,  and  that  he  forwarded  Kobey's  application  when  made  out, 
and  enclosed  his  personal  check  therewith  for  $2.10,  lu  payment  of 
Kobey's  dues,  and  that  said  application  was  accepted  and  Kobey  re- 
ceived as  a  member.  On  these  facts  I  find  that  neither  of  the  elements 
requisite  to  the  validity  of  the  service  exists.  They  do  not  sustain  but 
repel  any  conclusion  that  the  defendant  was  "doing  business  within 
the  state  in  such  manner  and  to  such  extent  as  to  warrant  the  inference 
that  it  is  present  there.  And  even  if  it  is  doing  business  within  the 
state  the  process  will  be  valid  only  if  served  upon  some  authorized 
agent."  Railway  Co.  v.  McKibbin,  243  U.  S.  265,  37  Sup.  Ct.  280, 
61  L.  Ed.  710.  Other  cases  in  addition  to  those  cited  by  counsel  for 
the  defendant,  establishing  the  lack  of  jurisdiction  over  the  person  of 
the  defendant,  are  Tobacco  Co.  v.  Tobacco  Co.,  246  U.  S.  79,  38  Sup. 
Ct.  233,  62  L.  Ed.  587,  Ann.  Cas.  1918C,  537 ;  Simon  v.  Railway  Co., 
236  U.  S.  115,  35  Sup.  Ct.  255,  59  L.  Ed.  492;  and  Toledo  Co.  v. 
Hill,  244  U.  S.  49,  37  Sup.  Ct.  591,  61  L.  Ed.  982.    . 

The  motion  to  quash  the  service  of  summons  on  both  Mitchel  and 
Fairchild,  the  State  Insurance  Commissioner,  is  sustained. 


W.  «  C.  T.  JONES  S.  a  CORPORATrON  v.  HAMILTON. 

(District  Court,  E.  D.  Virginia.    May  10,  1918.) 

Aliens  $=»57 — Beinqinq  in  Aliens  Affxicted  with  Tuberculosis — Con- 
struction OF  Statute — "Alien  Brought  to  This  Country." 

An  English  seaman  who  signed  In  England  for  the  round  voyage  appar- 
ently m  good  health,  but  afterward  became  ill  with  tuberculosis,  who  did 
not  leave  the  vessel  at  an  American  port,  but  was  taken  off  by  immigra- 
tion officers,  was  not  an  "alien  brought  to  this  country,"  within  the  mean- 
ing of  Immigration  Act  Fteb.  20,  1907,  S  9  (Comp.  St.  1916,  i  4254),  and 
the  vessel  is  not  subject  to  a  fine  thereunder. 

At  Law.  Action  by  the  W.  &  C.  T.  Jones  Steamship  Corporation 
against  Norman  R.  Hamilton,  Collector  of  Customs.  Judgment  for 
plaintiff. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City,  and  Edward  R.  Baird, 
Jr.,  of  Norfolk,  Va.,  for  plaintiff. 

Richard  H.  Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  and  Hiram  M. 
Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.,  for  defendant. 

WA'DDILL,  District  Judge.  This  is  an  action  at  law  brought  by 
the  W.  &  C.  T.  Jones  Steamship  Company  against  Norman  R.  Ham- 
ilton, collector  of  customs  for  the  ports  of  Norfolk,  Portsmouth,  and 
Newport  News,  individually,  to  recover  a  fine  of  $100  imposed  upon 
the  British  steamship  Ilwen  for  an  alleged  violation  of  section  9  of 
the  act  of  Congress  known  as  the  Immigration  Act,  approved  February 
20,  1907  (34  Stat.  901,  c.  1134  [Comp.  St.  1916,  §  4254]).  The  ves- 
sel put  into  Newport  News  for  bunker  coal.  There  then  was  upon  her 
a  seaman  who  had  signed  as  a  member  of  her  crew  at  Newcastle,  Eng- 
land, for  a  round  trip.    At  the  time  of  signing  he  appeared  to  be  healthy, 

^=»For  other  cases  see  same  topic  it  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  LjOOQIC 


800  265  FEDERAL  REPOBTEB 

and  neither  the  master  nor  any  of  the  officers  of  the  Ilwen  had  any 
reason  to  suspect  he  was  diseased,  but  it  appears  that  a  medical  exam- 
ination at  the  time  the  ship's  articles  were  signed  would  have  disclosed 
the  fact  that  he  was  suffering  from  tuberculosis.  Some  time  after  the 
ship  left  Newcastle,  this  seaman  became  ill,  and  it  was  found  that  he 
was  tubercular.  He  did  not  land  at  Newport  News,  nor  attempt  to  do 
so,  but  remained  on  the  ship  until  taken  ashore  by  the  inmiigration 
officials  for  appearance  before  a  board  of  inquiry.  Subsequently  notice 
was  given  that  an  examination  disclosed  the  fact  that  the  seaman  was 
suffering  from  tuberculosis,  and  that  a  fine  might  be  imposed  upon 
the  Ilwen  by  the  provisions  of  the  Immigration  Act,  and  that  within  60 
days  from  the  date  of  the  notice  a  hearing  would  be  had  to  determine 
whether  such  a  fine  should  be  imposed,  and  that  the  Ilwen  would  not 
be  permitted  to  sail  until  she  had  deposited  with  the  collector  the  sum 
of  $100  as  security  for  the  payment  of  a  fine,  if  one  was  imposed.  The 
deposit  was  made  ^or  the  purpose  of  avoiding  detention  of  the  vessel. 
Subsequently,  after  a  hearing,  a  fine  of  $100  was  imposed,  and  the  sum 
deposited  appropriated  to  pay  the  same. 

The  conclusion  reached  by  the  court  is  that  the  seaman,  Bisbee,  on 
account  of  whom  the  plaintiffs,  at  the  instance  of  the  immigration  au- 
thorities, were  required  to  pay  the  sum  of  $100  for  bringing  an  alleged 
tubercular  seaman  into  the  port  of  Newport  News,  is  not  such  a  per- 
son as  comes  within  the  meaning  of  the  federal  statute  under  which  the 
fine  was  imposed  and  collected,  and  therefore  the  plaintiflf  is  entitled  to 
recover  and  have  refunded  to  it  the  sum  thus  paid. 

The  suit  in  this  case  is  against  the  collector  of  customs  individually, 
and  judgment  will  therefore  be  withheld  against  him  until  such  reason- 
able time  as  may  be  found  necessary  to  refund  the  amount  to  the 
plaintiffs. 
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CITY  OF  OMAHA  et  aL  y.  OMAHA  ELECTKIO  LIGHT  &  POWER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  10,  1919.) 

No.  5098. 

1.  Appeal  awd  Ebbob  €=5>1194(1)— Dbtbbmxwation— Theoby  of  Decision. 

A  Judgment  of  the  United  States  Supreme  Court  held  an  adjudication 
that  complainant,  which  had  a  franchise  for  the  purpose  of  transacting 
general  electric  light  business,  was  entitled  to  furnish  current  for  heat 
and  power,  and  a  resolution  limiting  complainant  to  the  heat  and  power 
business  already  existing  cannot  stand,  on  the  theory  that  the  decision 
was  based  on  an  estoppel. 

2.  CouBTs  ^=»90(4) — Pbeoedence — Stabb  Decisis. 

The  former  decision  of  the  (^cuit  Court  of  Appeals,  construing  a  de^ 
cision  of  the  United  States  Supreme  Court,  is  conclusive,  where  the  ques- 
tion is  a  second  ttme  raised. 
8.  Equity  ^=s>295 — ^Pbactice — Suppi^mbntal  Bnx. 

Where  a  resolution  of  a  city  limiting  the  power  of  an  electric  company 
was  in  violation  of  a  previous  adjudication  of  the  federal  Supreme  Court, 
a  supplemental  bill,  setting  up  the  prior  adjudication,  was  proper. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska ;  Joseph  W.  Woodrough,  Judge. 

Bill  to  restrain  enforcement  of  ordinance  by  the  Omaha  Electric 
Light  &  Power  Company  against  the  City  of  Omaha  and  others.  From 
a  decree  for  complainant,  defendants  appeal.    Affirmed. 

W.  C.  Lambert,  of  Omaha,  Neb.  (John  A.  Rine  and  L.  J.  Te  Poel, 
both  of  Omaha,  Neb.,  on  the  brief),  for  appellants. 
William  D.  McHugh,  of  Omaha,  Neb.,  for  appellee. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

WADE,  District  Judge.  The  question  at  issue  in  this  case  was 
finally  adjudicated  by  the  Supreme  Court  of  the  United  States  in  Old 
Colony  Trust  Co.  v.  City  of  Omaha,  230  U.  S.  100,  33  Sup.  Ct.  967, 
57  L.  Ed.  1410,  and  Omaha  Electric  Light  &  Power  Co.  v.  City  of 
Omaha  et  al.,  216  Fed.  848,  13^  C.  C.  A.  52.  In  the  latter  case,  and 
in  the  case  at  bar,  the  same  plaintiffs  appear,  and  in  both  cases,  and 
the  case  at  bar,  the  defendants  are  the  same.  In  the  Old  Colony  Case, 
the  plaintiff  was  trustee  under  a  mortgage.  The  issues  in  both  of  the 
foregoing  cases  were  the  same;  the  only  questions  before  the  court 
being  whether  a  certain  ordinance  granted  by  the  city  of  Omaha  in 
1884  to  the  assignor  of  the  Omaha  Electric  Light  &  Power  Company, 
hereafter  called  "plaintiff,"  was  still  in  force,  and,  if  so,  whether,  un- 
der the  grant  of  tfie  use  of  the  streets  "for  the  purpose  of  transacting 
general  electric  light  business,"  the  equipment  could  be  used  for  fur- 
nishing current  for  heat  and  power. 

It  is  needless  to  recite  a  history  of  the  litigation.  The  points  in  is- 
sue were  squarely  decided  by  the  .Supreme  Court  of  the  United  States 
in  the  Old  Colony  Case,  and  this  decision  was  afterwards  given  effect 
by  this  coifrt  through  its  mandate  in  the  Omaha  Electric  Light  &  Pow- 
er Company  Case,  supra. 

^=9For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexee 
256F.— «1 
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In  1908  the  city  of  Omaha  (hereafter  called  "defendant**)  adopted 
a  resolution  directing  the  city  electrician  to  disconnect  all  wires  of  the 
plaintiff  "transmitting  electricity  to  private  persons  or  premises  to  be 
used  for  heat  or  power,"  and  directing  the  removal  of  poles  and  wires 
from  the  streets  in  Omaha — ^such  resolution  being  based,  as  disclosed 
in  the  )-tigation,  upon  the  claim  of  the  defendant  that  the  franchise 
of  1884  h^d  terminated,  and  also  upon  the  claim  that,  even  if  the  fran- 
chise was  still  in  force  the  plaintiff  was  limited  to  the  use  of  its  poles, 
wires,  and  equipment  for  furnishing  current  for  electric  light  alone, 
and  that  it  had  no  authority  imder  such  franchise  to  fumi^  current 
for  heat  or  power. 

Undrr  decree  upon  mandate  of  the  Supreme  Court  of  the  United 
States,  and  of  this  court,  as  aforesaid,  a  permanent  injunction  issued, 
restraining  the  city  from  proceeding  with  the  enforcement  of  the  reso- 
lution. 

In  1914  the  city  adopted  another  resolution,  asserting  that  the  plain- 
tiff had  no  authority  "to  construct  and  maintain  new  equipment,  etc., 
in  the  public  streets  and  places  of  this  city  for  the  purpose  of  furnish- 
ing power  and  heat,  and  the  extension  and  enlargement  of  the  equip- 
ment and  apparatus  for  that  purpose."  The  resolution  prohibited  of- 
ficers and  employes  of  the  city  from  issuing  permits  to  the  plaintiff 
company  to  "use  or  occupy  any  of  the  public  streets  or  places  of  this 
city  for  the  purpose  of  enlarging,  extending,  or  adding  to  its  existing 
equipment  and  apparatus  in  the  public  streets  and  places,  used  and  de- 
signed to  be  used  by  it  in  supplying  and  furnishing  electric  current  to 
be  used  for  power  and  heat  purposes."  The  resolution  further  pro- 
vided: 

"(3)  That  the  dty  electrician  be,  and  he  is  hereby,  directed  and  required 
to  disconnect  and  remove,  or  cause  to  be  removed,  from,  the  public  streets  and 
places,  all  poles,  wires,  apparatus,  and  other  fixtures  established,  maintained, 
or  used  in  the  public  streets  and  places  of  this  dty  by  said  company,  contrary 
to  or  In  violation  of  the  provisions  of  part  one  of  this  resolution." 

In  this  action  the  plaintiff  sought  an  injunction  restraining  the  exe- 
cution or  enforcement  of  the  resolution  aforesaid,  which  injunction 
was  granted  by  the  District  Court,  and  upon  the  appeal  of  the  defend- 
ant it  is  now  here  for  review. 

[1]  2.  There  is  no  claim  here  that  the  adjudication  that  the  fran- 
chise still  continues  is  open  to  question ;  but  it  is  contended  that,  so  far 
as  the  right  to  use  poles,  wires,  and  other  equipment  "for  transmitting 
current  for  heat  and  power,"  the  adjudication  rests  only  upon  estop- 
pel, and  is  limited  to  the  equipment  and  the  uses  for  heat  and  power 
existing  at  the  time  of  the  adjudication.  With  this  contention  we  can- 
not agree.  The  language  of  the  Supreme  Court  will  not  bear  this  con- 
struction. This  language  must  be  considered  in  connection  with  the 
issues  then  before  the  court. 

The  plaintiff  in  the  original  bill  did  not  plead  estoppel.  It  pleaded 
many  facts  which  it  claimed  constituted  recognition  and  acquiescence, 
and  it  alleged  large  expenditures,  based  upon  such  facts;  but  these 
facts  were  pleaded  as  showing  that  the  parties  themselves  had  mutual- 
ly * 'construed  the  said  franchise  license,  or  privilege  granted  as  afore- 
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said,  as  a  right  to  occupy  the  streets  and  alleys  with  the  proper  ap- 
pliances for  the  transmission  of  electric  current  for  sale  to  consumers, 
without  any  restriction  whatever  upon  the  plaintiff  as  to  the  use  to 
be  made  of  such  current  by  such  consumers."  These  facts  were 
pleaded  as  an  "interpretation  continuously  given  to  said  franchise." 

The  bill  sought  to  bring  the  case  within  the  rule  expressed  by  the 
Supreme  Court: 

"Generally  speaking,  the  practical  Interpretation  of  a  contract  by  the  par- 
ties to  it  for  any  considerable  period  of  time  before  it  comes  to  be  the  sub- 
ject of  controversy  is  deemed  of  great,  if  not  controlUng,  Influence."    i 

That  the  Supreme  Court  did  not  consider  the  question  as  one  of 
estoppel,  is  indicated  by  the  statement: 

"Although  not  strictly  such,  this  rule  is  sometimes  treated  as  a  branch  of 
the  law  of  estoppel." 

Entering  upon  this  branch  of  the  case,  the  Supreme  Court  clearly 
indicates  that  the  thing  decided  is  what  the  "franchise"  meant — ^what 
was  included  within  the  language  of  the  ordinance,  "the  purpose  of 
transacting  general  electric  light  business."     It  is  said: 

"Concluding,  as  we  do,  that  the  franchise  has  not  expired  but  is  still  sub- 
sisting, we  come  to  the  question  whether  it  [the  franchise]  is  limited  to  the 
distribution  of  electric  current  for  lighting  purposes  or  Includes  its  distribu- 
tion for  powev  and  heat" 

After  reviewing  all  the  Nebraska  cases,  the  Supreme  Court  says : 

"These  decisions  of  the  Supreme  Court  of  the  state  are  conclusive  upon 
the  question  of  the  right  of  the  trust  company  to  have  the  distribution  of 
electric  current  for  power  and  heat  treated  as  included  within  the  franchise 
contract  of  1884  while  it  continues  in  force.  In  other  words,  the  trust  com- 
pany is  entitled  to  insist  upon  a  recognition  and  continuation,  subject  to  all 
the  qualifications  inhering  in  the  franchise,  of  all  the  rights  conferred  by  the 
franchise  ordinance  as  the  same  was  interpreted  in  an  actual  practice  by  the 
electric  company  and  the  city  prior  to  the  resolution  of  1908." 

This  language  does  not  refer  to  ijroperty  rights  then  existing,  but 
explicitly  determines  what  is  "within  the  franchise  contract."  The 
language  is  emphatic  that  the  plaintiff  has  the  right  to  "insist  upon" 
"all  the  rights  conferred  by  the  franchise  ordinance" ;  not  "conferred" 
by  acts  or  acquiescence  of  the  city  with  relation  to  any  existing  poles, 
wires,  or  equipment,  but  conferred  "by  the  franchise  ordinance."  The 
acts  and  conduct  of  the  city  are  considered  as  an  aid  in  determining 
what  the  language  of  the  ordinance  meant.  The  court  held  that  the 
"franchise"  should  be  construed  as  it  had  been  "interpreted  in  an  ac- 
tual practice"  by  the  parties. 

The  only  language  in  the  opinion  which  is  at  all  uncertain  or  doubt- 
ful, is  the  clause  relied  upon  by  counsel : 

"But  neither  the  trust  company  nor  the  electric  company  Is  entitled  to  make 
that  construction  a  basis  for  enlarging  or  extending  those  rights." 

In  view  of  the  previous  language  in  the  opinion,  which  is  clear  and 
emphatic,  this  clause  cannot  be  construed  to  mean  that  the  electric 
company  should  have  only  the  right  to  continue  then  existing  equip- 
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ment.  The  very  nature  of  the  thing  in  issue  negatives  any  such  pur- 
pose. 

Counsel  for  defendant  insists  upon  the  application  of  the  rule  ap- 
plied by  the  Supreme  Court  of  Nebraska  in  State  ex  rel.  Caldwell  v. 
Lincoln  Street  Railway  Co.,  80  Neb.  333,  114  N.  W.  422,  14  L.  R;  A. 
(N.  S.)  336 ;  but  in  that  case  there  was  no  question  before  the  court 
as  to  the  construction  of  the  franchise.  The  franchise  was  void.  It 
was  a  "blanket"  franchise,  while  under  the  law  it  should  have  speci- 
fied the  particular  streets  to  be  occupied  by  the  street  railway.  The 
street  railway  company,  however,  insisted  that  in*  view  of  the  fact 
that  it  had  been  permitted  to  occupy  certain  streets  with  its  street  car 
lines,  and  in  view  of  other  facts,  the  city  should  be  estopped  from 
questioning  the  right  to  occupy  such  streets,  and  the  court  so  held. 
But  the  difference  between  a  street  railway  property  and  the  equip- 
ment of  an  electric  light  and  power  company,  in  relation  to  the  ques- 
tion in  issue,  is  obvious.  A  street  railway,  when  it  completes  its  line 
— ^when  it  builds  its  track  and  equips  it  with  cars — has  done  every- 
thing necessary  to  render  its  full  service  for  all  time,  aside,  of  course, 
from  improvements  or  increased  equipment  upon  the  line.  But  here  is 
a  line  of  poles  equipped  with  wires  for  carrying  current;  service 
cannot  yet  be  rendered ;  it  can  only  be  rendered  by  having  the  proper 
extensions  made  to  the  homes  or  places  of  business  along  the  street 
These  extensions,  of  course,  can  only  be  made  as  demanded  by  the 
development  of  the  city  and  the  wants  of  its  inhabitants.  Here  is  a 
block  which  in  1913,  when  the  opinion  in  the  Old  Colony  Case  was 
written,  may  have  had  2  extensions ;  in  fact,  there  may  have  been  but 
2  houses  upon  the  block  at  that  time ;  but  from  time  to  time  residences 
have  been  erected,  until  now  there  are  12  houses  in  the  block.  It 
clearly  could  not  have  been  the  purpose  of  the  Supreme  Cpurt  to  sus- 
pend further  extensions  of  the  wires  to  these  houses  as  they  were 
built.  Especially  is  this  true,  when  it  is  a  matter  of  common  knowl- 
edge that,  in  the  erection  of  poles  and  the  equipment  with  wire  cables, 
the  electric  company  expends  its  moneys  not  alone  to  furnish  the  equip- 
ment necessary  for  the  present  number  of  users  who  may  be  in  a  given 
block  or  a  number  of  blocks,  but  that  such  equipment,  in  the  very  na- 
ture of  things,  is  built  with  the  power  and  the  permanency  to  supply 
all  the  demands  which  may  be  reasonably  anticipated  in  the  future; 
thus  large  sums  of  money  are  expended  by  such  companies — ^not  for 
the  immediate  limited  use,  but  for  the  remote  expanded  use. 

The  resolution  sought  to  be  enjoined  in  this  case  is  not  limited  in 
its  application  to  the  further  extension  of  main  wires  for  heat  and 
power  purposes,  but  it  would  prohibit  the  extension  of  a  feed  wire  to 
a  house  in  the  middle  of  the  block,  and  would  remove  the  equipment 
which  would  enable  the  occupant  to  use  power  for  a  washing  machine, 
unless  the  power  had  been  used  prior  to  the  date  of  the  resolution. 
This  should  not  be  permitted,  even  upon  the  principle  of  estoppel,  if 
the  plant,  the  machinery,  and  the  street  equipment  of  the  company 
were  planned  and  established  with  the  purpose  in  view  of  ultimately 
supplying  this  demand,  and  the  execution  of  the  resolution  would  un- 
justly deprive  the  plaintiflE  of  any  income  upon  such  expenditure. 
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A  court  might,  in  the  exercise  of  its  discretion,  justly  limit  an  un- 
authorized street  railway  to  the  streets  already  occupied;  but  a  court 
could  not  justly  deprive  this  plaintiff  of  the  right  to  use  its  equipment 
to  the  full  power  and  extent  for  which  it  was  originally  devised. 

These  considerations,  with  the  language  of  the  Supreme  Court, 
leaves  no  doubt  in  our  minds  that  the  Supreme  Court  rested  its  deci- 
sion solely  upon  the  construction  of  the  franchise,  and  not  upon  any 
principle  of  estoppel,  with  relation  to  then  existing  tangible  property. 

[2]  3.  And  if  there  were  any  doubt,  in  view  of  the  foregoing  con- 
siderations, this  court  (216  Fed.  848,  133  C.  C.  A.  52,  supra)  has  al- 
ready clearly  construed  the  opinion  of  the  Supreme  Court  in  the  Old 
Colony  Case.  If  is  only  necessary  to  quote  the  following  from  the 
opinion : 

"In  the  Old  Oolony  Traftt  Co.  Case  the  court  held  that  the  ordinance  granted 
a  perpetual  franchise,  which  included  the  right  to  distribute  electricity  for 
power  and  heat  as  well  as  light." 

"In  the  Old  Oolony  ^Tmst  Oo.  Case  the  facts  showing  the  practical  con- 
struction which  the  parties  themselves  had  put  upon  the  ordinance  were  set 
forth  with  greater  fullness  than  in  the  other  case.  Thls»  however,  was  used 
hy  the  Supreme  Gourt,  not  for  the  purpose  of  creating  an  estoppel,  but  for 
the  purpose  of  applying  a  familiar  canon  of  construction,  with  a  view  to  as- 
certaining the  true  meaning  of  the  ordinance.  It  is  that  meaning,  however 
ascertained,  which  defines  the  right  of  the  plaintiff  in  each  case.  The  Old 
Oolony  Trust  Company  had  no  right,  except  that  which  it  derived  from  the 
electric  company.    The  ordinance  measures  both." 

"The  Supreme  Court  held,  in  the  Old  Colony  Trust  Ca  Case,  that  the  fran- 
chise granted  by  the  ordinance  was  perpetual ;  that  it  embraced  the  right  to 
distribute  current  for  heat  and  power,  as  well  as  light ;  and  directed  the  trial 
court  to  issue  an  injunction  to  restrahi  the  enforcement  of  the  resolution.  If 
we*  send  down  a  mandate  pursuant  to  our  decree,  we  shall  declare,  in  square 
conflict  with  the  mandate  of  the  Supreme  Court,  that  the  company  has  no 
franchise  to  distribute  current  for  heat  and  power,  and  that  the  dty  has  the 
right  to  cut  aU  wires  used  for  those  purx>oses.'* 

Comment  can  add  nothing  to  the  force  of  the  foregoing  language. 
The  ordinance  having  been  construed  to  be  a  subsisting  ordinance, 
permitting  the  use  of  the  streets  for  light,  heat,  and  power,  the  execu- 
tion of  the  resolution  of  1914  should  be  enjoined. 

[3]  4.  The  foregoing  disposes  of  the  contention  of  defendant  that 
the  jurisdiction  of  the  court  in  this  case  could  not  be  invoked  by  sup- 
plemental bill.  Holding,  as  we  do,  that  the  action  directed  by  the 
resolution  adopted  by  the  city  is  in  conflict  with  the  prior  adjudica- 
tion, the  supplemental  bill  must  be  regarded  as  proper  practice. 

The  judgment  of  the  District  Court  is  affirmed. 
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BROWN  V.  KOSSOVB  et  aL  ♦ 
In  re  PIPALu 
(Circuit  Court  of  Appeals,  Eighth  Circuit    February  4.  1919.) 
No.  5169. 

1.  CouBTS    ^=»351^'— <}bound  fob  Dismissal. 

In  view  of  equity  rule  22  (198  Fed.  xxlv,  115  a  0.  A«  xxiv)  and  Act 
March  8,  1915  (Comp.  St.  §§  1251a-1251c),  a  suit  in  equity  will  not  be  dis- 
missed because  the  relief  sought  Is  obtainable  only  by  an  action  at  law. 

2.  ApfbaIi   and   Ebbob       ^=>361(9 — DTHMTSflAir— Qbopnd    fob    DisiassiNO 

APPEAIi. 

Where  a  suit  against  two  defendants  was  on  different  days  dismissed 
as  to  each,  and  the  citation  signed  by  the  District  Judge  granting  the 
appeal  was  directed  to  both  of  the  defendants  and  served  on  both,  held, 
that  the  appeal  will  not  be  dismissed  as  to  the  real  party  in  interest, 
though  the  decree  in  his  favor  was  entered  first,  and  through  clerical 
mistake  the  prayer  for  appeal  did  not  mention  t^e  decree  of  Hittmigaai 
in  his  favor,  but  only  the  last  one. 

3.  CoNTBAors    ^=»106 — ^Validity — Statute. 

Contract  or  sale  expressly  forbidden  by  law,  and  made  a  criminal  of- 
fense, is  void,  although  the  statute  does  not  so  declare. 

4.  Bankbujptcy    <e=»185 — ^Tbustee — Riohts   op— Failube   to   Comply   with 

Bulk  Sales  Act. 

Under  Bankruptcy  Act  July  1,  1898,  f  47a(2),  as  amended  by  Act  June 
25,  1910,  §  8,  and  sections  70a(4)  and  70e  (Corap.  St  §§  9631,  9654),  held, 
that  a  trustee  of  a  South  Dakota  bankrupt  may  maintain  an  action 
against  a  purchaser  of  a  stock  of  goods  from  the  bankrupt  and  one  to 
whom  the  consideration  was  paid,  where  the  parties  did  not  comply  with 
the  Bulk  Sales  Act  of  South  Dakota. 

5.  Fbaudulent  Convbyances    €=»47 — Bulk  Sales  Act. 

Although  South  Dakota  "Bulk  Sales  Act"  does  not  expressly  provide 
that  a  sale  in  violation  of  the  act  shall  be  void,  but  makes  the  purchaser 
or  person  receiving  the  money  a  trustee  for  creditors  of  the  vendor,  yet, 
since  section  6  of  the  act  makes  violation  of  the  act  by  the  seller  a  misr 
demeanor,  a  sale  in  willful  violation  of  the  act  is  void,  and  must  be 
treated  as  a  fraudulent  conveyance. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota;  James  D.  Elliott,  Judge. 

Action  in  equity  by  James  Brown,  as  trustee  in  bankruptcy  of  the 
estate  of  Frank  E.  Pipal,  against  Max  Kossove  and  Henry  A.  Schoen- 
berger.  From  a  decree  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  with  directions  to  overrule  motions  to  dismiss. 

Augustus  ly.  Abbott,  of  Hartshorne,  Okl.  (M.  E.  Culhane,  of  Brook- 
ings, S.  D.,  on  the  brief),  for  appellant. 

R.  W.  Parliman,  Sr.,  R.  W.  Parliman,  Jr.,  and  James  C.  Parliman, 
all  of  Sioux  Falls,  S.  D.,  for  appellee  Schoenberger. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  This  is  an  action  in  equity  by  the  ap- 
pellant, as  trustee  in  bankruptcy  of  the  estate  of  Frank  E.  Pipal,  to 
recover  from  the  defendants  the  purchase  money  due  by  reason  of 

^=;=»For  other  cases  see  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  Diseets  A  Indexes 
•Rehearing  denied  March  26,  1919. 
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the  sale  in  bulk  by  the  bankrupt  on  November  2,  1915,  to  the  defend- 
ant Kossove  of  his  entire  stock  of  merchandise  and  store  fixtures, 
in  his  store,  where  he  was  engaged  in  carrying  on  a  mercantile  busi- 
ness. The  allegations  in  the  complaint  are  that,  on  November  17, 
1915,  an  involuntary  petition  was  filed  against  the  said  Pipal,  and  on 
December  21,  1915,  he  was  duly  adjudicated  a  bankrupt.  That  $2,500 
of  the  purchase  money  agreed  to  be  paid  was  paid  to  the  defendant 
Schoenberger,  who  aided  in  the  sale,  and  had  full  knowledge  of  its 
illegality.  The  illegality  charged  is  that  neither  of  the  parties,  the 
vendor,  purchaser,  or  Schoenberger,  notified  any  of  the  creditors 
of  the  bankrupt,  Pipal,  either  by  personal  notice  or  by  registered 
maul,  of  the  making  of  the  sale  in  bulk  of  all  the  merchandise  and 
fixtures  of  Pipal,  as  required  by  the  laws  of  the  state  of  South  Da- 
kota. It  is  further  charged  that  at  the  time  of  the  sale  the  bankrupt 
was  indebted  to  his  creditors  in  a  sum  exceeding  $8,000,  and  that  the 
assets  of  his  bankrupt  estate,  which  have  come  into  the  hands  of  his 
trustee,  do  not  exceed  in  value  the  sum  of  $3,000. 

The  defendants  filed  separate  answers  and  also  motions  to  dis- 
miss, alleging  as  grounds  that  the  plaintiff  had  no  right  to  maintain 
this  action  under  the  statutes  of  South  Dakota,  but  that  the  individ- 
ual creditors  alone  can  maintain  it,  and  also  that,  if  the  action  be  tried, 
it  be  transferred  to  the  law  side  of  the  court.  On  October  8,  1917, 
the  motion  to  dismiss,  filed  by  the  defendant  Schoenberger,  was  sus- 
tained, and  a  final  decree  dismissing  the  complaint  entered.  A  like 
decree  was  made  as  to  the  defendant  Kossove  on  October  17,  1917, 
and  entered  of  record  on  that  day.  The  memorandum  filed  by  the 
learned  trial  judge,  sustaining  the  motions  to  dismiss,  shows  that  he 
based  his  conclusions  on  the  ground  that,  as  after  the  sale  no  interest 
whatever  remained  in  the  bankrupt,  neither  in  the  property  itself  nor 
the  purchase  price,  the  right  of  action,  if  there  was  any,  was  in  his  cred- 
itors. 

[1]  The  learned  trial  judge  also  indicated  that  the  right  of  the  cred- 
itors could  only  be  enforced  at  law,  but  as  that  would  be  no  cause 
for  dismissal  under  equity  rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv) 
and  Act  March  3, 1915,  c.  90,  38  Stat.  956  (Comp.  St.  §§  1251a-1251c), 
we  need  not  discuss  that  phase  of  the  memorandum  opinion. 

[2]  In  behalf  of  the  appellee  Schoenberger,  the  court  is  asked  to- 
dismiss  the  appeal  as  to  him,  upon  the  ground  that  the  prayer  for  the 
appeal  is  from  the  decree  entered  on  October  17,  1917,  the  day  the 
decree  dismissing  the  complaint  against  the  defendant  Kossove  was 
entered,  while  the  decree  in  favor  of  the  appellee  Schoenberger  was 
entered  on  October  8,  1917.  But  the  citation  signed  by  the  District 
Judge,  who  granted  the  appeal,  was  directed  to  both  appellees  and 
was  served  on  both. 

The  statement  in  the  petition  for  appeal,  mentioning  only  October 
17  as  the  date  of  the  decree,  was  clearly  a  clerical  error,  which  would 
not  justify  us  to  dismiss  the  appeal.  That  it  is  such  a  clerical  mistake 
Is  shown  conclusively  by  the  fact  that  the  citation  is  addressed  to  and 
was  served  on  both  appellees,  and  the  money,  sought  to  be  recovered  by 
this  action,  is  in  the  hands  of  the  defendant  Schoenberger,  and  he 
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is  the  only  appellee  who  appeared  in  this  court ;  the  appellee  Kossovc 
having  filed  no  brief,  nor  entered  an  appearance  in  this  court,  although 
served  with  the  citation. 

[3-5]  The  action  is  based  on  the  provisions  of  the  "Bulk  Sales  Act" 
of  South  Dakota  (chapter  116,  Session  Laws  S.  D.  1913).  Without 
setting  the  act  out,  it  is  sufficient  to  state  that  it  provides  that,  when 
any  such  sale  and  purchase  is  about  to  be  made,  the  purchaser  must 
notify  all  creditors  of  the  vendor,,  contained  in  a  list  to  be  furnished 
him  by  the  vendor,  not  less  than  seven  days  prior  to  paying  therefor, 
and  the  consideration  to  be  paid  or  so  much  thereof,  as  is  necessary, 
shall  be  held  in  trust  by  him  for  the  creditors. 

The  act  nowhere  provides  in  express  language  that  a  sale  faiUng 
to  comply  with  the  act  shall  be  void,  but  it  makes  the  purchaser  or  per- 
son receiving  the  money  a  trustee  for  the  creditors  of  the  vendor. 

The  question  to  be  determined  is  within  a  narrow  compass.  May 
a  trustee  in  bankruptcy  maintain  an  action  against  the  purchaser, 
who  has  not  complied  with  the  provisions  of  the  statute,  or  are  the 
creditors  the  only  persons  who  can  maintain  the  action? 

Section  70a  (4)  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat.  565  [Comp.  St.  §  9654])  vests  in  the  trustee  the  title  of  the 
bankrupt  to  all  property  transferred  by  him  in  fraud  of  his  creditors, 
and  section  47a  (2)  as  amended  by  Act  June  25,  1910,  c.  412,  §  8, 
36  Stat.  840  (Comp.  St.  §  9631),  provides  that  the  trustee  shall  "as  to 
all  property  not  in  the  custody  of  the  bankruptcy  court  *  *  *  be 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatisfied."  There  can 
be  no  doubt  that  under  Bankruptcy  Act,  §  70a  (4),  the  title  to  property 
fraudulently  transferred,  passes  to  the  trustee,  although  the  bankrupt 
could  not  have  maintained  an  action  therefor. 

That  a  trustee  in  bankruptcy  may  maintain  an  action  against  the  ven- 
dee when  the  sale  was  made  in  violation  of  the  "Bulk  Sales  Law"  and 
against  the  person  who  received  the  purchase  money,  with  knowledge 
of  that  fact,  has  been  frequently  decided.  Parker  v.  Sherman,  212 
Fed.  917,  129  C.  C.  A.  437;  Goodwin  v.  Tuttle,  70  Or.  424,  141  Pac 
1120;  Appel  Mercantile  Co.  v.  Barker,  92  Neb.  669,  138  N.  W.  1133; 
Niklaus  v.  Lessenhop,  99  Neb.  803,  157  N.  W.  1019. 

Again  section  70e  of  the  Bankruptcy  Act  authorizes  the  trustee  to 
recover  any  property  transferred  by  the  bankrupt,  or  its  value,  which 
any  creditor  of  such  bankrupt  might  have  avoided.  This  provision 
IS  undoubtedly  broad  enough  to  authorize  the  trustee  to  maintain  this 
action.  Goodwin  v,  Tuttle,  supra;  Mueller  v.  Bruss,  112  Wis.  406, 
88  N.  W.  229. 

But  counsel  for  appellees  claim  that  those  authorities  are  not  in 
point,  as  the  statutes  of  those  states  differ  materially  from  that  of 
S.outh  Dakota,  in  that  they  expressly  declare  sales  not  made  in  con- 
formity with  the  provisions  of  the  statute,  void  as  against  creditors, 
while  the  South  Dakota  statute  does  not  declare  the  sale  void,  but 
only  makes  the  purchaser,  who  fails  to  comply  with  the  provision  of 
the  act  liable  to  any  creditor  of  the  vendor  for  the  pro  rata  share  of  the 
pf  oceeds  of  such  sale. 
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That  such  a  purchaser  is  a  trustee  has  been  frequently  decided. 
Kohn  V.  Fishback,  36  Wash.  69,  78  Pac.  199,  104  Am.  St.  Rep.  941; 
Nicrosi  v.  Irvine,  102  Ala.  648,  15  South.  429,  48  Am.  St.  Rep.  92; 
Jaques  &  Tinsley  Co.  v.  Carstarphen  Warehouse  Co.,  131  Ga.  1,  62 
S.  E.  82 ;  Appel  Mercantile  Co.  v.  Barker,  supra.  In  their  brief  coun- 
sel for  appellee  concede  this  to  be  the  law.    They  say : 

''We  concede  this  to  be  a  trust  proposition,  but  it  Is  a  trust  between  the 
purchaser,  or  the  person  receiving  the  consideration  on  one  hand,  and  the 
creditors  of  the  bankrupt  on  the  other" 

— and  deny  that  the  trustee  in  bankruptcy  may  enforce  the  trust,  but 
that  the  creditors  alone  may  do  so  under  the  statute  of  South  Dakota. 
To  sustain  this  contention  they  rely  on  Sellers  v.  Hayes,  163  Ind.  422, 
72  N.  E.  119.  But  the  statute  of  Indiana,  in  force  when  that  cause 
of  action  arose  (Act  March  11,  1906),  provided: 

"The  word  'creditors'  as  used  herein. shall  apply  only  to  such  creditors 
whose  claims  arose  from  the  sale  of  some  part  of  such  stock  of  merchandise." 

And  the  court  held : 

"Where,  by  force  of  a  statute,  the  effect  of  a  conveyance  is  to  create  a  statu- 
tory lien  in  favor  of  a  particular  creditor,  and  the  conveyance  Is  otherwise 
valid  and  sufficient  to  pass  a  title  to  the  purchaser,  our  opinion  is  that  such  a 
transfer  cannot  properly  be  denominated  a  fraudulent  conveyance,  •  *  • 
which  is  *  *  *  null  and  void  as  against  all  the  creditors  of  such  a  debtor 
by  the  laws  of  the  state." 

That  case  is  therefore  clearly  distinguishable  from  the  case  at  bar, 
as  that  statute  only  made  the  sale  void  in  favor  of  particular  cred- 
itors, while  the  South  Dakota  statute  applies  to  all  creditors  of  the 
vendor. 

Although  the  act  in  question  does  not  declare  such  sales  void,  it  not 
only  prohibits  them,  but  section  6  of  the  act  makes  a  violation  thereof 
by  the  seller  a  misdemeanor. 

That  section  reads: 

"Any  person  making  such  sale  or  exchange,  or  any  person  acting  for  or  in 
his  behalf,  who  shall  willfully  make  and  deliver,  or  cause  to  be  made  and 
delivered,  any  ftilse  list  or  statement  required  by  this  act,  or  who  shall  know- 
ingly or  willfully  omit  the  name  or  names  of  any  creditor  or  creditors  of 
such  person  from  such  list,  or  who,  having  creditors,  shall  fail  to  furnish  such 
list  or  statement  shall  be  guilty  of  a  misdemeanor." 

It  is  elementary  that  any  contract  or  sale  expressly  forbidden  by 
law,  and  made  a  criminal  offense,  is  void,  although  the  statute  does 
not  so  declare.    Danciger  v.  Cooley,  248  U.  S.  319,  39  Sup.  Ct.  119, 

63  L.  Ed.  ;   Continental  Wall  Paper  Co.  v.  Voight,  212  U.  S. 

227,  29  Sup.  Ct.  280,  53  L.  Ed.  486;  Levy  v.  Kansas  City,  168  Fed. 
524,  93  C.  C.  A.  523,  22  L.  R.  A.  (N.  S.)  862.  Therefore  a  sale,  in 
willful  violation  of  this  statute,  is  void,  and  must  be  treated  as  a 
fraudulent  conveyance.  Sales  in  violation  of  such  a  statute  have  been 
declared  fraudulent  conveyances,  and  therefore  void,  in  Re  Calvi 
(D.  C.)  185  Fed.  642;  Coffey  v.  MoGahey,  181  Mich.  225,  148  N.  W. 
356,  Ann.  Cas.  1916C,  923 ;  Joplin  Supply  Co.  v.  Smith,  182  Mo.  App. 
212,  167  S-  W,  649;  Goodwin  v.  Tuttle,  supra. 
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As  the  complaint  charges,  and  the  motions  to  dismiss  admitted, 
that  the  sale  by  the  bankrupt  was  in  violation  of  the  "Bulk  Sales 
Act"  of  South  Dakota,  and  that  the  appellee  Schoenberger  received 
the  amounts  charged  with  full  knowledge  of  that  fact,  it  stated  a 
good  cause  of  action  against  both  appellees,  and  the  court  erred  in 
sustaining  the  motions  to  dismiss. 

The  cause  is  reversed,  with  directions  to  overrule  the  motions  to 
dismiss  and  proceed  in  conformity  with  the  views  herein  expressed. 


ALASKA  TRBADWBLL  GOLD  MINING  CO.  ▼.  ORINIS. 
(Circuit  Court  of  Appeals,  Ninth  Circuit.     February  8,  1919.) 

No.  3212.  i 

1.  Appeal  and  Bkrob  ^=s>1050(1) — ^Review — ^Habmucss  BBBOft— ADmasiON  or  | 

Evidence. 

Error  in  the  admission  In  evidence  of  opinions  of  witnesses  as  to  whose 
employment  a  person  was  in  hsld  without  prejudice  to  defendant,  in  view 
of  detail  by  the  witnesses  as  to  the  facts  forming  the  bases  of  their 
opinion. 

2.  Masteb  and  Servant  ^=>404 — Evidence  or  Relation — ^MATERiALmr.  | 

In  an  action  against  a  mining  company  for  compensation  for  the  death 
of  an  employ^,  on  the  issue  whether  deceased  was  an  employ^  of  defend-  | 

ant  the  pay  roll  of  another  company,  made  out  by  a  bookkeeper,  and 
which  deceased  did  not  sign  nor  see,  held  properly  excluded  as  Immaterial.  \ 

^.  Master  and  Servanik  ^=s>397%,  New,  vol.  7A,  Key-No.  Series — ^Notice  op 
Accidents — Alaska  Compensation  Law. 

Provision  of  Alaska  Workmen's  Cbmpensatlon  Law,  S  9,  requiring  an 
employer  who  has  been  furnished  by  the  employ^  with  the  names  and  ad- 
dresses of  his  beneficiaries  to  notify  them  of  his  death,  held  to  apply  to 
an  employer  which,  with  other  companies,  hired  men  through  a  common 
agent,  who  was  furnished  with  such  statement 

In  Error  to  the  District  Court  of  the  United  States  for  Division  No. 
1  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  at  law  by  Catherine  Crinis  against  the  Alaska  Treadwell 
Gold  Mining  Company.  Judgment  for  plaintiif,  and  defendant  brings 
error.    Affirmed. 

Hellenthal  &  Hellenthal,  of  Juneau,  Alaska,  for  plaintiflF  in  error. 
J.  H.  Cobb,  of  Juneau,  Alaska,  for  defendant'in  error. 

Before  GILBERT,  ROSS;  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Section  9  of  the  Alaska  Compensation  Act 
(Session  Laws  Alaska  1915,  p.  146),  provides  that,  where  a  person 
claims  to  be  a  beneficiary  entitled  to  compensation  under  the  act,  such 
beneficiary  or  some  one  in  his  or  her  behalf  shall  within  120  days  from 
and  after  the  death  of  such  employe  serve  a  written  notice  upon  the 
employer,  which  notice  shall  contain  the  name  and  address  of  the  per- 
son claiming  to  be  such  beneficiary,  the  relationship  existing  between 
such  beneficiary  and  the  deceased,  and  certain  other  matters  not  now 
material.    It  is  also  provided  that : 

®s9For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Nambered  Digests  A  Indexes 
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"Sncb  notice  shall  be  liberally  oanstrued  and  no  claim  for  oompensatloa 
shall  be  denied  because  of  any  defect  in  the  notice,  provided  it  appears  that  a 
notice  was  served  with  a  bona  fide  intention  to.  comply  with  the  provisions  o£ 
this  act" 

After  providing  for  a  method  of  service  upon  the  employer  the  sec- 
tion ends  with  the  following  sentence : 

"  •  •  •  Except  in  the  cases  in  this  section  otherwise  expressly  provided, 
no  action  or  other  proceeding  to  recover  such  compensation  shall  be  brought 
or  maintained,  nor  shall  any  claim  for  jsuch  compensation  be  filed  or  allowed 
as  hereinafter  provided  unless  such  notice  shall  have  been  served  in  the  man- 
ner and  within  the  time  herein  provided." 

In  the  complaint  filed  by  Catherine  Crinis,  widow  of  Nicholas  P. 
Crinis,  it  was  set  up  that  Nicholas  Crinis  was  killed  about  June  30, 
1916,  while  in  the  employ  of  the  Alaska  Treadwell  Gold  Mining  Com- 
pany, and  left  a  widow  and  five  children ;  the'  children  being  under 
the  age  of  16  years.  There  was  no  allegation  that  any  notice  of  claim 
had  been  served  upon  the  defendant.  The  mining  company  demurred, 
but  the  court  overruled  the  demurrer.  The  matter  went  to  trial  upon 
the  direct  issue  whether  Nick  Crinis  at  the  time  of  his  death  was 
an  employe  of  the  defendant  mining  company. 

In  the  course  of  the  trial  defendant  offered  to  prove  that  no  notice 
had  been  served  upon  it  by  the  plaintiff  or  any  one  in  her  behalf  stat- 
ing that  she  was  a  beneficiary.  The  t:ourt  excluded  such  evidence  upon 
the  ground  that  that  was  not  part  of  the  right,  but  was  a  matter  of 
affirmative  defense,  which  had  not  been  pleaded  in  the  answer  of  the 
mining  company.  The  jury  found  specially  that  at  the  time  of  his 
death  Crinis  was  an  employe  of  the  Alaska  Treadwell  Gold  Mining 
Company.  Judgment  was  entered  in  favor  of  the  plaintiff,  and  by 
writ  of  error  the  case  is  brought  here  for  review. 

[1]  Error  is  assigned  because  the  court  in  the  course  of  the  exam- 
ination of  several  of  the  plaintiff's  witnesses  permitted  them  to  an- 
swer questions  substantially  in  this  form: 

"What  was  CMnis'  occupation,  and  in  whose  employ  was  he  at  the  time  he 
was  kUled?" 

Considering  the  issue,  we  think  the  court  should  have  sustained  ob- 
jections to  the  questions.  But  inasmuch  as  the  witnesses  testified 
in  detail  as  to  where  and  how  the  miners  were  employed,  who  paid 
them  their  wages,  what  the  method  of  transacting  business  was,  who 
was  president  and  who  was  employment  agent  of  the  several  mining 
companies  of  which  group  the  plaintiff  in  error  was  one,  there  was  no 
prejudice  to  the  rights  of  the  plaintiff  in  error.  It  was  in  evidence 
that  plaintiff  in  error,  the  Alaska  United  Gold  Mining  Company,  and 
the  Alaska  Mexican  Gold  Mining  Company  had  the  same  officers  and 
were  intimately  associated  in  business  conduct;  that  purchases  were 
made.by  the  companies  from  the  Alaska  Treadwell  Company ;  that  the 
Alaska  Treadwell  acted  as  a  banker;  that  the  offices  of  the  several 
companies  are  combined ;  that  the  bookkeeping  is  all  done  in  one  de- 
partment and  one  place,  and  the  cash  all  disbursed  by  one  man,  each 
company  contributing  to  the  Treadwell  Company  the  amount  of  cash 
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the  Treadwell  Company  has  advanced  on  its  account.  The  men  were 
employed  by  one  employment  agent,  whose  office  had  but  a  single  sign, 
"Employment  Office"  over  the  door,  and  the  men  were  then  directed 
as  to  what  mines  they  were  to  work  in.  Crinis  was  killed  in  the  Ready 
Bullion  mine,  operated  by  the  Alaska  United  Gold  Mining  Company 
and  was  paid  some  money  by  that  company  very  shortly  before  his 
death.  As  a:ll  these  matters  bore  upon  the  issue  whether  or  not  de- 
ceased was  an  employe  of  the  plaintiff  in  error,  and  the  court  carefully 
instructed  the  jury  that  the  issue  was  whether  Crinis  was  an  employe 
of  the  plaintiff  in  error  or  of  the  Alaska  United  Company,  the  an- 
swers which  became  opinions  of  the  witnesses  that  the  deceased  was 
in  the  "employ"  of  the  plaintiff  in  error  at  the  time  of  his  death  could 
not  have  misled  the  jury. 

[2]  It  is  said  that  the  court  erred  in  refusing  the  offer  of  the  pay 
roll  of  the  Alaska  United  Gold  Mining  Company.  Counsel  for  the 
plaintiff  below  objected  to  the  introduction  of  this  paper  because  it 
was  not  signed  by  Nick  Crinis,  and  he  particularly  objected  to  all  of 
the  pay  roll  except  for  the  months  of  June  and  July,  1916.  We  think 
the  court  correctly  excluded  the  pay  roll,  because  it  did  not  bear  the 
signature  of  Crinis.  He  never  saw  it ;  it  was  made  up  by  the  book- 
keeper of  the  Alaska  United  Gold  Mining  Company.  It  was  imma- 
terial. Furthermore,  counsel  for  the  plaintiff  below  in  his  final  ob- 
jection did  not  attempt  to  exclude  the  offer  of  such  pay  rolls  for  June 
30th  and  July  1st,  but  counsel  for  plaintiff  in  error  made  no  further 
attempt  to  have  the  pay  roll  of  these  particular  dates  put  before  the 
jury,  and  the  court  made  its  ruling  as  to  the  whole  pay  roll  which  evi- 
dently covered  a  long  period  of  time. 

[3]  It  is  contended  that  failure  by  the  beneficiary  or  some  one  in 
her  behalf  to  serve  notice  called  for  by  the  statute  precluded  the  filing 
or  allowance  of  any  claim  for  compensation,  as  well  as  any  action  to 
recover  such  compensation.  We  are  convinced  that  the  plaintiff  in 
error  cannot  take  advantage  of  this  point  and  for  this  reason.  The 
plaintiff  in  error,  as  well  as  the  other  mining  companies  heretofore 
referred  to,  had  a  common  emplo)mient  agent.  He  testified  that  Nick 
Crinis  at  the  time  of  his  death  was  not  in  the  employ  of  the  Alaska 
Treadwell  Company;  that  there  had  been  furnished  to  witness  as 
employment  agent,  through  the  foreman  of  the  Ready  Bullion  mine, 
a  card  statement  showing  the  names  of  those  who  would  be  entitled 
to  benefits  under  the  provisions  of  the  statute  herein  involved  in  case 
he  should  die  as  a  result  of  an  injury  received  by  him  arising  in  the 
course  of  his  employment.  This  statement  appeared  to  be  signed  by 
Nick  Crinis,  although  in  the  opinion  of  the  emplo3mient  agent  Crinis 
himself  did  not  maJce  the  signature.  However  that  may  have  been, 
the  employment  agent  certified  that  the  answers  to  the  questions  on  the 
card  had  been  made  by  Crinis  in  his  presence,  and  imdoubtedly  the 
card  was  accepted  and  filed  by  the  employment  agent,  representing  his 
principals,  as  to  who  the  beneficiaries  of  Crinis  would  be  in  case  of 
his  death. 

The  first  paragraph  of  section  9  of  the  statute  provides  that  every 
employe,  when  he  is  employed,  or  thereafter,  shall  furnish  a  written 
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Statement  showing  the  names  of  the  persons  who  would  be  entitled  to 
benefits  under  the  provisions  of  the  act,  in  case  he  should  die.  In  all 
cases  where  the  statement  referred  to  is  furnished  the  employer  by 
fhe  employe,  the  employer  shall,  if  the  employe  be  killed  as  a  result 
of  an  injury  received  in  the  course  of  his  employment,  notify  each 
beneficiary  named  in  the  last  statement  of  the  fact  of  such  death.  The 
form  of  notice  is  included  in  the  statute,  and  it  is  provided  that  a  fail- 
ure on  the  part  of  the  employe  to  supply  the  employer  with  a  state- 
ment as  provided  shall  not  work  a  forfeiture  of  the  right  of  his  bene- 
ficiaries to  benefits  under  the  statute,  but  shall  relieve  the  employer 
of  all  obligation  to  give  to  any  of  the  beneficiaries  of  such  deceased 
employe  notice  of  the  fact  that  the  employe  is  dead.  The  statute  con- 
tinues : 

"In  cases  where  the  employer  shall  have  been  fnmlshed  with  such  state- 
ment or  statements  and  shall  fail  to  notify  the  beneficiaries  therein  named  as 
shown  by  the  last  statement  furnished,  within  the  time  and  in  the  manner: 
*  *  ^  Provided,  such  beneficiaries  who  have  not  been  so  notified  shall 
have  the  right  to  notify  the  employer  of  their  daim  to  benefits  and  file  claims 
and  prosecute  actions  or  other  proceedings  for  the  reoovery  thereof,  not- 
withstanding the  fact  that  such  notice  was  not  served  as  hereinafter  pro- 
vided within  the  period  of  120  days  from  and  after  the  time  that  the  employ^ 
became  deceased." 

Now,  if  Crinis  when  he  was  killed  was  an  employe  of  the  Alaska 
TreadwelL  Company,  and  the  verdict  of  the  jury  is  that  he  was,  and 
the  statement  already  referred  to  was  accepted  by  the  employment 
agent  of  that  company  acting  for  such  principal,  then  we  have  a  situa* 
tion  where  the  Alaska  Treadwell  Company,  employer,  failed  to  notify 
the  beneficiaries  named  in  the  statement  within  the  time  required  by  the 
statute,  or  at  all,  after  the  employe  was  killed,  in  which  event  the 
beneficiaries  named  in  the  statement  and  who  were  not  notified  had 
the  right,  not  only  to  notify  the  employer  of  their  claims  and  to  file 
claims,  but  also  to  "prosecute  actions  or  other  proceedings  for  the  re- 
covery thereof,"  notwithstanding. the  fact  that  notice  to  the  employer 
was  not  served  within  120  days  from  and  after  the  time  that  Crinis, 
the  employe,  was  killed. 

Counsel  have  urged  that,  if  it  is  held  the  Alaska  Treadwell  Company 
is  liable  under  the  circumstances  of  the  case,  it  is  to  hold  practically 
that  the  plan  under  which  the  several  mining  companies  referred  to 
are  operated  must  be  abandoned.  We  cannot  agree  that  any  such 
result  must  follow  a  general  plan  of  employment  of  the  same  per- 
sons as  officers  by  the  several  mining  companies.  It  would  seem  to 
be  quite  simple  for  such  an  employment  agent,  when  he  acts  in  em- 
ploying a  man,  to  make  it  perfectly  plain  to  the  employe  for  which 
company  the  agent  is  acting,  and  for  which  the  employe  is  to  work. 

Judgment  affirmed. 
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ERIE  R.  CO.  ▼.  GALI4A.GHER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  11,  1918.) 

No.  107. 

Apfeai.  and  Erbob  ^=»1062(3)— Tbial  ^=s>145— Allbqation  Not  Pboved— 
Refusal  to  Withdbaw  fbom  Jury. 

A  refusal. to  grant  a  specific  request  to  withdraw  from  the  jury  on^of 
several  specific  charges  of  negligence  is  fatal  error,  if  there  is  do  substan- 
tial evidence  to  sustain  the  charge  and  it  is  not  possible  to  determiDe  on 
which  of  the  issues  the  juty  based  its  verdict 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  at  law  by  .Mary  J.  Gallagher,  administratrix  of  Charles  G. 
Gallagher,  deceased,  against  the  Erie  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

This  cause  comes  here  on  writ  of  error  to  the  United  States  District  Court 
for  the  Southern  District  of  New  York. 

This  is  an  action  brought  by  defendant  in  error  who  was  plaintiff  below, 
and  is  hereinafter  called  plaintiff,  to  recover  damages  in  the' sum  of  $40,000  | 

for  causing  the  death  of  Charles  Gallagher. 

The  action  is  brought  under  the  federal  Employers*  Liability  Act, 

The  defendant  at  the  time  of  his  death  was  employed  by  plaintiff  In  error,  | 

hereinafter  called  defendant,  as  a  watchman,  and  in  the  performance  of  his 
duties  was  ordered  by  defendant  to  go  on  floats  attached  to  the  bridges  of  Pier  I 

8,  Jersey  City,  and  seal  freight  cars  thereon.  *  I 

It  is  alleged  that  the  deceased,  after  having  sealed  the  cars  as  directed,  and 
while  attempting  to  return  from  one  of  the  floats  to  his  post  on  the  bridge, 
and  while  still  in  performance  of  his  duties  and  without  any  fault  on  his  part, 
was  precipitated  from  the  float  connected  to  the  bridge  Into  the  river  between 
the  float  and  the  bridge  and  was  drowned.  The  accident  was  due,  it  is  al- 
leged, to  a  sudden  release  of  the  float  from  the  bridge  by  the  agents  and 
employes  of  the  defendant  without  giving  any  warning.  And  it  is  averred  that 
this  accident  was  caused  solely  by  reason  of  the  carelessness,  recklessness, 
and  negligence  of  the  defendant 

It  is  alleged  that  this  accident  was  further  caused  by  reason  of  the  negli- 
gence of  defendant,  in  that  it  failed  to  provide  a  safe  place  in  which  to  work, 
as  well  as  failed  to  furnish  any  lights  on  the  float,  and  failed  to  provide  a 
sufficient  light  on  the  bridge,  and  failed  to  provide  the  deceased  with  a  lamp, 
searchlight,  or  other  means  of  light. 

The  defendant  moved  to  dismiss  the  complaint  at  the  end  of  the  plalntliTs 
case.  The  motion  was  denied.  It  was  renewed  at  the  end  of  defendant's 
case,  and  it  was  also  moved  that  the  court  direct  a  verdict  for  defendant 
Both  motions  were  denied.  The  case  was  submitted  to  the  jury,  and  a  verdict 
was  returned  for  the  plaintiff  in  the  sum  of  $7,000. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (William  C.  Can- 
non, of  New  York  City,  and  Theodore  Kiendl,  Jr.,  of  Brooklyn,  N. 
Y.,  of  counsel),  for  plaintiff  in  error. 

Lawrence  B.  Cohen,  of  New  York  City  (Jacob  Shientag,  of  New 
York  City,  on  the  brief),  for  defendant  in  error. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  able 
and  experienced  judge  who  presided  at  the  trial  of  this  case  instructed 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Diseets  A  Indexes 
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the  jury  very  fully  in  a  carefully  prepared  charge  which  covers  18 
printed  pages  in  the  transcript  of  the  record.  The  jury  has  given  the 
plaintiff  a  verdict  which  is  moderate  in  amount  Nevertheless  we 
think  it  necessary  to  send  this  case  back  for  a  new  trial. 

The  negligence  with  which  the  defendant  is  charged  consists  in 
two  alleged  omissions : 

1.  Failure  to  warn  the  deceased  of  the  sudden  release  of  the  float 
from  the  bridge. 

2.  Failure  to  furnish  sufficient  light  to  enable  the  deceased  to  work 
in  safety  at  the  place  where  the  accident  occurred. 

It  was  admitted  in  this  court  that  no  warning  of  the  release  of  the 
float  was  given.  At  the  trial  the  defendant  introduced  testimony  to 
show  that  the  Lehigh  Valley  and  the  D.  L.  &  W.  companies,  engaged 
in  similar  operations,  do  not  give  warnings  when  a  float  is  about  to 
be  released,  but  a  man  has  to  look  out  for  himself.  The  following 
excerpt  from  the  testimony  tells  its  own  story : 

"Q.  How  does  he  know  what  is  going  to  happen?    A-  He  has  two  eyes. 

**Q.  Suppose  he  is  working  in  the  back  of  the  boat,  up  very  near  the  bumper? 
A.  The  way  they  work  everybody  looks  out  for  himself. 

"Q.  The  boat  does  take  a  very  violent  drop  when  she  leaves  the  toggle 
pins?    A.  Naturally;   yes,  sir. 

"Q.  If,  at  high  tide,  she  takes,  you  say,  a  bigger  drop  than  at  low  tide?  A. 
Yes,  she  would  take  a  bigger  drop  at  high  tide. 

"Q.  And  she  will  take  a  drop  sometimes  as  much  as  six  feet  at  high  tide? 
A.  More  than  that. 

"Q.  How  much  is  the  highest  you  know  of?    A.  Eight  to  ten  feet    •    •    • 

"Q.  You  say  a  man  should  look  out  for  himself?    A.  Yes,  sir.    ♦    •    • 

"Q.  Suppose  it  is  a  watchman  the  first  night  he  is  on  there  and  doesn't 
know  anything  about  it?    A.  He  stands  on  his  own  responsibility. 

**Q.  That  is  the  way  you  work  it?    A.  Yes. 

"Q.  That  applies  to  the  crew?    A.  Everybody.    ♦    •    • 

"Q.  If  a  float  is  going  to  drop  six  or  eight  or  ten  feet,  and  he  doesn't  know 
the  drop  is  going  to  come,  he  is  in  danger,  isn't  he?  A.  If  he  don't  know  it,  ho 
has  no  business  being  there. 

"Q.  He  is  in  danger  when  that  boat  is  going  to  drop,  isn't  he?  A.  If  he 
is  in  the  way,  yes." 

The  jury  were  properly  instructed  and  at  great  length  on  this 
branch  of  the  case  and  were  charged,  among  other  things,  that  if  .they 
were  reasonably  satisfied  from  the  evidence  that  it  was  the  duty  of 
defendant  to  give  notice  to  Gallagher  before  the  release  of  the  float 
from  the  bridge,  and  negligently  failed  to  give  notice,  that  would  en- 
title Mr.  Gallagher's  administratrix  to  damages ;  and  that  the  burden 
was  on  the  plaintiff  reasonably  to  satisfy  them  that  it  was  the  duty 
of  defendant  to  give  that  notice. 

The  defendant  asked  the  court  to  charge : 

"You  cannot  find  any  negligence  on  the  part  of  defendant  upon  the  ground 
that  no  warning  was  given  that  the  float  was  to  be  released  from  the  bridge." 

The  request  was  refused  and  exception  taken.    This  was  not  error. 

We  come  now  to  the  second  allegation  of  defendant's  negligence, 
in  that  it  failed  to  furnish  sufficient  light  to  enable  the  deceased  to 
work  in  safety.  The  bridgeman  was  examined  as  to  the  lights  on 
the  bridge  at  the  time  of  the  accident.  His  testimony  was  as  fol- 
lows: 
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''Q.  Were  there  any  lights  on  the  bridge  at  that  time?  A.  Yes,  the  whole 
business. 

"Q.  Now,  where  were  the  lights,  if  you  remember,  Mr.  Stanton?  A.  Right 
over  the  entrance  to  the  bridge — on  the  bridge  work. 

"Q.  And  you  now  distinctly  remember  that  the  lights  were  lit  there?  A 
Sura 

"Q.  Did  you  have  any  difficulty  in  seeing  the  edge  of  the  bridge  and  the 
floats  on  bridge  4,  or  only  bridge  4,  on  that  night?    A.  No. 

"Q.  Did  you  have  any  difficully  in  seeing  at  that  place  on  any  night  that 
you  worked  there?    A.  See  what? 

''Q.  Were  the  lights  sufficiently  illuminated  to  see  what  you  were  working 
at  at  that  place?  A.  Sure;  they,  might  once  in  a  while  go  out — ^something 
might  happen  to  the  dynamo. 

"Q.  On  this  night  they  didn't  go  out?    A.  No. 

"Q.  Was  it  necessary  for  the  bridgeman  to  have  lights  working  on  bridge  4 
and  the  other  bridges  on  any  night?  A  Yes,  sure. 

''Q.  Was  it  possible  for  the  bridgemai  to  perform  their  duties  without  lii^ts? 
A  Well,  that  I  could  not  say. 

"Q.  You  don't  know?    A.  No. 

"Q.  It  would  make  it  hard,  would  it  not?  A.  Yes,  likely  to  get  kiUed; 
that's  about  alL" 

Another  witness,  who  was  a  floatman  on  the  railway  company's  tug 
which  was  to  pull  out  the  float  on  which  Gallagher  was  at  work,  and 
who  was  standing  on  the  bridge  about  15  feet  from  the  point  where  the 
bridge  met  the  float  when  the  accident  occurred,  saw  and  recognized 
Gallagher  when  he  was  halfway  down  the  float  100  feet  away.  He 
testified  as  follows : 

"Q.  And  Gallagher  was  halfway  down  that  float,  or  about  100  feet  aw&y 
from  you,  was  he?    A.  Yes,  sir. 

"Q.  And  you  saw  him  working?    A.  Yes,  sir. 

"Q.  Did  he  have  a  light?    A.  I  didn't  see  a  light 

**Q.  Were  there  any  lights  on  the  float?  A-  No,  there  were  no  lights  on 
the  float,  but  lights  on  Dock  8. 

"Q.  And  were  there  lights  on  the  bridge?  A  Yes,  sir;  there  was  a  light 
there. 

"Q.  Those  lights  were  right  over  your  head  while  you  were  standing  there, 
weren't  they?    A.  Yes,  sir. 

*'Q.  And  you  could  see  plainly  a  distance  of  100  feet,  so  that  you  could 
recognize  Gallagher?     A.  Yes,  sir. 

**Q.  From  the  time  you  first  saw  him  nailing  this  door,  you  say  after  he 
had  finished  that  Job  he  came  walking  toward  you?    A.  Yes,  air." 

In  approaching  the  witness  he  was,  of  course,  approaching  the  light 
on  the  bridge.  One  other  witness,  a  deck  hand  on  the  tugboat,  who, 
when  the  accident  happened,  jumped  from  the  tugboat  upon  the  birnip- 
erend  of  the  float  and  then  ran  to  the  toggle  end,  was  asked  as  to 
the  lights,  but  testified  as  to  the  persons  he  saw  and  recognized  on 
the  bridge  while  he  was  standing  on  the  float.  There  is  not  in  the 
record  any  other  evidence  in  the  plaintiff's  case  regarding  lighting 
facilities.  The  defendant  by  the  uncontradicted  testimony  of  seven 
witnesses  established  the  fact  that  there  was  a  cluster  of  four  100- 
candle  power  electric  lights  covered  by  a  reflector  about  15  feet  from 
the  place  of  the  accident  and  that  the  lights  were  burning.  The  de- 
fendant at  the  close  of  the  case  stated  that  he  had  three  other  wit- 
nesses who,  if  called  to  the  stand,  would  testify  that  the  lights  on  the 
bridge  were  lit  at  the  time  of  the  occurrence  of  the  accident  and  that 
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no  system  of  warning  employes  of  the  release  of  the  floats  was  used 
by  defendant  at  th^t  time.  Counsel  for.  plaintiff  then  conceded  that 
if  the  witnesses  were  called  they  would  so  testify,  f  here  is  absolute- 
ly no  testimony  in  the  case  from  any  witness  that  the  light  was  in- 
sufficient 

Counsel  for  defendant  asked  the  court  to  charge : 

"You  cannot  find  any  negligence  of  the  defendant  upon  the  ground  that 
there  was  not  soffldent  light  at  the  place  where  deceased  fell  into  the  water/^ 

The  request  was  refused  and  an  exception  was  taken.  The  refusal 
to  give  the  request  was  error. 

The  rule  is  well  established  that  a  refusal  to  grant  a  specific  re- 
quest to  withdraw  from  the  jury  one  of  several  specific  charges  of  neg- 
ligence is  fatal  error  if  there  is  no  substantial  evidence  to  sustain  the 
charge.  The  reason  is  that  the  appellate  court  cannot  know  but  that 
the  jury  may  have  found  its  verdict  upon  the  baseless  charge.  Wil- 
mington Mining  Co.  v.  Fulton,  205  U.  S.  60,  27  Sup.  Ct.  412,  51  L. 
Ed.  708;  Deserant  v.  Cerillos  Coal  R.  R.  Co.,  178  U.  S.  409,  20  Sup. 
Ct.  967,  44  L.  Ed.  1127;   Buckeye  Cotton  Oil  Co.  v.  Sloan,  250  Fed. 

712, CCA. ;  Chicago,  St.  Paul,  M.  &  O.  Ry.  Co.  v.  Kroloff, 

217  Fed.  525, 133  C  C  A.  377. 

Judgment  is  reversed,  and  a  new  trial  ordered. 


WESTERN  FUEL  CO.  v.  GABOIA.^ 

(Glrcoit  Conrt  of  Appeals^  Ninth  Circuit    S^ebruary  8,  1919.) 

No.  3195. 

1.  Admiralty  «=»7 — ^Mabitimb  Catjsb  of  Action — State  Statutes. 

Where  a  cause  of  action  is  maritime  in  its  nature  the  rights,  obligations^ 
and  UabUities  of  the  parties  are  measured  by  the  maritime  law,  unaffected 
by  any  state  statute. 

2.  AbMiBAi/rr  ^=921 — ^Entobcino  State  Statute — Surr  fob  Wbongfui^  Death. 

While  under  the  maritime  law  a  suit  cannot  be  maintained  for  the  death 
of  a  person  on  the  high  seas  or  waters  navigable  therefrom,  a  statute  of 
the  state  where  the  injury  occurred,  giving  a  righf  of  action  therefor,  will 
be  ^iforced  by  a  court  of  admiralty,  if  the  case  is  of  admiralty  cognizance* 
8.  Admibaltt  (S=s»21 — ^Action  fob  WaorforuL  Death — Right  op  Action  Giv- 
en BY  State  Statute. 

A  court  of  admiralty,  in  enforcing  a  right  of  action  for  wrongful  death 
given  by  a  state  statute,  wiU  enforce  it  in  accordance  with  the  recognized 
principles  of  maritime  law,  unaffected  by  the  provisions  of  any  state  or 
local  law,  and  hence  it  is  not  bound  by  a  state  statute  of  limitations. 
4.  Shipping  ^=s>84(5) — ^Injuby  to  Stevedobb— Assumption  of  Risk. 

Conceding  that  a  stevedore  employed  in  loading  coal  into  buckets  in  a 
hold  assumed  the  ordinary  risk  from  the  occasional  falling  of  a  lump 
of  coal,  he  did  not  assume  the  risk  from  the  spilling  of  a  large  quantity 
into  the  hold  through  the  negUgence  of  the  hatch  tender. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California;  Maurice  T.  Dooling^ 
Judge. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
265  P.— 62  •Rehearing  granted  May  20.  1919. 
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Action  rn  admiralty  by  Antone  Garcia,  administrator  of  the  estate 
of  Manuel  Sousa,  deceased,  against  the  Western  Fuel  Company.  De- 
cree for  libelant,  and  respondent  appeals.    Affirmed. 

Ira  S.  Lillick  and  Hartley  F.  Peart,  both  of  San  Francisco,  Cal.,  for 
appellant. 

Henry  Heidelberg  and  Christopher  M.  Bradley,  both  of  San  Fran- 
cisco, Cal.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  widow  and  minor  children  of  Manuel 
Sousa,  deceased,  filed,  August  21,  1917,  in  the  court  below,  a  libel 
against  the  appellant  and  two  of  its  employes,  to  recover  damages 
growing  out  of  the  death  of  the  deceased  while  working  as  a  stevedore 
in  unloading  coal  from  the  hold  of  the  steamer  Tancred,  at  the  time 
operated  by  the  appellant  company  under  charter,  and  discharging  its 
cargo  at  the  Howard  Wharf  in  Oakland  creek,  Cal. — it  being  alleged 
that  the  death  of  the  deceased  was  caused  by  the  negligence  of  the 
libelees  in  the  improper  handling  of  the  bucket,  by  which  some  of  | 

the  coal  was  spilled  and  fell  upon  the  deceased,  killing  him,  on  the 
5th  day  of  August,  1916.  Subsequently  the  appellee  was  appointed 
administrator  of  the  estate  of  the  deceased,  and  as  such  filed  an  amend- 
ed libel,  upon  which  the  cause  was  tried.  It  will  be  seen  from  what 
has  been  said  that  the  original  libel  was  not  filed  until  a  few  days 
more  than  one  year  after  the  death  of  the  deceased. 

[1]  The  record  shows,  however,  that  on  April  25,  1917,  his  widow 
and  minor  children  commenced  proceedings  for  the  recovery  of  the 
damages  sustained  by  them,  before  the  Industrial  Accident  Commis- 
sion of  the  state  of  California,  pursuant  to  the  provisions  of  the 
Workmen's  Compensation  Act  of  1913  (St.  1913,  c.  176),  which  com- 
mission awarded  them  damages,  but  which  proceedings  were  subse- 
quently annulled  by  the  Supreme  Court  of  the  state,  following  the  de- 
cision of  the  Supreme  Court  of  the  United  States  in  the  case  of  South- 
ern Pacific  Co.  V.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed. 
1086,  L..  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900,  and  other  decisions 
of  that  court,  the  last  of  which  was  decided  by  that  tribunal  January 
7,  1919,  in  the  case  entitled  Union  Fish  Co.  v.  Erickson,  248  U.  S. 
308,  39  Sup.  Ct.  112,  62  L.  Ed. . 

The  present  case  being  in  admiralty,  it  is  obvious  that  no  provision 
of  the  California  statute  above  referred  to  has  any  application  here; 
the  rights,  obligations,  and  liabilities  of  the  respective  parties  being 
measured  by  the  maritime  law.  In  addition  to  the  cases  already  cited, 
see  The  Lottawanna,  21  Wall.  558,  575,  22  L.  Ed.  654;  Butler  v.  Bos- 
ton Steamship  Co.,  130  U.  S.  527,  557,  9  Sup.  Ct.  612,  32  L.  Ed.  1017; 
Workman  v.  Mayor,  etc.,  of  New  York,  179  U.  S.  552,  21  Sup.  Ct.  212, 
45  L.  Ed.  314;  South.  Covington  &  Cincinnati  Street  Ry.  Co.  v.  South 
Covington  et  al.,  235  U.  S.  537,  35  Sup.  Ct.  158,  59  L.  Ed.  350,  L. 
R.  A.  1915F,  792;  The  Steamship  Jefferson,  215  U.  S.  130,  30  Sup. 
Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907;  The  Chusan,  Fed.  Cas.  No. 
2717. 
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[2]  It  is  well  settled  that,  in  the  absence  of  an  act  of  Congress  or 
a  statute  of  a  state  giving  a  right  of  action  therefor,  a  suit  in  admiralty 
cannot  be  maintained  in  the  courts  of  the  United  States  to  recover 
damages  for  the  death,  of  a  human  being  on  the  high  seas,  or  on  wa- 
ters navigable  from  the  sea,  which  is  caused  by  negligence.  The  Har- 
risburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed.  358;  The  Alaska, 
130  U.  S.  201,  9  Sup.  Ct.  461,  32  L.  Ed.  923.  Where,  however,  a 
statute  of  the  state  where  the  injury  occurs  rives  such  right  of  action, 
it  will  be  enforced  by  a  court  of  admiralty,  ir  of  admiralty  cognizance. 
Authorities  supra,  and  Buttner  v.  Adams,  236  Fed.  105,  149  C.  C.  A. 
315;  The  Horsa  (D.  C.)  232  Fed.  997;  1  Corp.  Jur.  1290,  and  cases 
there  cited. 

There  being  no  United  States  statute  upon  the  subject,  the  appellee's 
right  to  recover  in  the  instant  case  must  be  found  in  a  statute  of  Cali- 
fornia.   Section  377  of  its  Code  of  Civil  Procedure  provides: 

"When  the  death  of  a  person  not  being  a  minor  is  caused  by  the  wrongful 
act  or  neglect  of  another,  his  heirs  or  personal  representatives  may  maintain 
an  action  for  damages  against  the  person  causing  the  death,  or  If  such  person 
be  employed  by  another  person  who  is  responsible  for  his  conduct,  then  also 
against  such  other  person.  In  every  action  under  this  and  the  preceding  sec- 
tion, such  damages  may  be  given  as*  under  all  the  circumstances  of  the  case 
may  be  Just." 

The  right  upon  which  the  judgment  of  the  court  below  rests  was 
clearly  given  by  that  statute.  Subsequently  section  1970  of  the  Civil 
Code  of  California  was  enacted,  v^hich  provides,  among  other  things, 
as  follows: 

*'An  employer  is  not  bound  to  indemnify  his  employ^  for  losses  aoflered  by 
the  latter  in  consequence  of  the  ordinary  risks  of  the  business  in  which  he 
is  employed,  nor  in  consequence  of  the  negUgence  of  another  person  employed 
by  the  same  employer  in  the  same  general  business,  unless  the  negligence  caus- 
ing the  injury  was  committed  in  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employ^,  or  unless  the  employer  has  neglected  to  use  ordinary 
care  in  the  selection  of  the  culpable  employ^:  Provided,  nevertheless,  that  the 
employer  shall  be  liable  for  such  injury  when  the  same  results  from  the 
wrongful  act,  neglect  or  default  of  any  agent  or  ofUoer  of  such  employer,  su- 
perior to  the  employ^  injured,  or  of  a  person  employed  by  such  employer  hav- 
ing the  right  to  control  or  direct  the  services  of  sudi  employ^  injured,  and 
also  when  8uch>  injury  results  from  the  wrongful  act,  neglect  or  default  of  a 
co-employ 6  engaged  in  another  department  of  labor  from  that  of  the  em- 
ploy«  injured.    ♦    ♦    ♦ »» 

In  the  case  of  Gonsalves  v.  Petaluma,  etc.,  Ry.  Co.,  173  Cal.  264, 
266,  159  Pac.  724,  the  Supreme  Court  of  that  state,  after  referring 
to  the  question  as  to  the  extent,  if  at  all,  the  above-mentioned  sections 
of  the  California  statutes  conflicted,  said: 

"It  was  for  the  consideration  of  this  important  question  that  a  hearing 
before  this  court  waa  ordered.  Heretofore  this  court  has  not  been  called  upon 
to  determine  the  matter.  Thus  In  Ruiz  v.  Santa  Barbara  Gas  Co.,  164  Cal. 
188,  128  Pac.  330,  we  declared  that  in  that  case  it  was  immaterial  whether 
it  be  considered  that  the  action  was  brought  by  virtue  of  section  377  of  the 
Code  of  Civil  Procedure  or  by  section  1970  of  the  Civil  Code.  Again  in  Pritch- 
ard  ▼.  Whitney  Estate  Co.,  164  Cal.  564,  129  Pac.  969,  the  only  pronounce- 
ment of  the  court  upon  this  subject  is  that  'so  far  as  injuries  arising  out  of 
that  relation  are  made  actionable  where  death  ensues,  where  they  were  not 
actionable  before,  section  1970  is  now  the  only  statute  authorizing  the  action.' 


Digitized  by  VjOOQIC 


820  255  FEDERAL  BBPOBTBB 

This  of  course  Is  a  perfectly  sauAd  declaration,  but  it  Is  glylng  It  an  unwar^ 
ranted  meaning  to  say  that  by  it  this  court  even  intimated  that  the  general 
provisions  of  section  377  of  the  Code  of  Civil  Procedure  were  abrogated  in 
every  case  of  actions  by  the  representatives  of  deceased  employ^  Indeed,  it 
would  call  for  very  direct  and  positive  language  tq  lead  a  court  to  say  that 
the  lawmakers,  in  giving  the  general  right  of  action  provided  for  by  section 
377  of  the  Code  of  Civil  Procedure  to  everybody  else,  'and  therein  declaring 
that  in  every  sucdi  action  such  damages  may  be  given  *as  under  all  the  cir- 
cumstances may  be  just,*  meant  to  deny  that  right  of  action  and  forbid  that 
measure  of  recovery  in  the  case  of  r^resentatives  of  deceased  employes,  and 
to  declare  that  as  to  them  there  could  be  no  recovery  at  all,  unless  the  heirs 
of  such  employes  were  actual  dependents  upon  them.  But  there  is  no  lan- 
guage' in  our  law  which  pron^ts,  much  less  which  forces,  the  view  that  the 
Legislature  thus  designed  to  restrict  this  right  of  action  in  cases  where  the 
death  of  an  employ^  had  been  negligently  caused.  Section  877  of  the  Code  of 
Civil  Procedure  still  remains  in  full  force  and  gives  the  right  of  action  and 
fixes  the  measure  of  recovery  in  all  cases.  Section  1970  of  the  Civil  Code 
is  to  be  construed  with  section  377,  not  as  superseding  it,  and  so  construed  it 
means,  as  declared  in  Pritchard  v.  Whitney  Estate  Co.,  104  OaL  564,  129  Pac 
989,  that  where  section  1970  has  created  rights  of  action  growing  out  of  the 
relationship  of  employer  and  employ^,  which  rights  of  action  did  not  formerly 
exist,  such  rights  of  action  by  the  representative  of  an  employ^  who  has  lost 
his  life,  may  be  prosecuted  for  the  benefit  of  the  class  limited  and  designated 
in  the  section  itself.  So  construed  there  is  no  conflict  between  the  two  sec- 
tions. This  construction,  we  repeat,  is  not  only  reasonable,  but  uniformly 
it  is  the  construction  which  other  courts  have  put  upon  their  laws  in  cases 
where  the  provisions  of  those  laws  are  similar  to  or  identical  with  our  own. 
We  need  not  be  at  pains  to  review  these  authorities  at  length.  It  will  be  suffi- 
cient to  refer  to  [citing  a  number  of  cases]." 

Aprii  8,  1911,  California  passed  another  act  (St.  1911,  p.  796),  pro- 
viding, among  other  things,  as  follows : 

"In  any  action  to  recover  damages  for  a  personal  injury  sustained  within 
this  state  by  an  employ^  while  engaged  in  the  line  of  his  duty  or  the  course 
of  his  employment  as  such,  or  for  death  resulting  from  personal  Injury  so 
sustained,  in  which  recovery  \a  sought  upon  the  ground  of  want  of  ordinary 
or  reasonable  care  of  the  employer,  or  of  any  officer,  agent  or  servant  of  the 
employer,  the  fact  that  such  employ^  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  therein  where  his  contributory  negligence 
was  slight  and  that  of  the  employer  was  gross,  in  comparison,  but  the  damages 
may  be  diminished  by  the  jury  ih  proportion  to  the  amount  of  negligence  at- 
tributable to  such  employ^,  and  it  shall  be  conclusively'  presumed  that  sudi 
employe  was  not  guilty  of  contributory  negligence  in  any  case  where  the  vio- 
lation of  any  statute  enacted  for  the  safety  of  employ^  contributed  to  such 
employe's  injury ;  and  it  shall  not  be  a  defense : 

"(1)  That  the  employ^  either  expressly  or  impliedly  assumed  the  risk  of 
the  hazard  complained  of. 

"(2)  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the  want 
of  ordinary  or  reasonable  care  of  a  fellow  servant." 

[3]  The  right  of  action  for  the  death  of  the  deceased  being  given 
by  a  statute  of  the  state,  a  court  of  admiralty  will  enforce  it  (authori- 
ties supra),  but  enforce  it  in  accordance  with  the  recognized  principles 
of  maritime  law,  unaffected  by  the  provisions  of  any  state  or  local 
law.  Otherwise  one  admiralty  court  might  readily  be  required  to  rule 
one  way  upon  a  certkin  state  of  facts,  and  another  to  rule  another 
way  upon  a  precisely  similar  state  of  facts,  depending  upon  conflicting 
state  or  local  laws,  thus  working  the  practical  destruction  of  a  uni- 
form maritime  law.  For  this  reason  the  California  statute  of  limita- 
tions of  one  year,  relied  upon  by  the  appellant  in  bar  of  the  action,  has 
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no  more  application  to  the  case,  than  had  the  California  statute  of 
frauds  involved  in  the  case  of  Union  Pish  Co.  v.  Erickson,  supra,  just 
decided  by  the  Stipreme  Court. 

[4]  The  court  below  found  that  the  death  of  Sousa  was  caused 
by  the  negligence  of  the  hatch  tender  in  withdrawing  the  bucket  from 
the  hopper  before  it  was  fully  dumped,  and  to  his  negligence  in  not 
giving  warning  to  those  in  the  hold  where  Sousa  was  working  as  a 
stevedore  and  killed,  and,  further,  that  the  deceased  was  not  guilty  of 
any  contributory  negligence.  Upon  the  record  we  see  no  sufficient 
reason  to  disturb  those  findings  of  fact. 

We  also  agree  with  that  court  that  the  risk  of  his  employment  did 
not  include  the  spilling  of  such  a  quantity  of  coal  through  the  hatch 
as  inflicted  the  fatal  injury,  even  tfiough  it  be  conceded  that  the  de- 
ceased assumed  the  ordinary  risk  of  his  emplo)mient  due  to  the  falling 
of  an  occasional  lump  of  coal. 

We  are  of  the  opinion  that  upon  the  merits  the  case  was  rightly  de- 
cided, and  that  we  would  not  be  justified  in  increasing  the  amount  of 
the  award,  as  the  app^lee  contends  we  should,  made  by  the  trial  court, 
which  was  $10,000,  less  $494  already  paid. 

The  judgment  is  affirmed. 


OZABK  SMELTING  &  MINING  OO.  V.  SILVA. 
SAMEJ  V.  LOPEZ. 
(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  28,  1919.) 
Nos.  6123.  5124. 

1.  Master  and  Servant  ^=s>278(20) — ^Injxtbies  to  Servant — ^Warning. 

In  an  action  for  the  death  of  two  miners  who  were  swallowed  in  an  ore 
chute  which  was  clogged  when  they  began  to  shovel  ore  therein,  evidence 
held  to  warrant  a  finding  that  the  warning  given  was  insufficient;  such 
miners  being  inexperienced. 

2.  Master  and  Servant  ^=s>219(l) — Injuries  to  Servant— Assumption  op 

Risk. 

An  employ^  by  entering  and  continuing  in  the  emplo3rment  without  com- 
plaint assumes  ordiuary  risks  and  extraordinary  risks  of  which  he 
knows  and  which  he  appreciates,  as  well  as  patent  risks  and  dangers  of 
defects  in  the  place  of  work;  but  he  does  not  assume  risks  or  dangers 
that  are  latent  and  unknown  to  him. 

a.  BiASTER  AND   SERVANT  €s»153(3) — INJURIBB  TO   SERVANT— LATENT   DEFECTS. 

The  danger  that  an  ore  chute  in  a  mine  might  be  clogged  and  might  well 
open  v^ith  a  rush  so  as  to  swallow  miners  who  were  shoveling  ore  there- 
in is  a  latent  danger  as  to  inexperienced  miners,  and  they  should  be  given 
warning. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Mexico ;  Colin  Neblett,  Judge. 

Action  hy  Barney  P.  Silva,  as  administrator,  etc.,  against  the  Ozark 
Smelting  &  Mining  Company,  together  with  an  action  by  Juanita  Luna 
de  Lopez,  administratrix,  etc.,  against  the  same  defendant,  which  were 
tried  together.  There  were  judgments  for  plaintiff  in  both  cases,  and 
defendant  brings  error.    Affirmed. 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Reid,  Hervey  &  Tden,  of  Roswell,.N.  M.,  and  William  E.  Hutton,  of 
Denver,  Colo.,  for  plaintiff  in  error. 

O.  A.  Larrazolo,  of  Las  Vegas,  N.  M.,  and  J.  A.  Gillett,  of  El  Paso, 
Tex.,  for  defendants  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge 

SANBORN,  Circuit  Judge.  About  5  o'clock  in  the  afternoon  of 
March  16,  1916,  Carlos  Luas,  Jr.,  a  young  man  20  years  of  age,  and 
Manuel  Antonio  Lopez,  a  youth  17  years  of  age,  employes  of  the 
Ozark  Smelting  &  Mining  Company,  a  corporation,  were  directed  by 
Its  night  foreman  to  go  to  chute  8Q2a  and  shovel  ore  into  it  Chute  8Q2a 
was  from  30  to  50  feet  in  length.  It  extended  in  a  line  substantially 
straight  at  an  angle  of  about  45  degrees  from  the  eighth  level  of  the 
Ozark  Company's  mine,  where  that  company  was  mining  ore,  to  a  level 
below  where  the  ore  was  loaded  into  cars  to  be  carried  away.  There 
was  a  door  or  gate  at  the  lower  end  of  the  chute  which  could  be  so 
opened  and  closed  as  to  permit  a  carload  of  ore  at  a  time  to  run  from 
it  into  a  car.  The  chute  was  used  to  lead  the  ore  from  the  eighth 
level  to  the  place  of  loading  it  upon  the  cars.  If  the  chute  was  full  of 
ore  or  nearly  so,  and  an  employe  was  at  work  upon  this  ore  or  near 
the  upper  end  of  the  chute  and  the  door  or  gate  was  opened  to  load  a 
car,  the  ore  in  the  upper  end  of  the  chute  would  settle  down  slowly 
into  the  chute,  but  not  in  such  a  way  as  to  endanger  the  workmen. 
There  were  30  or  40  chutes  of  this  character  in  this  mine ;  some  of 
them  were  straight,  and  some  were  crooked.  Sometimes  the  ore  in  one 
or  more  of  these  chutes  would  form  a  jam  part  way  down  the  chute, 
leaving  the  lower  part  of  the  chute  empty,  and  the  company  had  an 
employe  whose  duty  it  was  to  break  such  jams  and  let  the  ore  down 
to  the  gate  or  door. 

At  the  time  the  order  to  shovel  ore  into  chute  802a  was  given  to  the 
young  men,  the  upper  end  of  the  chute  was  full  of  ore,  and  it  was 
piled  up  from  li^  to  21^4  feet  above  its  upper  portal.  The  testimony 
was  conflicting  whether  the  natural  inference  from  the  fact  that  the 
upper  end  of  the  chute  was  full  of  ore  was  that  it  was  full  from  the 
door  or  gate  at  its  lower  end,  or  that  the  ore  was  congested  at  some 
point  above  the  door  or  gate,  leaving  the  lower  portion  of  the  chute 
empty.  The  upper  mouth  or  portal  of  the  chute  was  in  a  stope  on 
the  eighth  level  where  the  company  was  taking  out  ore,  and  on  one 
or  two  sides  of  this  mouth  the  face  of  the  ore  in  place  was  so  near  to 
it  that  when  the  blasting  was  done  some  of  the  ore  would  roll  down 
into  or  upon  the  portal  of  the  chute.  Sometimes  when  the  ore  became 
congested  in  a  chute  it  would  suddenly  give  way  and  the  ore  would 
run  down  the  chute  so  fast  as  to  swallow  up  and  kill  a  man  working* 
upon  the  ore  in  or  on  the  upper  end  of  the  chute,  or  near  enough  to 
be  drawn  into  it,  as  the  ore  ran  down  from  the  sides  of  the  stope  above 
it.  This  was  what  happened  to  Luas  and  Lopez  within  an  hour  or 
two  after  they  went  to  shovel  coal  into  the  chute.  No  living  witness 
of  the  accident  remained,  but  the  dead  bodies  of  these  young  men 
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were  taken  out  of  the  lower  end  of  the  chute  during  the  night.  The 
administrator  of  the  estate  of  Luas  and  the  administratrix  of  the  estate 
of  Lopez  sued  the  Ozark  Company  for  its  alleged  failure  to  exercise 
reasonable  care  to  furnish  a  safe  place  for  the  deceased  to  work.  The 
two  suits  were  tried  together.  At  the  close  of  the  trial  the  court  de- 
nied the  motion  of  the  Ozark  Company,  in  each  case,  to  instruct  the 
jury  to  return  a  verdict  in  its  favor.  It  excepted  to  that  ruling.  The 
court  held  that  there  was  no  substantial  evidence  of  any  actionable  neg- 
ligence of  the  defendant,  unless  in  that  it  failed  sufficiently  to  warn  the 
young  nitn  of  the  danger  of  working  on  or  too  near  the  ore  in  or  over 
the  upper  end  of  the  chute  on  account  of  the  possibility  of  a  conges- 
tion of  the  ore  in  the  chute  and  the  danger  of  its  carrying  them  down 
into  it.  Thereupon  the  court  charged  the  jury,  and  at  the  request  of 
the  Ozark  Company  submitted  to  them  two  questions :  First,  whether 
or  not  the  deceased  were  warned  that  it  was  dangerous  at  all  times  to 
work  or  be  upon. the  ore  body  immediately  above  the  mouth  of  the 
ore  chute  when  the  ore  in  the  chute  was  in  a  congested  condition ;  and, 
second,  whether  or  not  the  danger  of  working  or  being  upon  the  ore 
body  immediately  above  the  ore  chute  and  the  mouth  thereof,  when 
the  chute  was  in  a  congested  condition^  would  have  been  observed  and 
apparent,  to  men  of  the  age,  intelligence,  and  experience  of  the  de- 
ceased exercising  ordinary  care.  The  jury  answered  both  questions  in 
the  negative,  and  returned  a  verdict  against  the  company. 

[1]  In  this  state  of  this  case,  but  a  single  question  is  presented  to 
this  court,  an(}  that  is:  Was  the  evidence  of  a  sufficient  warning  to 
the  deceased  of  the  danger  of  working  or  being  on  or  too  near  the 
ore  over  the  mouth  of  the  chute  on  acgount  of  the  possible  congested 
condition  thereof  therein,  so  conclusive  that  the  court  erred  in  its  re- 
fusal to  withdraw  that  question  from  the  jury  and  to  instruct  them  to 
return  a  verdict  for  the  defendant?  All  the  evidence  regarding  that 
subject  is  in  the  testimony  of  a  single  witness,  the  night  foreman  of 
the  Ozark  Company,  who  hired  the  deceased,  gave  them  the  warn- 
ing they  received,  and  sent  them  to  shovel  ore  into  the  chute.  At  the 
time  they  were  so  sent  Luas  had  been  at  work  in  the  mine  about  twelve 
days.  He  had  worked  at  the  place  where  he  was  injured  four  or  five 
times.  Lopez  had  worked  in  the  mine  three  or  four  days,  but  had  never 
shoveled  ore  into  or  onto  chute  802a.  At  the  time  the  foreman  sent 
these  men  to  their  work  at  the  head  of  this  chute,  he  had  not  seen  it  dur- 
ing that  day,  and  he  gave  them  no  warning  at  that  time  of  the  danger 
from  its  congestion.  There  is  no  evidence  that  either  he  or  the  de- 
ceased knew  or  suspected  that  it  was  congested,  nor  is  there  any  evi- 
dence tending  to  show  that  the  deceased  knew  or  were  ever  told  how 
they  could  find  out  whether  a  chute  the  upper  mouth  of  which  was 
covered  with  ore  was  full  from  the  gate  or  door  to  the  top,  or  was 
empty  in  some  parts  of  it  and  the  ore  was  congested  above  that  part. 

After  the  foreman  had  testified  that,  at  the  time  he  sent  the  deceased 
to  their  woric  on  the  day  of  their  death,  he  simply  told  them  to  go  to 
the  chute  and  shovel  ore  into  it,  he  answered  in  the  affirmative  this 
question  of  one  of  the  counsel  for  the  company:, 
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"Did  you  at  that  time,  or  at  any  piBviofoa  time,  call  ttieir  attention  to  flie 
fact  that  it  was  dangerous  to  step  up  on  an  ore  pile  that  was  over  a  dEinte  that 
was  congested?" 

In  answer  to  like  questions  he  testified  that  at  the  time  he  employed 
Luas  he  told  him  to  be  careful  of  the  chutes  because  chutes  would 
swallow  men,  that  he  explained  to  him  that  chutes  sometimes  or  quite 
frequently  congested  or  choked  up,  and  that  that  was  the  time  they 
were  dangerous,  and  that  he  gave  Lopez  the  same  warning  when  he 
was  employed,  but,  when  asked. by  counsel  for  the  plaintiffs  below  to 
tell  what  warning  he  gave  Lopez  when  the  latter  went  to  work  for 
him,  his  answer  was : 

"I  told  him  to  be  careful  in  different  places,  different  rocks  that  might 
come  down,  and  to  be  always  careful  in  the  chutes,  that  chutes  swallowed  men 
because  other  times  men  have  been  swallowed  in  that  mine  the  same  as  the 
two;  that  is  alL" 

0 

If  that  was  all,  it  was  clearly  an  insufficient  warning,  and  he  had 
already  testified  that  he  gave  the  same  warning  to  Lopez  that  he  did  to 
Luas,  and,  if  that  was  true,  the  warning  to  Luas  was  insufficient 
Whether  his  testimony  in  answer  to  the  questions  of  coimsel  for  the 
company  or  his  testimony  in  answer  to  the  request  of  counsel  for  the 
plaintiffs,  to  tell  just  what  he  told  Lopez,  was  true,  was  clearly  a  ques- 
tion for  the  jury.  Here  is  an  extract  from  the  testimony  of  this  wit- 
ness: 

"Q.  Mr.  Beed  asked  you  that  if  yon  saw  ore  piled  up  over  the  mouth  of  the 
chute  that  you  would  naturally  suppose  that  the  chute  was  congested  and 
that  the  ore  was  not  running  down  well.  A.  Yes,  I  said  so ;  and  I  can  say  so 
under  your  question. 

"Q.  I  suppose  you  mean  by  that  that  if  you  saw  the  ore  piled  up  over  the 
opening  of  the  chute,  you  mean  by  that  that  you  would  naturally  suppose 
that  the  door  of  the  lower  mouth  of  the  chute  was  closed  and  that  the  whole 
chute  was  filled  up  with  ore;  that  is  right,  isn*t  it?  A.  The  door  was  dosed, 
yes. 

'*Q.  A^d  the  supposition  would  be  that  the  whole  chute  was  packed  full  of 
ore?    A.  Yes."      . 

[2]  An  employe  by  entering  and  continuing  in  the  emplo)rment  of 
his  employer  witiiout  complaint  assumes  the  ordinary  risks  and  dan- 
gers, of  the  employment,  the  extraordinary  risks  and  dangers  thereof 
which  he  knows  and  appreciates,  and  the  risks  and  dangers  of  defects 
in  the  place,  structure  or  work,  which  are  so  patent  as  to  be  readily 
observable  by  the  use  of  his  senses,  having  in  view  his  age,  intelligence, 
and  experience.  Chgo.,  B.  &  Q.  Ry.  v.  Shalstrom,  195  Fed.  725,  728, 
729,  115  C.  C.  A.  515.  But  he  does  not  assume  risks  and  dangers  that 
are  latent,  that,  though  known  to  the  employer,  are  unknown  and  un- 
appreciated by  him  and  are  not  readily  observable  by  one  of  his  age, 
intelligence,  and  experience,  and  of  such  dangers  and  risks  it  is  the 
duty  of  the  mastei-  so  to  notify  him  that  one  of  his  age,  experience,  and 
intelligence  would  know  and  appreciate  them  and  would  know  how  to 
avoid  the  dangers.  Bohn  Mfg.  Co.  v.  Erickson,  55  Fed.  943,  946,  5  C. 
C.  A.  341. 

[3]  The  risk  and  the  danger  in  this  case  were  latent,  not  readily  ob- 
servable, not  likely  to  be  known  or  appreciated  by  young  men  of  the 
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age,  intelligence,  and  experience  of  the  deceased.  There  is  no  evi- 
dence that  either  of  them  had  ever  experienced  or  observed  the  effect 
of  the  unexpected  break  of  a  congestion  in  an  ore  chute.  The  fact 
that  the  upper  mouth  of  the  chute  was  covered  and  the  ore  piled  upon 
it  was  no  clear  indication  that  the  ore  was  congested  in  the  chute  and 
the  chute  empty  beneath  the  congestion.  The  foreman  himself  does 
not  seem  to  have  known  whether  the  fact  that  the  upper  portal  of  the 
chute  was  covered  with  piled  ore  was  an  evidence  of  a  congested  chute 
or  of  one  that  was  full  all  the  way  from  top  to  the  door  or  gate  at 
the  lower  mouth  thereof,  for  he  testified  that  it  indicated  each.  More- 
over, there  is  no  evidence  that  the  deceased  knew  or  were  ever  told 
how  to  find  out  and  know  when  a  chute  was  congested  so  that  they 
could  avoid  the  danger  of  the  congestion. 

In  view  of  the  situation  of  the  deceased,  of  the  extent  of  their  knowl- 
edge, intelligence,  and  experience,  and  of  their  relation  to  the  Ozark 
Company  portrayed  by  the  evidence,  and  of  the  uncertainty  in  which  the 
testimony  of  the  foreman  leaves  the  nature  and  extent  of  the  warning 
he  gave  them,  the  fact  that  they  were  fairly  warned  of  the  risk  or 
danger  of  being  or.  working  over  the  upper  portal  of  the  chute,  and  of 
the  way  to  avoid  this  danger,  was  not  so  clearly  proved  that  there  was 
error  in  leaving  the  question  of  the  sufficiency  of  that  warning  to  the 
jury,  and  the  judgment  below  is  affirmed. 


SOOGGINS  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  27,  1919.) 

No.  4871. 

1.  iNToxicATXNa  LiQUOBS  «=»146(1) — ^"Sale" — ^What  is. 

A  "sale"  is  a  contract  for  the  transfer  of  property  from  one  person  to 
another  for  a  valuable  consideration,  and  to  constitute  a  sale  of  whisky 
there  must  be  the  assent  of  two  parties  (quoting  Words  and  Phrases, 
Sale). 

[Ed.  Nota — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Sale.] 

2.  Intoxicatinq  Liquobs  ^s»224 — ^Presuhptions. 

Where  an  alleged  sale  of  intoxicants  was  in  violation  of  law,  there  is 
a  presumption  that  defendant  did  not  make  the  sale,  and  the  govern- 
ment must  prove  the  sale  beyond  a  reasonable  doubt. 

3.  Cbihinal  Law  €s»562— TaiAii — Conviction. 

Evidence  that  is  as  consistent  with  innocence  as  with  guilt  \a  insuffi- 
cient to  sustain  a  conviction. 

4.  Internal  Revenxte  «=5>47 — Sale — ^Evidenoe. 

In  a  prosecution,  under  Comp.  St.  §§  6971,  59^73,  for  selling  whisky  in 
less  quantities  than  five  wine  gallons  without  paying  a  tax  as  a  retail 
liquor  dealer,  evidence  field  insufficient  to  show  the  sale  and  sustain  a 
conviction. 

Smith,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas;  Jacob  Trieber,  Judge. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  DlgeeU  ft  Indexes 
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Arthur  Scoggins  was  convicted  under  Comp.  St.  §§  5971,  5973,  of 
selling  whisky  in  less  quantities  than  five  wine  gallons  without  pay- 
ing the  tax  as  a  retail  liquor  dealer,  and  he  brings  error.  Reversed 
and  remanded,  with  directions  to  grant  new  trial. 

Gardner  K.  Oliphint,  of  Little  Rock,  Ark.  (James  E.  Hogue,  Douglas 
Heard  and  Edward  B.  Downie,  all  of  Little  Rock,  Ark.,  on  the  brief), 
for  plaintiff  in  error. 

W.  H.  Rector,  Asst.  U.  S.  Atty.,  of  Little  Rock,  Ark.  (W.  H.  Mar- 
tin, U.  S.  Atty.,  of  Hot  Springs,  Ark.,  on  the  brief),  for  the  United 
States. 

Before  SANBORN,  HOOK,  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  defendant  below  was  indicted 
and  convicted  of  selling  whisky  in  less  quantities  than  five  wine  gal- 
lons at  the  safhe  time  without  paying  a  tax  as  a  retail  liquor  dealer. 
Sections  5971  and  5973,  6  U.  S.  Compiled  Statutes  1916  Annotated. 
He  complains  that  the  court  refused  to  instruct  the  jury  to  return  a 
verdict  in  his  favor  at  the  close  of  the  evidence.  The  United  States 
introduced  testimony  to  the  effect  that  the  defendant  received  whisky 
in  packages  regularly  up  to  November,  1915;  that  in  that  month  he 
received  two  packages,  one  marked  24  pints,  consigned  to  Jack  Mc- 
Gee,  and  the  other  consigned  to  J.  Burke;  that  these  packages  were 
delivered  in  an  old  outhouse  where  a  German  used  to  crate  eggs :  and 
that  prior  to  the  delivery  of  these  packages  the  defendant  had  received 
other  packages  of  like  character,  consigned  to  himself.  The  United 
States  called  as  a  witness  one  McDaniel,  who  testified  that  he  pur- 
chased one  bottle  of  whisky  of  the  defendant  in  November,  1915,  on 
a  Saturday  night;  that  he  did  not  give  him  the  money,  but  told  him 
he  would  see  him  Tuesday ;  that  on  Tuesday  he  offered  him  his  mon- 
ey, but  the  defendant  said  he  was  not  selling  whisky  and  refused  to 
take  it;  and  that  meanwhile  the  defendant  had  been  arrested.  Being 
asked  how  he  got  the  whisky,  this  colloquy  followed : 

"A.  I  saw  him  on  a  side  street,  and  took  it  out  of  his  pocket,  and  told  him 
I  would  see  him  Tuesday. 

"Q.  How  come  you  to  do  that?  A.  Well,  I  saw  the  whisky,  and  took  it 
out  of  his  pocket. 

"Q.  What  did  you  say  ahout  paying  him?  A.  I  told  hipi  I  would  see  him 
Tuesday.    •    •    •" 

On  cross-examination  he  testified,  among  other  things,  in  this  wa)': 

"Q.  Now,  did  you  not  put  your  arms  around  him  and  pull  it  out  of  his 
pocket?    A-  Yes;    I  did. 

"Q.  You  did  not  say  anything:  to  him  about  paying  for  it?  A.  I  did.  I 
told  him  I  would  see  him  Tuesday." 

There  was  no  other  testimony  tending  to  show  any  sale  of  any 
whisky  by  the  defendant,  if,  indeed,  this  so  tends.  The  defendant 
testified  that  he  never  sold  any  whisky  to  McDaniel  or  to  any  other 
person ;  that  one  Saturday  night  he  and  McDaniel  had  been  drinking 
earlier  in  the  evening,  and  he  met  him  again ;  that  he  had  a  little  whis- 
ky in  a  bottle  in  his  pocket ;  that  McDaniel  grabbed  hold  of  him,  took 
it  out  of  his  pocket,  and  commenced  to  drink  it  right  on  the  sidewalk; 
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that  he  persuaded  him  to  go  into  the  alley,  where  they  both  took  a 
drink ;  that  he  asked  McDaniel  to  give  the  bottle  back  to  him,  but  that 
he  put  it  in  his  pocket ;  and  that  nothing  was  ever  said  between  them 
about  paying  for  it.  The  defendant  and  Mr.  Burke  testified  that  the 
package  of  whisky  consigned  to  Burke  was  Burke's,  and  was  not  the 
defendant's;  that  Burke  bought  it,  and  paid  $12  for  it;  that  the  de- 
fendant did  not  contribute  to  the  purchase  of  it,  and  had  no  interest 
in  it ;  that  Burke  gave  him  an  order  for  it,  and  told  him  to  take  it  out 
and  take  care  of  it  for  him.  The  defendant  testified  that  he  never  re- 
ceived the  package  of  whisky  consigned  to  McGee,  and  that  he  never 
had  any  interest  in  it.  Mr.  Ernest  Cook  testified  that  McGee  was  his 
brother-in-law;  that  he  and  McGee  occasionally  bought  whisky  to- 
gether, and  had  it  consigned,  sometimes  to  one  of  them,  and  some- 
times to  the  other ;  that  the  package  addressed  to  McGee  was  Cook's ; 
that  he  told  the  express  driver  to  deliver  it  to  the  defendant,  but  that 
it  was  in  fact  delivered  to  him  (Cook).  Mr.  Burke  and  Mr.  Cook 
both  testified  that  McDaniel  told  them  that  he  never  bought  any  whisky 
of  the  defendant.  There  was  no  other  substantial  evidence  in  this 
case,  and  upon  the  testimony  which  has  been  recited  the  jury  and  the 
court  below  have  founded  a  judgment  against  the  defendant,  and  a 
sentence  against  him  of  a  fine  of  $100  and  imprisonment  for  a  year 
and  a  day. 

[1-4]  But  it  is  indispensable  to  the  maintenance  of  this  verdict  and 
judgment  that  there  should  have  been  substantial  evidence  of  a  sale 
or  of  an  offer  to  sell  some  of  the  whisky  by  the  defendant. 

"A  sale  Is  a  contract  for  the  transfer  of  property  from  one  person  to  an- 
other for  a  valuable  consideration."  7  Words  and  Phrases,  "Sale/'  pp.  6291, 
6292. 

"To  constitute  such  a  sale,  there  must  be  the  assent  of  the  two  parties; 
there  must  be  a  vendor  and  a  vendee.  But  no  words  need  be  proved  to  have 
been  spc^en.  A  sale  may  be  inferred  from  the  acts  of  the  parties,  and  no 
disguise  which  the  parties  may  attempt  to  throw  over  the  transaction,  with  a 
view  of  evading  the  penalty  of  the  law,  can  avail  them,  if  in  truth  such  sale  is 
found  to  have  taken  place."  Gommonwealth  v.  Thayer,  49  Mass.  (8  Mete.) 
526,526. 

But  one  party  cannot  make  a  contract  of  sale.  No  such  contract 
can  be  made  without  assent  of  the  minds  of  two  parties  at  the  same 
time  to  the  sale  and  to  the  terms  of  the  sale,  to  the  subject-matter  and 
the  consideration  of  the  sale;  and  as  the  alleged  contract  here  was  il- 
legal, and  its  making  criminal,  the  legal  presumption  was  that  the  de- 
fendant did  not  make  it,  and  this  presumption  prevailed  until  he  was 
proved  to  have  done  so  beyond  a  reasonable  doubt.  The  burden  was 
upon  the  government  to  make  this  proof,  and  evidence  that  is  as 
consistent  with  innocence  as  with  guilt  is  insufficient  to  sustain  a 
conviction.  Our  search  for  substantial  evidence  in  this  record  that 
the  defendant  ever  consented  to  sell  any  whisky  to  McDaniel  has  been 
in  vain.  The  latter's  testimony  goes  no  further  than  this:  That  he 
saw  the  defendant  on  a  side  street  on  a  Saturday  night;  that  he  put 
his  arms  around  him  and  took  a  bottle  of  whisky  out  of  the  defendant's 
pocket;  that  he  told  him  he  would  see  him  Tuesday;  that  he  offered 
to  pay  him  something  on  that  day,  and  the  defendant  refused  to  take 
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the  money.  The  statement  in  his  testimony  that  he  bought  the  whisky 
and  that  he  said  something  about  paying  for  it,  to  wit,  that  he  would 
see  the  defendant  Tuesday,  are  nothing  but  his  inferences  from  what 
he  testified  was  said  and  done  on  that  Saturday  night,  and  they  arc 
immaterial.  There  is  no  evidence  here  that  the  defendant  ever  con- 
sented to  the  taking  of  the  whisky  by  McDaniel;  there  is  no  evidence 
that  he  consented  to  receive  any  promise  to  pay  any  price  or  any  con- 
sideration for  the  whisky;  there  is  no  evidence  of  the  agreement  of 
the  minds  of  McDaniel  and  the  defendant  to  the  amount  of  the  pre- 
tended price  for  it,  or  to  any  contract  of  any  kind  about  it.  Not  only 
this,  but  the  evidence  is  not  only  as  consistent  with  the  innocence  of 
the  defendant  as  with  his  guilt,  as  consistent  with  the  conclusion  that 
he  did  not  consent  to  make  a  contract  to  sell  the  whisky  as  that  he 
did,  but  it  is  more  so.  It  is  more  consistent  with  the  view  that  on 
that  Saturday  night  McDaniel  and  the  defendant  were  drinking  to- 
gether in  a  jovial  mood ;  that  such  a  thought  as  the  selling  of  whisky 
to  his  companion  never  entered  the  mind  of  the  defendant. 

As  there  is  no  substantial  evidence  of  the  alleged  sale,  the  judgment 
below  must  be  reversed,  and  the  case  must  be. remanded  to  the  court 
below,  with  directions  to  grant  a  new  trial ;  and  it  is  so  ordered. 

SMITH,  Circuit  Judge  (dissenting).  I  find  myself  unable  to  con- 
cur in  the  foregoing  opinion. 

The  defendant  was  indicted  for  selling  liquor  at  retail  without  hav- 
ing first  paid  the  special  tax  therefor  as  required  by  the  United  States 
statutes.    The  opinion  says  that : 

"As  the  alleged  contract  bere  was  Ulegral,  and  Its  making  criminal,  tbe 
legal  presumption  was  that  the  defendant  did  not  make  It,  and  this  presamp* 
tlon  prevailed  until  he  was  proved  to  have  done  so  beyond  a  reasonable  doubt" 

As  I  understand  it,  this  case  in  no  wise  involved  the  legality  of  the 
sale,  except  coupled  with  the  failure  to  pay  the  special  tax  as  a  retail 
liquor  dealer,  as  required  by  the  United  States  statutes.  Tbat  the  de- 
fendant at  one  time  owned  the  liquor  in  question  there  can  be  no 
doubt.  The  witness  McDaniel  got  the  liquor  from  the  possession  of 
the  defendant  and  consumed  it.  He  either  bought  it  or  stole  it.  He 
testified  that  he  purchased  the  bottle  one  Saturday  night,  and  told 
the  defendant  he  would  see  him  Tuesday.  Before  Tuesday  the  de- 
fendant had  been  arrested.  On  Tuesday  he  was  offered  the  money 
for  the  whisl^,  and  then  defendant  said  he  was  not  selling  whisky. 
The  opinion  says: 

"To  constitute  such  a  sale,  there  moat  be  the  assent  of  the  two  parties; 
there  must  be  a  vendor  and  a  vendee.  But  no  words  need  be  proved  to  have 
been  spoken.  A  sale  may  be  inferred  from  the  acts  of  the  parties,  and  no  dis- 
guise which  the  parties  may  atl^npt  to  throw  over  the  transaction,  with  a 
view  of  evading  the  penalty  of  the  law,  can  avail  them,  if  in  truth  such  sale 
is  found  to  have  taken  place." 

If  this  were  a  case  against  McDaniel,  and  he  had  been  convicted  of 
larceny  of  this  liquor,  I  should  unhesitatingly  say  that  the  conviction 
should  be  reversed;  that,  so  far  from  there  being  any  evidence  of 
larceny,  the  evidence  quite  conclusively  showed  the  acquiescence  of 
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Scoggins  in  the  acquirement  of  the  liquor  by  McDanielf  and,  if  that 
is  the  way  I  should  feel  about  a  conviction  of  larceny  of  McDaniel,  I 
see  no  reason  why  I  should  not  feel  that  a  convictign  of  the  defend- 
ant should  be  affirmed. 

If  the  defendant  acquiesced  in  the  acquirement  of  this  liquor  by 
McDaniel,  he  was  guilty  of  the  offense  charged,  and  this  judgment 
should  be  affirmed.  If  he  did  not  so  acquiesce,  McDaniel  stole  the 
liquor;  and  I  think  neither  one  of  my  associates  would  claim  there 
was  sufficient  evidence  of  that  fact.  The  whole  question  of  how 
McDaniel  acquired  the  liquor  was  submitted  to  the  jury,  and  no  ex- 
ception was  taken  to  any  of  the  instructions,  and  the  jury  found  that 
Scoggins  sold  the  bottle  of  liquor  to  McDaniel. 

Manifestly,  from  my  viewpoint,  this  case  ought  to  be  affirmed'  upon 
the  authorities  and  the  reasoning  of  the  opinion. 


HEARD  ▼.  UNITED  STATED 

DUNN  v.  SAME. 

(Olrcnit  Court  of  Ai^)eals,  Eighth  Circuit    January  23,  1919.) 

Nos.  4890,  4908w 

1«  Witnesses  €=»389 — Oioss-Examination  as  to  Inconsistent  Statement — 
Effect  of  Aj>mission. 

In  a  prosecution  for  stealing  interstate  shipments  of  money  from  an  ex- 
press car,  where  the  express  messenger  testified  against  defendants,  his 
admission  that  liis  first  statement  as  to  the  robbery  was  false  will  not  pre- 
clude cross-examination  in  detail  as  to  his  original  statement. 

2.  Witnesses  ^=>2Q6 — Caoss-ExAsaNATiON.  , 

It  is  no  answer  to  a  refusal  to  permit  a  full  cross-examination  that  the 
party  against  whom  the  witness  is  called  might  have  made  him  his 
own  witness,  and  might  then  have  proved  by  him,  or  by  some  other  wit- 
ness, or  by  some  writing,  the  facts  which  the  cross-examiner  was  entitled 
to  draw  from  the  testimohy  of  his  adversary's  witness,  for  no  one  is 
bound  to  make  his  adversary's  witness  his  own  to  prove  facts  which  he 
Is  entitled  to  establish  by  cross-examination,  as  testimony  given  by  a  wit- 
ness on  cross-examination  is  evidence  of  the  party  in  whose  behalf  he  is 
called. 

8.  Witnesses  €=^266 — Cboss-Bxahination. 

A  full  cross-examination  of  a  witness  npon  subjects  of  his  examination 
in  chief  is  the  absolute  right,  not  the  mere  privilege,  of  the  party  against 
whom  he  is  called,  and  a  denial  of  such  right  is  prejudicial  and  fatal 
error. 

4.  Witnesses  ^=s>269<1) — ^Examination — Cboss-Examination. 

It  is  the  rule  in  the  national  courts  that  the  party  in  whose  behalf  a 
witness  is  called  has  the  right  to  restrict  the  cross-examination  to  the 
subjects  of  direct  examination,  and  a  violation  of  this  right  is  reversible 
error ;  so,  if  the  cross-examiner  would  inquire  of  the  witness  concerning 
matters  not  opened  on  direct  examination,  he  must  caU  him  in  his  own 
behalf. 

6.  Witnesses  ^=»269(4) — Cboss- Examination. 

In  a  prosecution  for  stealing  from  an  express  or  mail  car  interstate 
shipments  of  money,  where  the  wife  of  the  express  messenger  testified  for 
the  prosecution  that,  after  her  husband  made  a  statement  to  detectives, 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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he  came  liome  and  told  her  that  the  robbery  was  a  take,  and  that  she 
got  one  of  the  other  defendants  to  tell  her  about  it,  crosa-examinatlon 
as  to  whether  her  husband  'told  her  that  he  had  been  promised  Immunity 
was  proper. 
a  Cbiminal  Law  ^=:>424(3)~~Evidbnce-— Acts  or  Gooonspibator. 

In  prosecution  against  two  defendants,  where  they  were  charged  with 
stealing,  etc.,  and  conspiring  to  steal,  from  a  mail  or  express  car,  inter- 
state shipments  of  money,  the  admission  of  testimony  by  the  express  mes- 
senger, whom  it  was  claimed  was  a  party  to  the  conspiracy,  that  after  the 
robbery  was  effected  one  of  the  defendants  paid  him  a  sum  of  money  as 
his  part,  is  inadmissible  against  the  other  defendant,  who  was  not  present 
at  the  tima 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas;   Jacob  Trieber,  Judge. 

Homer  Heard  was  convicted  of  stealing  and  carrying  away  from 
a  mail  and  express  car  three  interstate  shipments  of  money,  in  viola- 
tion of.  Act  Feb.  13,  1913,  c.  50,  37  Stat.  670  (Comp.  St.  §§  8603,  8604), 
and  William  W.  Dlinn  was  convicted  of  aiding,  abetting,  and  procur- 
ing the  commission  of  the  crime,  etc.,  and  both  were  convicted  of 
conspiring  to  commit  the  offense  above  described,  and  they  bring  er- 
ror.   Reversed  and  demanded,  with  directions  to  grant  new  trial. 

George  W.  Murphy,  of  Little  Rock,  Ark.  (James  E.  Hogue,  Douglas 
Heard,  and  E.  L.  McHaney,  all  of  Little  Rock,  Ark.,  on  the  brief), 
for  plaintiff  in  error  Heard. 

Gardner  K.  Oliphint,  of  Little  Rock,  Ark.  (Robert  L.  Rogers,  of 
Little  Rock,  Ark.,  on  the  brief),  for  plaintiff  in  error  Dunn. 

W.  H.  Rector,  Asst.  U.  S.  Atty.,  of  Little  Rock,  Ark.  (W.  H.  Mar- 
tin, U.  S.  Atty.,  of  Hot  Springs,  Ark.,  on  the  brief),  for  the  United 
States. 

Before  SANBORN  and  SMITH,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiffs  in  error,  Dunn  and 
Heard,  were  indicted,  convicted,  and  sentenced  in  the  court  below. 
Their  indictment  contained  two  counts,  the  jury  found  them  guilty 
on  both  counts,  and  the  court  upon  both  counts  sentenced  Heard  to 
imprisonment  in  the  penitentiary  for  three  years,  and  Dunn  to  a  like 
imprisonment  for  a  year  and  a  day.  The  first  count  of  the  indictment 
charged  that  on  April  9,  1914;  with  intent  to  convert  the  money  to  his 
own  use.  Heard  stole  and  carried  away  from  a  mail  and  express  car 
three  interstate  shipments  in  three  express  packages  of  money  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  CSDmpany,  while  they  were 
in  the  custody  of  the  United  States  Express  Company,  in  transit  from 
Hot  Springs,  Ark.,  to  St.  Louis,  Mo.,  in  violation  of  Act  Feb.  13,  1913, 
37  Stat.  670,  d.  50  (Comp.  St.  §§8603,  8604),  and  that  Dunn  aided,  abet- 
ted, and  procured  the  commission  of  that  crime  by  Heard,  and  after 
its  commission,  knowing  that  Heard  had  committed  it,  harbored  him 
and  concealed  the  commission  of  the  crime.  The  second  count  charged 
that  on  April  1,  1914,  Heard  and  Dunn  conspired  with  .William  Ah- 
ring  to  commit  the  crime  described  in  the  first  count. 

[  1  ]  The  trial  proceeded  in  this  way :    The  United  States  proved  the 
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shipment  of  the  three  packages  of  money  from  Hot  Springs  to  St. 
Louis  via  the  United  States  Express  Company,  and  the  possession 
thereof  by  Ahring,  its  messenger,  on  their  waly  between  the  two 
cities.  It  then  called  Ahring  as  one  of  its  witnesses,  who  on  his  di- 
rect examination  testiifted  that  prior  to  the  theft  Dunn  had  suggest- 
ed to  him  the  holding  up  of  a  train,  and  had  told  him  that  he  had  a 
man  by  the  name  of  Heard  that  he  could  trust,  and  had  subsequently 
said  that  he  wanted  to  pull  it  off,  but  that  no  train  was  specified,  and 
no  agreement  was  finally  reached ;  that  on  April  9,  1914,  a  short  time 
before  his  car  left  Hot  Springs,  Heard  crawled  into  it,  and  when  they 
were  near  Benton,  or  Haskell,  Heard  took  his  knife,  which  was  lying 
there,  cut  open  the  lock  bag,  took  out  the  money  packages,  took  the 
money  out,  and  put  it  in  his  pocket,  burned  the  envelope,  put  a  piece 
of  wood  in  Ahring's  mouth,  fastened  it  with  a  piece  of  cloth,  put  him 
in  a  packing  box,  and  locked  him  in,  where  the  porter  found  him 
when  the  train  arrived  at  Little  Rock,  and  went  off  with  the  money. 
On  his  cross-examination  he  testified  that  about  the  last  of  April  or 
the  first  of  May,  he  made  his  first  statement  about  this  theft  to  Mr. 
Farber,  the  superintendent  of  the  express  company,  and  to  other  de- 
tectives ;  that  he  then  told  them  that  two  men  who  were  strangers  to 
him  got  into  his  car  at  Little  Rock,  that  one  of  them  pulled  out  a  pis- 
tol and  held  it  on  him,  and  that  they  cut  open  the  sack  and  took  the 
money  away  from  him.  Counsel  had  extracted  these  facts  regarding 
the  first  statement  about  the  robbery  made  by  the  witness  by  means  of 
his  cross-examination,  and  was  proceeding  with  it  in  regular  course, 
when  he  asked  this  question : 

"Q.  Did  you  tell  them  that  one  of  the  men  was  tall  and  dark  and  wore  a 
cap,  but  that  his  face  was  covered  with  a  handkerchief  and  you  couldn't  tell 
about  his  features?" 

Thereupon  the  district  attorney  objected  to  this  question,  on  the 
ground  that  the  witness  admitted  that  his  first  statement  was  false, 
and  insisted  that  it  made  no  difference  what  he  said.  The  court  then 
said: 

"There  is  no  use  to  go  into  that.  You  can  introduce  it  against  him,  if  you 
want  to.  The  objection  is  sustained,  because  he  states  that  it  was  a  false 
statement.    You  may  introduce  it  afterwards." 

Counsel  for  the  defendant  Heard  excepted  and  said : 

"Unless  you  let  me  consider  them  In  the  record,  I  have  a  few  more  ques- 
tions to  ask  along  the  same  line." 

The  court  answered: 

"Xou  may  save  an  exception;  the  objection  is  sustained,  because  he  states 
that  the  statement  Is  entirely  false;  that  he  made  the  statement,  but  that 
it  was  false." 

Counsel  for  Heard  then  said : 

"I  except  to  the  court's  ruling,  and  to  the  statement  of  the  court  also.  He 
has  not  stated  that  yet,  your  honor.    He  has  not  got  to  that." 

As  to  the  fact  counsel  for  the  defendant  was  right — ^the  witness 
had  not  at  the  trial  then  proceeding  testified  to  the  falsity  of  his  first 
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Statement,  and  the  court  probably  fell  into  its  mistake,  because  he 
may  have  so  testified  at  a  former  trial.  It  is  also  true  that  he  did  sub- 
sequently so  testify  at  this  trial.  But  neither  of  these  facts  extracts 
the  serious  objection  to  the  prohibition  of  the  cross-examination  of  the 
witness  as  to  his  contradictory  statements  in  detail  of  the  facts  and 
circumstances  of  the  robbery  or  larceny.  The  government  had  called 
him  as  its  chief  witness,  and  relied  upon  him  to  establish  its  charge. 
By  thus  calling  him  it  had  vouched  for  the  truth  of  the  story  of  3ie 
transaction  to  which  he  testified,  and  had  subjected  him  to  a  fair  and 
full  cross-examination  upon  that  subject.  It  was  proper,  relevant, 
and  material  cross-examination  to  draw  forth  from  this  witness  the 
fact  that,  when  the  transaction  was  recent  and  his  recollection  was 
fresh,  he  had  told  a  different  story,  one  so  inconsistent  with  that  to 
which  he  had  testified  that  both  stories  could  not  be  true.  That  was 
material  cross-examination,  because  it  at  once  challenged  the  credi- 
bility of  his  testimony,  and,  the  more  in  detail  his  first  story  was,  the 
more  incredible  it  rendered  his  evidence.  Neither  a  witness  nor  a 
party  may  lawfully  escape  such  cross-examination  by  his  mere  tes- 
timony or  admission  that  the  witness  has  made  statements  incon- 
sistent with  his  testimony  at  the  trial  and  that  they  were  false.  Cross- 
examination  may  not  be  shut  off  in  this  way.  The  cross-examiner 
has  the  right  to  prove  by  his  adversary's  witness,  if  he  can,  what  in- 
consistent statements  he  has  made,  not  only  in  general,  but  in  every 
material  detail,  for,  the  more  specific  and  substantial  the  contradictory 
statements  were,  the  less  credible  is  the  testimony  of  the  witness. 

[2,  3]  It  is  no  answer  to  a  refusal  to  permit  a  full  cross-examination 
that  the  party  against  whom  the  witness  is  called  might  have  made 
him  his  own  witness,  and  might  then  have  proved  by  him  or  by  some 
other  witness,  or  by  some  writing,  the  facts  which  the  cross-examiner 
was  entitled  to  draw  from  the  testimony  of  his  adversary's  witness. 
No  one  is  bound  to  make  his  adversary's  witness  his  own  to  prove 
facts  which  he  is  lawfully  entitled  to  establish  by  the  cross-examina- 
tion of  that  witness.  The  testimony  given  by  a  witness  on  his  cross- 
examination  is  the  evidence  of  the  party  in  whose  behalf  he  is  called 
and  the  cross-examiner  has  the  right  to  bind  his  adversary  by  the 
truth  elicited  from  his  own  witness.  Wilson  v.  Wagar,  26  Mich. 
457,  458;  Campau  v.  Dewey,  9  Mich.  417,  418;  Chandler  v.  Allison, 
10  Mich.  460,  473;  New  York  Mine  v.  Negaunee  Bank,  39  Mich. 
644,  660.  A  full  cross-examination  of  a  witness  upon  the  subjects 
of  his  examination  in  chief  is  the  absolute  right,  not  the  mere  priv- 
ilege, of  the  party  against  whom  he  is  called,  and  a  denial  of  this  right 
is  a  prejudicial  and  fatal  error.  It  is  only  after  the  right  has  been 
substantially  and  fairly  exercised  that  the  allowance  of  cross-exam- 
ination becomes  discretionary.  Gilmer  v.  Higley,  110  U.  S.  47,  50, 
3  Sup.  Ct.  471,  28  L.  Ed.  62;  Resurrection  Gold  Mining  Co.  v.  For- 
tune Gold  Mining  Co.,  129  Fed.  668,  674-676,  64  C.  C.  A.  180,  and 
cases  there  cited;  Safford  v.  United  States,  233  Fed.  495,  501,  503, 
147  C.  C.  A.  381.  The  refusal  of  the  court  "below  to  permit  counsel 
for  the  defendant  Heard  to  draw  forth  from  the  witness  Ahring  by 
cross-examination  the  entire  statement  he  first  made  relative  to  the 
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robbery  or  theft  too  much  restricted  that  examination  and  was  er- 
roneous. 

[4,  5]  The  United  States  called  as  a  witness  Mrs.  Ahring,  and  she 
testified  that,  on  the  Saturday  morning  after  Ahring  made  his  state- 
ment to  Farber  and  other  detectives,  he  came  home  and  told  her  that 
the  express  robbery  was  a  frame-up  or  fake;  that  he  had  gone  to 
Memphis,  that  the  detectives  had  asked  him  and  he  had  told  them 
everything.  She  further  testified  that  on  the  next  day,  Sunday,  the 
detectives  came  to  her  home,  asked  her  if  she  would  be  willing  to 
help  them;  that  she  replied  that  she  would  on  account  of  her  husband; 
that  they  wanted  to  know  if  she  thought  that  Heard  would  tell  her; 
that  she  answered  that  she  did  not  know,  but  that  she  would  try; 
that  she  would  tell  him  that  Ahring  had  told  her,  and  then  she  thought 
that  Heard  would  tell  her;  that  she  called  Heard  to  her  home,  and 
told  him  that  Ahring  had  told  her  that  the  robbery  was  a  frame-up; 
that  he  had  told  her  some,  but  that  she  wanted  Heard  to  tell  her  all,  of 
it,  and  thereupon  he  did  tell  her  about  it.  When,  during  her  cross-ex- 
amination, counsel  for  Heard  came  to  the  subject  of  Ahring's  conver- 
sation with  his  wife  in  whidh  he  had  told  her  that  the  robbery  was  a 
frame-up  and  that  he  had  told  the  detectives  everything,  this  collo- 
quy was  had: 

**Q.  It  was  on  Saturday  morning  that  Mr.  AJirlng  returned  home  from  Mem- 
phis, was  it  not?    A.  Yes,  sir. 

"Q.  And  told  you  that  he  had  confessed  over  there?    A.  Yea. 

**Q.  Did  he  tell  you  that  the  company  or  the  agents  over  there  to  whom  he 
confessed,  had  promised  to  give  him  immunity,  or  that  he  would  not  be 
punished  if  Heard  or  Dunn,  or  either  of  them,  were  convicted?    A.  No,  sir." 

Thereupon  the  court  ruled  that  defendant's  counsel  by  asking  this 
last  question  had  made  Mrs.  Ahring  his  witness;  that  he  held  that 
she  could  not  be  contradicted  any  more;  that  what  Ahring  told  the 
witness  or  failed  to  tell  her  in  that  Saturday  morning's  conversation 
concerning  his  interview  with  those  to  whom  he  confessed  about 
their  promise  of  immunity  was  new  matter,  which  must  wait  until 
the  prosecution  closed,  when  counsel  for  the  defendant  might  call 
Mrs.  Ahring  as  his  witness  and  prove  it.  To  this  ruling  each  of  the 
defendants  excepted,  and  they  assign  it  as  error. 

The  rule  on  this  subject  in  the  national  courts  is  that  the  party  in 
whose  behalf  a  witness  is  called  has  the  right  to  restrict  his  cross- 
examination  to  the  subjects  of  his  direct  examination,  and  a  violation 
of  this  right  is  reversible  error.  If  the  cross-examiner  would  inquire 
of  the  witness  concerning  matters  not  opened  on  direct  examination, 
he  must  call  him  in  his  own  behalf.  Philadelphia  &  Trenton  Rail- 
way Co.  V.  Stimpson,  39  U.  S.  (14  Pet.)  448,  460,  10  L.  Ed.  535 ; 
Houghton  V.  Jones,  1  Wall.  702,  706,  17  L.  Ed.  503;  Resurrection 
Gold  Mining  Co.  v.  Fortune  Gold  Mining  Co.,  129  Fed.  668,  674,  64 
C.  C.  A.  1^,  and  cases  there  cited;  Illinois  Central  Railway  Co.  v. 
Nelson,  212  Fed.  69,  74,  128  C.  C.  A.  525 ;  Harrold  v.'  Territory  of 
Oklahoma,  169  Fed.  47,  52,  94  C.  C.  A.  415,  17  Ann.  Cas.  868. 

But  a  fair  and  full  cross-examination  of  a  witness  on  the  subjects 
of  his  examination  in  chief  is  an  absolute  right  of  the  opposing  party. 
255  P.— 63 
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a  denial  of  which  is  error.  The  scope  of  the  proper  cross-examina- 
tion is  determined  by  the  subject-matters  of  the  direct  examination, 
and  not  by  the  precise  questions  or  answers  relative  to  such  matters 
in  the  direct  examination.  When  a  witness  is  examined  in  chief  re- 
garding a  conversation  or  statement  concerning  a  given  subject  he 
may  be  cross-examined  to  bring  forth  the  whole  of  that  conversa- 
tion, its  statements  and  its  limitations.  Stewart  v.  United  States,  211 
Fed.  41,  48,  127  C.  C.  A.  477;  Commercial  State  Bank  v.  Moore,  227 
Fed.  19,  24,  141  C.  C.  A.  573;  Gilmer  v.  Higley,  110  U.  S.  47,  3  Sup. 
Ct.  471,  28  L.  Ed.  62;  Aeolian  Co.  v.  Standard  Music  Roll  Co.  (C. 
C.)  176  Fed.  811,  815.  The  subject-matter  of  this  cross-examination 
was  what  Ahring  told  his  wife  about  his  conversation  with  those  to 
whom  he  had  confessed  the  theft  on  the  day  before.  The  United 
States  had  opened  that  subject-matter  by  introducing  the  testimony  of 
Mrs.  Ahring  that  he  had  told  her  on  that  Saturday  morning  that  he 
had  confessed  to  the  detectives  and  had  told  them  ever)rthing.  This 
testimony  gave  the  right  to  the  defendants  to  inquire  of  Mrs.  Ahring, 
on  cross-examination,  what  he  did  and  what  he  did  not  tell  her  of 
the  conversation  with  the  detectives  in  which  he  confessed,  until  they 
drew  out  from  her  all  that  her  husband  told  her  of  that  conversation 
regarding  the  theft  and  the  confession ;  and  it  was  permissible  in  that 
cross-examination  to  ask  her  whether  or  not  he  told  her  things  that 
he  did  not  tell  her  regarding  this  subject,  as  well  as  things  that  he 
did  tell  her,  in  order  that  they  might  ascertain  the  exact  extent  of  his 
communication  to  her  upon  these  subjects.  It  was  therefore  error 
for  the  court  to  limit  the  cross-examination  to  the  bare  statement  of 
the  witness  in  chief  that  he  told  her  that  he  had  confessed  to  the  de- 
tectives and  had  told  her  everything,  and  to  refuse  to  permit  defend- 
ant's counsel  to  ask  her  exactly  what  he  told  her  he  said  to  the  de- 
tectives and  what  he  told  her  tliey  said  to  him  during  the  confession 
conversation  regarding  his  conversation,  and  among  other  things 
whether  or  not  he  told  her  that  they  told  him  in  that  conversation  that 
they  would  give  him  immunity,  if  Heard  or  Dunn,  or  either  of  them, 
were  convicted. 

[8]  It  is  assigned  as  error  by  the  defendant  Dunn  that  over  his 
objection  and  exception  Ahring  was  permitted  to  testify  that,  a  day 
or  two  after  the  money  had  been  stolen,  Heard  came  to  his  house, 
called  him  into  the  bathroom,  and  gave  him  some  money,  and  said: 
"Here  is  your  money ;  I  am  going  to  give  Dunn  $125."  The  objection 
was  that  as  against  Dunn,  who  was  not 'present,  this  testimony  was 
incompetent,  because  the  object  of  the  conspiracy  had  been  accom- 
plished before  the  conversation  took  place. 

While,  in  cases  of  conspiracy,  the  act  of  one  conspirator  in  the  pros- 
ecution of  the  enterprise  for  the  purpose  of  attaining  its  object  is  evi- 
dence against  all,  the  act,  declaration,  or  admission  of  one  conspir- 
ator by  way  of  narrative  of  past  facts  after  the  ccttispiracy  has  comp 
to  an  end,  either  by  success  or  failure  in  attaining  its  object,  is  not 
admissible  against  the  others.  Logan  v.  United  States,  144  U.  S.  263, 
12  Sup.  Ct.  617,  36  L.  Ed.  429;  Brown  v.  United  States,  150  U.  S. 
93,  98,  14  Sup.  Ct.  37,  37  L.  Ed.  1010.    The  crime  denounced  by  the 
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act  of  Congress  was  the  stealing  of  the  money  from  the  express  car 
while  the  money  was  in  transit  therein  in  interstate  commerce.  The 
conspiracy  charged  was  a  conspiracy  to  commit  that  crime.  That 
crime  had  been  committed,  the  object  of  the  conspiracy  had  been 
completely  attained,  the  money  had  been  stolen,  carried  away,  and  ap- 
propriated before  Heard  told  Ahring  that  he  was  going  to  give  Dunn 
$125,  and  a  declaration  to  that  effect  was^not  made  and  could  not  have 
been  made,  either  to  accomplish  the  object  of  the  conspiracy  or  in  the 
prosecution  of  it.  It  was  not,  therefore,  admissible  in  evidence  against 
Dunn.    Lonabugh  v.  United  States,  179  Fed.  476,  481,  103  C.  C.  A.  56. 

It  is  assigned  as  error  that  the  court  admitted  as  evidence  testi- 
mony to  the  effect  that,  some  months  before  the  theft  charged,  Dunn 
offered  to  buy  of  Ahring  a  dress,  which  the  latter  as  express  mes- 
senger had  in  his  custody,  in  transit  in  interstate  commerce  in  the 
express  car.  But,  while  the  record  is  not  clear,  the  court  probably 
excluded  this  testimony,  as  it  should  have  done,  and  doubtless  will 
do  at  another  trial. 

The  errors  which  have  now  been  pointed  out  necessitate  another 
trial  in  this  case,  and  it  is  useless  to  discuss  other  assignments.  Let 
the  judgments  against  Dunn  and  Heard  be  reversed,  and  let  their 
case  be  remanded  to  the  court  below,  with  directions  to  grant  a  new 
trial  in  each  case. 


EDGAR  V.  AMES  et  al.     WRIGHT  v.   SAME.     In  re  OKLAHOMA  CITY 

TIMES  CO. 

(Circuit  Oonrt  ot  Appeals,  Eighth  Circuit    January  27,  1W9.) 

Nos.  4938,  5043. 

1.  BANKBtJpTOT  ^=»345 — ^Bondholders — Priokitt. 

In  the  administration  and  distribution  of  the  property  of  insolvent  cor- 
porations, the  claims  of  subsequent  creditors  without  notice  are  superior, 
and  entitled  to  preference  in  payment  over  the  holders  with  notice  of 
mortgage  bonds  of  the  corporation,  whose  only  consideration  was  the 
purchase  by  the  mortgagor  corporation  of  its  own  stoclc,  either  for  itself 
or  for  another. 

2.  Appeal  and  Ebbob  <5=>843 (2) —Review — Questions  Presented. 

Where  the  bonds  issued  by  a  bankrupt  corporation,  which  were  held 
valid  by  the  trial  court,  were  in  an  amount  more  than  sufficient  to  absorb 
all  of  the  corporate  assets,  the  question  of  the  validity  of  the  bonds  found 
invalid  by  the  court  need  not  be  determined  on  appeal  by  the  trustee  on 
behalf  of  the  general  creditors. 

8.  Bankbuptct  <$=>355 — Oontbaots  ^=»1S7(1)^Sevebable  Oontbaots — Bonds 
OP  Corporation. 

Valid  parts  of  severable  contracts,  which  contain  both  valid  and  void  or 
voidable  parts,  may  be  enforced,  if  the  consideration  and  agreement  are 
tainted  with  no  fraud  or  immorality,  although  the  void  or  voidable  parts 
cannot  be;  hence,  where  part  of  the  bonds  issued  by  a  corporation  that 
later  became  banl^rupt  were  valid,  and  supported  by  a  good  consideration, 
such  bonds  are  enforceable,  although  other  bonds  given  for  the  purchase 
of  the  corporation's  own  stock  were  not  entitled  to  priority  over  claims  of 
subsequent  creditors  without  notice. 
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4.  COBPOBATIONS   ^S»471 — ^BONDB — ^VAIilDITT. 

Under  Const  Okl.  art  9,  §  39,  prohibiting  the  issue  of  stock,  except  for 
money,  labor  done,  or  property  to  the  amount  of  the  par  value  thereof, 
where  a  corporation  increases  its  bonded  indebtedness,  a  part  of  whi<± 
is  for  a  full  and  valuable  consideration,  and  part  is  without  such  consid- 
eration and  fictitious^  and  the  real  is  readily  severable  from  the  fictitious 
increase,  the  former  is  valid,  though  the  latter  may  be  void  or  voidable. 

5.  B4NKEUPTOT  ^=:»314(1) — Stock — Oontbact. 

A  claim  against  the  estate  of  an  insolvent  newspaper  corporation  for 
an  amount  paid  to  the  corporation  by  one  who,  through  the  issuance  of 
corporate  bonds,  acquired  from  other  stockholders  their  stock,  held  not 
a  i>ayraent  to  the  corporation  itself,  but  a  payment  for  the  stock  pur- 
suant to  the  contract,  and  so  the  claim  was  properly  disallowed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Oklahoma;  John  H.  Cotteral,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Oklahoma  City  Times  Com- 
pany. The  claim  of  C.  B.  Edgar  was  denied,  and  the  claim  of  C.  B. 
Ames  and  others,  as  bondholders,  was  allowed,  and  claimant  Edgar 
appeals,  and  Norman  H.  Wright,  trustee  in  bankruptcy,  also  appeals. 
Orders  affirmed. 

J.  L.  Hull,  of  Muskogee,  Okl.,  and  O.  E.  Shultz,  of  St.  Joseph,  Mo., 
for  appellant  Edgar. 

Keaton,  Wells  &  Johnston,  of  Oklahoma  City,  Okl.,  for  appellant 
Wright. 

Ames,  Chambers,  Lowe  &  Richardson,  of  Oklahoma  City,  Okl.,  for 
appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  Oklahoma  City  Times  Company,  in 
April,  1911,  was  a  corporation  of  the  state  of .  Oklahoma,  engaged  in 
publishing  newspapers  in  Oklahoma  City.  D.  T.  Flynn,  C.  B.  Ames, 
and  B.  P.  Johnson,  owned  all  its  capital  stock,  the  par  value  of  which 
was  $100,000.  Two  rival  newspapers,  the  Pointer  and  the  Free  Press 
were  being  published  in  competition  with  the  Times.  Flynn  and  his 
associates  made  agreements  with  C.  B.  Edgar  that  they  would  sell  and 
transfer  to  him  their  $100,000  of  stock,  would  pay  certain  debts  of 
the  corporation,  which  amounted  to  $5,000,  would  pay  $15,000  to  the 
Times  Company  to  enable  it  to  buy  the  Pointer,  that  for  their  stock 
and  these  payments  they  should  receive  $115,000  of  the  mortgage  bonds 
of  the  corporation,  that  the  corporation  should  buy  the  Free  Press  and 
should  issue  $20,000  of  its  mortgage  bonds  to  Gaylord  &  Stafford,  the 
owners  thereof,  and  that  Edgar  should  pay  to  the  Times  Company 
$10,000  in  cash.  These  agreements  were  performed.  In  the  perform- 
ance of  them  the  corporation  issued  its  bonds  for  $135,000,  of  which 
Flynn  and  his  associates  received  $115,000,  and  Gaylord  and  Stafford 
$20,000.  The  Times  Company  secured  these  bonds  by  a  mortgage  on 
its  property  dated  September  1,  1911.  On  October  12,  1914,  the  cor- 
poration filed  its  voluntary  petition  in  bankruptcy,  and  it  was  adjudged 
a  bankrupt  on  October  15,  1914.  The  property  of  the  bankrupt  was 
worth  about  and  no  more  than  $40,000.    Its  operation  by  the  bank- 
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ruptcy  court  incurred  a  constant  loss,  and  it  was  soon  sold  to  the  hold- 
ers of  the  mortgage  bonds  by  order  of  the  court,  on  condition  that  they 
give  a  bond  to  pay  "all  claims,  demands,  charges,  costs,  expenses  of 
administration  and  of  .the  receivership  proceedings,  that  may  be  ad- 
judged by  this  court  or  other  court  of  competent  jurisdiction  to  be  prior 
to  the  lien  of  said  mortgage  or  deed  of  trust  or  legally  payable  out 
of  the  property  of  this  estate  in  priority  to  the  lien  of  said  deed  of 
trust."  They  gave  the  bond,  and  the  question  now  is  whether  certain 
unsecured  creditors  of  the  corporation  whose  claims  accrued  after 
the  mortgage  was  made  and  recorded  are  either  prior  in  lien  or  su- 
perior in  equitable  right  to  payment  out  of  the  mortgaged  property  to 
the  lien  and  equitable  right  of  the  mortgage  bondholders  to  such  pay- 
ment. 

These  subsequent  creditors,  here  represented  by  the  appellant,  the 
trustee  in  bankruptcy,  insisted  that  they  were  entitled  to  payment  out 
of  the  proceeds  of  the  property  of  the  bankrupt,  in  preference  to  the 
bondholders,  first,  because  the  consideration  of  the  indebtedness  of 
$135,000  secured  by  the  mortgage  was  the  payment  of  Edgar's  debt  to 
Flynn  and  his  associates,  for  the  transfer  of  their  stock  to  him ;  and^ 
second,  because  a  fictitious  increase  of  the  indebtedness  of  the  corpora- 
tion was  made  by  the  making  of  the  bonds  and  mortgage,  and  was  void 
under  article  9,  section  39,  of  the  Constitution  of  Oklahoma.  The  court 
below  held,  first,  that  $50,000  of  the  $135,000  mortgage  indebtedness^ 
consisting  of  the  $10,000  paid  into  the  treasury  of  Sie  corporation  by 
Edgar  in  consideration  of  the  sale  and  transfer  to  him  of  tiie  stock  of 
Flynn  and  his  associates,  of  the  $5,000  of  the  debts  of  the  corporation 
Flynn  and  his  associates  paid,  of  the  $15,000  they  paid  and  the  cor- 
poration used  to  purchase  the  Pointer,  and 'the  $20,000  due  on  the 
bonds  of  the  corporation  issued  to  -Gaylord  and  Stafford  for  the 
Free  Press,  was  a  just  and  valid  indebtedness  of  the  corporation,  for 
which  it  received  a  full  and  valuable  consideration,  without  regard  to 
the  transfer  of  the  stock,  so  that,  to  that  amount  and  interest  thereon, 
the  lien  of  the  mortgage  was  prior  in  time  and  superior  in  equitable 
right  to  payment  to  3ie  claims  of  unsecured  creditors,  and  that,  as  the 
value  of  the  property  of  the  bankrupt  was  much  less  than  $50,000,  the 
unsecured  creditors  were  entitled  to  no  payments  upon  their  claims 
under  the  terms  of  the  bond  or  in  equity.  In  the  second  place,  the 
court  below  held  that  to  the  amount  of  the  $50,000,  the  indebtedness 
evidenced  by  the  mortgage  bonds  did  not  constitute  a  fictitious  increase 
of  the  indebtedness  of  the  corporation  in  violation  of  article  9,  section 
39,  of  the  Constitution  of  Oklahoma,  that  full  consideration  was  paid 
therefor,  and  that  the  bondholders  were  entitled  to  the  preference  in 
payment  out  of  the  property  of  the  corporation  to  this  amount  over 
the  unsecured  creditors.  The  trustees  appealed ;  the  bondholders  did 
not. 

[1,2]  As  the  mortgage  indebtedness  for  $50,000  and  interest  is 
more  than  sufficient  to  absorb  the  value  of  all  the  property  of  the  bank- 
rupt's estate,  it  is  unnecessary  to  discuss  the  correctness  of  the  deci- 
sion below  that  as  to  the  $85,000,  the  only  consideration  for  which  was 
the  payment  by  the  corporation  of  the  debt  of  Edgar  to  Flynn  and  his 
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associates  for  the  transfer  of  their  stock  in  the  corporation  to  him,  the 
claims  of  the  subsequent  unsecured  creditors,  who  became  such  with- 
out notice  of  the  consideration,  or  of  the  lack  of  it,  for  this  $85,000  of 
indebtedness,  were  superior  in  equity  and  entitled  to  a  preference  in 
payment  out  of  the  mortgaged  property  of  the  corporation  over  the 
claims  of  the  bondholders.  Suffice  it  to  say  that  the  rule  seems  to  be 
well  established  that  in  the  administration  and  distribution  of  the  prop- 
erty of  insolvent  corporations  in  equity  the  claims  of  subsequent  cred- 
itors without  notice  are  superior  and  entitled  to  preference  in  pa3mient 
over  the  holders  with  notice  of  mortgage  bonds  of  the  corporation 
whose  only  consideration  was  the  purchase  by  the  mortgagor  corpora- 
tion of  its  own  stock,  either  for  itself  or  for  another.  In  re  Haas  Co., 
131  Fed.  232,  65  C.  C.  A.  218;  M.  V.  Moore  &  Co.  v.  Gilmore,  216 
Fed.  99,  101,  132  C.  C.  A.  343 ;  Coleman  v.  Tepel,  230  Fed.  63,  70, 
71,  144  C.  C.  A.  361 ;  Atlanta  &  Walworth  Butter  &  Cheese  Assn.  v. 
Smith  et  al.,  141  Wis.  377,  382,  123  N.  W.  106,  32  L.  R.  A.  (N.  S.)  137, 
135  Am.  St.  Rep.  42;  Maryland  Trust  Co.  v  National  Mechanics' 
Bank,  102  Md.  608,  63  Atl.  70;  Hamor  v.  Taylor-Rice  Engineering 
Co.  (C.  C.)  84  Fed.  392;  In  re  Fechheimer  Fishel  Co.,  212  Fed.  357, 
360,  362,  129  C.  C.  A.  33. 

[3]  But  the  contentions  of  counsel  for  the  unsecured  creditors  now 
are  that  the  inferiority  in  equity  to  their  claims  of  the  claims  of  the 
bondholders  to  payment  of  the  $85,000  and  interest  for  which  the  cor- 
poration received  no  beneficial  consideration  invalidates  their  claim  for 
preference  in  pajmient  of  the  $50,000  and  interest  secured  by  the  same 
mortgage  for  which  the  corporation  received  a  full  and  valuable  con- 
sideration. But  valid  parts  of  a  severable  contract  which  contains  both 
valid  and  void  or  voidable  parts  may  be  enforced,  if  the  consideration 
and  the  agreement  are  tainted  with  no  fraud  or  immorality,  although 
th-e  void  or  voidable  parts  cannot  be.  United  States  v.  Bradley,  35  U. 
S.  (10  Pet.)  343,  9  L.  Ed.  44« ;  In  re  Johnson  (D.  C.)  224  Fed.  185,  186; 
Navigation  Co.  v.  Winsor,  20  Wall.  64,  70,  22  L.  Ed.  315;  111.  Trust 
&  Savings  Bank  v.  City  of  Arkansas  City,  76  Fed.  271,  280,  22  C.  C. 
A.  171,  34  L.  R.  A.  518.  The  evidence  is  convincing  that  there  was 
no  intention  to  defraud  creditors  or  others  in  the  minds  of  any  of  the 
parties  to  the  transaction  which  resulted  in  the  mortgage  for  $135,000. 
All  the  existing  debts  of  the  corporation  were  then  or  soon  tliereafter 
paid.  All  the  stockholders  of  the  corporation  understood,  agreed  to, 
and  participated  in  the  performance  of  the  contracts  which  resulted  in 
the  mortgage.  The  transaction,  the  bonds,  and  the  mortgage  were  im- 
pervious to  attack  by  every  one  so  long  as  the  corporation  should  re- 
main solvent,  and  all  parties  hoped  and^believed  that  it  would  never 
become  insolvent.  Nevertheless,  because  the  indebtedness  of  the  cor- 
poration was,  without  any  consideration  beneficial  to  it,  increased  by 
the  $85,000  in  bonds  issued  to  enable  Edgar  to  pay  Flynn  and  his  as- 
sociates for  their  stock,  the  mortgage  was  subject  to  the  possibility  that 
the  bonds  evidencing  this  increase  might  becqme  voidable  at  some  fu- 
ture time  as  to  subsequent  creditors  without  notice,  in  case  the  corpora- 
tion should  become  insolvent.  About  three  years  after  the  transaction, 
the  unexpected  happened ;  the  corporation  became  insolvent    So  it  is 
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that  the  transaction  of  191 1,  and  the  bonded  indebtcdn^s  aind  the  mort-» 
gage  it  produced,  were  free  from  all  taint  of  fraud  or  evil  intent,  and 
the  case  falls  well  within  the  rule  above  stated. 

The  opinions  in  Jaifray  &  Co.  v.  Wolf  et  al.,  4  Okl  303,  47  Pac.  496, 
and  Clarke  v.  Lincohi  Lumber  Co.,  59  Wis.  655,  18  N.  W.  492,. cited 
by  counsel  for  the  trustee,  have  been  read ;  but  the  transaction  describ- 
ed in  the  former  was  tainted  with  malum  in  se  and  that  in  the  latter 
with  malum  prohibitum.  There  was,  therefore,  no  error  in  the  con- 
clusion of  the  court  below  that  the  claim  of  the  bondholders  to  the  pay- 
ment of  the  $50,000  and  interest  was  superior  in  equity  to  the  claims 
of  the  unsecured  creditors. 

[♦]  Their  counsel  argued,  however,  that,  notwithstanding  the  full 
consideration  received  by  the  corporation  for  this  $50,000  of  the  mort- 
gage debt,  the  entire  debt  of  $135,000  was  void,  because  its  making 
constituted  a  fictitious  increase  of  the  indebtedness  of  the  corporation 
in  violation  of  article  9,  section  39,  of  the  Constitution  of  Oklahoma. 
The  portion  of  that  section  pertinent  to  this  contention  reads  in  this 
way: 

"No  corporation  shall  Issue  stock  except  for  money,  labor  done,  or  property 
actually  received  to  the  amount  of  the  par  value  thfereof,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void,  and  the  Legislature  shall  pre- 
scribe the  necessary  regulations  to  prevent  the  issue  of  fictitious  stock  or  in- 
debtedness.*' 

In  support  of  their  position  here,  counsel  cite  Webster  v.  Webster 
Refining  Co.,  36  Okl.  168,  128  Pac.  261,  47  L.  R.  A.  (N.  S.)  697  and 
the  opinion  in  that  case  has  received  consideration.  But  it  treats  only 
of  the  issue  of  stock  for  property  of  less  value  than  the  par  value  of 
the  stock,  and  does  not  interpret  the  clause,  relevant  to  the  case  in  hand, 
that  "all  fictitious  increase  of  *  *  *  indebtedness  shall  be  void." 
It  will  be  noticed  that,  while  this  section  39  prohibits  the  issue  of  stock, 
except  for  mon^,  labor  done,  or  property  to  the  amount  of  the  par 
value  thereof,  it  does  not  prohibit  the  issue  of  bonds,  except  for  such 
considerations,  as  many  state  Constitutions  and  statutes  do.  Conced- 
ing, without  admitting  or  deciding,  that  $85,000  of  the  $135,000  mort- 
gage indebtedness  of  the  corporation  was  without  consideration  and 
constituted  a  fictitious  increase  of  its  indebtedness,  nevertheless  $50,- 
000  of  that  $135,000  indebtedness,  so  far  as  it  constituted  any  increase 
of  the  indebtedness  of  the  corporation,  was  a  real  and  not  a  fictitious 
increase,  and  as  the  mortgage  indebtedness  was  evidenced  by  bonds 
of  denominations  of  $1,000  each,  the  real  increase  of  indebtedness  was 
readily  severable  from  the  fictitious  increase  thereof.  For  example, 
Gaylord  and  Stafford,  the  owners  of  the  Free  Press,  after  consider- 
able negotiation,  sold  it  to  the  corporation  for  20  of  the  $1,000  mort- 
gage bonds.  The  legal  presumption  is  that  the  Free  Press  was  worth 
$20,000  to  the  Times  Company,  there  is  no  evidence  to  the  contrary, 
the  20  bonds  paid  for  the  Free  Press  are  readily  distingui.shable  and 
severable  from  the  remainder  of  the  $135,000  mortgage  indebtedness, 
and  their  making  and  delivery  certainly  created,  not  a  fictitious,  but  a 
real,  bona  fide  and  valid  increase  of  the  indebtedness  of  the  corpora- 
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tion,  for  which  it  received  full  value.  This  is  likewise  true  of  all  the 
other  items  of  indebtedness  constituting  the  $50,000.  The  Constitution 
does  not  prohibit  a  real  increase  for  full  consideration  of  the  indebt- 
edness of  the  corporation,  but  a  fictitious  increase  only,  and  as  the  in- 
crease to  the  extent  of  $50,000  of  the  $135,000  indebtedness  was  real, 
and  not  fictitious,  that  increase  cannot,  in  reason,  law,  or  equity,  be 
held  to  fall  under  the  ban  of  ther  Constitution  of  Oklahoma. 

The  unavoidable  result  is  that,  where  a  corporation  creates  an  in- 
crease of  indebtedness,  a  part  of  which  is  for  a  full  and  valuable  con- 
sideration and  is  a  real  increase,  and  a  part  of  which  is  without  such 
consideration  and  is  a  fictitious  increase,  and  the  real  increase  is  readily 
severable  from  the  fictitious  increase,  the  former  is  valid,  although  the 
latter  may  he  void  or  voidable  under  article  9,  section  39,  of  the  Con- 
stitution of  Oklahoma,  and  the  mortgage  indebtedness  of  the  Times 
Company  to  the  extent  of  $50,000  was  valid,  notwithstanding  that  sec- 
tion. 

This  conclusion  is  consistent  with  the  treatment  by  the  federal 
courts  of  somewhat  similar  questions  in  Memphis,  etc.,  Railroad  v. 
Dow,  120  U.  S.  299,  7  Sup.  Ct.  482,  30  L.  Ed.  595;  Clark  v.  John- 
son, 245  Fed.  442,  447,  157  C.  C.  A.  604;  Granite  Brick  Co.  v.  Titus, 
226  Fed.  557,  567,  570,  141  C.  C.  A.  313. 

[5]  In  a  claim  against  the  estate  of  the  bankrupt  which  Mr.  C.  B. 
Edgar  filed  he  insisted  that  the  Times  Company  was  indebted  to  him 
for  the  $10,000  which  he  paid  to  it  in  the  performance  of  the  contracts 
between  him  and  D.  P.  Flynn  &  Co.,  recited  at  the  opening  of  this  opin- 
ion. The  court  below  held  that  under  these  contracts  this  $10,000  was 
a  part  of  the  consideration  which  he  paid  for  the  stock  of  Flynn  and 
his  associates  that  he  bought,  and  that  the  corporation  was  therefore 
not  indebted  to  him  therefor,  and  it  refused  to  allow  his  claim  for  it. 
From  the  order  which  disallowed  this  claim,  Mr.  Edgar  appealed ;  but 
a  careful  consideration  of  the  contracts,  the  testimony  of  the  witnesses, 
and  the  briefs  of  counsel  have  left  no  doubt  that  the  opinion  and  order 
of  the  court  upon  this  subject  were  right. 

Let  the  order  of  the  court  below  of  December  11,  1916,  which  dis- 
allowed that  part  of  the  claim  of  C.  B.  Edgar  which  related  to  the  $10,- 
000  he  paid  to  the  Times  Company,  h©  affirmed,  with  costs  against 
him;  and  let  the  order  of  the  court  below  of  December  11,  1916, 
whereby  the  holders  of  the  mortgage  bonds  of  the  Oklahoma  City 
Times  Company  were  adjudged  to  he  entitled  to  a  superior  right  and 
an  equitable  preference  in  the  pa3rment  of  their  bonds  and  interest 
over  the  unsecured  creditors,  be  affirmed  also,  with  costs  against  Nor- 
man H.  Wright,  the  trustee  in  bankruptcy  and  appellant. 
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AMERICAN  GLYCERIN  CO.  V.  HILL. 

(Oirctiit  Court  of  Appeals,  Eighth  Circuit    January  27,  1919.) 
No.  5183. 

1.  Explosives  «=»7 — Contbibittobt  Nsglioencb — Jubt  Question. 

In  an  action  for  injuries  received  by  plaintiff  who  was  struck  by  the  top 
of  an  add  tank  or  drum  which  detonated  as  a  result  of  a  fire  and  explo- 
sions In  the  factory  of  defendant  manufacturing  nitroglycerin,  whether 
plaintiff  was  guilty  of  contributory  negligence  In  returning  to  a  place  in 
proximity  to  the  tank  after  the  principal  explosions  held,  under  the  evi- 
dence, for  the  Jury. 

2.  Neouoencb  <^s»136(26) — JtmT  Question — ^Dibxotion  ot  Vbbdiot. 

It  is  only  when  the  evidence  is  of  such  a  character  that  all  reasonable 
men  would  say  on  the  facts  shown  that  plaintiff  was  guilty  of  negligence 
that  a  court  Is  Justified  in  directing  a  verdict  against  him. 

&   TBIAL  «=>260<1) — ^iNSTBUCnONB — BXJFUBAL, 

Refusal  of  requested  instructions  covered  by  the  charge  given  is  not 
error. 
4.  EbcpLosivEs  ^=»7 — Contbibutobt  Negugbncb — Bubden  of  Pboof. 

The  burden  of  proving  contributory  negligence  of  plaintiff  seeking  to 
recover  for  injuries  as  result  of  an  explosion  is  on  defendant. 

In  Error  to  the  District  Court  of  the  United  States  for  the  pastern 
District  of  Oklahoma ;  Joseph  W.  Woodrough,  Judge. 

Action  by  Oscar  Shriver  against  the  American  Glycerin  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error; 
George  S.  Hill,  administrator  of  the  estate  of  plaintiflf,  who  died  after 
granting  of  the  writ,  being  substituted  as  defendant  in  error.  Af- 
firmed. 

J.  P.  O'Meara,  Charles  E.  Bush,  and  A.  F.  Moss,  all  of  Tulsa,  Okl.,. 
for  plaintiff  in  error. 
H.  H.  Montgomery,  of  BartlesviUe,  Okl.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  Oscar  Shriver,  who,  since  the  granting 
of  the  writ  of  error,  has  died,  the  administrator  of  his  estate  having 
been  substituted  as  defendant  in  error,  recovered  a  judgment  in  the 
court  below  against  the  plaintiff  in  error  for  personal  injuries,  alleged 
to  have  been  sustained  by  him  by  reason  of  the  negligence  of  plaintiff 
in  error.  The  parties  will  be  referred  to  as  they  appeared  in  the  trial 
court. 

The  complaint  alleged  that  the  defendant  was  engaged  on  February 
24,  1917,  and  for  some  time  prior  thereto,  in  manufacturing,  keeping 
and  storing  nitroglycerin  and  other  high  and  powerful  explosives  in  a 
factory  located  about  one-half  mile  west  of  what  is  known  as  the  Tor- 
pedo Switch;  that  the  plaintiff  was  employed  and  engaged  on  said 
February  24,  1917,  in  working  for  the  Paragon  Drilling  Company  and 
A.  C.  Siekman  in  the  drilling  of  an  oil  or  gas  well  near  the  said  plant 
of  the  defendant,  as  a  tool  dresser ;  that  the  defendant  was  guilty  of 
carelessness  and  neglect  in  the  operation  and  maintenance  of  said 
plant.  The  negligence  charged  was  that  it  negligently  and  carelessly 
removed  fire,  hot  ashes,  and  coals  from  its  boilers,  and  placed  the  same 
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near  inflammable  material  of  the  boiler  house,  by  reason  whereof  the 
boiler  house  became  ignited,  which  caused  the  nitroglycerin  and  other 
explosives  stored  there  to  explode;  that  an  acid  tank,  composed  of  zinc 
or  iron  material  was  thereby  exploded,  and  pieces  thereof  hurled 
against  the  body  of  the  plaintiiF,  severely  injuring  him. 

The  answer,  in  addition  to  a  general  denial,  pleaded  contributory 
negligence,  by  alle^ng  that  the  plaintiff  was  at  a  safe  distance  from 
said  plant  at  the  time  of  the  ignition  and  the  explosions,  but  volun- 
tarily, as  a  matter  of  curiosity,  approached  very  close  to  the  acid  shed 
of  the  defendant,  and  but  for  that  he  would  not  have  been  injured. 
There  was  a  reply  denying  the  charge  of  contributory  negligence. 

The  assignment  of  errors  complains  of  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant,  the  refusal  to  give  certain  instruc- 
tions asked  in  behalf  of  the  defendant,  and  also  that  the  court  erred 
in  its  charge  as  to  the  burden  of  proof  to  sustain  the  plea  of  contribu- 
tory negligence. 

Did  the  court  err  in  refusing  to  direct  a  verdict  for  the  defendant? 
It  is  not  seriously  contended  by  counsel  for  plaintiff  in  error  that 
the  evidence  did  not  warrant  a  finding  that  the  fire  which  caused  the 
explosion  was  the  result  of  the  defendant's  negligence,  as  there  was 
substantial  evidence  of  causal  negligence  in  that  the  defendant  per- 
mitted the  throwing  of  hot  ashes  against  the  wooden  side  of  the  boiler 
house,  and  that  this  caused  the  fire,  and  the  explosions  from  which 
the  plaintiff  received  the  injuries  complained  of. 

[1,  2]  But  it  is  earnestly  Contended  that  the  plaintiff  was  guilty  of 
contributory  negligence,  because,  it  is  claimed,  the  evidence  con- 
clusively established  the  fact  that  the  plaintiff  was  in  a  place  of  safety 
and  voluntarily  went  near  the  fire,  with  full  knowledge  that  dangerous 
explosives  were  in  close  proximity,  and  were  likely  to  explode  by  rea- 
son of  the  fire.  The  proof  does  not  establish  "conclusively,"  as  claim- 
ed, that  fact.  There  was  substantial  evidence  that  when  the  plaintiff 
discovered  the  fire,  he  watched  it  for  about  ten  minutes,  and  then  went 
away  from  the  buildings  that  were  burning,  a  distance  of  one-half  to 
three- fourths  of  a  mile ;  that  as  he  was  walking  away  he  heard  three 
explosions,  the  last  of  which  was  a  big  one ;  that  when  he  heard  the 
last  one  he  thought  everything  had  exploded  that  was  explodable,  and 
then  with  Mr.  Cusick  and  Mr.  Johnson  he  walked  back  to  the  vicinity 
of  the  burning  buildings  on  his  way  to  the  drilling  machine  where  he 
worked ;  that  as  he  approached  the  latter  a  drum  of  acid  gavo  way 
and  threw  the  drumhead  against  his  leg  and  injured  it.  Cusick  and 
Johnson  went  back  with  him,  and  were  walking  along  near  him  when 
this  drumhead  struck  him.  These  three  men  thought  it  was  ordinarily 
safe  for  them  to  go  back  by  the  side  of  these  burning  buildings.  They 
supposed  all  explosions  were  over.  Mr.  Brenner,  another  employe, 
stayed  back  three-fourths  of  a  mile  away  because  he  was  afraid  there 
was  some  danger.  Nobody  seems  to  have  known  that  there  was  dan- 
ger of  the  explosion  of  the  drums  containing  the  acid  after  the  big 
explosion. 

It  is  only  when  the  evidence  is  of  such  a  nature  that  all  reasonable 
men,  upon  the  facts  shown,  would  say  that  the  plaintiff  was  guilty  of 
negligence  that  a  court  is  justified  to  direct  a  verdict  against  him. 
♦ 
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[8]  The  testimony  made  it  the  duty  of  the  court  to  submit  the  ques- 
tion of  the  plaintiff's  negligence  to  the  jury.  The  instructions  asked 
by  the  defendant  and  refused  were  fully  covered  by  the  charge  of  the 
court.  A'  court  is  not  required  to  charge  the  jury  in  the  language 
asked  by  counsel,  if  the  requested  instructions  are  included  in  the 
court's  general  charge.  Texas  &  Pacific  R.  R.  Co.  v.  Watson,  190  U. 
S.  287, 23  Sup.  Ct.  681,  47  L.  Ed.  1057;  Kansas  City  Southern  Ry.  Co. 
V.  Clinton,  224  Fed.  896,  902,  140  C.  C.  A.  340. 

The  court  on  the  issue  of  contributory  negligence  charged  the  jury: 

"That  if  the  plaintiff  went  over  towards  his  working  place,  the  place 
where  he  usually  worked,  and  used  such  ordinary  care  as  an  ordinarily  pru- 
dent man  would  exercise,  an4  had  such  regard  for  his  own  safety  as  an  ordi- . 
narily  prudent  man  would  have,  with  the  knowledge  of  all  of  the  facts  and  cir- 
emnstauces  that  the  evidenoe  shows  you  he  did  have  knowledge  of,  then  he 
cannot  be  said  to  have  himself  either  caused  or  contributed  to  his  injury. 
But,  on  the  other  hand,  if  the  defendant  shows  you  by  a  preponderance  of  the 
evidence  that  there  was  a  condition  existing  there  which  caused  the  plaintiff 
to  know  and  appreciate  as  a  man  of  ordinary  prudence  that  there  was  a  dan- 
ger in  going  there,  a  danger  to  his  person ;  that  there  was  a  liability  of  some 
such  thing  happening  as  did  actually  happen,  and  that  the  plaintiff  went  there 
In  a  spirit — or  that  the  plaintiff  went  there  in  a  spirit  of  imprudence,  lack  of 
ordinary  care,  willing  to  take  a  risk,  knowing  that  there  was  a  risk  and  still 
willing  to  hazzard  it,  then  the  plaintiff  cannot  recover,  if  a  preponderance  of 
the  evidence  shows  you  that  the  plaintiff  went  there  knowing  and  realizing 
that  there  was  a  danger,  but  wUling  to  take  that  risk  and  danger,  then  he 
cannot  recover  for  the  happening  of  something  which  he  was  fairly  apprised 
of  and  appreciated,  if  that  was  his  situation." 

[4]  Nor  w^s  it  error  to  charge  the  jury  that  the  burden  of  proof 
to  establish  contributory  negligence  was  on  the  defendant,  and  it  must 
establish  it  by  a  preponderance  of  the  evidence.  That  is  elementary. 
Inland  &  Seaboard  Co.  v.  Tolson,  139  U.  S.  551,  557,  11  Sup.  Ct.  653, 
35  L.  Ed.  270;  Texas  &  Pacific  R.  R.  Co.  v.  Volk,  151  U.  S.  73,  76, 
14  Sup.  Ct.  239,  38  I<.  Ed.  78;  City  of  Winona  v.  Botzet,  169  Fed. 
321,  329,  94  C.  C.  A.  563,  23  L.  R.  A.  (N.  S.)  204. 

The  court  committed  no  error  in  the  trial  of  the  cause,  and  its  jiidg- 
ment  is  affirmed. 


GRAOB  V.  LOUISVILLB  ft  N.  R.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  8,  1919.) 
No.  3427. 

1.  Tbial  ^=»171— Dibbctiow  of  Vkbdiot — CoNFLicnNa  Evidence. 

Where  a  cause  was  submitted  to  the  jury  on  evidence  establishing  a 
prima  facie  case  for  plaintiff  and  evidence  In  contradiction  thereof,  It 
was  error,  on  their  announcement  of  inability  to  agree,  to  direct  a  verdict 
for  defendant,  especially  in  the  absence  of  plaintiff  and  his  counsel. 

2.  Appeal  Aim  Bbbor  (9ss>28(^-~Right  of  Revhbw — Estoppel  to  Object. 

Where  verdict  for  defendant  was  directed  without  motion  therefor,  and 
while  plaintiff  and  his  couns^  were  absent  by  agreement  between  coun- 
sel, defendant  is  estopped  to  object  that  plaintiff  did  not  except  at  the 
time  in  the  presence  of  the  jury. 

Walker,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi ;  Henry  C.  Niles,  Judge. 
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Action  at  law  by  Aaron  Grace  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiflf  briogs 
error.    Reversed,  and  new  trial  granted. 

The  record  shows  plaintiff  in  error,  hereinafter  styled  plaintiff;  being  law- 
fully and  by  permission  of  defendant's  agent  on  and  aboard  a  moving  train, 
was  violently  thrown  off  and  ejected  by  the  defendant's  agents,  to  his  great 
damage,  etc.,  resulting  in  bis  falling  under  the  moving  train,  being  severely 
injured,  mainly  by  loss  of  both  of  his  legs.  The  defendant  answered,  specifi- 
cally pleading  the  general  issue  and  by  notice  as  to  evidence  to  be  offered 
thereunder  substantially  pleaded  that  the  plaintiff  through  his  own  negligence 
contributed  to  the  injuries  sued  for. 

The  case  was  brought  to  trial  before  the  court  and  a  Jury  duly  impaneled, 
and  thereupon  the  plaintiff  testified  in  his  own  behalf,  substantially  establish- 
•  Ing  the  facts  set  forth  in  his  declaration.  This  was  followed  with  evidence  to 
the  contrary  on  the  part  of  the  defendant,  mainly  denying  the  facts  testified 
to  by  plaintiff,  and  with  evidence  tending  to  show  contributory  negligence  on 
the  part  of  the  plaintiff  and  impeaching  the  credibility  of  i^aintiff  and  his 
witnesses.  Then  followed  counter  evidence  in  rebuttal,  impeaching  the  credi- 
bility and  character  of  the  defendant's  witnesses,  and  thereafter,  according 
to  the  bill  of  exceptions,  the  following  proceedings  were  bad: 

"Whereupon,  both  the  defendant  and  the  plaintiff  having  rested,  the  court 
charged  the  Jury  in  sybstance  that  if  they  believed  the  testimcmy  of  the 
plaintiff,  and  believed  that  the  plaintiff  had  made  out  his  case  by  the  pre- 
ponderance of  the  evidence,  and  that  the  plaintiff  had  been  thrown  from  the 
train,  then  the  Jury  would  find  a  verdict  for  the  plaintiff  in  sudi  a  sum  as 
would  compensate  him,  etc. ;  but,  on  the  other  hand.  If  was  the  duty  of  the 
plaintiff  to  satisfy  the  minds  of  the  Jury  by  a  preponderance  of  the  evi- 
dence that  his  theory  of  the  case  was  true,  and  that  if  he  had  failed  to 
meet  this  burden,  it  was  the  duty  of  the  jury  to  find  a  verdict  tor  the  defend- 
ant 

"Thereupon,  at  about  4  p.  m.,  the  jury  retired  to  consider,  of  their  verdict, 
and  the  attorneys  both  for  the  plaintiff  and  the  defendant,  after  baving  wait- 
ed in  the  courtroom  for  fully  an  hour  in  anticipation  of  the  verdict,  agreed 
that  the  verdict  of  the  jury  might  be  received  by  the  cleric  in  the  absence  both 
of  themselves  and  the  court  Plaintiff's  attorneys  then  left  for  Gulfport. 
Afterwards,  about  7  p.  m.,  the  Jury  notified  the  derk  that  they  were  unable 
to  agree  upon  a  verdict,  and  the  clerlL  notified  the  court  of  this  fact  Where- 
upon the  court  came  to  the  courtroom,  ordered  the  Jury  into  their  box,  ascer- 
tained that  they  were  unable  to  agree  upon  a  verdict,  reviewed  the  facta  of 
the  case  to  them,  and  then  ascertained  that  they  were  still  unable  to  agree 
upon  a  verdict  Thereupon  the  court  peremptorily  instructed  tiie  jury  to  find  a 
verdict  for  the  defendant.  All  of  which  proceedings  were  had  and  done  In  the 
absence  and  without  the  knowledge  or  consent  both  of  the  plaintiff  and  his 
attorneys,  and  none  of  which  became  known  to  the  plaintiff  or  his  attorneys 
until  the  convening  of  court  upon  the  following  morning,  when  plaintiff  was 
notified  what  proceedings  had  taken  place,  and  that  the  following  order  had 
been  entered  on  the  minutes,  to  wit: 

"  *Aaron  Grace  v.  L.  &  N.  R.  R.  Company.    No.  817. 

••  'Game  the  plaintiff  in  person  and  bis  attorneys,  and  came  the  defendant 
by  its  attorneys,  and  a  Jury  having  been  duly  selected,  and  both  parties  hav- 
ing offered  evidence,  and  the  Jury,  having  considered  of  their  verdict,  return- 
ed into  court  and  reported  that  they  were  unable  to  agree  and  thereupon  the 
court  charged  the  Jury  to  find  for  the  defendant  and  thereupon  the  follow- 
ing verdict  was  entered :  "We,  the  jury,  find  for  the  def^dant"  And  there- 
upon it  is  considered,  ordered,  and  adjudged  by  the  court  that  the  defendant 
go  hence  without  day,  and  have  and  recover  against  plaintiff  its  costs  in  this 
behalf.  It  is  further  ordered  that  plaintiff  have  sixty  days  within  which  to 
present  a  bill  of  exceptions.  To  all  of  which  proceedings  of  the  court  the 
plaintiff  then  and  there  excepted  and  still  excepts. 

"  'Whereupon  counsel  for  plaintiff  prays  that  this  bill  of  exception  may  be 
sealed  and  signed  by  the  Judge  of  this  honorable  court,  and  same  is  signed 
and  sealed  accordingly  this  the  26th  day  of  March,  1918. 

"•H.  O.  Nlles,  Judge.' ^ 
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Amons  the  errors  assigned  in  this  court  are  the  following: 
"III.  The  United  States  District  Court  erred  in  directing  a  verdict  for  the 
defendant.  At  the  conclusion  of  this  trial  by  the  court  and  jury,  the  court 
instructed  the  Jury  both  pro  and  con  as  set  out  in  the  bill  of  exceptions,  and 
thereupon,  about  4  o'clock  p.  m.,  the  Jury  retired  to  consider  of  their  verdict, 
and  the  attorneys  both  for  the  plaintiff  and  the  defendant,  after  having 
waited  in  the  courtroom  for  an  hour  in  anticipation  of  the  verdict,  agreed  that 
the  verdict  of  the  Jury  might  be  received  by  the  clerk  in  the  absence  both  of 
themselves  and  the  court  Plaintiff  and  plaintiff's  attorneys  then  left  for 
Gulfport  Afterwards,  about  7  o'dods  p.  m.,  the  Jury  notified  the  clerk  that 
they  were  unable  to  agree  upon  a  verdict  and  the  clerk  notified  the  court  of 
this  fact.  Y^ereupon  the  court  came  to  the  courtroom,  ordered  the  Jury 
into  their  box,  ascertained  that  they  were  unable  to  agree  upon  a  verdict,  re- 
viewed the  facts  of  the  case  to  them,  and  then  ascertained  that  they  were 
still  unable  to  agree  upon  a  verdict.  Thereupon  the  court  peremptorily  In- 
structed the  Jury  to  find  a  verdict  for  the  defendant.  All  of  which  was  done 
in  the  absence,  and  without  the  knowledge  or  consent,  either  of  the  plaintiff 
or  his  attorneys,  and  none  of  which  became  known  to  the  plaintiff  or  his 
attorneys  until  the  conv^iing  of  court  upon  the  following  morning,  when 
plaintiff  was  notified  what  proceedings  had  taken  place,  and  that  the  fol- 
lowing order  had  been  entered  on  the  minutes,  to  wit: 

*'  'Aaron  Grace  v.  L.  &  N.  R.  B.  Company.    No.  317. 

"  *Came  the  plaintiff  in  person  and  his  attorneys,  and  came  the  defendant 
by  its  attorneys,  and  a  Jury  having  been  duly  selected,  and  both  parties  hav- 
ing offered  evidence,  and  the  Jury,  having  considered  of  their  verdict,  return- 
ed into  court  and  reported  that  they  were  unable  to  agree/ and  thereupon  the 
court  charged  the  Jury  to  find  for  the  defendant,  and  thereupon  the  follow- 
ing verdict  was  entered :  "We,  the  Jury,  find  for  the  defendant"  .And  there- 
upon it  is  considered,  ordered,  and  adjudged  by  the  court  that  the  defend- 
ant go  hence  without  day,  and  have  and  recover  against  plaintiff  its  costs 
in  this  behalf.  It  is  further  ordered  that  the  plaintiff  have  sixty  days  within 
which  to  present  a  bill  of  exceptions.' 

"The  District  Court  erred  In  not  discharging  the  Jury  and  entering  an  or- 
der of  mistrial.  The  Jury  had  been  out  of  their  box  with  the  case  under  ad- 
visement for  several  hours,  and  announced  that  they  were  still  unable  to 
agree  upon  a  verdict.  Thereupon  the  court  promptly  instructed  the  Jury  to 
find  a  verdict  for  the  defendant,  instead  of  discharging  the  Jury  and  enter- 
ing an  order  of  mistrial. 

"IV.  The  United  States  District  Court  erred  in  directing  a  verdict  for  the 
defendant  when  the  testimony  was  directly  In  conflict,  and  when  the  testi- 
mony for  the  plaintiff,  if  believed  by  the  Jury,  made  out  a  perfect  case  for 
the  plaintiff.  The  plaintiff  testified  that  he  was  riding  upon  the  defend- 
ant's freight  train  by  consent  and  with  permission  of  the  head  brakeman ; 
that  while  he  was  so  riding  he  was  mercilessly  ejected  from  the  train  while 
it  was  running  at  a  rapid  rate  of  speed,  contrary  to  all  the  laws  of  decency 
and  humanity.  Certain  features  of  the  plaintiff's  testimony  were  supported 
by  several  other  witnesses.  This  testimony  was  denied  by,  and  was  directly 
in  conflict  with  the  testimony  of,  the  witnesses  for  the  defendant.  Instead  of 
leaving  the  decision  of  this  conflict  in  the  facts  to  the  Jury,  the  court  resolved 
the  conflict  in  favor  of  the  defendant,  and  instructed  the  Jury  to  find  for 
the  defendant  thereby  usurping  the  province  of  the  Jury. 

"The  United  States  District  Court  erred  in  directing  a  verdict  for  the 
defendant  where  there  was  a  material  conflict  in  the  testimony  as  above 
stated,  and  violated  the  right  of  the  plaintiff  under  the  Seventh  Amei^dment 
to  the  Constitution  of  the  United  States. 

"V.  The  United  States  District  Court  erred  in  directing  a  verdict  for  the 
defendant  in  the  absence  both  of  plaintiff  and  plaintiff's  attorneys.  This 
deprived  plaintiff  of  his  right  to  take  a  nonsuit.  If  plaintiff  had  been  present 
when  the  court  Indicated  its  purpose  to  direct  a  verdict  for  the  defendant,  it 
would  have  been  open  to  the  plaintiff  to  take  a  voluntary  nonsuit,  which 
would  have  enabled  him  to  make  fuller  and  better  presentation  of  his  case, 
if  the  facts  permitted,  at  another  trial  in  another  suit    But  plaintiff  and  his 
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attorneys  being  absent,  they  were  wholly  deprived  of  their  right  to  adopt 
this  course." 

George  S.  Dodds,  of  Gulfport,  Miss.,  for  plaintiff  in  error. 
Gregory  L.  Smith,  of  Mobile,  Ala.,  for  defendant  in  error. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  As 
the  cause  was  submitted  to  the  jury  upon  a  prima  facie  case  establish- 
ing the  plaintiff's  claim  for  damages,  and  depending  for  sufficiency 
wholly  upon  the  credibility  given  to  the  plaintiff's  witnesses,  and  also 
upon  conflicting  evidence  as  to  contributory  negligence  on  the  part 
of  the  plaintiff  and  upon  evidence  tending  to  impeach  the  credibility 
of  witnesses  of  both  the  plaintiff  and  the  defendant,  and  without  any 
motion  on  either  side  to  direct  a  verdict,  it  was  clearly  erroneous  for 
the  court  below  of  its  own  motion  to  take  the  case  from  the  jury  by 
instructing  a  verdict  for  the  defendant,  and  requires  a  reversal. 

Particularly  is  this  reversal  required  because  the  instruction  for  a 
verdict  for  the  defendant  was  made  in  the  absence  of  and  without  the 
knowledge  of  the  plaintiff  and  his  counsel,  thereby  depriving  the  plain- 
tiff of  his  right  to  make  seasonable  objections  thereto  and  reserve  a 
proper  bill  of  exceptions,  or  of  taking  a  nonsuit  at  his  option. 

[2]  The  defendant's  opposition  in  this  court' to  the  plaintiff's  relief 
under  this  writ  of  error  is  that  objections  were  not  made  in  court 
at  the  time  of  the  instructed  verdict  and  exceptions  reserved  in  the 
presence  of  the  jury  and  before  its  discharge,  and  the  authorities  cit- 
ed by  him  are  in  support  of  this  opposition. 

However,  as  the  bill  of  exceptions  granted  by  the  court  below  shows 
that  the  absence  of  the  plaintiff  and  his  counsel  was  the  result  of  an 
agreement  between  the  parties,  evidently  made  with  the  knowledge 
and  consent  of  the  C9urt  and  with  a  view  to  the  absence  of  counsel 
when  the  verdict  should  be  received,  we  are  of  opinion  that  the  de- 
fendant is  estopped  from  invoking  the  claimed  rule  in  this  case. 

The  fourth  and  fifth  assignments  of  error  are  well  taken. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  grant  a  new  trial. 

WALKER,  Circuit  Judge,  dissents. 


CUNARD  S.  S.  CO.,  Limited,  v.  SMITH, 
(Circuit  Court  of  Appeals,  Second  Circuit.     December  11,  1918.) 

No.  83. 

1.  Courts  ^=»12(4) — Fedebal  Courtts — Jtjbisdiction. 

The  federal  courts,  whose  jurisdiction  is  derived  from  the  Constitution 
and  acts  of  Congress,  have  no  jurisdiction  over  an  action  at  law,  where 
both  of  the  parties  are  aliens. 

2.  Courts  ^=»23 — Federal  Courts — Jurisdiction. 

The  federal  court  cannot  obtain  jurisdiction  to  hear  and  decide  a  case 
by  consent  of  the  parties. 

^=:9For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Nambered  Digests  ft  Indexes 
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3.  OOURTB   ^SS>B51% — JB^I^SBAL   GOUBTS — ^JUBISDICTION. 

Under  Judicial  Code,  S  37  (Comp.  St  §  1019),  the  federal  District  Judge 
should  dismiss  a  complaint  on  his  own  initiative,  where  the  court  was 
without  jurisdiction,  the  action  being  between  two  aliens,  and  in  event  of 
the  District  Judge's  failure  to  so  act,  the  complaint  could  be  dismissed  hy 
the  Circuit  Court  of  Appeals. 

4.  COUETS  ^=»12(2) — JXTBISDICTION — ^AUBNB. 

Aliens  who  are  sul  Juris,  except  enemy  aliens,  may  maintain  in  the 
proper  courts  of  this  country  actions  to  vindicate  their  rights  and  redress 
their  wrongs. 

5.  ADKIBAI/TT  ^=»5 — ^JUBISDIGTION. 

While  an  admiralty  court  of  the  United  States  is  under  no  obligation 
to  entertain  .lurisdiction  where  all  the  parties  are  foreigners,  it  may  en- 
tertain jurisdiction  of  a  suit  between  aliens  in  civil  causes  of  admiralty 
'     and  maritime  jurisdiction,  and  is  inclined  to  do  so  when  it  is  necessary 
to  prevent  a  failure  of  justice. 

6.  Master  and  Servant  ^=»217(a4) — ^Injubies  to  Sebvant — Absumption  of 

Risk. 

An  experienced  longshoreman  engaged  in  loading  buckets  of  dirt,  which 
were  hoisted  out  of  the  hold  of  a  vessel  and  by  means  of  a  winch  and 
tackle  swung  over  to  a  lighter  and  dumped,  who  knew  there  was  no 
landing  man  to  watch  for  descending  buckets,  assumed  the  risk  of  injury 
therefrom. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Edward  Smith  against  the  Cunard  Steamship  Company, 
Limited.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  without  prejudice. 

■  This  cause  comes  here  on  writ  of  error  to  the  United  States  District  Court 
for  the  Southern  District  of  New  York.  The  plaintiff  is  a  subject  of  the  pro- 
visional government  of  Russia  and  is  a  resident  of  the  borough  of  Brooklyn, 
city  and  state  of  New  Yo^k.  The  defendant  is  a  foreign  corporation  organized 
and  existing  under  the  laws  of  Great  Britain. 

The  action  is  brought  to  recover  damages  in  the  sum  of  |25,000  for  personal 
injuries  which  he  received  while  employed  by  defendant  as  a  longshoreman 
on  one  of  its  steamships.  At  the  time  of  his  injury  the  plaintiff  was  at  work 
in  the  lower  hWd  of  the  ship  and  was  engaged  in  hoisting  a  part  of  the  cargo 
of  the  vessel  out  of  the  hold.  He  was  one  of  a  gang  of  six  men  engaged  in 
filling  tubs  or  buckets  with  dirt,  the  buckets  after  they  were  filled  being  hoist- 
ed by  means  of  a  winch  and  tackle  and  swung  over  to  a' lighter  on  the  side  of 
the  vBssel  where  the  contents  were  dumped.  The  opening  of  the  hatch  was 
about  twenty  feet  square. 

The  allegation  is  that  while  the  plaintiff  was  so  engaged  the  bucket  was 
through  defendant's  negligence  and  carelessness  suddenly  and  without  warn- 
ing lowered,  and  that  it  struck  the  plaintifl!  with  great  force,  permanently  in- 
juring his  spine  and  back,  as  well  as  his  chest  and  left  shoulder,  and  **per- 
manently  injuring  him  about  the  head  and  causing  him  to  suffer  from  per- 
manent nervous  shock  and  debiUty."  The  physician  who  had  charge  of  his 
case,  and  who  was  employed  by  defendant  to  treat  its  employes,  was  not 
called  by  the  plaintiff  but  by  the  defendant  He  testified  that  when  he  con- 
cluded his  treatment  the  plaintiff  was  all  right  and  that  he  could  find  no  possi- 
ble Ihnitation  of  motion.    The  plaintiff  obtained  a  verdict  for  $2,000. 

There  are  eleven  assignments  of  error.  Among  the  errors  assigned  it  is 
said  that  the  court  erred  in  denying  the  defendant's  motion  to  dismiss  the 
complaint,  on  the  ground  that  no  negligence  was  proved  on  the  part  of  the 
defendant,  and  also  on  the  ground  that  the  plaintiff  was  shown  to  have  been 
guilty  of  contributory  negligence  and  to  have  assumed  the  risk.  It  is  also 
aUeged  that  the  court  erred  in  various  parts  of  the  charge,  and  in  certam 
refusals  to  charge. 

ff»99For  other  caaea  see  same  topic  &  KEY-NUMB SR  in  aU  Key-Numbered  Digeata  A  Indesea 
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Lord,  Day  &  Lord,  of  New  York  City  (Thaddeus  G.  Cowell,  of 
New  York  City,  of  counsel),  for  plaintiff  in  error. 

Edward  J.  McCrossin,  of  New  York  City  (Francis  Stockton  Mc- 
Divitt,  of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1-3] 
The  complaint  in  this  case  must  be  dismissed,  and  for  a  reason  not 
mentioned  at  the  argument.  The  complaint  discloses  on  its  face  that 
it  is  one  which  a  federal  court  is  without  jurisdiction  to  entertain.  The 
jurisdiction  of  these  courts  is  derived  from  the  Constitution  and  the 
acts  of  Congress.  No  jurisdiction  is  conferred  upon  the  federal  courts 
of  a  case  in  which  both  of  the  parties  are  aliens.  Montalet  v.  Murray, 
4  Cranch,  46,  2  L.  Ed.  545 ;  Mossman  v.  Higginson,  4  Dall.  12,  1  L. 
Ed.  720;  Pooley  v.  Luco  (C-  C.)  72  Fed.  561;  Prentiss  v.  Brennan, 
Fed.  Cas.  No.  11,385,  2  Blatchf.  162.  And  this  complaint  shows  that 
the  plaintiff  and  defendant  are  both  aliens.  A  court  of  the  United 
States  cannot  obtain  jurisdiction  to  hear  and  decide  a  case  by  consent 
of  the  parties.  People's  Bank  v.  Winslow,  102  U.  S.  256,  26  L.  Ed. 
101 ;  Byers  v.  McAuley,  149  U.  S.  608,  13  Sup.  Ct.  906,  37  L.  Ed.  867. 
It  was  the  duty  of  the  District  Judge  to  have  dismissed  the  complaint 
on  his  own  initiative,  even  though  the  defendant  did  not  call  the  mat- 
ter to  his  attention.  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  37, 
36  Stat.  1098  (Comp.  St.  §  1019),  provides  as  follows: 

"If  la  any  suit  commenced  In  a  District  Court,  or  removed  from  a  state 
court  to  a  District  Court  of  the  United  States,  it  shall  appear  to  the  satisffeKy 
tion  of  the  said  EHstrict  Court,  at  any  time  after  such  suit  has  been  brought 
or  removed  thereto,  that  such  suit  does  not  really  and  substantially  involye  a 
dispute  or  controversy  properly  within  the  Jurisdiction  of  said  District  Court, 
or  that  the  parties  to  said  suit  have  been  improperly  or  oollusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  or  removable  under  this  chapter,  the  said  District  Court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  the  suit  or  remand  Jt  to  the  court 
from  which  it  was  removed,  as  justice  may  require,  and  shall  make  such 
order  as  to  costs  as  shall  be  just" 

But,  as  this  was  not  done  by  the  court  below,  it  must  be  done  by 
this  court. 

[4]  It  does  not  follow,  however,  that  because  the  District  Court  of 
the  United  States,  as  such,  had  no  jurisdiction  of  this  cause  on  ac- 
count of  the  alienage  of  the  parties,  the  plaintiff  is  therefore  unable 
to  bring  suit  in  any  of  the  courts  of  this  country  to  determine  the 
merits  of  the  action.  ^  For  the  law  is,  of  course,  well  established  that 
aliens  who  are  sui  juris,  except  alien  enemies,  may  maintain  actions  to 
vindicate  their  rights  and  redress  their  wrongs  when  brought  in  the 
proper  courts.  It  has  been  held  in  numerous  cases  that  one  alien  may 
sue  another  alien  in  the  state  courts,  even  on  contracts  made  abroad 
or  for  a  tort  committed  in  a  foreign  country.  2  C.  J.  1070,  1071.  And 
in  the  case  at  bar  the  tort  complained  of  was  committed  in  the  North 
River,  in  the  borough  of  Manhattan,  in  the  city  of  New  York. 

[5]  It  may  also  be  said,  in  passing,  that  while  an  admiralty  court 
of  the  United  States  is  under  no  obligation  to  entertain  jurisdiction 
where  all  the  parties  are  foreigners,  yet  it  also  may  entertain  jurisdic- 
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tion  of  a  suit  between  aliens  in  civil  causes  of  admiralty  and  maritime 
jurisdiction  and  is  inclined  to  do  so  when  it  is  necessary  to  prevent  a 
failure  of  justice  and  if  the  rights  of  the  parties  would  thereby  be  best 
promoted.    C.  J.  1258,  1259,  where  the  cases  are  <!ollected. 

[6]  As  we  must  dismiss  the  complaint,  and  shall  dismiss  it  with- 
out prejudice,  we  might  close  this  opinion  at  this  point.  Nevertheless 
it  may  be  of  service  to  both  parties  for  us  to  say  that  upon  this  record 
it  appears  to  us  that  the  plaintiff  assumed  the  risk  and  that  he  could 
not  have  recovered  if  the  court  had  had  jurisdiction  to  try  the  case. 
The  plaintiff's  testimony  shows  that  at  the  time  of  his  injury  he  was 
30  years  of  age ;  that  he  was  not  inexperienced  as  for  a  period  of  6 
years  he  had  been  working  on  longshore  work  in  the  hold  of  vessels 
in  either  loading  or  discharging  cargo.  It  appears  that  usually  there 
were  "landing"  men  in  the  hold,  whose  duty  it  was  to  take  charge  of 
the  descending  buckets  and  to  signal  to  the  hold  men  when  the  buckets 
were  coming  down,  and  the  plaintiff  knew  that  no  such  tnen  were 
present  on  Ac  night  of  the  injury.  The  following  excerpt  from  the 
plaintiff's  testimony  is  important: 

'*Q.  You  do  no|;  depend  on  any  landing  man  to  teU  you  when  a  tub  Is  comlnc: 
down,  do  you?    A.  I  looked  out  for  myself. 

"Q.  You  looked  out  for  yourself?    A.  Yes. 

"Q.  On  this  occasion  you  knew  that  there  was  not  any  landing  man  there, 
did  you  not?    A.  I  knew  it 

"Q.  And  how  long  had  you  been  working  there?  A.  Since  7  o'clock,  7  to 
half  past  10. 

"Q.  And  you  had  been  working  under  these  conditions  without  a  landinp 
man  aU  that  time,  had  you  not?    A.  That  night ;  yes.*' 

In  this  case  the  elements  out  of  which  the  danger  arose  were  plainly 
visible.  There  was  nothing  present  calculated  to  blind  the  plaintiff  to 
his  danger.  The  danger  involved  in  working  in  the  hold  under  the 
circumstances  must  have  been  understood  by  him  every  minute  of  the 
time  he  was  at  work  that  evening,  and  he  could  not  have  but  known 
that  he  was  liable  to  receive  the  injuries  which  he  suffered  and  for 
which  he  seeks  to  recover.  One  who  under  such  circumstances  works 
assumes  the  risks  as  niatter  of  law.  For  any  person  of  ordinary  pru- 
dence knew  that  to  work  under  such  conditions  necessarily  endangered 
his  safety.  Butler  v.  Frazee,  211  U.  S.  459,  467,  29  Sup.  Ct.  136,  53 
L.  Ed.  281. 

Judgment  is  reversed  without  prejudice. 

WARD,  Circuit  Judge  (concurring).  Inasmuch  as  we  have  dis- 
missed the  complaint  ia  this  cause  because  we  have  no  jurisdiction  to 
consider  it,  and  have  done  so  without  prejudice,  so  that  the  plaintiff 
may  present  it  to  any  court  which  has  jurisdiction  to  dispose  of  it,  I 
refrain  from  expressing  any  opinion  upon  the  merits. 
255  F.— 64 
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POSTAL  TELEGRAPH-CABLE  CO.  v.  CALL,  District  Judge. 
(Circuit  Court  of  Appeals,  Filth  Circuit    February  13,  1919.)  I 

No.  3287. 

1.  Railroads  <©=>5%,  New,  vol.  7A  Key-No.  Series — Government  CoNTROii^  I 

Stay  of  Actions — Condemnation  of  Right  of  Way  fob  Telegraph  Line.  ! 

Under  Act  March  21,  1918,  §  10,  providing  that  actions  at  law  or  suiu  i 

in  equity  may  be  brought  against  carriers  under  federal  control  and  i 

judgments  rendered,  but  no  process  shall  be  levied  against  any  property 
under  federal  control,  an  action  by  a  telegraph  company  to  condemn  a 
right  of  way  for  a  telegraph  line  along  the  right  of  way  of  a  railroad 
company  under  federal  control  will  not  be  stayed  because  the  latter 
company  was  under  federal  control. 

2.  Telegraphs  and  Telephones  <g=s>26%.  New,  7A  Key-No.  Series— Authori- 

ty of  Telegraph  Company  under  Federal  Control. 

Though  the  United  States  has  taken  over  the  operation  of  telegraph 
lines,  1^  telegraph  company  may  institute  and  continue  condemnation  pro- 
ceedings to  acquire  new  rights  of  way;  the  company's  franchise  and 
corporate  entity  not  having  been  nffected  by  the  government's  action. 

3.  Mandamus  ^=»31 — Refusal  to  Proceed  with  Cause — Rahaoad — Federal 

Control. 

Where  the  federal  District  Judge  stayed  proceedings -in  an  action  by 
a  telegraph  company  to  condemn  a  right  of  way  for  its  line  over  a  railroad 
right  of  way  because  the  railroad  was  under  federal  control,  heldy  that 
mandamus  to  compel  the  District  Judge  to  proceed  with  the  case  will 
not  be  denied  on  the  theory  that  the  government  might  never  surrender 
control  of  transportation  systems,  for  Act  March  21,  1918,  §  10,  relat- 
ing to  litigation  against  railroad  companies,  contemplated  no  delay  in 
litigation,  but  merely  a  stay  of  process,  and,  in  event  private  operation  of 
railroads  be  resumed,  it  would  be  to  the  interest  of  the  telegraph  com- 
pany to  have  the  condemnation  action  disposed  of. 

Petition  by  the  Postal  Telegraph-Cable  Company,  a  corporation, 
for  writ  of  mandamus  to  Hon.  Rhydon  M.  Call,  Judge  of  the  United 
States  District  Court  for  the  Southern  District  of  Florida.  Writ  or- 
dered to  issue. 

Sam  R.  Marks,  of  Jacksonville,  Fla.  (Marks,  Marks  &  Holt,  of 
Jacksonville,  Fla.,  on  the  brief),  for  petitioner. 

John  E.  Hartridge,  of  Jacksonville,  Fla.,  for  respondent. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

GRUBB,  District  Judge.  This  is  an  application  addressed  to  this 
court  by  the  petitioner  for  a  writ  of  mandamus  to  the  respondent, 
directing  him  to  proceed  to  hear  and  determine  a  controversy  pending 
between  petitioner,  as  plaintiff,  and  the  Florida  East  Coast  Railway 
Company  and  the  American  Telephone  &  Telegraph  Company,  as 
defendants,  in  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Florida,  in  which  the  petitioner  is  seeking  to  condemn 
a  right  of  way  for  a  telegraph  line,  upon  and  along  the  right  of  way 
of  the  Florida  East  Coast  Railway  Company  between  East  Palatka 
and  Miami,  a  distance  of  about  304  miles. 

[1]  The  petition  avers  that  on  April  15,  1918,  the  cause  was  at  is- 

^=»For  oUier  caaes  see  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  A  Indezea 
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sue  and  came  on  for  trial,  and  that  the  defendant  railway  company 
then  filed  a  special  plea,  setting  out  that  its  railroad  was  on  December 
28,  1917,  taken  possession  of  by  the  President  of  the  United  States, 
through  the  Secretary  of  War,  and  was  then  being  operated  by  the 
Director  General  of  Railroads  of  the  United  States,  and  that  petition- 
er's condemnation  action  should  not  be  permitted  to  go  further  with- 
out the  consent  of  the  Director  General.  The  District  Court  sustained 
the  plea,  and  ordered  that  the  further  prosecution  of  the  cause  be 
stayed  or  suspended  until  the  petitioner  had  procured  the  consent 
of  the  Director  General  of  Railroads  or  of  the  War  Department,  or 
until  such  time  as  the  government  had  surrendered  possession  of  the 
railroad  of  the  Florida  East  Coast  Railway  Company  to  its  owners. 
Section  10  of  "An  act  to  provide  for  the  operation  of  transporta- 
tion systems  while  under  federal  control,  for  the  just  compensation  of 
their  owners,  and  for  other  purposes,"  approved  March  21,  1918 
(Act  March  21,  1918,  c.  25  [Comp.  St.  1918,  §  31153^1])  is  as  follows: 

"That  carriers  while  under  federal  control  shall  be  subject  to  all  laws 
and  llablUtleB  as  common  carriers,  whether  arising  under  state  or  federal 
laws  or  at  common  law,  except  in  so  far  as  may  be  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  act  applicable  to  such  federal  control  or  with 
any  order  of  the  President.  Aciiom  at  law  or  suits  in  equity  may  &e  brought 
J)y  and  against  such  carriers  and  judgments  rendered  as  nmo  provided  hy 
law;  and  in  Ofny  action  at  lav>  or  suit  in  equity  against  the  carrier,  no  de- 
fense shall  be  made  thereto  upon  the  ground  that  the  carrier  is  an  instrumen- 
tality or  agency  of  the  federal  government.  Nor  shall  any  such  carrier  be 
entitled  to  have  transferred  to  a  federal  court  any  action  heretofore  or 
hereafter  instituted  by  or  against  It,  which  action  was  not  so  transferable 
prior  to  the  federal  control  of  such  carrier;  and  any  action  which  has  here- 
tofore been  so  transferred  because  of  such  federal  control  or  of  any  act  of 
Congress  or  official  order  or  proclamation  relating  thereto  shall  upon  mo- 
tion of  either  party  be  retransferred  to  the  court  In  which  It  was  originally 
Uistituted.  But  no  process,  mesne  or  final,  shall  he  levied  against  any  prop- 
erty under  such  federal  control" 

The  pertinent  parts  are  underscored.  Its  effect  is  to  limit  the  inter- 
ference of  government  control  in  the  prosecution  of  suits  against 
carriers,  whether  at  law  or  in  equity,  to  the  enforcement  of  the  judg- 
ment or  decree  and  not  to  interfere  with  the  right  of  the  plaintiff  to 
obtain  a  judgment  or  decree  against  the  carriers.  It  permits  actions 
at  law  or  in  equity  to  be.  brought  against  the  carriers,  and  judgments 
to  be  rendered  as  now  provided  by  law,  and  prohibits  the  carrier  from 
defending  upon  the  ground  that  it  is  an  instrumentality  or  agency  of 
the  federal  government.  It  provides,  however,  that  the  judgment 
or  decree,  when  obtained,  shall  not  be  enforced,  as  against  the  prop- 
erty in  federal  control,  by  process,  mesne  or  final.  We  think  the  ex- 
press words  of  the  statute  require  the  court  to  proceed  to  judgment 
or  decree  in  any  pending  cause,  and  to  prohibit  any  defense  being  made 
to  the  obtaining  of  the  judgment  or  decree  upon  the  idea  that  the  car- 
rier or  its  property  is  in  government  control  or  possession. 

The  United  States  was  not  a  party  defendant  in  the  condemnation 
case,  and  could  not  have  been  made  such  except  by  its  consent,  and  so 
will  not  be  affected  by  any  decree  that  may  be  rendered  in  that  cause, 
in  its  absence.  Its  rights  are  fully  protected  by  the  statutory  provi- 
sion that  any  decree  there  rendered  is  unenforceable  while  the  rail- 
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road  remains  in  the  control  of  the  government,  if  such  a  provi^on  was 
necessary  to  afford  such  protection  to  it. 

[2]  The  control  of  the  United  States  over  the  lines  of  petitioner 
does  not  affect  its  right  to  institute  condemnation  proceedings.  Pe- 
titioner's corporate  entity  and  its  franchises  were  not  taken  over  by  the 
government,  but  only  its  existing  physical  lines  of  telegraph.  This 
left  its  right  to  institute  condemnation  proceedings  and  to  acquire  new 
rights  of  way  unimpaired. 

[3]  It  is  said  that  the  decree,  if  obtained,  will  be  valueless,  until  the 
property  is  surrendered  by  the  government,  which  may  never  occur, 
and  that  proceeding  in  advance  of  a  surrender  will  prove  a  futile  thing, 
if  there  turns  out  to  be  no  surrender.  There  is  a  manifest  advantage 
to  the  petitioner  in  being  allowed  to  proceed  to  judgment  now,  in  that 
the  necessary  period  for  securing  a  judgment  will  begin  to  run  from 
the  present  time,  instead  of  from  the  end  of  government  control. 
If  the  decree  never  becomes  enforceable  against  the  railway  company, 
no  harm  will  be  done  it  by  now  proceeding,  except  the  time  of  coun- 
sel and  witnesses  during  the  hearing.  The  delay  to  the  petitioner,  if 
the  proceeding  is  stayed,  may  be  a  serious  detriment  to  it  and  to  the 
public  served  by  it.  The  statute  seems  to  have  been  framed  with  the 
purpose  of  preventing  government  possession  from  causing  delays  in 
litigation,  and  we  think  it  is  properly  applicable  to  this  case. 

Let  an  order  issue  to  the  respondent,  directing  him  to  proceed  to 
hear  and  determine  the  controversy,  as  prayed  for  in  the  prayer  of  the 
petition. 


WELLS  V.  BROWN  et  al.* 
(Circuit  Court  of  Appeals,  Eighth  Circuit.     January  27,  1919.) 

No.  5184. 

K  CoxmnB  ^=>359,  365 — Federa.l  Courts — Stats  Laws  as  Bxtues  of  Decision 
— Construction  of  Wills. 

In  the  absence  of  any  question  of  ylolatlon  of  the  federal  Constitution 
or  a  federal  statute,  or  of  commercial  law,  a  will  must  be  interpreted  by 
a  federal  court  in  accordance  with  the  law  of  the  state  where  made,  as 
it  existed  at  the  time  of  testator's  death,  as  evidenced  by  statute  or  rules 
of  interpretation  of  the  highest  court  of  the  state. 

2.  Wills  ^=3601(2) — Construction — ^Devise  op  Real  Estate. 

Under  Gen.  St  Kan.  1909,  §  9831,  providing  that  every  devise  shall  be 
construed  to  convey  all  the  estate  of  the  testator,  unless  it  cleariy  ap- 
pears that  testator  intended  to  convey  a  less  estate,  where  a  paragraph 
of  a  will  conveys  all  the  title  to  real  estate  which  testator  could  devise, 
and  gives  the  devisee  absolute  power  of  disposition,  a  request,  contained 
in  a  subsequent  paragraph,  that  devisee  devise  to  specified  persons  what 
might  remain  of  the  property  at  devisee's  death,  is  ineffective. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  in  equity  by  Robert  Wesley  Wells  against  Madeleine  S.  Brown. 
Robert  Ryan  Brown,  a  minor,  represented  by  George  T.  McDermott, 
guardian  ad  litem,  and  Joseph  L.  Brown.  Decree  for  defendants,  and 
complainant  appeals.     Affirmed. 

^s>For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digeeta  4  Indexes  , 
*Rehearlng  denied  March  29.  1919. 
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D.  W.  Eaton,  of  Kansas  City,  Mo.  (W.  E.  Ziegler,  of  Coffeyville, 
Kan.,  and  Hyden  J.  Eaton,  of  Kansas  City,  Mo.,  on  the  brief),  for  ap- 
pellant. 

Robert  Stone,  of  Topeka,  Kan.  (Charles  D.  Welch,  of  Coffeyville, 
Kan.,  and  George  T.  McDermott  and  H.  O.  Caster,  both  of  Topeka, 
Kan.,  on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  case  properly  presents  to  this 
court,  by  an  appeal  from  a  decree  of  dismissad  of  the  complaint  of 
Robert  Wesley  Wells,  the  question  whether  the  second  and  third  para- 
graphs of  the  will  of  Laura  A.  Wells  vested  on  her  death  an  absolute 
estate  in  fee  in  the  real  estate  subject  thereto  in  Eliza  J.  Wann,  with 
unlimited  power  of  disposition,  or  a  life  estate  with  power  of  disposi- 
tion during  her  life  only,  with  remainder  over  in  that  portion  of  the 
property  which  she  did  not  dispose  of  during  her  life,  to  Madeleine 
S.  Wells  and  Robert  L.  Wells.  The  second  and  third  paragraphs  of 
the  will,  so  far  as  they  are  material  to  this  issue,  read  in  this  way : 

'*2.  I  give,  devise  and  bequeath  to  my  mother,  EUza  Jane  W^ann,  all  my  prop- 
erty, real,  personal  and  mixed,  of  whatever  nature  and  kind  whatsoever  and 
wheresoever  the  same  shall  be  situated  at  the  time  of  my  death,  to  have  and 
to  hold,  as  her  own  and  exclusive  property  in  case  she  survives  me. 

"3.  Reposing  full  faith  and  confidence  in  the  judgment  and  discretion  of  my 
mother,  Eliza  Jane  Wann,  it  is  my  wish  and  I  request  that  she  devise  and 
bequeath  whatever  remains  at  the  time  of  her  death  of  the  property  which 
she  shall  have  received  from  me  by  the  provisions  of  this  will  as  follows: 

"That  she  devise  and  bequeath  one-half  of  said  prc^[)erty  to  my  adopted 
daughter,  Madeleine  S.  Wells,  and  one-half  to  my  nephew-in-law,  Robert  Wes- 
ley Wells,  or  if  either  be  dead,  to  their  surviving  issue." 

[1]  The  property  devised  was  situated  in  the  state  of  Kansas  and 
the  testatrix  died  there  on  the  5th  day  of  February,  1913.  Established 
rules  for  the  construction  by  the  federal  courts  of  wills  of  real  estate 
are:  (1)  That,  in  the  absence  of  any  question  of  a  violation  of  the  fed- 
eral Constitution  or  of  a  federal  statute,  and  in  the  absence  of  any 
qu^tion  of  commercial  law,  wills  must  be  interpreted  in  accordance 
with  the  law  of  the  state  in  which  they  were  made,  as  it  is  evidenced  by 
its  statutes  and  the  rules  of  interpretation  of  those  statutes  and  of 
wills  which  have  been  adopted  by  the  highest  judicial  tribunal  of  the 
state  (Lucas  v.  McNeill,  231  Fed.  672,  145  C.  C.  A.  558);  and  (2)  that 
a  will  must  be  construed  according  to  the  law  thus  evidenced  as  that 
law  was  at  the  time  of  the  death  of  the  testatrix,  in  this  case  on  Feb- 
ruary 5,  1913,  and  not  as  it  was  at  any  other  time  prior  or  subsequent 
thereto,  when  the  established  law  differed  from  that  at  the  time  of  the 
death  (De  Peyster  v.  Clendining,  8  Paige  [N.  Y.]  295,  304;  Dodge  v. 
Williams,  46  Wis.  70,  106,  1  N.  W.  92,  50  N.  W.  1103;  In  re  Kop- 
meier,  113  Wis.  233,  89  N.  W.  134,  138;  Wilson  v.  Greer,  50  Okl 
387,  151  Pac.  629,  632;  Barber  et  al.  v.  Brown,  55  Okl.  34,  154  Pac. 
1156). 

[2]  At  the  time  of  the  death  of  the  testatrix  the  statutes  of  Kan- 
sas provided  that : 

"Every  devise  of  real  property  In  any  will  shall  be  construed  to  convey  all 
the  estate  of  the  testator  therein  which  he  could  lawfully  devise,  unless  it 
shall  clearly  appear  by  the  will  that  the  testator  intended  to  convey,  a  less 
estate."    Gen.  SUt  Kan.  190e,  I  0831. 
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Many  opinions  of  the  Supreme  Court  of  Kansas  interpreting  wiUs 
had  been  rendered  before  February  5,  1913,  when  the  testatrix  died, 
and  many  have  been  rendered  since.  Those  opinions  have  been  ex- 
haustively reviewed  and  discussed  by  counsel  in  their  briefs,  and  they 
have  received  the  careful  perusal  and  consideration  of  the  court.  They 
have  convinced  that,  whatever  changes  or  modifications  have  been 
wrought  since  by  the  decisions  or  opinions  in  Bullock  v.  Wiltberger, 
92  Kan.  900,  142  Pac.  950,  Morse  v.  Henlon,  97  Kan.  399,  155  Pac. 
800,  Postlethwaite  v.  Edson,  98  Kan.  444,  155  Pac.  802,  and  Bryant 
V.  Planner,  99  Kan.  472,  162  Pac.  280,  the  law  of  Kansas  on  Febru- 
ary 5,  1913,  evidenced  by  the  statute  cited  and  by  the  opinions  of  its 
Supreme  Court,  rendered  prior  to  that  date,  was  that  when  a  will  con- 
taining two  paragraphs,  the  first  of  which,  standing  alone,  was  suffi- 
cient to  convey  all  the  title  to  the  real  estate  in  question  which  the 
testator  could  lawfully  devise,  and  was  also  sufficient  to  give  the  tes- 
tator the  power  of  disposition  thereof,  and  the  second  paragraph  dis- 
closed an  endeavor  to  diminish  that  estate,  the  devise  contained  in 
the  first  paragraph  was  valid,  and  that  in  the  second  was  void,  because 
(1)  the  first  devise  could  not  be  lawfully  diminished  by  a  subsequent 
grant  or  devise  to  another  than  the  first  devisee;  and  (2)  where  the 
first  devisee  is  given  an  absolute  power  of  disposition,  a  grant  of  a 
remainder  over  in  a  subsequent  paragraph  is  ineffective.  McNutt  v. 
McComb,  61  Kan.  25,  58  Pac.  965;  Holt  v.  Wilson,  82  Kan.  268,  269, 
272,  273,  108  Pac.  87;  Thornberry  v.  Fletcher,  91  Kan.  744,  745,  747, 
139  Pac.  391. 

The  court  below  tested  this  will  by  this  law,  and  reached  the  con- 
clusion that  in  view  thereof,  and  of  the  express  provision  of  the  Kan- 
sas statutes,  that  every  devise  of  real  property  in  any  will  shall  be 
construed  to  convey  all  the  estate  of  the  testator  therein  which  he 
could  lawfully  devise,  unless  it  shall  clearly  appear  by  the  will  that 
the  testator  intended  to  convey  a  less  estate,  it  could  not  hold  that  it 
clearly  appeared  from  this  will  that  the  testatrix  intended  by  its  first 
paragraph  to  convey  less  than  all  the  estate  she  could  lawfully  devise. 
No  lexical  or  rational  way  of  escape  from  this  conclusion  has  teen 
found.  The  devise  in  the  second  paragraph  of  the  will,  standing  alone, 
was  ample  to  convey  all  the  estate  the  testatrix  could  lawfully  devise, 
and  it  gave  ihe  devisee  the  absolute  power  of  disposition.  Therefore, 
under  the  law  of  Kansas  as  it  stood  on  February  5,  1913,  that  estate 
could  not  be  diminished,  nor  could  a  remainder  over  be  granted  by 
the  subsequent  third  paragraph  of  the  will,  and  the  decree  below  is 

Affirmed. 


STEAMER  AVALON  CO.  v.  HUBBARD  S.  S.  GO. 

THE  GENERAL  HUBBARD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  8,  19ia) 

No.  3197. 

1.  Salvage  ^=>34 — Amount  of  Compknsation — ^Adequacy  op  Awabd. 

An  award  of  $2,000,  salvage  to  a  steamship  worth  $200,000.  for  towing 
another  steamship  with  a  broken  crank  shaft  and  worth,  with  car^, 
$481,000,  from  a  point  14  miles  off  the  Oregon  coast  to  Astoria,  requiring 
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18  hours,  although  the  weather  was  fair  and  there  was  little  danger,  held 
Inadeauate,  and  increased  to  $5,000. 
2.  Salvaoe  ^=s>24 — Theobt  and  Purpose  of  Remunebation. 

Salvage  is  both  compensation  and  reward,  and,  while  It  should  not  be 
extravagant,  it  should  be  liberal,  to  encourage  prompt,  energetic,  and  ef- 
ficient service  in  the  relief  of  vessels  in  periL 

[Ed.  Nota — For  other  dehnition^,  see  Words  and  Phrases,  First  and 
Second  Series,  Salvage.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Suit  in  admiralty  by  the  Steamer  Avalon  Company  against  the 
American  steamer  General  Hubbard;  Hubbard  Steamship  Company, 
claimant.    Decree  for  libelant,  from  which  it  appeals.    Reversed. 

Ira  S.  Lillick,  of  San  Francisco,  Cal,  for  appellant. 
Edward  J.  McCutchen,  Warren  Olney,  Jr.,  and  Charles  W.  Willard, 
all  of  San  Francisco,  Cal.,  for  appellee.    • 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  [1]  About  midnight  July  24,  1916,  the 
steamer  General  Hubbard,  of  the  value  of  $465,000,  carrying  a  cargo 
of  lumber  of  the  value  of  about  $16,000,  broke  her  crank  shaft  when 
proceeding  southward  along  the  Oregon  coast,  about  14  miles  from 
Cape  Meares.  She  sent  up  rockets  to  attract  the  attention  of  the  light- 
house keeper  at  the  cape,  so  that  a  steam  tug  might  be  sent  out,  where- 
by a  request  might  be  telephoned  to  the  owners  at  Astoria,  to  send 
out  a  tugboat  from  Astoria.  The  steamer  Avalon,  valued  at  $200,000, 
carrying  but  20  or  30  tons  of  cargo,  proceeding  northward  on  a  voy- 
age to  Willapa  Harbor,  saw  the  signals  and  drew  near,  and,  at  the  re- 
quest of  the  captain  of  the  General  Hubbard,  took  the  latter  vessel  in 
tow,  had  her  in  tow  18  hours,  and  left  her  at  Astoria.  The  court  be- 
low found  that  the  services  were  salvage  services,  but  that  they  were 
not  attended  by  any  special  danger,  and  that  the  Avalon  was  entitled 
to  an  award  of  $2,000  for  the  service,  including  the  services  of  her 
crew. 

The  appellant,  on  appeal  to  this  court,  contends  that  the  amount 
awarded  by  the  court  below  is  inadequate.  The  evidence  indicates 
that  there  was  no  danger  that  the  General  Hubbard  would  drift  to  the 
shore,  since  she  lay  14  miles  therefrom.  She  carried  a  deckload  of 
lumber,  and  it  was  suggested  by  the  appellant  that,  in  case  a  north- 
westerly gale  came  up,  she  might  drop  her  deckload  and  fill  with  water. 
But  the  weather  was  fair,  and  the  evidence  was  that  at  that  season  of 
the  year  little  danger  was  to  be  apprehended  of  stormy  weather.  There 
was  no  entry  in  the  logbook  of  either,  vessel  to  indicate  any  condition 
of  peril.  It  appears,  however,  that  in  entering  the  Columbia  river  a 
strong  current  was  met,  which  impeded  progress,  and  for  half  an  hour 
prevented  headway.  The  captain  of  the  Avalon  testified  as  to  the 
danger  of  this  particular  part  of  the  operation,  and  said : 

"It  would  not  have  taken  but  very  Uttlev  and  she  would  have  gone  on  the 
south  jetty,  and  she  would  have  taken  me  with  her." 
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The  officers  of  the  General  Hubbard,  however,  contradicted  this  tes- 
timony, and  the  finding  of  the  trial  court  that  no  special  danger  at- 
tended the  salvage  service  must  be  accepted  as  conclusive  on  this  ap- 
peal. 

The  elements  of  salvage  service  here  to  be  considered,  therefore,  are 
limited  to  the  labor  performed  by  the  salvors,  the  value  of  the  prop- 
erty which  they  employed  in  the  service,  the  value  of  the  property 
salved,  and  the  degree  of  danger  from  which  it  was  rescued.  It  is 
evident  that  a  disabled  steamship,  without  wireless  equipment,  lying 
in  the  trough  of  the  sea,  unable  to  keep  her  head  up  to  the  wind,  and 
carrying  a  deckload  16  feet  high,  is  in  some  degree  of  peril.  The 
peril  in  this  instance  was  diminished  by  the  fact  that  there  was  little 
wind  or  sea,  and  there  was  reasonable  expectation  of  a  continuation 
of  favorable  conditions,  and  the  steamship  lay  in  an  ocean  path  not 
infrequently  traveled  by  vessels. 

[2]  This  court  has  repeatejlly  applied  the  rule  expressed  in  Simp- 
son V.  Dollar,  109  Fed.  814,  48  C.  C.  A.  663,  where  we  said: 

"No  exact  criterion  can  be  found  for  estimating  the  amount  of  salvage  in 
any  case.  The  Judgments  of  courts  must  necessarily  differ  as  to  the  precise 
amonnt  to  be  allowed  under  given  circumstances.  Where  there  has  been  no 
mistake  in  fact,  or  application  of  an  unwarranted  rule  of  oompensatlon  in 
arriving  at  the  award,  and  the  amount  allowed  cannot  be  clearly  seen  to  be 
inappropriate,  the  courts  on  appeal  have  been  reluctant  to  disturb  the  decision 
of  the  tria]  coiut." 

But  salvage  is  both  compensation  and  reward,  and  while  it  should 
not  be  extravagant,  or  such  as  to  excite  greed,  it  should  be  liberal,  to 
encourage  prompt,  energetic,  and  efficient  service  in  the  relief  of  ves- 
sels in  peril.  S'onderburg  v.  Tdwboat  Co.,  3  Woods,  146,  Fed.  Cas.  No. 
13,175;  Murphy  v.  Ship  Suliote  (C.  C.)  5  Fed.  99;  The  Blackwall,  10 
Wall.  1,  14,  19  L.  Ed.  870.    In  the  latter  case  it  was  said: 

"Ck>mpensation  as  salvage  is  not  viewed  by  the  admiralty  courts  merely 
as  pay,  ♦  ♦  ♦  but  as  a  reward  given  for  perilous  services*  vdmitarily 
rendered,  and  aa  an  inducement  to  seamen  and  others  to  ^nbark  in  such  un- 
dertakings to  save  life  and  property." 

Notwithstanding  that  the  services  were  not  perilous  in  the  case  at 
hand,  the  circumstances  present  a  salvage  case  of  merit,  entitling  the 
salvor  to  a  fair  reward  for  efficient  and  successful  services  in  rescuing 
property  of  great  value.  The  sum  awarded  is  so  low  as  to  constitute 
no  appreciable  reward  for  salvage.  It  is  little,  if  any,  more  than  re- 
muneration to  the  appellant  for  time,  expenses,  and  the  use  of  means, 
if  we  take  into  account  the  earning  capacity  of  vessels  engaged  in  the 
coastwise  trade  in  the  summer  of  1916.  We  think  the  award  is  so  low 
as  to  involve  a  misapplication  of  the  law  of  salvage,  and  that  a  fair 
award  would  be  not  less  than  $5,000. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  enter  a  decree  for  the  appellant  in  the  sum  of  $5,000. 
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In  re  PRUSSIAN. 

(District  Court,  E.  D.  Michigan,  S.  D.      February,  1919.) 

No.  35ia 

1.  Bankkuptoy  ^=:»241(1) — ExAMiiTATioNB  Befobe  Befebbk — ^Rights  of  Cbed- 

rroRS — "PsocESDiNQ  IN  Bankruptcy." 

The  examination  of  witnesses  before  a  referee,  (under  Bankruptcy 
Act  July  I,  1808,  {  21a  (CJomp.  St.  {  9605),  Is  a  "proceeding  In  bankruptcy" 
before  a  court,  and  every  creditor  of  the  bankrupt  Is  a  party  In  Interest, 
and  entitled  to  participate  therein,  and  to  the  presence  of  counsel  In  his 
behalf. 

[Ed.  Note. — ^Por  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Proceeding  In  Bankruptcy.] 

2.  Bankbuftct  ^=:»241(1) — EIzamination  Befobe  Refebes — ^Riqht  of  Obedi- 

TOB  as  Witness  to  Counsel. 

That  a  creditor  is  subpoenaed  by  the  trustee  for  examination  before  a 
referee,  under  Bankruptcy  Act  July  1,  1898,  $  21a  (Comp.  St.  {  9605), 
does  not  lessen  his  right  as  a  creditor  to  be  represented  by  counsel,  nor 
does  the  fact  that  he  has  not  yet  proved  his  claim,  nor  that  his  counsel 
happens  also  to  be  attorney  for  the  bankrupt. 

In  Bankruptcy.  In  the  matter  of  Meyer  Prussian,  bankrupt.  On 
review  of  order  of  referee.    Remanded. 

Selling  &  Brand,  of  Detroit,  Mich.,  for  petitioner. 
Henry  M.  Butzel  and  B.  J.  Lincoln,  both  of  Detroit,  Mich.,  for 
trustee. 

TUTTLE,  District  Judge.  This  matter  is  before  the  court  on  a 
petition  to  review  an  order  of  the  referee  in  bankruptcy  for  this  di- 
vision, excluding  from  an  examination  being  held  under  Bankruptcy 
Act  July  1,  1898,  c.  541,  §  21a,  30  Stat.  551  (Comp.  St.  §  9605), 
an  attorney  who  appeared  at  such  examination  as  counsel  for  a  cred- 
itor who  had  been  called  by  the  trustee  for  examination.  The  ex- 
clusion was  based  on  the  ground  that  such  attorney  was  also  counsel 
for  the  bankrupt  and  that  therefore  his  presence  would  be  improper, 
and  .on  the  further  ground  that  as  such  creditor  had  not  proved  his 
claim  in  the  bankruptcy  proceedings  he  was  not  a  creditor  and  there- 
fore not  entitled  to  be  represented  at  the  hearing.  The  question  cer- 
tified by  the  referee  is  thus  stated  by  him  in  his  certificate : 

"The  sole  question  for  review,  therefore,  Is:  May  a  witness  who  is  sub- 
poenaed to  appear  before  the  referee  at  the  Instance  of  the  trustee  and  for  the 
purpose  of  inquiring  into  the  conduct,  assets,  and  property  of  the  bankrupt, 
where  the  witness,  although  a  creditor,  has  not  filed  a  claim  In  the  proceed- 
ings, be  represented  by  the  attorney  for  the  bankrupt,  over  the  protest  and 
objection  of  the  trustee  or  his  attorney?" 

[1]  Section  21a  provides  as  follows: 

'*A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person,  Including  the  bankrupt  and 
his  wife,  to  appear  In  court  or  before  a  referee  or  the  Judge  of  any  state 
court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt, 
whose  estate  is  in  process  of  administration  under  this  act" 
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General  Order  4  (89  Fed.  iv,  32  C.  C.  A.  viii)  provides  as  follows : 

"Proceedings  In  bankruptcy  may  be  conducted  by  the  bankrupt  In  person 
in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  Interest  Every 
party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall  be 
an  attorney  or  counselor  authorized  to  practice  in  the  Circuit  CJourt  or  Dis- 
trict Court"  \ 

General  Order  22  (89  Fed.  x,  32  C.  C.  A.  xxv)  provides,  among 

other  things,  as  follows : 

"The  examination  of  witnesses  before  the  referee  may  be  conducted  by  the 
party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be 
subject  to  examination  and  cross^xamlnation,  which  shall  be  had  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law." 

Reading  these  provisions  together,  it  seems  plain  that  an  examina- 
tion under  section  21a  is  a  legal  proceeding  in  court  involving  the 
rights  of  both  the  bankrupt  and  his  creditors.  The  objects  of  such  a 
proceeding  are,  of  course,  to  assist  the  trustee  to  discover  concealed 
assets  of  the  bankrupt,  to  ascertain  whether  the  bankrupt  has  given 
preferences  to  any  of  his  creditors,  to  learn  whether  the  bankrupt  has 
been  guilty  of  acts  which  would  prevent  him  from  obtaining  his  dis- 
charge in  bankruptcy,  and,  in  general,  to  aid  the  trustee  to  recover, 
for  the  creditors,  any  property  to  which  they  are  entitled,  to  protect 
their  rights  in  the  bankruptcy  proceedings,  and  to  assist  the  court  in 
administering  the  estate  of  the  bankrupt.  Cameron  v.  United  States, 
231  U.  S.  710,  34  Sup.  Ct  244,  58  L.  Ed.  448;  Uhner  v.  United  States, 
219  Fed.  641,  134  C.  C.  A.  127  (C.  C.  A.  6).  This  examination  is  a 
proceeding  in  bankruptcy  before  a  court,  in  which  witnesses  are  ex- 
amined and  cross-examined,  as  in  ordinary  trials  in  law  or  equity. 
It  is  a  more  or  less  public  proceeding.  In  re  Greenbaum,  249  Fed.  468, 
161  C.  C.  A.  426  (C.  C.  A.  6). 

It  seems,  therefore,  clear  that  every  creditor  of  the  bankrupt  is 
a  party  in  interest  to  such  proceeding  and  entitled  to  participate  there- 
in and  to  the  presence  of  counsel  on  his  behalf.  Remington  on  Bank- 
ruptcy (2d  EdO  vol.  2,  §  1574;  Good  v.  Kane,  211  Fed.  956,  128  C 
C.  A.  454  (C.  C.  A.  8) ;  General  Order  4;  General  Order  22. 

[2]  One  of  the  fundamental  rights  of  every  person  compelled  or 
entitled  to  appear  in  court  to  defend  himself  or  his  property  is  the  right 
to  be  attended  by  counsel.  Creditors,  therefore,  having  interests  in 
bankruptcy  proceedings  vitally  affecting  themselves  and  their  property 
certainly  should  not  be  deprived  of  this  fundamental  and  valuable  right. 
The  fact  that  a  creditor  entitled  to  thus  appear  and  be  represented  by 
counsel  at  this  examination  is  summoned  to  attend  as  a  witness  surely 
cannot  so  affect  the  situation  that  a  creditor  who  might  otherwise 
have,  attended  the  hearing  with  counsel  loses  this  right  merely  be- 
cause, instead  of  appearing  voluntarily,  he  attends  in  response  to  a  sub- 
pcena.  No  good  reason  for  this  distinction  has  been  presented  to  me 
and  I  can  perceive  none. 

Nor  does  the  fact  that  a  creditor  has  not  actually  proved  his  claim 
render  him  any  the  less  a  creditor  of  the  bankrupt  within  the  meaning 
of  the  Bankruptcy  Act.    In  re  Jehu  (D.  C.)  94  Fed.  638;  In  re  Walker 
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(D.  C.)  96  Fed.  550;  In  re  Kuffler  (D.  C.)  153  Fed.  667;  In  re  Rose 
(D.  C.)  163  Fed.  636;  Beaven  v.  Stuart,  250  Fed.  972, C.  C.  A.  — . 

Furthermore,  this  right  of  the  creditor  in  the  present  case  to  have 
counsel  present  at  his  examination  before  the  referee,  cannot,  in  my 
opinion,  be  lost  or  affected  by  the  fact  that  his  attorney  happened  also 
to  be  the  attorney  for  the  bankrupt  It  appears  from  the  record  that 
the  attorney  who  represented  the  creditor  upon  this  hearing  had  been 
his  attorney  for  some  time  previously,  and  there  is  no  claim,  or  evi- 
dence tending  to  support  an  inference,  that  there  was  any  collusion  be- 
tween the  creditor  and  the  bankrupt,  or  any  lack  of  good  faith  on  the 
part  of  the  attorney  in  question.  No  authority  has  been  cited,  and 
I  have  discovered  none,  holding  that  a  party,  if  entitled  to  counsel, 
cannot  be  represented  by  a  particular  attorney  simply  because  the  lat- 
ter happens  to  be  also  attorney  for  another  party  in  the  same  case^ 
and  even  though  such  other  party  did  not  have  any  right  to  be  rep- 
resented by  counsel. 

The  only  instance  in  which  the  court  would  have  a  right  to  be  con- 
cerned with  the  question  whether  one  attorney  could  properly  rep- 
resent more  than  one  client  interested  in  the  same  cause  is  when  in 
fairness  to  the  clients  the  retainers  are  inconsistent  and  the  same  at- 
torney could  not  fairly  and  honestly  serve  both  clients.  No  such 
question  is  here  presented.  I  am  satisfied  that  no  authority  can  be 
found  holding  that  an  attorney  cannot  serve  as  many  clients  as  desire 
to  employ  him  in  the  same  proceeding,  unless  such  retainers  become 
unprofessional,  because  they  place  the  attorney  on  opposite  and  incon- 
sistent sides  of  a  contention,  so  that  he  cannot  be  fair  with  all  of  his 
clients.  There  is  nothing  to  prevent  a  creditor  from  joining  his  cause 
with  that  of  a  bankrupt.  If  such  a  creditor  and  a  bankrupt  see  fit 
to  do  that,  and,  knowing  the  full  situation,  employ  the  same  counsel, 
there  is  nothing  improper  about  it.  The  question  of  the  propriety  of 
such  a  course  is  one  for  the  clients  directly  concerned,  and  does  not  in- 
volve or  concern  other  parties  to  the  contest. 

It  is  therefore  unnecessary  to  consider,  and  this  court  does  not  de- 
cide, whether  this  attorney,  if  appearing  as  coimsel  for  the  bankrupt, 
would  have  been  entitled  to  be  present  at  this  examination. 

It  is  urged  with  much  earnestness  that  to  permit  the  presence  of 
counsel,  who  is  also  attorney  for  the  bankrupt,  at  such  an  examina- 
tion, would  tend  to  defeat  the  very  object  thereof,  by  permitting  the 
bankrupt  to  obtain  information  as  to  the  testimony  given  at  the  ex- 
amination, and  thus  enable  him  to  cover  up  his  tracks  and  evade  jus- 
tice. Any  such  argument,  however,  should  be  addressed  to  the  tri- 
bunal which  made  this  law,  and  not  to  the  court,  whose  only  duty 
and  power  in  this  connection  is  to  construe  the  law  so  made. 

The  contention  really  amounts  to  this,  that  the  examination  provided 
by  section  21a  should  be  held  to  be  a  secret  inquisition,  at  which  only 
certain  persons  may  be  present.  Aside  from  the  inherent  difficulty 
in  determining  just  who  might  and  who  might  not  attend  such  exam- 
ination, it  is  not  clear  by  what  authority  a  trustee  in  bankruptcy,  or 
even  the  referee  or  court,  could  convert  this  bankruptcy  proceeding, 
held  in  a  court,  with  witnesses  sworn  and  testifying,  subject  to  exam- 
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ination  and  cross-examination  in  conformity  with  the  rules  of  law, 
into  a  secret  session  at  which  certain  parties,  having  rights  which  may 
be  affected  by  the  questions  asked  or  the  answers  given  at  the  hearing, 
may  be  compelled  to  attend,  but  from  which  their  counsel,  and  other 
parties  having  rights  involved  in  such  proceeding,  together  with  their 
counsel,  may  be  excluded.  Counsel  have  not  pointed  out  any  provi- 
sion in  the  Bankruptcy  Act  justifying  such  a  construction  of  the  stat- 
ute or  rules  applicable,  and  I  know  of  none.  The  provisions  already 
mentioned  seem  to  clearly  indicate  that  a  contrary  construction  is  the 
proper  one. 

I  cannot  resist  the  conclusion  that  the  referee  erred  in  excluding 
from  this  examination,  under  the  circumstances  presented  by  the  rec- 
ord, counsel  for  this  creditor,  and  the  cause  must  be  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


HUTTON  et  al.  v.  TERRILU 
(District  Court,  S.  D.  New  York.    August  28,  191&) 

1.  IlTTEBNAL    REVENUE    ^=»4 — OONSTBUCTIOW    OP    StATUTTB. 

An  act  providing  for  an  internal  revenue  tax  must  be  construed  as  a 
revenue  act,  although  it  may  have  other  objects  in  addition  to  that  ot 
raising  revenue. 

2.  Saij:s  «=»412— Cotton  Futubes  Act — ^Action  on  Contract — ^Plbadino. 

A  failure  to  comply  with  the  provisions  of  Cotton  Futures  Act,  ti  3, 
4  (Comp.  St  §{  6309c,  63O0d),  requiring  contracts  of  sale  of  cotton  for 
future  delivery  to  be  in  writing  and  stamped,  Is  matter  of  defense,  in  an 
action  on  the  contract,  to  be  pleaded  by  way  of  answer. 

3.  Bbokebs  ^=»58 — Cotton  Futubes  Act — ^VAUDrrr  of  OoNntAor. 

The  provisions  of  CoUon  Futures  Act,  §{  3,  4  (Oomp.  St  1916,  ||  6309c^ 
6309d),  impdsing  an  excise  tax  on  contracts  of  sale  of  cotton  for  future 
delivery,  "made  at,  on,  or  in  any  exchange,"  and  requiring  such  con- 
tracts to  be  in  writing,  or  evidenced  by  a  memorandum  showing  names 
and  addresses  of  seller  and  buyer,  do  not  contemplate  the  making  of 
contracts  otherwise  than  in  accordance  with  the  usual  rules  of  exchanges, 
and  a  contract  is  not  invalid  because  made  by  a  broker  in  his  own  name, 
on  his  own  credit,  and  without  at  the  time  disclosing  the  name  of  his 
principal. 

At  law.  Action  by  Edward  F.  Hutton  and  others  against  Archi- 
bald S.  Terrill.  On  motion  by  plaintiff  for  judgment  on  the  pleadings, 
after  demurrer  by  defendant.    Motion  granted,  with  leave  to  answer. 

Millard  F.  Tompkins,  of  New  York  City,  for  the  motion* 
C.  C.  Daniels,  of  New  York  City,  opposed. 

MAYER,  EHstrict  Judge.  The  action  is  to  recover  $12,620,  with 
interest,  brought  by  plaintiffs,  who  are  brokers  and  members  of  the 
New  York  Cotton  Exchange.  The  first  two  causes  of  action  are  for 
moneys  expended  for  defendant's  use  and  at  his  request  in  purchases 
and  sales  of  cotton  for  future  delivery  upon  the  New  York  Cotton 
Exchange;  statements  rendered  defendant  of  such  transactions,  par- 
tial payments  made,  and  promises  to  pay  the  balance  being  pleaded. 

^sdFOT  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key^Numbered  Digeets  ft  Indexes 
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The  first  two  causes  of  action  are  identical  in  form,  except  that  in 
the  second  cause  of  action  the  sale  by  plaintiffs  of  the  cotton  purchased 
by  them  for  defendant's  account  was  made  after  notice,  because  plain- 
tiffs' margin  was  exhausted,  and  defendant,  after  notice  of  the  sale, 
ratified  and  confirmed  the  same  and  promised  to  pay  the  balance. 
The  third  cause  of  action  is  upon  an  account  stated  for  the  balance 
upon  a  further  statement  rendered. 

The  complaint  in  all  its  essential  allegations  is  practically  identical 
with  the  complaint  in  Springs  v.  James,  137  App.  Div.  110,  121  N. 
Y.  Supp.  1054,  affirmed  202  N.  Y.  603, 96  N.  E.  1131.  The  sole  ground 
for  the  demurrer  is  that  the  complaint  fails  to  show  that  the  provi- 
sions of  what  is  known  as  the  United  States  Cotton  Futures  Act, 
approved  August  11,  1916  (39  Stat.  476,  c.  313  [Compiled  Statutes 
c.  8B,  §  6309a]),  were  complied  with,  in  that — 

(a)  It  fails  to  allege  that  the  stamp  tax  of  two  cents  for  each  pound 
of  cotton  provided  for  in  the  Cotton  Futures  Act  was  paid  in  connec- 
tion with  the  purchases  and  sales  of  cotton  for  the  defendant's  ac- 
count. 

(b)  It  fails  to  allege  that  the  contracts  for  the  cotton  purchased 
and  sold  were  in  writing. 

(c)  It  alleges  that  the  purchases  were  made  in  the  plaintiffs'  own 
name,  without  disclosing  the  name  of  their  principal,  the  defendant. 

The  present  act  became  law  on  August  11,  1916,  and  provides,  in- 
ter alia :  ^ 

"That  this  act  shall  be  known  by  the  short  title  of  the  'United  States  Clot- 
ton  Futures  Act'    ♦     ♦    ♦ 

"Sec.  2.  That,  for  the  purposes  of  this  act,  the  term  'contract  of  sale'  shall 
be  held  to  include  sales,  agreements  of  sale,  and  agreem^its  to  sell.    *    *    * 

"Sec.  3.  That  upon  each  contract  of  sale  of  any  cotton  for  future  delivery 
made  at,  on,  or  in  any  exchange,  board  of  trade,  or  similar  Institution  or 
place  of  business,  there  Is  hereby  levied  a  tax  in  the  nature  of  an  excise  of  2 
cents  for  each  pound  of  the  cotton  involved  In  any  such  contract.    ♦    ♦    ♦ 

f'Sec.  4.  That  each  contract  of  sale  of  cotton  for  future  deUvery  mentioned 
In  section  three  of  this  act  shall  be  in  writing  plainly  stating,  or  evidenced 
by  written  memorandum  showing,  the  terms  of  such  contract,  including  the 
quantity  of  the  cotton  involved  and  the  names  and  addresses  of  the  seller  and 
buyer  in  such  contract,  and  shall  be  signed  by  the  party  to  be  charged,  or 
by  his  agent  in  his  behalf.    *    *    * 

"Sec.  12.  That  no  contract  of  sale  of  cotton  for  future  delivery  mentioned 
in  section  three  of  this  act  which  does  not  conform  to  the  requirements  of 
section  four  hereof  and  has  not  the  necessary  stamps  affixed  thereto,  as  re- 
quired by, section  eleven  hereof  shall  be  enforceable  in  any  court  of  the 
United  States  by,  or  on  behalf  of,  any  party  to  such  contract  or  his  privies." 

Comp.  St.  K  6309a-6309d,  6309m. 

It  is  for  alleged  failure  to  comply  with  the  provisions  supra  that 
defendant  seeks  to  avoid  liability. 

The  present  act  differs  from  the  Act  of  August  18,  1914  (38  Stat. 
693,  c.  253),  only  in  that  the  provision  of  the  previous  act  imposing  a 
tax  of  two  cents  per  pound  on  orders  given  to  purchase  or  sell  cot- 
ton not  of  a  certain  standard,  is  omitted  in  the  present  act,  which  con- 
fines the  tax  to  the  cotton  contracts  themselves. 

The  previous  act  had  been  held  unconstitutional  by  Judge  Hough, 
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because,  although  a  revenue  measure,  it  did  not  originate  in  the  House 
of  Representatives.    Hubbard  v.  Lowe  (D.  C.)  226  Fed.  135. 

[1]  While  it  is  plain  that  the  act  had,  forjts  purpose,  objects  other 
than  or  in  addition  to  raising  revenue,  it  must  be  construed  as  a  rev- 
enue act.  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct. 
658,  62  L.  Ed.  1061,  Ann.  Cas.  1917D,  854;  Hubbard  v.  Lowe,  supra  ; 
Lowe  V.  Farbwerke-Hoechst  Co.,  240  Fed.  671,  153  C.  C.  A.  469.  If 
not  so  construed,  then  some  of  the  provisions  of  the  act  might  be  re- 
garded as  unconstitutional. 

Bearing  in  mind  the  foregoing,  the  alleged  infirmities  of  the  com- 
plaint will  be  considered  in  the  order  above  recited. 

[2]  (a)  The  failure  to  allege  the  payment  of  the  stamp  tax.  Pass- 
ing by,  without  deciding,  plaintiffs'  contentions  that  there  is  no  alle- 
gation to  justify  the  inference  that  the  cotton  sold  was  of  the  grade 
or  standard  taxable,  and  that  the  provisions  of  section  12  apply  only 
to  an  action  to  recover  on  the  contract  itself,  as  distinguished  from  an 
action  to  recover  moneys  expended  for  another's  account,  the  demur- 
rer IS  not  good  as  a  matter  of  pleading.  It  will  be  noted  that  the  stat- 
ute does  not  make  the  contract  void,  but  only  not  enforceable  in  the 
courts  of  the  United  States.  What  the  statute  thus  provides  amounts, 
at  best,  to  a  defense  or  bar  to  recovery,  and  must  be  pleaded  by  way  of 
answer.    Bean  v.  Flint,  204  N.  Y.  153,  97  N.  E.  490. 

(b)  The  failure  to  allege  that  the  contracts  were  in  writing  must 
also  be  pleaded  as  a  defense.  Crane  v.  Powell,  139  N.  Y.  379,  34 
N.  E.  911 ;  Matthews  v.  Matthews,  154  N.  Y.  288,  48  N.  E.  531. 

[3]  (c)  The  complaint  sets  forth  that  the  purchases  were  "made  in 
said  plaintiffs'  own  name  and  without  disclosing  defendant's  name," 
This  brings  up  acutely  for  construction  section  4  of  the  act,  supra. 
It  must  be  remembered  that  section  4  refers  to  contracts  of  sale  of 
cotton  for  future  delivery,  mentioned  in  section  3,  and  section  3  refers 
to  contracts  "made  at,  on,  or  in  any  exchange,  board  of  trade,  or  sim- 
ilar institution  or  place  of  business.     *     *     ♦  »' 

Being  a  revenue  measure,  the  purpose  of  sections  3  and  4  must  be  as- 
sumed to  be  the  safeguarding  of  the  government  in  the  observance  and 
collection  of  the  tax.  When  plaintiffs  made  purchases  on  the  Cotton 
Exchange,  they  were  obviously  the  persons  to  be  charged  under  the 
statute,  so  far  either  as  the  government  or  the  seller  was  concerned.  It 
must  be  assumed  that  the  statute  was  enacted,  in  this  regard,  to  prevent 
tax  evasions,  and  not  to  affect  contractual  relations.*  Any  qther  con- 
struction, if  permissible,  could  only  be  justified  (if  at  all)  by  a  clear  re- 
quirement that  brokers  on  the  Exchange  could  not,  in  effect,  do  business 
on  their  own  credit  and  responsibility.  Of  course,  the  only  way  in 
which  business  on  exchanges  can  be  done  is  to  deal  with  a  member 
of  the  Exchange.  Such  member  is  subject  to  rules  and  supervision. 
No  one  would  think  ordinarily,  in  the  quick  and  important  transac- 
tions on  exchanges,  of  taking  the  time  to  investigate  the  responsibility 
of  the  broker's  customer  or  principal ;  and  yet,  if  the  E^cchange  mem- 
ber is  not  the  "party  to  be  charged,"  for  the  purposes  of  section  4, 
that  result  is  what  the  statute  would  ultimately  require. 

Some  contrary  views  seem  to  have  been  expressed  by  the  District 
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Court  for  "the  Western  District  of  Arkansas,  with  which  I  find  my- 
self unable  to  agree,  on  the  grounds  stated,  as  well  as  on  other  grounds, 
which  could  be  elaborated,  if  necessary.  I  think,  however,  that  any 
doubt  (if  such  there  be)  should  be  resolved  by  the  court  of  first  in- 
stance in  favor  of  the  existing  method  of  doing  business  on  the  Cot- 
ton Exchange,  rather  than  to  have  any  disturbance  at  this  time.  The 
business,  as  well  as  otfier  problems  with  which  the  country  is  dealing, 
are^  sufficiently  difficult  without  adding  to  them,  and,  if  the  conclusions 
here  arrived  at  should  be  erroneous,  it  will  be  time  enough  to  correct 
them  when  and  if  the  questions  here  suggested  are  presented  to  the 
appellate  courts, 

•  Motion  granted,  with  costs,  with  leave,  however,  to  defendant  to 
answer  over,  without  costs,  within  fifteen  days. 


BROWN  V.  SPELMAN  et  al. 

(district  Court,  E.  D.  New  Tork.    May  17,  1918.) 

Abkt  and  Navy  ^s»20 — Dbafp— Authoritt  of  Local  Boabd. 

As  under  Presidential  Regulations,  §  61,  promulgated  under  the  Selec- 
tive Service  Act  (Oomp.  St.  1918,  |{  2019a,  2019b,  2044a-2044k),  a  local 
board,  whenever  there  is  a  claim  made  that  through  error  or  fraud  a 
person  is  registered  who  is  not  subject  to  registration,  can  only  require 
such  person  to  submit  his  claim  in  writing  and  transmit  the  same  to  the 
adjutant  general  of  the  state,  mandamus  or  certiorari  will  not  lie  to 
compel  the  local  board  to  strike  from  the  draft  list  the  name  of  one 
who  claimed  to  have  registered  through  error;  it  not  appearing  that 
he  had  submitted  his  claim  in  writing  for  transmission  to  the  adjutant 
general. 

At  Law.  Application  by  Sam  Brown  for  writ  of  certiorari  or  man- 
damus, directing  James  J.  Spelman  and  others,  as  members  of  Local 
Board  for  Division  35,  Borough  of  Brooklyn,  City  of  New  York,  State 
of  New  York,  to  strike  the  name  of  applicant  from  the  registration 
lists  of  the  Local  Board,  created  under  the  Selective  Service  Act.  On 
motion  for  preliminary  writ  of  mandamus  or  certiorari  and  for  pro- 
hibition.   Denied. 

See,  also,  254  Fed.  215. 

Solomon  S.  Schwartz,  of  Brooklyn,  N.  Y.,  for  plaintiff. 
Melville  J.  France,  U.  S.  Dist.  Atty.,  of  Brooklyn,' N.  Y.,  for  de- 
fendants. 

GARVIN,  District  Judge.  This  is  an  application  for  a  writ  of  cer- 
tiorari or  mandamus,  directing  the  defendants,  and  each  of  them,  to 
strike  the  name  of  the  plaintiff  from  the  registration  lists  of  one  of 
the  local  boards,  created  under  an  act  of  Congress  known  as  the  Se- 
lective Service  Law  (Act  May  18,  1917,  c.  15,  40  Stat.  76  [Comp.  St. 
1918,  §§  2019a,  2019b,  2044a-2044k]),  and  asking  that  a  writ  of  pro- 
hibition be  issued  prohibiting  the  defendants  from  certifying  the  plain- 
tiff to  military  service.  The  defendants  are  the  members  of  local  board 
for  division  35  of  the  city  of  New  York.    The  plaintiff  claims  that  on 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  5th  day  of  June,  1917,  he  was  over  the  age  of  31  yeare;  that  he 
then  appeared  before  the  registration  board  for  the  158th  precinct, 
county  of  Kings,  of  the  state  of  New  York,  and  inquired  of  said  board 
whether  he  should  have  to  register  under  the  Selective  Service  Law  ; 
that  some  members  told  him  that  he  would  not  have  to  raster,  but 
that  the  chairman  or  registrar  of  the  board  told  him  that  he  must 
he  registered,  and  that  if  the  board  subsequently  ascertained  that  reg- 
istration was  unnecessary  under  the  law  plaintiff's  name  would  be  taken 
from  the  list ;  and  thereupon  plaintiff  registered.  Subsequently  plain- 
tiff was  required  to  present  himself  for  a  physical  examination,  and 
was  found  eligible  for  military  service.  A  questionnaire  was  then 
filled  out  by  plaintiff  and  filed  with  local  board  35,  by  whom  he  was 
classified  in  class  A-1. 

Plaintiff  thereafter  applied  to  the  defendants  to  cancel  his  registra- 
tion, and  the  defendants  have  declined  so  to  do.  He  then  requested 
to  be  heard  and  bring  witnesses,  but  the  defendants  still  refused  to 
give  him  a  hearing.  Thereafter  he  applied  to  the  adjutant  general  of 
the  state  of  New  York  to  have  his  registration  canceled,  and  his  ap- 
plication has  been  denied. 

Section  61  of  the  regulations  promulgated  by  the  President  JJovem- 
ber  8,  1917,  under  authority  of  the  act  of  Congress  approved  May  18, 
1917,  known  as  the  Selective  Service  Law,  provides  as  follows: 

"Section  61.  Cancellation  of  Reffistration  of  Persons  Not  Bubjed  to  Regis- 
tration,— ^Whenever  a  claim  shall  be  made  to  a  local  board  that,  througli 
error  or  fraud,  a  i)erson  is  registered  who  is  not  subject  to  registration  the 
board  shall  require  the  person  to  submit  hig  claim  In  writing,  together  witb. 
such  proof  as  he  may  care  to  offer.  The  local  board  shall  forward  the  daim 
and  the  proof  with  Its  finding  of  fact  and  recommendation  to  the  ad- 
jutant general  of  the  state,  who  shall  examine  the  proof,  and,  if  he  Is  of  ttie 
opinion  that  the  person  was  not  subject  to  registration,  shall  direct  the  lo- 
cal board  to  cancel  the  registration  and  amend  Its  records  accordingly." 

There  is  nothing  to  indicate  that  the  plaintiff  has  complied  with  this 
section.  It  is  plain  that  the  regulations  intend  to  impose  upon  local 
hoards  the  duty  of  transmitting  to  the  adjutant  general  of  the  state  of 
New  York  any  written  claim  and  such  proof  as  relates  to  it,  if  oflFered 
by  the  registrant,  who  claims  that  he  has  been  registered  by  error  or 
fraud  and  is  not  subject  to  registration.  Upon  receipt  of  such  claim  in 
writing  the  local  board  can  do  nothing  except  forward  it,  with  its  find- 
ing of  fact  and  recommendation,  to  the  adjutant  general  of  the  state, 
and  await  instructions  from  the  adjutant  general.  The  papers  do  not 
show  that  the  local  board  has  disregarded  the  regulations. 

The  motion  for  a  preliminary  writ  of  mand^ius  or  certiorari,  and 
for  a  writ  of  prohibition,  is  denied. 
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BHUBERG  V.  UNITED  STATES.  ♦ 

(Circait  Court  of  Appeals,  Ninth  Circuit      Ffebraary  24,  1W9.> 

No.  8196. 

L  Abmt  ai^d  Navt  ^=»40— Espionage  Act — ^PBosEcinioN  fob  Violation — 

EVIDBNCS. 

On  trial  of  a  defendant  for  violation  of  Espionage  Act,  §  3  (Comp.  St. 
1918,  §  10212c),  by  making  statements  intended  and  calculated  to  obstruct 
the  recruiting  and  enlistment  service,  evidence  of  statements  made  by 
him  before  the  United  Stetes  was  at  war,  tending  to  show  his  attitude 
toward  Germany  and  this  country,  and  limited  to  that  purpose,  Jield 
properly  admltt^. 
2.  Abmy  and  Navt  ^=>40~Espionaoe  Act— Pboseoution  fob  Violation — 
Vabiancx. 

An  averment  in  an  indictment  for  Violation  of  Espionage  Act,  g  3  (Comp. 
St.  1918,  I  10212c),  as  to  obstructing  recruiting,  etc.,  that  certain  state- 
ments were  made  by  defendant  in  the  presence  of  two  persons  named,  is 
supported  by  evidence  that  they  were  made  in  the  presence  of  one  of 
them. 
8.  Abmt  and  Navt  ^=»40— Espionaok  Act — ^Violation — '*0b8tbuct  Becbttit- 
iNo  OB  Enlistment  Sebviox."  , 

A  person  obstructs  the  recruiting  and  enlistment  service,  within  the 
meaning  of  Espionage  Act,  g  8  (Comp.  St  1918»  {  10212c),  if  he  interferes 
with  or  renders  it  more  difficult,  and  it  is  not  necessary  to  establish  a 
violation  of  the  act  to  prove  that  ho*  actually  prevented  enlistments  or 
recruiting. 
4.  Abmt  and  Navt  ^i=»40 — ^E3spionaoe  Act — ^Indictiocnt  fob  Violation. 

Indictment  under  the  Espionage  Act  I H  (Oomp.  St  1918,  §  10212c),  fot 
obstructing  the  enlistment  and  recruiting  service,  held  sufficient 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Charles  E.  Wolverton,  Judge. 

Criminal  prosecution  by  the  United  States  against  Julius  Rhuberg. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

Ridgway  &  Johnson  and  G*.  G.  Schmitt,  all  of  Portland,  Or.,  for 
plaintiflF  in  error. 

Bert  E.  Haney,  U.  S.  Atty.,  and  Bamett  H.  Goldstein,  Asst  U.  S. 
Atty.,  both  of  Portland,  O. 

•  Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  The  indictment  in  this  case  contained 
four  counts,  each  charging  a  violation  of  the  Espionage  Act.  Act  June 
15,  1917,  c.  30,  40  Stat.  217-219.  The  third  count  was  dismissed  be- 
fore trial.  Upon  the  trial  the  jury  found  the  defendant  not  guilty 
as  to  counts  1  and  2  of  the  indictment,  and  guilty  as  to  count  4.  The 
fourth  count  charges : 

"That  at  and  during  all  the  time  between  the  6th  day  of  April,  1917,  and 
the  date  of  the  finding  of  this  indictment  the  United  States  was  then  and  is 
now  at  war  with  the  Imperial  German  government,  said  state  of  jrar  having 
been  on  said  6th  day  of  April,  1917,  duly  declared  by  Congress  anB  duly  pro- 
claimed by  the  President  of  the  United  States  of  America,  in  the  exercise  of 
the  authority  vested  in  them  as  by  law  provided. 

**That  Julius  Rhuberg,  the  above-named  defendant,  on,  to  wit,  between  the 

i^s»For  other  cases  see  same  topic  ft  KBY>NUMBBR  in  all  Key-Numbered  Digeeto  A  Indezee 
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Ist  day  of  June,  1917,  and  the'lst  day  of  January,  1918,  the  exact  dates  and 
places  being  to  the  grand  jury  unknown,  in  the  county  of  Sherman,  state  and 
district  of  Oregon,  and  within  the  jurisdiction  of  this  court,  then  and  there 
being,  with  the  intent  then  and  there  on  the  part  of  him,  the  said  defendant, 
to  obstruct  the  recruiting  and  enlistment  service  of  the  United  States,  to  the 
injury  of  the  service  of  the  United  States,  did  then  and  there,  knowingly,  will- 
fully, unlawfully,  and  feloniously  obstruct  the  said  recruiting  and  enlistment 
service  of  the  United  States,  to  the  injury  of  the  service  at  the  United  States, 
that  is  to  say : 

"That  Julius  Rhuberg,  the  said  defendant  at  the  times  and  place  aforesaid* 
and  to  effect  the  purpose  and  object  as  aforesaid,  did  then  and  there  speak, 
debate,  and  agitate  to  and  in  the  presence  of  William  Mitchell  and  Luther 
Davis,  and  others  to  the  grand  jurors  unknown,  in  substance  and  to  the  fol- 
lowing effect,  to  wit: 

"(1)  That  the  moneyed  men  had  caused  the  United  States  to  enter  the  war 
against  Germany.  .« 

"(2)  That  Germany  was  in  the  right  and  the  United  States  was  in  the 
wrong,  and  that  he,  the  said  defendant,  hoped  Germany  would  win,  and  that 
Germany  was  sure  to  win. 

*'(3)  That  the  best  thing  that  they  (meaning  the  said  men  of  registration 
age  and  subject  to  draft)  could  do  when  in  battle  would  be  to  put  up  their 
hands  and  let  the  Germans  take  them  prisoners. 

"(4)  That  one  German  could  lick  ten  Americans. 

"(5)  That  the  United  States  was  so  slow  that  Germany  would  have  it  whip- 
ped, before  it,  the  United  States,  got  ready  for  war. 

*'(e)  That  the  United  States  had  no  business  in  the  war  and  ought  not 
to  have  gone  in  It. 

"And  further,  he,  the  said  defendant,  did  then  and  there,  in  the  manner 
aforesaid,  and  to  effect  the  object  and  purpose  aforesaid,  state,  declare,  and* 
depose  to  the  persons  aforesaid  certain  filthy  statements,  declarations,  and 
utterances,  the  exact  words,  terms,  and  language  of  which  are  too  filthy,  vile, 
and  scurrilous  to  be  here  set  out  and  made  a  part  of  the  records  of  this 
court,  but  which  in  substance  were  epithets  and  terms  that  were  contempt- 
uous, defamatory,  and  insulting  to  the  institutions,  laws,  and  policies  of  the 
United  States  government,  and  which  were  then  and  there  Intended  and  cal- 
culated to  bring  discredit  upon  the  military  institutions  of  the  United  States 
and  to  encourage  and  procure  the  disobedience  to  and  violation  of  the  existing 
laws  and  policies  of  the  United  States  relating  to  the  prosecution  of  its  war 
with  Germany,  all  of  which  statements,  declarations,  and  utterances,  as 
aforesaid,  so  then  and  there  made  by  the  defendant,  as  aforesaid,  were  made 
with  the  intent  then  and  there  on  the  part  of  him,  the  said  defendant,  to  pre- 
vent, hinder,  obstruct  and  delay  the  recruiting  and  enlistment  service  of  the 
United  States,  to  the  injury  of  the  United  States  and  to  discourage  those  de- 
sirous of  enlisting  in  the  military  service  of  the  United  States  and  to 
cause  disobedience  and  violation  of  the  existing  laws  of  the  United  States  rela- 
tive thereto,  and  which  said  Statements,  declarations,  and  utterances  so  made 
by  the  defendant  as  aforesaid,  did  obstruct  the  recruiting  and  enlistment 
service  of  the  United  States  to  the  injury  of  the  service  of  the  United  States." 

In  support  of  this  charge,  Luther  Davis,  one  of  the  persons  to 
whom  the  defendant  is  alleged  to  have  made  the  statements  set  forth 
in  the  indictment,  testified  upon  the  trial : 

That  he  "was  22  years  of  age;  •  •  •  had  married  the  28th  of  Octo- 
ber, 1916,  before  the  draft  law  went  into  effect.  That  he  had  registered  in 
June,  1911,  and  had  been  classified.  •  •  ♦  That  he  was  subject  to  call, 
and  had  the  sajpe  position  as  every  one  else  until  the  last  classification.  That 
he  had  known  the  defendant  about  three  years.  •  •  •  That  the  discussioD 
he  had  with  defendant  after  the  United  States  entered  the  war  was  at  the 
Mackin  place,  at  the  home  of  the  defendant,  where  the  witness  had  gone  with 
his  wife  for  some  vegetables  in  November,  1017.  That  they  had  gone  into  the 
iront  room  of  the  Macldn  house,  where  they  saw  on  the  wall  the  Kaiser's  pic- 
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ture  and  one  German  flag.  That  tbere  was  a  little  boat  on  the  tabte  under 
the  German  flag  and  the  Kaiser's  picture,  which  had  three  American  flags  on 
If 

Questioned  as  to  what  conversation  took  place  at  that  time,  the  wit- 
ness testified: 

That  the  defendant  was  telling  about  fighting  in  the  Franco-Prussian  war 
and  what  a  fine  army  Germany  had ;  that  we  had  no  businesa  in  the  war,  had 
no  call  whatever  to  be  in  the  war ;  that  the  moneyed  men,  and  men  of  the 
shipping  interests,  and  men  around  these  big  steel  factories  in  the  East, 
making  munitions,  were  the  men  that  had  brought  us  into  the  war.  Defend- 
ant, speaking  of  the  sale  of  Liberty  Bonds  told  witness  that  he  would  not  ad- 
vise any  man  that  did  not  have  a  surplus  amount  of  money  to  invest  in  Liberty 
Bonds,  for  in  a  couple  of  years  they  would  go  down — they  probably  would  not 
>  be  worth  25  per  cent,  under  par;  that  he  would  advise  witness  not  to  en- 
list, not  to  get  into  t£ie  army  until  after  he  was  drafted ;  that  if  a  bullet  did 
not  kill  him,  he  would  die  of  sickness  on  account  of  so  many  dead  people; 
that  defendant  knew  that  witness  had  registered  and  was  subject  to  draft; 
that  the  effect  of  these  conversations  prior  to  the  war  upon  witness  was  to 
cause  him  to  begin  to  think  Germany  was  in  the  right,  that  the  tJnited  States 
was  not  neutral  in  sending  ammunition  to  the  Allies,  and  that  the  sinking  of 
the  Lnsitanla  was  justifiable.  « 

Being  asked,  "Now,  what  effect  did  the  conversations  of  Rhuberg 
have  with  you  subsequent  to  our  entrance  into  the  war?"  the  witness 
answered,  "It  didn't  have  much  of  any;  that  didn't."  Being  further 
questioned,  "What  was  the  reason  of  the  change?"  the  witness  an- 
swered, "Well,  other  people  talked  to  me;  different  people  around; 
I  quit  visiting  Borstels,  and  oth«r  people  got  talking  to  me,  and  I 
got  it  out  of  my  head ;  it  put  me  to  thinking."  Answering  a  question 
of  the  court,  witness  testified  that  defendant  appeared  to  be  very  much 
in  earnest  at  the  time  of  his  last  conversation  with  him  about  the  war, 
and  appeared  to  try  to  impress  upon  the  witness  what  he  said. 

The  witness,  being  further  examined,  was  asked  on  cross-examina- 
tion: 

"Now,  these  statements  that  he  made  to  you  that  you  speak  of,  after  we 
came  into  the  war,  they  didn't  influence  you  in  any  way,  or  deter  you  from 
enlistment,  did  they?" 

Witness  answered: 

"No,  sir;  they  didn't  keep  me  from  enlisting,  but  still  it  made  me  feel  bad. 
Q.  Tou  hadn't  intended  or  expected  to  enlist  had  you?  A.  No,  sir.  Q.  Nothing 
he  said  influenced  you  in  the  matter,  or  changed  your  intentions  in  any  way 
as  regards  going  into  the  service?  A.  Well,  if  I  hadn't  been  married,  it 
probably  would  have.  Q.  But  you  were  married  ?  A.  I  was ;  yes.  Q.  And 
had  no  intention  of  going  until  you  had  to?  A.  No,  sir.  Q.  The  only  reason 
you  didn't  go  was  because  of  your  wife  and  your  baby?    A.  Yes,  sir." 

[1]  In  the  spring  of  1917,  and  before  the  United  States  went  into 
the  war,  the  witness  had  discussed  the  war  with  the  defendant,  at 
which  time  the  defendant  said: 

"That  the  English  got  ammunition  ftom  America,  and  Germany  couldn't  get 
anything;  that  we  were  sending  ammunition  to  kill  the  Germans  with  and 
had  no  business  doing  that;  that  the  United  States  had  no  business  inter- 
fering with  the  Allies,  and  that  we  never  had  been  neutral;  that  Germany 
was  a  fine  country,  ffr  superior  to  the  United  States;  that  you  had  more  free* 
dom,  could  get  anything  you  wanted  there^  whisky,  or  wines,  or  anything  you 
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wanted;  that  you  couldn't  get  anything  you  wanted  here  any  more;  that 
he  had  been  in  the  Gennan  army  about  three  years,  and  had  heesa  in  the 
Franco-Prussian  war ;  that  the  training  of  the  German  army  was  far  superior 
to  the  American  army ;  that  he  was  in  the  German  cavalry  training  and  told 
what  a  fine  horse  he  had,  and  what  fine  training  he  went  through ;  that  de- 
fendant told  him  of  Mr.  Vol  Borstel  seeing  some  American  troops  in  The 
Dalles,  and  that  they  handled  a  gun  like  k  kid  would.  He  then  said  that 
Germany  was  perfectly  right  in  sinking  the  Lusitania;  that  ships  carrying 
contraband  of  war,  with  passengers  on  them  who  had  no  more  sense  than 
to  ride  In  time  of  war,  ought  to  be  sunk;  that  if  this  country  got  into  the 
war  Germans  in  this  country  would  rebel  against  this  government;  that  this 
country  was  in  no  shape  to  fight  the  German  govemmoit ;  that  we  were  so 
slow  that  Germany  would  hava  the  Allies  licked  before  we  got  ready  to  fight, 
and  then  come  to  the  United  States;  that  Germany  was  in  the  right,  and 
she  was  bound  to  win;  that  the  German  government  always  took  the  right 
side  to  everything;   that  they  never  lost  a  war,  and  they  never  would." 

It  is  contended  by  the  plaintiff  in  error  that  the  court  erred  in  per- 
mitting the  witness  to  testify  to  the  last-mentioned  statement  made  hy 
the  defendant  prior  to  the  entry  of  the  United  States  into  the  war.  The 
court  instructed  the  jury  that  this  evidence  had  been  admitted  for  a 
special  purpose,  and  consideration  of  it  would  be  confined  to  that 
purpose  only,  viz. :  , 

To  show  so  far  as  it  has  a  tendency  in  that  direction,  the  bent  of 
mind  and  attitude  of  this  defendant,  whether  more  favorably  disposed 
towards  Germany  than  to  this  country,  and  the  effect  such  attitude, 
whatever  it  was,  may  have  had  upon  his  sujjsequent  acts  and  demeanor, 
as  an  aid  for  determining  with  what  intent  he  used  the  language  im- 
puted to  him  by  the  indictment,  if  it  appears  that  he  uttered  the  same 
or  some  substantial  part  thereof. 

The  defendant  took  the  stand  in  his  own  behalf  and  denied  in  a 
large  measure  the  utterances  imputed  to  him,  and  as  to  others  he  dis- 
claimed any  wrong  or  disloyal  intention.  In  determining  the  credi- 
bility of  his  statements,  the  court  instructed  the  jury  to  take  into  con- 
sideration the  testimony  of  the  government  which  tended  to  his  in- 
culpation, his  former  history  and  deportment,  his  bent  of  mind,  so 
far  as  was  disclosed  by  the  testimony,  and  the  defendant's  predilection, 
if  any,  whether  favorable  or  unfavorable  to  this  government,  and 
what  leaning,  if  any,  he  had  towards  Germany  as  against  this  govern- 
ment in  the  present  crisis,  or  whether  his  present  leaning  was  one  of 
loyalty  to  this  government,  and  from  all  this,  together  with  all  the 
other  testimony  in  the  case  bearing  upon  the  subject  of  inquiry,  as- 
certain and  determine,  by  a  calm,  fair,  and  impartial  inquiry  and  inves- 
tigation, uninfluenced  by  any  present  passion  or  prejudice,  the  truth 
of  the  charge  made  against  the  defendant. 

This  evidence  of  statements  of  the  defendant  made  prior,  to  the 
entry  of  the  United  States  into  the  war,  thus  restricted  and  limited  by 
the  court  was  clearly  admissible  under  a  well-known  rule  of  evidence  j 

upon  that  subject.  Jones  on  Evidence,  par.  142;  Jones  v.  United 
States,  179  Fed.  584,  103  C.  C.  A.  142;  Williamson  v.  United  States,  | 

207  U.  S.  425-451,  28  Sup.  Ct.  163,  52  L.  Ed.  278. 

[2]  It  is  also  contended  that  there  should  have  been  a  directed  ver- 
dict in  favor  of  the  defendant,  because  of  the  allege^  variance  between 
the  charge  contained  in  the  fourth  count,  "that    *    *    *    the  def end- 
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ant  did  then  and  there  speak,  debate,  and  agitate  to  and  in  the  pres- 
ence of  William  Mitchell  and  Luther  Davis  and  others,"  making  the 
statements  heretofore  mentioned  as  having  been  made  after  the  entry 
of  the  United  States  into  the  war,  and  the  evidence  in  support  of  the 
charge  that  the  statement  was  made  to  Davis  oijly.  The  number  of 
persons  to  whom  the  statement  was  made  did  not  change  its  character, 
or  the  intent  and  purpose  of  the  defendant.  If  the  statement  was  an 
obstruction  to  the  recruiting  or  enlistment  service  of  the  United  States, 
to  the  injury  of  the  service  of  the  United  States,  it  was  as  much  so 
when  made  to  one  person  as  when  made  to  more  than  one.  Its  crim- 
inal character  is  determined  by  the  intent  and  purpose  of  the  person 
making  the  statement,  and  not  by  the  number  of  persons  to  whom  it 
"vvas  made.  The  failure  to  prove  that  Mitchell  was  present  at  the  time 
the  statement  was  made  to  Davis  did  not  prejudice  the  defendant  in 
any  way,  and  is  not  a  variance  under  the  rule.  Bennett  v.  U.  S.,  194 
Fed.  630-633,  114  C.  C.  A.  402,  affirmed  by  the  Supreme  Court  in 
227  U.  S.  333-338,  33  Sup.  Ct.  288,  57  L.  Ed.  531 ;  Jones  v.  U.  S., 
179  Fed.  584^593,  103  C.  C.  A.  142. 

[3]  It  is  further  contended  that  the  court  should  have  directed  a 
verdict  in  favor  of  the  defendant  for  the  reason  that  there  was  no 
proof  of  the  actual  obstruction  by  the  defendant  of  the  recruiting  or 
enlistment  service  of  the  United  States,  to  the  injury  of  the  service 
or  of  the  United  States.  The  defendant  requested  the  court  to  in- 
struct the  jury  that  there  must  have  resulted  from  the  statements  of 
the  defendant  some  injury  to  the  recruiting  or  enlistment  service  of  the 
United  States,  and  that,  as  the  government  had  not  shown  that  such 
statements  did  in  fact  result  in  any  injury,  either  to  the  recruiting  or 
enlistment  service  of  the  United  States  or  to  the  United  States,  the 
verdict  should  have  been  directed  for  the  defendant.  The  question 
whether  the  statement  of  the  defendant  did  result  in  an  obstruction  to 
the  recruiting  or  enlistment  service  of  the  United  States,  to  the  in- 
jury of  the  service,  or  to  the  United  States,  was  clearly  a  question  of 
fact,  to  be  determined  by  the  jury  from  all  the  surrounding  circum- 
stances and  reasonable  inferences  to  be  drawn  from  established  facts 
under  proper  instructions  from  the  court.  Judge  Wolverton  instructed 
the  jury  upon  this  feature  of  the  case  as  follows : 

"To  obstruct  in  Its  broad  sense  means  to  hinder,  to  impede,  to  embarrass,  to 
retard,  and,  as  used  in  the  indictment,  it  means  active  antagonism  to  the 
enforcement  of  the  act  of  Congress ;  thdt  is,  the  act  providing  for  the  recmit- 
ing  and  enUstment  service  of  the  United  States.  The  word  does  not  mean 
as  here  used  to  wholly  impede  or  to  block  the  way.  It  is  sufficient  that  the 
act  tends  to  hinder  or  to  make  it  harder  or  more  difficult  for  the  government 
to  progress  with  the  work  of  recruiting  or  enlistment  of  men  into  the  service. 
Whatever  has  this  effect  works  to  the  injury  and  damage  of  the  govern- 
ment. The  injury  follows  as  the  necessary  and  logical  effect  and  sequence 
of  the  act  of  retarding  or  making  it  harder  or  more  difficult  for  the  govern- 
ment to  act  and  carry  forward  the  work  of  recruiting  and  enUstment.  No 
other  or  more  specific  injury  to  the  United  States  than  this  is  necessary  or  re- 
quired to  be  shown. 

"Having  defined  these  offenses,  so  denounced  by  statute,  you  will  appre- 
ciate how  essential  it  is  for  the  successful  prosecution  of  the  war  that  none 
of  these  evils  shall  possess  the  men  of  the  country  subject  to  the  selective 
draft  and  that  no  obstruction  shall  be  interposed  in  any  way  to  impede,  re- 
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tard,  hinder,  or  make  It  harder  or  more  difficult  for  the  government  to  recruit 
and  enlist  men  In  the  military  serylce;  hence  there  Is  great  and  wholesome 
reason  for  the  statute,  and  the  reason  for  Its  rigid  enforcement  Is  just  as 
potent  and  overpowering.  Nothing  should  interfere  with  the  military  and 
naval  forces  of  the  United  States,  nor  with  the  work  of  recruiting  or  enlist- 
ment  of  the  men  that  |^>  to  make  up  such  forces.  Any  means  employed  by 
which  to  cause  the  evils  enumerated,  or  any  one  of  them,  is  denounced.  You 
will  note  that  the  term  'willfully*  Is  employed  In  the  statement  of  the  statute 
as  jto  what  will  constitute  the  offense.  This  means  that  the  acts  com- 
plained of  must  have  been  done  with  knowledge  on  the  part  of  the  defendant 
of  what  he  was  doing,  and  that  he,  having  such  knowledge,  intentionally  did 
Che  acts  and  Intended  thereby,  and  had  such  purpose  therein,  that  the  result 
of  doing  such  acts  would  be  to  cause  insubordination,  disloyalty,  or  refusal 
of  duty  In  the  military  service,  or  would  tend  to  Impede  or  hinder  the  recruit- 
ing and  enlistment  of  men  into  the  service,  to  the  injury  of  the  United  States.*' 

It  IS  contended  on  behalf  of  the  defendant  that  the  government  was 
required  to  prove  that  the  defendant's  statement  accomplished  an  ac- 
tual obstruction  as  distinguished  from  an  attempt  to  obstruct  and 
proof  of  injury  resulting  therefrom  to  the  service  or  to  the  United 
States.  In  support  of  this  contention,  the  attention  of  the  court  is 
called  to  the  fact  that  the  act  under  consideration  was  amended  by  the 
Act  of  May  16,  1918,  c.  75,  §  1,  40  Stat.  553,  Comp.'St.  1918,  §  10212c 
(Public  No.  150,  65th  Congress),  so  that  the  clause  of  the  statute  un- 
der consideration  now  reads : 

"Whoever  •  ♦  ♦  shall  willfully  obstruct  or  attempt  to  obstruct  the  re- 
cruiting or  enlistment  service  of  the  United  States." 

This  amendment  was  only  one  of  many  provisions  amending  the 
statute  relating  to  various  acts  obstructing  the  government  in  the  pros- 
ecution of  the  war,  and  was  evidently  intended  to  overcome  certain 
technical  objections,  and  enlarge  the  scope  of  the  statute,  so  as  to  in- 
clude every  possible  obstruction  that  might  be  interposed  against  the 
efforts  of  the  government  to  prosecute  a  successful  war.  But  it  does 
not  follow  that  the  facts  in  this  case  did  not  bring  it  within  the  terms 
of  the  original  statute.  We  think  they  did.  The  loyalty  of  Davis  to 
the  government  and  his  spirit  of  patriotism  was  clearly  diverted  and 
obstructed  by  the  defendant's  statement  that  "we  had  no  business  in 
the  war,  no  call  whatever  to  be  in  the  war,"  and  his  advice  to  witness 
"not  to  enlist,  not  to  get  into  the  army  imtil  after  he  was  drafted,"  All 
this  had  its  effect  upon  Davis,  and  it  was  not  until  after  he  had  talked 
with  other  people  that  he  came  back  to  his  true  course. 

The  decision  of  Judge  Bourquin  in  U.  S.  v.  Hall  (D.  C.)  248  Fed. 
150-153,  upon  a  similar  state  of  facts,  does  not  convince  us  to  the 
contrary,  and  an  examination  of  the  various  cases  where  this  question 
has  been  considered  reveals  the  fact  that  nearly  all  the  District  Judges, 
where  this  statute  has  been  under  consideration  are  in  accord  with 
Judge  Wolverton's  instructions  to  the  jury  in  this  case.  These  cases 
are  reported  in  Bulletins  issued  by  the  Department  of  Justice,  as  fol- 
lows: Bulletin  No.  4  (U.  S.  v.  Daniel  H.  Wallace);  Bulletin  No.  15 
(U.  S.  V.  C.  H.  Pierce  [D.  C]  245  Fed.  878);  Bulletin  No.  49  (U. 
S.  V.  Kate  O'Hare);  Bulletin  No.  53  (U.  S.  v.  Oriando  Hitt);  Bul- 
letin No.  55  (U.  S.  V.  Perley  Doe) ;  Bulletin  No.  56  (U.  S.  v.  W.  B. 
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Tanner) ;  Bulletin  No.  76  (U.  S.  v.  S.  J.  Harper) ;  Bulletin  No.  78  (U. 
S.  V.  Leonard  Foster) ;  Bulletin  No.  79  (U.  S.  v.  C.  H.  Waldron) ; 
Bulletin  No.  81  (U.  S.  v.  J.  H.  Wolfe) ;  Bulletin  No.  82  (U.  S.  v.  Gis- 
tave  Pundt) ;  Bulletin  No.  83  (U.  S.  v.  Harold  Mackley) ;  Bulletin  No. 
85  (U.  S.  V.  Henry  Fredricks) ;  Bulletin  No.  86  (U.  S.  v.  H.  M.  Hend- 
rickson) ;  Bulletin  No.  89  (U.  S.  v.  Conrad  Kommann) ;  Bulletin  No. 
90  (U.  S.  V.  Joseph  Zittel) ;  Bulletin  No.  106  (U.  S.  v.  Rose  Pastor 
Stokes) ;  Bulletin  No.  108  (U.  S.  v.  Gustave  Taubert) ;  Bulletin  No. 
109  (U.  S.  V.  Emiel  Herman) ;  Bulletin  No.  112  (U.  S.  v.  Dick  Wind- 
mueller);  Bulletin  No.  120  (U.  S.  v.  J.  I.  Graham);  Bulletin  No.  122 
(U.  S.  V.  Amos  Hitchcock). 

In  the  Second  Circuit,  in  Masses  Pub.  Co.  v.  Patten,  246  Fed.  38, 
158  C.  C.  A.  250,  L.  R.  A.  1918C,  79,  in  the  Third  Circuit  in  United 

States  V.  Krafft,  249  F^d.  919, C.  C.  A. ,  in  the  Fourth  Circuit 

in  Kirchner  v.  United  States,  Bulletin  of  Department  of  Justice  No. 
174,  in  the  Eighth  Circuit  in  O'Hare  v.  United  States,  253  Fed.  538, 

C.  C.  A. ,  and  in  Doe  v.  United  States,  253  Fed.  903-906, 

C.  C.  A,  ,  the  Circuit  Courts  of  Appeals  in  these  circuits  affirm 

judgments  where  the  objections  were  of  the  same  character  here  pre- 
sented. 

[4]  It  is  contended  that  the  court  was  in  error  in  overruling  de- 
fendant's motion  in  arrest  of  judgment  on  the  ground  that  the  indict- 
ment failed  to  allege  the  intended  recruiting  or  enlistment  in  the  mil- 
itary or  naval  forces  of  the  United  States  of  William  Mitchell  or 
Luther  Davis,  and  for  the  further  reason  that  the  indictment  failed 
to  charge  defendant  with  knowledge  or  notice  of  their  intended  en- 
listment or  recruiting  in  such  service.  That  statute  does  not  require 
such  allegations  in  the  indictment  or  such  proof  as  elements  of  its  vio- 
lation. The  indictment  follows  the  words  of  the  statute  with  such 
statement  of  facts  and  circumstances  as  sufficiently  identify  the  acts 
charged  as  an  offense  against  the  defendant.  This  is  all  that  is  re- 
quired. 

The  refusal  of  the  court  to  grant  a  new  trial  is  an  objection,  as  has 
been  repeatedly  stated,  that  can  only  be  made  in  this  court  as  a  ground 
for  reversal  when  there  was  no  evidence  to  support  the  verdict.  There 
is  no  such  ground  for  reversal  in  this  case. 

The  judgment  of  the  court  is  affirmed. 
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BURGESS  SULPHITE  FIBRE  CX).  ▼.  GAGNE. 

(Circnit  Court  of  Appeals,  First  OircuiL    February  12,  1919.) 

No.  1363. 

1.  Master  and  Sebvant  <&=»150(5)— Injubt  to  Sekvant— Unsajhe  Pi«acb  to 

Work. 

The  use  by  a  manufacturing  company  of  removable  st^s  leading  down 
to  the  floor  of  a  boiler  room  from  an  outer  door,  without  warning  to. 
employes  that  they  were  removable  and  were  frequently  removed  for 
cleaning  the  floor,  Tield  negligence,  which  rendered  it  liable  for  injury  to 
an  employ^  who  unknowingly  stepped  through  the  door  when  they  were 
not  in  place. 

2.  Master  and  Servant  ^=9201(7) — Injury  to  Sbrvant^-Negugencb  of  Fel- 

low Servant. 

That  negligence  of  a  fellow  servant  may  have  contributed  to  injury 
of  an  employ^  does  not  relieve  the  master  from  liability  for  his  own 
negligence,  which  was  the  primary  cause. 

3.  Master  and  Servant  ^=»291(1) — Injtjrt  to  Servant — ^Instructions. 

Insti-uctions  in  an  action  for  injuiy  to  a  servant  held  not  erroneous, 
in  view  of  the  evidence. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire;     Edgar  Aldrich,  Judge. 

Action  at  law  by  George  H.  Gagne  against  tfie  Burgess  Sulphite 
Fibre  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

George  P.  Morris,  of  Lancaster,  N.  H.  (Sullivan  &  Daley,  of  Ber- 
lin, N.  H.,  and  Drew,  Shurtleff,  Morris  &  Oakes,  of  Lancaster,  N. 
H.,  on  the  brief),  for  plaintiff  in  error. 

Alexander  Murchie,  of  Concord,  N.  H.  (Hollis  &  Murchie,  of  Con- 
cord, N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  BINGHAM,  JOHNSON,  and  ANDERSON,  Circuit 
Judges. 

BINGHAM,  Circuit  Judge.  This  is  a  writ  of  error  from  a  judg- 
ment recovered  by  George  A.  Gagne  in  the  District  Court  for  New 
Hampshire  against  the  Burgess  Sulphite  Fibre  Company  in  an  action 
for  personal  injuries  sustained  December  27,  1910,  while  in  the  employ 
of  that' company.  The  plaintiff  is  a  citizen  of  New  Hampshire  and 
the  defendant  a  corporation  organized  under  the  laws  of  the  state  of 
Maine. 

In  its  assignments  of  error  the  Fibre  Company  complains  that  the 
court  erred  in  denying  its  motion  for  a  directed  verdict,  in  the  ad- 
mission of  certain  testimony,  in  instructions  given  to  the  jury,  and  in 
refusing  a  requested  instruction. 

At  the  defendant's  request  the  plaintiff  was  ordered  to  specify  the 
acts  of  neglect  on  which  he  relied,  and  in  compliance  therewith  stated: 

"The  plaintlflE's  injury  was  caused  by  the  absence  or  insufficiency  of  certain 
steps  and  the  insufficiency  of  a  certain  door  leading  Into  the  wood  boiler 
room  from  the  gangway.  The  defendant  failed  to  furnish  the  plaintiff  a  safe 
place  to  work  and  also  failed  to  make  reasonable  rules  and  regulations." 

fepFor  other  cases  see  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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[1]  The  plaintiff  was  employed  by  the  defendant  as  its  chief  en- 
gineer and  the  evidence  disclosed  that  his  duties  required  him  to  su- 
pervise the  operation  and  repair  of  all  the  engines  of  the  company 
througout  its  extensive  plant;  that  among  the  engines  under  his 
supervision  was  a  forced  draft  engine,  located  in  what  was  known  as 
the  wood  boiler  room ;  and  that  it  was  while  he  was  on  his  way  to  this 
engine  that  he  was  injured.  The  direct  route  for.  him  to  reach  this 
engine  was  through  a  passageway  between  the  boiler  room  building 
and  the  time  office  building,  leading  to  a  gangway  or  loading  platform, 
and  thence  through  a  door  and  down  some  steps  into  the  boiler  room. 
He  was  entering  this  door  at  the  time  he  was  injured.  It  was  a  door 
commonly  used  by  the  employes  of  the  company  for  entering  and  leav- 
ing the  boiler  room.  It  was  a  blind  door; — ^that  is,  it  had  no  window 
in  it — and  swung  inwardly.  It  was  rigged  with  a  pulley  attachment 
carrying  a  heavy  weight  to  keep  it  closed.  From  the  threshold  of  the 
door  to  the  floor  of  the  boiler  room  was  a  drop  of  18  to  24  inches,  and 
wooden  steps  with  two  risers  had  been  placed  there.  They  were  un- 
secured, and  at  the  time  of  the  accident  had  been  removed.  When 
the  plaintiff  undertook  to  enter  the  boiler  room,  he  grasped  the  handle 
of  the  door  and  gave  a  hard  push.  At  the  same  time  a  workman  from 
the  inside  gave  the  door  a  pull,  causing  the  plaintiff  to  enter  more  quick- 
ly than  he  had  anticipated ;  and  instead  of  his  foot  meeting  the  steps, 
which  had  been  removed,  it  struck  the  floor  below.  He  retained  his 
grasp  on  the  handle  without  falling,  but  was  swung  around  in  such 
a  manner  as  to  wrench  his  leg  and  back  and  displace  his  sacro-iliac 
joint/  causing  a  severe  injury.  The  plaintiff  did  not  know  that  the 
steps  had  been  removed,  or  that  they  were  so  constructed  that  they 
might  be  removed.  Although  they  were  fairly  heavy  steps,  they  were 
not  fastened,  and  were  often  removed  on  Sundays  for  the  purpose 
of  taking  out  ashes  that  accumulated  on  the  floor  of  the*  boiler  room 
around  the  steps;  but  plaintiff  did  not  know  this.  The  accident  oc- 
curred on  Tuesday.  The  preceding  day  the  mill  was  not  in  operation, 
as  it  was  set  apart  for  celebrating  Christmas. 

In  view  of  the  state  of  the  proof,  we  think  the  jury  might  properly 
find  that  the  defendant  was  at  fault  in  failing  to  provide  permanent 
steps,  or,  in  case  they  were  to  be  removed,  in  failing  to  establish  rea- 
sonable regulations  for  the  safety  of  its  employes;  that  the  plaintiff 
was  without  fault  and  did  not  assume  the  risk;  and  that  the  cause 
of  his  injury  was  the  defendant's  failure  in  the  particulars  above  men- 
tioned. 

[2]  The  defendant  complajns  that  the  court  erred  in  refusing  to 
give  the  following  instruction  to  the  jury  as  to  the  removal  of  the 
steps : 

"If  you  find  It  was  removed  by  the  negligence  of  a  fellow  servant,  and 
by  that  I  mean  any  employ^  of  the  defendant,  the  plaintiff  cannot  recover." 

This  request  was  properly  refused  for  the  reason  that  it  assumed 
that  the  evidence  did  not  warrant  the  jury  in  finding  the  defendant 
at  fault,  even  though  the  steps  had  been  removed  through  the  negli- 
gence of  a  fellow  servant.    The  fact  that  negligence  of  a  fellow  serv- 
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ant  may  have  contributed  to  cause  the  accident  would  not  excuse  the 
fault  of  the  defendant  (Matthews  v.  Clough,  70  N.  H.  600,  49  Atl. 
637;  Vaisbord  v.  Mfg.  Co.,  74  N.  H.  470,  473,  69  Atl.  520);  and, 
there  being  evidence  from  which  the  jury  could  find  that  the  defend- 
ant was  negligent,  the  request  could  not  properly  have  been  given. 

[3]  The  defendant  also  contends  that  the  court  erred  in  charging 
the  jury  as  follows; 

"If  you  come  to  the  question  in  respect  to  the  plank  steps,  the  first  question 
that  would  naturally  arise  would  he  whether  the  plaintiff  under  the  dr- 
cuDistances  was  in  the  exercise  of  due  care.  I  do  not  think  you  will  have  much 
trouble  on  that  phase  of  the  case,  because  the  plaintiff  himself  says  that  he 
had  never  seen  the  steps  out  of  place,  that  he  was  going  along  in  the  usual  way, 
acting  upon  the  idea  that  the  situation  was  safe,  and  that  as  he  opened  the 
door,  somebody  pulled  on  the  other  side  at  the  same  time  and  that  he  stepped 
down  and  fell,  because  there  was  no  step  on  which  his  foot  would  rest  and 
hold  his  weight  While  I  am  not  going  to  say  that  you  should  find  that  ques- 
tion of  fact  one  way  or  another,  there  is  no  substantial  controversy  about  it 
and  you  probably  will  have  no  difficulty  in  finding  that  he  was  in  the  exercise 
of  reasonable  care  if  the  situation  was  as  he  explained  it  If  you  i^onld 
find — and  I  leave  it  to  you  to  find  whether  he  was  in  the  exercise  of  dne 
care  as  he  approached  this  door — then  the  question  will  be,  Was  the  step 
there?" 

The  ground  of  exception  to  this  portion  of  the  change  was  that  it 
did  not  leave  open  the  question  whether  any  one  pulled  the  door  from 
the  inside  at  the  time  the  plaintiff  entered  and  whether  in  consequence 
of  that  he  fell  without  seeing  \/here  he  was  going.  To  meet  defend- 
ant's objection  in  this  respect,  the  court  further  charged  the  jury  as 
follows : 

"Counsel  for  the  defendant  thinks  that  I  stated  his  contention  incorrectly  iu 
respect  to  the  plaintiff's  care.  .He  thinks  that  I  did  not  state  his  position 
correctly  in  saying  that  there  was  no  substantial  contention  that  the  plain- 
tiff was  careless.  I  did  not  Intend  to  say  that.  I  meant  to  say  that  upon  the 
evidence  you  would  probably  not  be  troubled  much  upoiT  that  question,  pro- 
vided the  story  of  the  plaintiff  as  to  his  approach  was  accepted  as  the  cor- 
rect one,  and  that  is  all  the  evidence  there  is  on  that  branch  of  the  case,  and 
I  think  that  is  what  I  did  say,  but  Mr.  Morris  thinks  that  I  said  that  there 
was  no  substantial  contention  against  that.  He  says  that  he  does  contend, 
and  argues  that  the  plaintiff  was  careless,  in  the  first  place,  that  the  plain- 
tllQF  did  not  fall  as  he  said  he  did,  and  if  he  did  fall  that  he  was  careless  in 
not  looking,  and  even  if  the  steps  were  not  there  that  due  care  required  that 
he  should  have  looked  before  opening  the  door  and  stepping;  so  I  leave  the 
question  with  you  to  determine  it" 

To  the  latter  statement  of  the  court  the  defendant  also  excepted, 
on  the  ground  he  had  there  told  the  jury  that  all  the  evidence  there 
was  on  this  branch  of  the  case  was,  what  the  plaintiff  had  stated.  We 
think  that  the  first  instruction  complained  of,  if  erroneous  in  any 
respect,  was  fully  taken  care  of  when  the  court  later  told  the  jury  that 
the  defendant  did  contend  that  the  plaintiff  was  careless  and  pointed 
out  the  particulars  wherein  it  so  contended.  Although  the  court  com- 
mented upon  the  weight  of  the  evidence  bearing  upon  the  question  of 
contributory  negligence,  he  nevertheless  expressly  left  it  for  the  jury 
to  say  whether  the  plaintiff  was  in  the  exercise  of  due  care  as  he  ap- 
proached the  door ;  and  we  do  not  think  that  they  were  misled  when, 
in  undertaking  to  explain  his  previous  charge,  he  said: 
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"I  meant  to  say  tbat  m)on  the  eyidence  you  would  probably  not  be  troubled 
much  upon  that  questi<m  [the  plahitiff*s  care],  provided  the  story  of  the  plain- 
tiff as  to  hla  approach  was  accepted  as  the  correct  one,  and  that  is  all  the 
evidence  there  is  on  that  branch  of  the  case." 

For  the  jury  heard  all  the  evidence  and  the  only  direct  evidence 
bearing  upon  the  question  of  his  approach  to  the  door  came  from  the 
plaintiff. 

As  bearing  upon  his  conduct  after  the  accident,  the  plaintiff  was 
asked  the  following  questions : 

"Q.  What  did  Dr.  Abbott  do  for  you?  A^  Took  an  X-ray ;  took  the  band- 
age off  first,  and  then  took  an  X-ray.  Q.  X-ray  of  what,  your  leg?  A.  Yes, 
Q.  Then  what  did  he  do?  A.  He  said  there  was  nothing  doing;  keep  quiet. 
He  said  you  can  go  bSL<A  home.  Q.  What  did  Dr.  Abbott  advise  you  to  do, 
Mr.  Gagne?  (Bxceptlon.)  A.  He  told  me  he  could  do  nothing  for  me.  The 
only  thing  for  me  to  do  was  to  keep  quiet  until  your  leg  get  well.  (Exception 
to  refusal  to  strike  out  the  answer.)  Q.  What  did  you  do  after  being  so  ad- 
vised by  Dr.  Abbott?  A,  I  came  back  to  Berlin,  N.  H.,  homa  Q.  Did  Dr. 
Marcou  treat  you  then?  A.  Yes;  I  stayed  in  the  house  for  a  few  days,  and 
then  I  went  back  to  see  Dr.  Marcou.  I  stayed  home  a  few  days,  and  then 
went  back  again  to  see  Dr.  Marcou.  Q.  And  under  Dr.  Maroou's  advice  what 
did  you  do?  A.  Dr.  Marcou  advised  me  to  keep  quiet  (Exception.)  Q.  What 
did  Dr.  Marcou  advise  you  to  do?  A.  Dr.  Marcou  said  keep  away  from  the 
mill,  don't  work;  you  have  got  to  keep  quiet,  or  else  your  leg  will  never  be 
well.    (Exception.)" 

The  court  instructed  the  jury  that  this  testimony  was  not  to  be 
accepted  by  them  as  evidence  of  the  nature  of  the  plaintiff's  injury ; 
that  it  was  only  admitted  for  the  purpose  of  showing  that  the  course 
of  action  he  took  after  the  accident  was  tmder  the  advice  of  a  phy- 
sician. It  is  evident  that  the  witness  was  illiterate,  and  that  coun- 
sel were  undertaking  to  have  him  state  whether  what  he  did  after  he 
was  injured  was  in  pursuance  of  and  reliance  upon  the  advice  of  a 
physician.  If  the  answers*  are  capable  of  a  different  interpretation, 
we  think  the  jury  could  not  have  so  understood  them,  especially  after 
having  been  specifically  instructed  by  the  court  as  above  stated.  The 
presumption  is  that  they  followed  the  instructions. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs  in  this 
court  to  the  defendant  in  error. 


PETERSON  et  al.  v.  NOOTS  et  aL 

NOOTS  V.  PETERSON  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  10,  1919.) 

No.  L213. 

1.  Shifpino  ^=»25 — Bii^L  of  Sale — Contbact  fob  Buiijdinq  Ship. 

Where  the  contract  for  the  building  of  a  ship  provided  that  the  vess^ 
and  all  materials  therein  should  be  the  property  of  the  pundiaser  at  all 
stages  of  construction,  a  bill  of  a&}fi  executed  to  him  by  the  builders  after 
completion  was  without  consideration  or  effect. 

^s^For  other  cavea  see  Buae  topio  &  KBY-NUMBBR  in  aU  Ker-Niimber«d  Dlgesto  ft  Indexea 
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2.  SHIPPINa    «=»26— OONTBAOT    FOB    BUILDINO    SHIP — ^DELAT   IN    DELIVERY— 

*'FOBCE  Majeitbe." 

Delay  in  delivery  of  a  ship  by  the  builder,  caused  by  the  breaking  of 
the  ways  when  she  was  launched,  h^d  not  due  to  "force  majeure,"  as 
defined  and  excepted  by  the  contract. 

3.  Shipping  (S==>26 — Gonbtbuction  of  Ship — Contbact  fob  Buiijoing  Ship 

**And  Delivery." 

In  a  contract  for  building  of  a  ship,  providing  for  liquidated  damages 
for  delay  in  delivery  "unless  by  causes  within  the  terms  of  this  con- 
tract and  delivery  of  the  engines  by"  the  builders  thereof,  the  words 
"and  delivery"  cannot  be  construed  to  mean  "or  nondelivery,"  so  as  to 
bring  that  cause  within  the  exception. 

In  Error  and  Cross-Error  to  the  District  Court  of  the  United  States 
for  the  Northern  Division  of  the  Western  District  of  Washington; 
Edward  E.  Cushman,  Judge.  i 

Action  at  law  by  G.  Noots  against  Andrew  Peterson,  the  Aberdeen 
Shipbuilding  Company,  and  the  Seattle  National  Bank.  From  the 
judgment,  defendants  Peterson  and  the  Aberdeen  Shipbuilding  Com- 
pany bring  error,  and  plaintiff  assigns  cross-error.    Affirmed. 

The  plaintiffs  In  error  were  defendants  to  the  action,  which  was  bron^t 
upon  a  contract  entered  into  November  25,  1916,  between  Peterson,  who  wa^ 
a  shipbuilder  of  Aberdeen,  state  of  Washington,  by  which  he  agreed  to  build  a 
twin-screw  schooner  for  the  plalntlflC  Noots,  according  to  certain  plans  and 
specifications  and  subject  to  certain  specified  conditions.  In  the  contract 
Peterson  was  designated  as  builder,  and  Noots  as  purchaser.  It  provided 
that  the  builder  should  procure  a  surety  bond  In  the  sum  of  $18,500,  condi- 
tioned for  the  faithful  performance  of  all  of  the  terms  and  obligations  of  the 
contract,  and,  being  unable  to  give  the  bond,  it  was  agreed  between  the  parties 
that  $10,800  should  be  retained  out  of  the  Initial  payment  due  the  builder, 
and  $7,(320  should  be  retained  out  of  the  second  payment  due  him  under  the 
contract,  which  moneys  should  be  and  were  deposited  with  the  Seattle  Nation- 
al Bank  In  lieu  of  the  bond,  and  an  escrow  memorandum  entered  into  re- 
citing that  the  bank  should  hold  the  same  as  security  to  the  pundiaser  for 
the  faithful  performance  of  the  contract  on  the  part  of  the  builder,  and 
that  **nlnety  days  after  the  completion  of  said  vessel,  which  completion 
shall  be  evidenced  by  and  only  by  the  certificate  of  the  Bureau  Veritas,  the 
said  bank  shall  pay  said  sum  of  $18^500  to  said  Andrew  Peterson,  unless  be- 
fore that  time  the  purchaser  shall  have  commenced  in  the  proper  court  an 
action  asserting  a  claim  for  damages  for  some  breach  of  said  construction 
contract  by  the  builder,  and  given  notice  to  the  bank  of  su<A  suit,  in  which 
event  the  bank  shall  still  retain  said  sum  to  be  disposed  of  in  accordance 
with  the  outcome  of  such  suit."  That  money  is  still  on  deposit  with  the  bank, 
for  which  reason  It  was  made  a  party  to  the  action. 

By  the  terms  of  the  contract  the  vessel  was  to  be  delivered  July  15,  1917, 
and  In  the  event  of  the  failure  to  deliver  it  on  that  day,  it  was  provided  that 
the  builder  should  pay  to  the  purchaser  $100  a  day  as  liquidated  damages, 
unless  the  delay  was  excused  under  the  terms  of  the  contract.  The  vessel 
was  not  delivered  to  the  purchaser  until  January  11,  1918.  Prior  to  the 
making  of  the  contract,  Noots  had  entered  into  a  contract  with  J.  H.  Hansen 
Company  for  the  purchase  of  the  engines  for  the  vessel,  to  be  delivered  by 
that  company  June  7,  1917,  and  had  paid  on  account  thereof  to  the  Hansen 
Company  $9,120,  which  contract  Noots,  at  the  time  of  entering  Into  the  con- 
tract with  Peterson  on  November  25,  1916,  had  assigned  to  Peterson,  who 
agreed  to  make  the  balance  of  the  payments  to  the  Hansen  Oompany  for  the 
engines.  Subsequently  Peterson  assigned  the  construction  contract  to  the 
defendant  Aberdeen  Shipbuilding  Oompany,  a  corporation  organized  by  him, 
which  corporation  finished  and  delivered  the  vessel.  The  action  was  brought 
against  both  Peterson  and  the  shipbuilding  company  to  recover  liquidated 

^ssFor  otbAr  cases  aee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DIgeeta  ft  Indezei 

Digitized  by  LjOOQIC 


PETERSON  T.  NOOTS  877 

damages  at  the  rate  of  $100  per  day  for  tlie  179  days'  delay  In  the  delivery  of 
the  ship  and  against  the  Seattle  National  Bank,  the  escrow  holder,  ag&inst 
which  the  plaintiff  asked  a  direction  that  it  pay  the  amount  held  by  it  in 
escrow. 

The  bank  filed  an  answer,  admitting  its  i>ossesslon  of  the  money  under  the 
escrow  agreement,  and  it  was  agreed  between  the  litigant  parties  that  the 
court  should  fix  in  its  judgment  the  liability  of  the  bapk  between  them. 

The  answer  of  the  defendants  Peterson  and  Aberdeen  Shipbuilding  CJom- 
pany  admitted  the  execution  of  the  construction  contract,  as  well  as  the 
date  of  the  delivery  of  the  vessel,  but  denied  that  the  delay  In  such  delivery 
was  without  excuse,  or  that  it  was  due  to  their  negligence.  In  addition  th§y 
set  up  three  aflarmatlve  defenses,  the  first  of  'v^^hich  alleged  that,  some  time 
prior  to  the  delivery  of  the  vessel,  the  plaintiff  notified  the  defendant  ship- 
building company  that  he  would  not  accept  delivery  of  the  vessel  and  pay 
the  last  installment  of  its  purchase  price  unless,  among  other  things,  it  ex- 
ecuted to  the  plaintiff  a  bill  of  sale  of  the  vessel ;  that  on  the  11th  day  of - 
January,  1918,  the  shipbuilding  company  delivered  to  the  plaintiff  a  bill  of 
sale  of  it  in  consideration  of  its  acceptance  by  the  plaintiff  in  complete  ful- 
fillment and  discharge  of  all  the  terms  and  conditions  of  the  construction 
contract,  and  that  the  plaintiff  on  that  day  accepted  both  the  bill  of  sale  and 
the  schooner  itself. 

The  second  affirmative  defense  alleged  that  the  engines  were  not  delivered 
by  the  Hansen  Company  as  provided  by  its  contract  with  the  plaintiff  until 
August  18,  1917,  by  reason  of  which  the  defendants  could  not  deliver  the 
vessel  to  the  plaintiff  until  the  expiration  of  a  reasonable  time  thereafter; 
>  that  on  July  12,  1917,  there  was  a  strike  and  Industrial  disturbance  in  the 
yard  of  the  defendant  shipbaildlng  company,  of  which  the  plaintiff  was  duly 
notified,  and  that  such  disturbance  delayed  the  delivery  of  the  vessel  for  a 
period  of  20  days.  It  further  alleged  that  on  August  1,  1917,  a  second  strike 
and  industrial  disturbance  occurred,  of  which  the  plaintiff  was  duly  notified, 
and  that  by  reason  of  that  disturbance  delivery  of  the  vessel  was  delayed  for 
a  period  of  00  days. 

The  third  affirmative  defense  alleged  that  the  defendants  attempted  to 
launch  the  vessel  September  20,  1917,  in  the  presence  of  the  duly  authorized 
agent  of  the  plaintiff,  but  that  the  launching  ways  broke,  without  fault  on 
the  part  of  the  defendants,  and  that  by  reason  of  such  accident  the  vessel 
was  not  actually  launched  until  September  28,  1917,  and  that  due  to  that 
accident  the  vessel  was  damaged  and  partially  destroyed,  within  the  meaning 
and  intent  of  paragraph  4  of  the  construction  contract,  and  that  it  was 
necessary  to  take  the  vessel  to  Portland,  Or.,  for  the  purpose  of  drydocking 
and  repairing  it ;  that  the  vessel  was  Insured  against  damage  by  launching  or 
accident  during  the  process  of  construction,  as  provided  in  said  paragraph 
4  of  the  construction  contract;  that  after  such  launching  accident  the  de- 
fendants diligently  prosecuted  the  reconstruction  and  repairing  of  the  vessel : 
and  that  the  delay  in  its  delivery  was  unavoidable  and  without  fault  on  the 
part  of  the  defendants. 

After  trial  a  verdict  was  returned  in  favor  of  the  plaintiff  for  the  sum 
of  $7,100,  upon  which  Judgment  was  entered  in  that  sum,  with  costs,  and 
by  which  the  defendant  bank  was  directed  to  pay  that  amount  to  the  plaintiff 
and  the  remainder  of  the  escrow  money  to  the  defendant  Aberdeen  Ship- 
building Company. 

The  case  is  brought  here  upon  writ  of  error. 

James  Kiefer,  of  Seattle,  Wash.,  for  plaintiff. 

Bridges  &  Bruener,  of  Aberdeen,  Wash.,  for  defendants. 

Before  GILBERT,  ROSS,  and  MORROW^  Circuit  Judges^ 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
court  below  by  its  rulings  eliminated  from  the  case  the  bill  of  sale  of 
the  vessel,  its  recitals  and  effect — denying  requested  instructions  of 
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the  plaintiffs  in  error  in  relation  thereto.  The  court  also  directed  the 
jury  to  disregard  everything  regarding  the  launching  accident  and  to 
confine  their  consideration  to  the  facts  regarding  the  delay  in  the  de- 
livery of  the  vessel  and  the  causes  thereof. 

The  action  of  the  court  respecting  the  bill  of  sale  and  the  launching 
accident  were  excepted  to  by  the  defendants  and  have  been  duly  as- 
signed as  error.  In  so  far  as  concerns  the  former,  the  argument  of 
the  plaintiffs  in  error  is  that  the  construction  contract  did  not  require 
of  them  such  an  instrument,  but  that  the  plaintiff,  having  demanded 
and  accepted  it,  is  bound  by  all  of  the  terms  and  conditions  thereof. 
The  record  shows  that  the  bill  of  sale  was  signed  and  acknowledged 
on  behalf  of  the  shipbuilding  company  January  10,  1918,  and  that  on 
the  same  day  the  plaintiff,  through  his  duly  appointed  agent,  delivered 
to  the  defendants  this  communication : 

"Seattle,  Washington,  Jan.  10,  1918. 
"To  Andrew  Peterson  and  to  Aberdeen  Shipbuilding  Company,  Successor  to 
Andrew  Peterson,  Aberdeen,  Wash. — Gentlemen: 

"The  undersigned,  purchaser  under  that  certain  contract  made  November 
25,  1916,  between  Andrew  Peterson  and  the  undersigned  purchaser  for  the 
construction  of  one  twin-screw  wdoden  auxiliary  schooner,  hereby  tenders 
to  you  payment  of  the  sum  of  ^7,000,  being  the  final  balance  due  on  said 
vessel,  and  offers  to  take  possession  of  her ;  and  you  are  hereby  notified  that 
by  so  doing  the  undersigned  does  not  waive,  but  expressly  insists  upon,  his 
right  to. claim  the  liquidated  damages  of  $100  per  day  In  accordance  with 
paragraph  13  of  said  contract,  and  the  undersigned  hereby  gives  you  notioe 
that  he  claims  and  demands  the  sum  of  $20,859.80  for  liquidated  damages  for 
delay  of  179  days  in  the  delivery  of  said  vessel  beyond  the  15th  day  of  July, 
1917,  in  accordance  with  said  paragraph  13  of  said  contract;  and  this  pay- 
ment is  made  without  waiver  of  or  prejudice  to  said  claim,  and  which  payment 
is  made  under  and  in  pursuance  of  paragraph  12  of  said  contract 

"G.  Noots, 
"By  Ch.  Jolivet,  His  Agent.'' 

The  bill  of  sale  which  accompanied  the  delivery  of  the  vessel  is  as 
follows : 

"Know  all  men  by  these  presents,  that  Aberdeen  Shipbuilding  Company,  a 
corporation  of  Aberdeen,  Washington,  hereinafter  called  the  grantor,  for  and 
In  consideration  of  the  sum  of  one  ($1.00)  dollar,  lawful  money  of  the 
United  States  of  America,  the  receipt  whereof  is  hereby  acknowledged,  and 
in  consideration  of  the  acceptance  of  this  instrument  by  C  Noots,  represented 
by  Oh.  Jolivet.  hereinafter  called  the  grantee,  in  complete  fulfillment,  satis- 
faction, and  discharge  of  all  the  terms  and  conditions,  on  the  part  of  the 
builder  to  be  performed,  of  that  certain  contract  made  on  the  25th  day  of 
November,  A.  D.  1916,  by  and  between  Andrew  Peterson,  shipbuilder,  of  Aber- 
deen, Washington,  and  O.  Noots,  represented  by  Chas.  Jolivet,  for  the  con- 
struction of  one  twin-screw  wooden  auxiliary  schooner,  whiqh  contract  was 
by  the  said  Andrew  Peterson  duly  assigned  to  Aberdeen  Shipbuilding  Com- 
pany, a  corporation,  does  herewith  grant,  bargain,  sell,  transfer,  and  set 
over  unto  the  said  grantee  all  its  right,  title,  claim,  and  interest  in  and  to  that 
certain  one  twin-screw  wooden  auxiliary  schooner  designated  as  'Suzanne,' 
now  lying  in  the  waters  of  Grays  Harbor,  In  the  county  of  Grays  Harbor, 
state  of  Washington,  together  with  all  tackle,  apparel,  furniture,  and  equip- 
ment of  said  vessel.  The  said  grantor  does  hereby  covenant  to  and  with  the 
said  grantee  that  said  vessel  Is  free  from  all  Hens  and  incumbrances;  and 
that  all  bills  for  labor  and  materials  which  have  gone  into  and  have  been 
made  a  part  of  said  vessel  have  been  duly  and  fully  paid.  The  said  grantee 
by  the  acceptance  of  this  instrument  does  take  possessl<m  of  said  vess^  in 
accordance  with  the  purport  of  this  instrument" 
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The  contention  of  the  plaintiffs  in  error  is  that  the  recitation  in  the 
bill  of  sale,  that  it  was  accepted  "in  complete  fulfillment,  satisfaction, 
and  discharge  of  all  the  terms  and  conditions"  of  the  construction  con- 
tract to  be  performed  by  the  builder,  operated  to  defeat  any  recovery 
by  the  purchaser  for  delay  in  the  delivery  of  the  vessel.  We  think 
a  sufficient  answer  to  the  contention  is  that  by  the  seventh  clause  of 
the  construction  contract  it  was  expressly  agreed : 

"That  said  schooner  shall  at  all  times  be  the  prc^)erty  of  the  purchaser  in 
all  stages  of  construction  and  that  all  material  purchased  and  delivered  in 
the  yard  for  it  or  appropriated  to  the  construction  of  it  shall  becoiiie  the 
property  of  the  purchaser  by  such  delivery  and  appropriation,  subject  to  a 
lien  by  the  builder  for  any  unpaid  installment  of  the  purchase  price." 

In  view  of  those  provisions  of  the  contract,  the  payment  by  the  pur- 
chaser of  the  balance  due  from  him  perfected  his  title  to  the  vessel, 
and  the  bill  of  sale  was  therefore  without  effect^  as  well  as  without 
consideration. 

[2]  We  are  also  of  the  opinion  that  the  court  below  was  right  in 
its  holding  that  the  breaking  of  the  launching  ways  was  not  one  of  the 
acts  the  parties  to  the  construction  contract  provided  should  oper- 
ate as  an  extension  of  the  time  fixed  for  the  delivery  of  the  vessel. 
That  provision  is  as  follows : 

"If  prompt  delivery  of  said  schooner  is  prevented  by  force  majeure/  then 
the  time  for  delivery  of  said  schooner  shall  be  extended  correspondingly.  The 
term  'force  majeure*  shall  mean  acts  of  God,  strikes,  lockouts  (reasonably 
justified)  or  other  industrial  disturbances,  warv  blockades,  insurrections, 
epidemics,  landslides,  lightning,  earthquake^,  arrest  and  restraints  of  rulers 
and  people,  explosions,  fires,  floods,  and  other  like  causes.  No  delay  In  the 
delivery  of  the  vessel  will  be  justified  under  the  term  'force  majeure,'  excepting 
so  far  as  the  biillder  shall  have  notified  the  purchaser  in  writing  at  the  be- 
ginning of  such  delay  and  the  particulars  thereof  and  at  the  termination 
thereof  stating  the  duration  thereof." 

Waiving  the  question  as  to  whether  the  actual  knowledge  of  the 
agent  of  9ie  purchaser  should  be  held  to  take  the  place  of  the  writ- 
ten notice  the  contract  declared  should  be  given  by  the  builder  to 
the  purchaser,  we  think  the  launching  accident  cannot  be  properly  , 
regarded  as  coming  within  the  words  "other  like  causes,"  added  to 
the  specifically  described  act§  declared  to  operate  as  an  extension  of 
the  prescribed  time  of  delivery,  for  the  reason  that  the  parties  spe- 
cifically provided  in  the  contract  for  insurance  against  any  and  all 
damage  arising  from  the  launching  of  the  vessel,  and  specifically 
provided,  in  effect,  that  the  builder  should  bear  all  charges  for  such 
insurance.  , 

It  is  further  contended  by  the  appellants  that  the  delay  in  the  com- 
pletion and  delivery  of  the  vessel  was  due  to  a  delay  in  the  delivery 
of  the  engines  therefor,  and  that  for  the  latter  delay  Noots  was  re- 
sponsible. We  do  not  so  understand  the  contract  of  the  parties.  The 
construction  contract  in  its  fourteenth  subdivision  expressly  recited* 
the  fact  that  Noots,  therein  designated  as  "purchaser,"  had  made 
a  contract  with  the  builders  of  the  Skandia  engine  for  the  engines 
required  for  the  schooner  contracted  for,  and  had  paid  thereon  $9,- 
120,  which  contract  he  assigned  to  Peterson,  designated  in  the  con- 
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struction  contract  ^s  "builder/*  the  latter  assuming  the  payment  of 
the  balance  due  for  the  engines  according  to  the  terms  of  the  con- 
tract between  Noots  and  the  Hansen  Company,  and  which  sum  of 
$9,120  was  allowed  as  a  part  of  the  $20,000  payment  required  to  be 
made  on  the  signing  of  the  construction  contract. 

We  find  in  the  latter  contract  not  only  no  guaranty  by  Noots  of  the 
delivery  by  the  Hansen  Company  of  the  engines  within  the  time 
specified  in  the  contract  between  him  and  that  company,  but  no  pro- 
vision even  lending  to  show  that  any  of  the  parties  had  any  such  un- 
derstanding. On  the  contrary,  subaivision  9  of  the  construction  con- 
tract expressly  declares  that — 

"The  buUder  shall  take  from  the  manufacturer  of  the  Skandia  engines  the 
usual  guaranty  as  to  material,  workmanship  and  fuel  consumption,  which 
shall  run  in  favor  of  the  builder  and  his  assigns.  Such  guaranty  shall  be 
by  the  builder  assigned  and  delivered  to  the  purchaser." 

The  clause  just  quoted  is  quite  inconsistent  with  the  theory  that 
Noots  guaranteed  the  delivery  of  the  engines  at  any  specified  time,  or 
at  all ;  indeed,  any  more  than  that  he  guaranteed  the  material  of  which 
they  were  constructed,  or  their  workmanship  or  fuel  consumption, 

[3]  The  further  contention  on  the  part  of  the  plaintiffs  in  error  that 
they  were  not  made  liable  for  any  damage  growing  out  of  the  nonde- 
livery of  the  engines  within  the  time  specified  for  such  delivery,  based 
upon  subdivision  13  of  the  construction  contract,  is,  we  think,  also 
untenable.    That  provision  is  as  follows; 

"18.  It  is  agreed  between  the  parties  hereto  that  if  said  schooner  shall  not 
be  ready  for  delivery  on  July  15i,  1917,  and  shall  not  be  delivered  on  that  date, 
unless  by  causes  within  the  terms  of  this  contract  and  delivery  of  the  en- 
gines by  the  J.  H.  Hansen  Company  on  the  7th  of  June,  1917,  as  defined  by 
their  contract,  that  the  builder  shall  pay  and  wiU  pay  to  the  purchaser  the 
sum  of  one  hundred  ($100.00)  dollars  per  day  for  each  and  every  day  that  such 
delivery  shall  be  delayed  beyond  July  15,  1917,  or  beyond  such  postponed 
date  of  delivery  as  may  be  fixed  by  and  within  the  terms  of  this  contract,  as 
liquidated  damages  for  the  loss  of  the  use  of  this  said  schooner,  and  if  the 
said  builder  shall  deliver  the  said  schooner  before  the  15th  day  of  July,  1917, 
tbe  purchaser  will  pay  to  the  builder  the  sum  of  one  hundred  ($100.00)  dol- 
lars per  day  for  each  and  every  day  elapsing  t)etween  the  date  of  deUvery  and 
the  said  July  15,  1917." 

It  is  insisted  that  the  true  and  only  meaning  of  the  foregoing  par- 
agraph is  that,  if  the  defendants  should  fail  to  deliver  the  vessel  by 
July  15,  1917,  they  would  pay  the  purchaser  $100  for  each  and  every 
day  that  such  delivery  should  be  delayed  beyond  that  specified  day, 
unless  such  failure  was  the  result  of  some  act  falling  within  the  terms 
of  the  construction  contract,  "or  by  failure  to  receive  delivery  of  tbe 
engines  on  June  7,  1917."  Neither  the  clause  last  quoted  nor  anything 
of  like  effect  is  found  in  the  construction  contract,  and  it  need  hardly 
be  said  that  courts  have  no  authority  to  make  contracts  for  parties. 
.The  agreement  of  these  parties  was  that  the  delivery  of  the  vessel 
July  15,  1917,  might  be  excused  and  the  time  extended  **by  causes 
within  the  terms  of  this  contract  and  delivery  of  the  engines  by  the 
J.  H.  Hansen  Company  on  the  7th  of  June,  1917,  as  defined  by  their 
contract."  The  words  "and  delivery"  in  the  clause  last  quoted  may 
have  been  intended  for  "nondelivery,"  in  which  event  provision  would 
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have  been  anade  for  the  contingency  of  delay  in  the  delivery  of  the 
engines;  but  the  parties  themselves  did  not  so  declare,  and  we  do  not 
think  the  court  has  the  power  to  make,  by  construction,  that  contract 
for  them. 

The  points  made  on  behalf  of  the  cross-plaintifF  in  error  have  been 
carefully  considered,  and  we  are  of  the  opinion  that  they  are  without 
substantial  merit. 

The  judgment  is  aiGrmed. 


OBBGON-WASHINGTON  R.  ft  NAV.  CO.  ▼.  ROYEB. 

SAME  T.  WASSON  et  al^ 

(Olrcalt  Conrt  of  Appeals,  Ninth  Circuit    January  6,  1919.) 

Nos.  3203,  3204. 

!»  Watebs  and  Water  Courses  ^=»179(6) — OvERPiiOw — Action  for  Damaob& 
Evidence  held  to  warrant  submission  to  Jury  of  question  whether  water 
which  injured  plaintiff's  lands  where  obstructed  by  defendant's  railroad 
embankment  was  from  a  natural  watercourse  or  merely  surface  water. 
2,  Waters  and  WIater  Courses  ^=s>3&— What  Conbtttutibs  "Wate'^  Course." 
The  facts  that  water  flowing  down  a  channel  comes  from  melting  snow, 
and  that  there  is  a  flow  for  only  a  few  months  in  the  spring,  do  not  neces- 
sarily take  away  the  character  or  elements  of  a  "water  course,"  where 
there  is  a  well-defined  and  accustomed  channel. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Water  Course.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rud- 
kin,  Judge. 

Actions  at  law  by  Preston  Royer  and  by  W.  J.  Wasson  and  Mabel 
Wasson  against  the  Oregon- Washington  Railroad  &  Navigation  Com- 
pany.   Judgments  for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

A.  C.  Spencer  and  C.  E.  Cochran,  both  of  Portland,  Or.  (James  E. 
Fenton,  of  Portland,  Or.,  of  counsel),  for  plaintiff  in  error. 

M.  A.  Langhome,  E.  M.  Hay  den,  and  F.  D.  Metzger,  all  of  Tacoma, 
Wash.,  and  Lon  Boyle,  of  Prosser,  Wash.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  These  were  actions  by  landowners,  plain- 
tiffs below,  against  the  railroad  company,  defendant  below,  to  recover 
damages  for  injuries  to  property  resulting,  as  alleged,  from  an  over- 
flow of  the  lands  of  the  plaintiffs,  caused  by  the  construction  of  an  em- 
bankment by  the  railroad  company  over  and  across  an  alleged  water 
course  known  as  Spring  creek,  and  by  placing  in  the  afleged  bed  or 
channel  of  the  alleged  creek  a  pipe  or  drain  which  was  insufficient  to 
carry  off  the  waters  that  flowed  down  through  the  creek  at  certain 
seasons  of  the  year.  The  railroad  company  denied  all  damage,  and, 
after  trial  to  a  jury,  verdicts  and  judgments  were  in  favor  of  plaintiffs, 
and  the  railroad  company  sued  out  writs  of  error.    As  the  two  cases 

^=s>For  otber  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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were  tried  together,  and  present  the  same  legal  questions,  they  may  be 
conveniently  considered  in  one  opinion. 

[1]  The  contention  of  the  railroad  company,  as  embodied  in  a  re- 
quest for  an  instruction,  is  that  the  only  justifiable  conclusion  from  the 
evidence  is  that  what  the  plaintiff  below  called  the  channel  of  Spring 
creek  is  nothing  more  than  a  drain  for  surface  water  resulting  from 
melting  snow  in  the  drainage  area  above  the  lands  affected,  and  that, 
except  from  the  waters  of  such  melting  snow,  Spring  creek  in  its  chan- 
nel carries  no  water,  and  is  dry  for  11  months  of  the  year,  and  that 
as  a  legal  consequence  the  surface  water  became  a  "common  enemy," 
against  the  flowage  of  which  the  landowner  was  obliged  to  defend  him- 
self. But  the  District  Court  declined  to  sustain  such  a  position,  and 
submitted  the  case  to  the  jury  upon  the  theory  that  Spring  creek  is  a 
natural  water  course,  and  that  the  railroad  company  was  bound  to  con- 
struct a  culvert  or  to  make  other  adequate  provision  to  permit  the 
passage  of  the  waters  flowing  down  at  times  of  all  ordinary  freshets, 
but  was  not  bound  to  anticipate  or  provide  against  unprecedented  or 
unexpected  floods.  To  test  the  ruling  of  the  court,  it  becomes  neces- 
sary to  get  a  clear  understanding  of  the  physical  situation. 

At  the  "time  of  the  damage  to  the  property  of  the  plaintiffs  below, 
the  railroad  ran  westerly  between  Walla  Walla  and  North  Yakima, 
Wash.,  over  and  across  a  part  of  the  land  of  the  plaintiff  Wasson 
and  north  of  and  near  the  land  of  the  plaintiff  Royer. 

Spring  creek  has  its  origin  in  the  Rattlesnake  Hills,  some  15  or  16 
miles  northwest  from  the  lands  of  the  plaintiffs.  The  upper  limits  of 
the  head  are  in  sections  25,  11,  and  24;  the  creek  runs  generally  south- 
easterly at  the  head,  and  bears  southwesterly  for  3  or  4  miles,  then 
southeasterly  for  about  2  miles  into  the  Yakima  river.  The  general 
lay  of  the  land  from  where  Spring  creek  has  its  origin  is  rolling,  but 
the  creek  is  in  a  canyon  for  14  or  15  miles,  and  until  a  short  distance 
from  the  railroad  right  of  way,  where  the  ground  spreads  out  flat ;  the 
point  at  which  the  creek  begins  to  widen  being  about  the  north  line  of 
the  southeast  quarter  of  the  southeast  quarter  of  section  20.  Up  to 
that  point  the  channel,  though  irregular  in  width  and  depth,  is  well 
defined,  and  drains  20,000  or  25,000  acres;  the  water  coming  down 
from  various  gulches  into  the  Spring  creek  gulch.  The  bed  of  the 
creek  is  bridged  at  several  places  where  the  county  roads  cross  it. 

The  resident  engineer  of  the  railroad  company  testified  that  he  was 
well  acquainted  with  the  immediate  country  involved,  and  had  pre- 
scribed the  size  of  the  culvert  which  was  put  in,  and  believed  that  a 
48-inch  diameter  was  sufficient  to  carry  off  the  "normal  flow  of  sur- 
face water  that  came  down."  He  said  that  from  the  county  road  south 
of  Starkey's  place,  which  is  in  the  southeast  quarter  of  the  southeast 
quarter  of  section  20,  and  in  the  course  of  Spring  creek,  there  was 
a  small  rock  dam,  in  addition  to  several  other  small  obstructions  in  the 
channel  above  the  Sunnyside  dam,  which  was  approximately  40  feet 
high ;  that  after  the  water  passed  over  the  wasteway  it  came  down  in 
such  volume  "that  the  original  channel  was  so  small  as  to  be  unable 
to  carry  the  water,  and  it  overflowed  and  spread  out  over  the  land, 
forming  two  channels  in  Mr.  Starkey's  field,  one  marked  on  the  map 
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(which  was  introduced  in  evidence)  'original  channel/  and  the  other 
'overflow  channel/  "  He  described  the  water  as  passing  on  down  to 
the  next  40  below,  which  would  be  the  southeast  quarter  of  the  south- 
east quarter  of  section  20,  and  said  that  "the  channels  came  together 
again  as  a  main  channel,  with  the  exception  of  the  water  spreading  out 
to  a  considerable  extent  on  the  ground,"  that  the*  water  overflowed  the 
greater  part  of  the  Starkey  land,  running  entirely  out  of  the  channel, 
and  then,  as  it  flowed  to  the  south  line  of  section  20,  it  struck  the 
other  dam,  which  had  been  put  in  north  of  the  county  road,  and  again 
spread  out. 

The  fall  from  the  source  of  the  creek  to  where  it  crosses  the  rail- 
road right  of  way  is  something  over  2,000  feet.  The  only  outlet  from 
the  valley  is  under  the  railroad  tracks.  The  water  which  is  caused  by 
snow  melting  in  the  hills  only  flows  during  the  spring.  The  amount 
of  snow  during  a  season  varies  from  nothing  to  18  inches.  During 
*  seasons  when  the  snow  melts  gradually,  and  there  is  no  frost  in  the 
ground,  the  water  is  absorbed,  and  there  is  none  in  the  creek,  and  when 
the  ground  is  frozen,  and  the  snow  in  the  hills  is  melted  by  a  chinook 
wind,  there  is  water  in  the  creek. 

At  the  point  where  Spring  creek  runs  under  the  right  of  way  of  the 
railroad  company  there  has  been  a  fill  on  each  side  of  the  creek,  6 
to  8  feet  deep.  The  fill  extends  from  the  creek  about  600  feet  east 
of  the  county  road  in  section  28,  where  it  passes  from  an  embankment 
to  a*  slight  cut.  The  drain  under  the  railroad  track  and  within  the 
right  of  way  consisted  of  one  48-inch  corrugated  metal  ctilvert,  which 
was  about  4  feet  below  the  top  of  the  track.  When  this  culvert  was 
put  in,  the  engineer  inquired  of  the  residents  then  thereabouts  as  to 
the  usual  flowage  of  water  down  Spring  creek,  and  also  examined  the 
land  toward  the  foot  of  the  Rattlesnake  Hills,  and  estimated  the  flow- 
age  to  be  about  20  second  feet. 

About  January  20,  1916,  there  were  from  12  to  16  inches  of  snow. 
There  was  not  much  snow  on  the  level  lands,  except  where  drifted 
into  depressions,  but  in  the  hills  there  was  a  great  deal.  The  ground 
was  frozen,  and  the  snow  did  not  melt  until  the  chinook  wind  com- 
menced on  January  20th,  blowing  only  during  the  da)rtime,  and  lasting 
until  January  23d.  The  snow  melted  very  rapidly,  causing  a  sudden 
rush  of  waters,  which,  when  they  arrived  at  the  embankment  of  the 
railroad,  destroyed  the  roadbed  for  a  great  distance,  broke  through 
a  stretch  of  railroad  track,  went  over  the  ties,  and  washed  a  deep  hole 
through  the  railroad  into  the  lands  of  plaintiffs. 

On  January  23d  there  was  an  additional  snowfall  of  about  15  inches, 
and  the  channel  of  Spring  creek  was  practically  drifted  full  of  snow. 
A  second  chinook  wind  came  and  partly  melted  the  snow,  and  the 
snow  and  water  together  started  to  flow  down;  the  snow  congealing 
at  the  railroad  track  and  forcing  the  water  to  spread.  The  results  of 
the  storms  were  overflows  caused  by  the  railroad  embankment. 

We  think  that  the  court  was  right  in  holding  that  under  the  facts 
Spring  creek  was  a  natural  water  course.  The  water  which  flowed 
through  it  came  from  snow  melting  in  high  hills,  and  for  several  miles 
flowed  naturally  through  a  well-defined  channel  between  banks,  down 
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I 

to  the  point  just  above  plaintiffs'  lands,  where  dams  or  like  artificial  i 

obstructions  checked  the  course  of  the  waters,  and  thus  caused  them  I 

to  overflow  their  accustomed  channel  and  to  spread  out,  in  part,  into  , 

another  channel,  and  to  overflow  the  lands  northwest  of  plaintiffs'  | 

lands,  only,  however,  to  flow  together  again  in  a  single  main  channel,  | 

before  reaching  the  railroad  culvert,  and  thence  to  flow  naturally  to 
the  Yakima  river. 

[2]   The  facts  that  the  water  which  went  down  the  channel  came  | 

from  melting  snow,  and  that  there  was  a  flow  for  but  a  few  months 
in  the  spring,  do  not  necessarily  take  away  the  characteristics  or  ele- 
ments of  a  water  course.  In  Reynolds  v.  McArthur,  27  U.  S.  (2  Pet) 
417,  7  L.  Ed.  470,  the  Supreme  Court  recognized  that  a  stream  could 
acquit  the  name  of  a  river  in  the  channel  of  which  at  some  seasons 
no  water  flows.  In  Borman  v.  Blackmon,  60  Or.  304,  118  Pac.  848, 
the  court  held  that  a  stream  fed  by  melting  snows,  which  at  regular 
seasons  descends  through  long,  deep  gullies  upon  lands  below,  and 
on  its  onward  flow  carves  out  a  distinct  and  well-defined  channel, 
*'which  even  to  the  casual  glance  bears  the  immistakable  impress  of 
the  frequent  action  of  running  water,  and  through  which  it  has  flowed 
from  time  immemorial,"  is  a  water  course.  Justice  Burnett,  for  the 
court,  in  applying  these  elements,  said : 

"After  the  stream  has  dried  up,  we  can  go  upon  the  ground  and  say,  *Here 
it  flowed ;  here  is  the  track  of  the  water ;  in  this  course  the  stream  habitnallj 
runs.'  This  happens  on  the  watershed  in  question,  not  from  a  cloudburst,  but 
occurs  every  spring  from  the  descent  of  the  melted  snow.  The  water  of  all 
streams  is  derived,  directly  or  indirectly,  from  surface  water  which  falls,  in 
the  beginning,  from  the  clouds;  but,  whenever  in  its  journey  to  the  sea  it 
flows  in  one  continuous,  well-marked  channel,  it  becomes  a  water  course,  pro- 
vided this  regularly  recurs  at  every  returning  season." 

In  Jaquez  Ditch  Co.  et  al.  v.  Garcia  et  al.,  17  N.  M.  160,  124  Pac 
891,  the  court  quoted  with  approval  from  Harrington  v.  Demaris,  46 
Or.  Ill,  77  Pac.  603,  82  Pac.  14,  1  L.  R.  A.  (N.  S.)  756,  where  it 
was  held  that  a  stream  does  not  cease  to  be  a  water  course,  and  be- 
come mere  surface  water,  because  at  a  certain  point  it  spreads  over  a 
level  meadow  several  rods  in  width,  and  flows  for  a  distance  without 
defined  banks,  before  flowing  again  in  a  definite  channel.  In  that  case, 
after  a  careful  review  of  many  cases,  it  was  held  that  where  surface 
water  in  a  region  of  bluffs  seeks  outlet  through  a  gorge  or  ravine  dur- 
ing the  rainy  season,  and  by  its  flow  takes  a  definite  and  natural  chan- 
nel, and  has  always  done  so  from  time  immemorial,  such  accustomed 
channel  through  which  the  water  flows  has  the  elements  of  a  natural 
water  course,  although  the  flow  of  the  water  is  not  continuous  and 
the  size  of  the  stream  is  small. 

Walker  v.  New  Mexico  &  Southern  Pacific  R..Co.,  165  U.  S.  593, 
17  Sup.  Ct.  421,  41  L.  Ed.  837,  cited  by  plaintiff  in  error  herein,  is 
referred  to  as  seeming  to  be  in  conflict  with  the  rule  applied  by  the 
court ;  but  it  is  pointed  out  that  in  the  Walker  Case  the  obstruction  or 
embankment  complained  of  was  4  miles  from  the  mouths  of  the  ar- 
royo,  and  that  the  water  after  leaving  the  arroyo,  spread  out  and  be- 
came surface  or  flood  water. 
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In  Kroeger  v.  Twin  Biattes  R.  Co.,  14  Ariz.  269,  127  Pac.  735,  Ann. 
Cas.  1914A,  1289,  it  was  held  that,  where  there  was  surface  water 
which  passed  in  its  natural  course,  not  over,  but  by,  tlie  plaintiffs'  land 
on  either  side,  and  where  at  a  point  beyond  it  was  intercepted  by  a 
railroad  embankment,  the  railroad  company  not  having  constructed 
culverts  capable  of  letting  the  water  pass  through,  and  there  was  an 
accumulation  of  water,  which  was  backed  up  onto  plaintiffs'  higher 
land,  the  railroad  company  became  liable.  The  court  also  referred  to 
Walker  v.  New  Mexico  &  S.  P.  R.  Co.,  supra,  but  distinguished  that 
case  from'  the  one  at  hand  by  emphasizing  the  fact  that  the  Walker 
Case  was  one  where  there  was  surface  water  flowing  from  the  plain- 
tiffs' lands  onto  the  defendants'  lands,  whereas  in  the  case  for  decision 
the  water  was  surface  water  cast  back  from  off  the  defendants'  lands 
onto  the  plaintiffs'  lands. 

A  like  distinction  is  to  be  applied  in  our  case,  where  the  waters  were 
cast  from  the  lands  o^  the  railroad  company  onto  the  plaintiffs'  lands, 
over  which  they  were  not  accustomed  to  flow.  Of  course,  the  facts  of 
each  case  must  be  carefully  considered;  but,  as  bearing  more  or  less 
closely  upon  the  present  questions,  we  cite  Cairo,  V.  &  C.  R.  Co.  v. 
Brevoort  (C.  C.)  62  Fed.  129,  25  L.  R.  A.  527 ;  Barnes  v.  Sabron,  10 
Nev.  217;  Quinn  v.  C,  M.  &  St.  P.  R.  Co.,  23  S.  D.  126,  120  N.  W. 
884,  22  L.  R.  A.  (N.  S.)  789 ;  Kinney  on  Irrigation  and  Water  Rights, 
§  207 ;  Weil  on  Water  Rights,  pp.  354,  355 ;  Rohsnagel  v.  N.  P.  R. 
Co.,  69  Wash.  243,  124  Pac.  900;  Noyes  v.  Cosselman,  29  Wash.  635, 
70  Pac.  61,  92  Am.  St.  Rep.  937;  Dahlgren  v.  C,  M.  &  St.  P.  R.  Co., 
85  Wash.  395,  148  Pac.  567. 

In  Bonthuis  v.  Great  Northern  R.  Co.,  89  Wash.  442,  154  Pac.  789, 
cited  by  the  plaintiff  in  error,  the  facts  were  very  different  fro^  those 
with  which  we  have  to  deal  herein.  The  court  there  decided  nothing 
more  than  that  recovery  for  obstructing  a  stream  by  negligently  al- 
lowing debris  to  flow  down  and  to  dam  the  creek  at  a  point  opposite 
the  intake,  and  overflowing  the  lands  of  plaintiff,  could  not  be  had, 
where  the  plaintiff's  evidence  as  to  the  accumulation  of  the  dam  was 
exceedingly  vague.  The  legal  rule  that  the  company  had  a  primary 
right  to  hurry  the  outflow  of  surface  waters  from  its  own  property 
was  held  applicable. 

Trigg  V.  Timmerman,  90  Wash.  678,  156  Pac.  846,  L.  R.  A.  1916F, 
424,  also  relied  upon  by  plaintiff  in  error,  is  to  be  distinguished,  in 
that  there  the  court  decided  that  an  upper  proprietor  could  by  means 
of  drainage  ditches  conduct  and  hasten  the  flow  of  surface  waters  nat- 
urally draining  into  a  gully,  provided  it  did  not  increase  the  quantity 
of  water  naturally  reaching  the  lands  of  a  lower  proprietor.  The  facts, 
however,  were  so  unlike  tibose  now  before  us,  that  the  case  cannot  be 
regarded  as  fixing  a  rule  to  govern  the  present  case. 

It  is  further  contended  by  the  plaintiff  in  error  that  evidence  shows 
the  railroad  culvert  was  sufficient  to  pass  the  usual  amount  of  water 
resulting  from  melting  snow,  and  that  therefore,  there  would  be  no  lia- 
bility for  damages  to  property  because  of  the  culvert  being  insufficient 
to  carry  off  the  waters  of  an  extraordinary  and  unexpected  flood.  The 
evidence,  however,  did  not  warrant  such  a  conclusion,  and  the  court 
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expressly  charged  that  the  first  question  for  the  consideration  of  tlie 
jury  was  whether  the  railroad  company  made  adequate  provision  for 
the  free  passage  of  all  water  which  might  ordinarily  be  expected  to 
flow  through  the  water  course  in  question.  This  instruction,  when 
considered  with  the  one  to  which  we  have  already  referred,  wherein 
the  court  charged  that  the  railroad  company  was  not  bound  to  antici- 
pate or  provide  against  unprecedented  or  unexpected  floods,  made  the 
law  plain  in  respect  to  the  obligation  of  the  railroad  company. 

It  is  said  that  the  complaints  in  these  actions  were  drawn  upon  the 
theory  that  the  injury  sustained  by  the  plaintiffs  below  was  the  result 
of  an  overflow  of  surface  waters.  We  are  clearly  of  the  opinion,  how- 
ever, that  under  the  allegations  of  the  complaint  that  Spring  creek  is 
a  natural  water  course,  with  a  natural  channel,  wherein  the  waters 
flow  in  their  accustomed  way,  plaintiffs  were  entitled  to  litigate  the 
questions  of  the  right  of  the  railroad  company  to  collect  water  behind 
its  embankment  and  to  discharge  it  in  a  concentrated  body  upx)n  the 
lands  of  the  defendants  in  error. 

Other  points  are  of  minor  importance.  They  have  been  considered, 
but  are  not  well  founded. 

The  judgments  are  affirmed. 


SHAFFER  V.  UNITED  STATES.* 

(Circuit  Court  of  Appeals,   Ninth  Circuit.    February  10,  1919.) 

No.  3220. 

1.  ABMt"  AND  Navy  «=»40 — Ebpionaoe  Act — Use  or  Mails. 

It  cannot  be  said  as  matter  of  law  that  use  of  the  mails  by  defend- 
ant when  the  United  States  was  at  war  in  distributing  copies  of  a  book  in 
which  the  author  asserted  that  patriotism  was  murder  and  the  spirit 
of  the  devil,  that  the  war  was  wrong  and  Its  prosecution  a  crime,  was 
not  their  use  for  transmission  of  nonmailaUe  matter  willfully  Intended 
and  calculated  to  obstruct  the  recruiting  and  enlistment  service,  whldi 
constituted  an  offense  under  Espionage  Act,  tit.  12,  §  3  (Comp.  St.  1918, 
§  10401c). 

2.  War  ©=»4 — Espionage  Act — Unlawpitl  Use  or  Mails. 

Evidence  held  to  sustain  a  conviction  for  use  of  the  malls  for  trans- 
mission of  matter  declared  nonmailable  by  Espionage  Act,  .tit.  12  (Comp. 
St.  1918,  §§  10401a-10401d). 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Criminal  prosecution  by  the  United  States  against  Prank  Shaffer. 
Judgment  of  conviction,  and  defendant  brings  error.    Affirmed. 

The  plaintiff  in  error  was  convicted  under  a  count  of  an  Indictment  which 
alleged  In  substance  the  following:  That  on  March  7,  1918,  when  the  United 
States  was  at  war  with  the  Imperial  German  Government,  the  defendant  did 
willfully,  knowingly,  unlawfully,  and  feloniously  use  and  attempt  to  use 
the  mails  and  postal  service  of  the  United  States  for  the  transmission  of 
matter  declared  to  be  nonmailable  by  the  act  of  Congress  approved  June  15, 
1917  (40  Stat  230,  a  30,  tit  12  [Oomp.  St  1918,  St  10401a-104<01d]).  in  this: 

^=»For  other  cases  see  same  topic  &  KEnT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
^Rehearing  denied  June  2,  1919. 
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That  he  aid  then  and  there  willfully,  knowingly,  unlawfully,  and  feloniously 
deposit  and  cause  to  be  deposited  in  the  post  office  of  the  United  States  at 
Everett,  Wash.,  an  envelope  bearing  the  address  of  "H.  H.  Bettinger,  Granite  . 
Falls,  Washington,'*  and  containing  a  book  and  publication  containing  mat- 
ter advocating  and  urging  treason  and  forcible  resistance  to  the  act  of  Congress 
approved  May  18,  1917  (40  Stat.  76,  c.  15  [CJomp.  St.  {§  2(>44a-2(>44k]),  and 
urging  and  attempting  willfully  to  cause  insubordination,  disloyalty,  mutiny, 
and  refusal  of  duty  in  the  military  and  naval  forces  of  the  United  States,  and 
urging  and  attempting  willfully  to  obstruct  recruiting  and  enlistment  in  the 
service  of  the  United  States,  to  the  Injury  of  said  service  and  of  the  United 
States,  which  said  book  was  entitled  "The  Finished  Mystery,"  pages  247  to 
253  whereof  are  particularly  filled  with  treasonable,  disloyal,  and  seditious 
utterances,  among  other  things  setting  forth  the  following : 

"Standing  opposite  to  these  Satan  has  placed  three  great  untruths,  human 
Immortality,  the  Anti-Christ,  and  a  certain  delusion  which  is  best  described  by 
the  word  patriotism,  but  which  is  in  reality  murder,  the  spirit  of  the  very 
devil.  It  is  this  last  and  crowning  feature  of  Satan's  work  that  is  mentioned 
first.  ♦  ♦  ♦  If  you  say  it  is  a  war  of  defense  against  wanton  and  intoler- 
able aggression,  I  must  reply  that  every  blow  which  we  have  endured  has 
been  primarily  a  blow  directed,  not  against  ourselves,  but  against  England, 
and  that  it  has  yet  to  be  proved  that  Germany  has  any  Intention  or  desire 
of  attacking  us.  ♦  ♦  ♦  The  war  Itself  is  wrong.  Its  prosecution  will  be 
a  crime.  There  is  not  a  question  raised,  an  issue  involved,  a  cause  at 
stake,  which  is  worth  the  life  of  one  blue-jacket  on  the  sea  or  one  khakl- 
coat  in  the  trenches." 

William  R.  Bell,  of  Seattle,  Wash.,  for  plaintiff  in  error. 

Robert  C.  Saunders,  U.  S.  Atty.,  Clarence  L.  Reames,  Sp.  Asst. 
Atty.  Gen.,  and  Hinman  D.  Folsom,  Jr.,  Attorney  for  Department  of 
Justice,  all  of  Seattle,  Wash.,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  assigned  to  the  refusal  of  the  court  to  instruct  the  jury  to  return 
a  verdict  in  favor  of  the  defendant.  That  assignment  presents  two 
questions:  First,  does  the  book  constitute  nonmailable  matter,  within 
the  definition  of  the  act  of  Congress  approved  June  15,  1917?  and, 
second,  was  there  absence  of  evidence  to  show  that  the  plaintiflf  in  er- 
ror used  or  attempted  to  use  the  mails  of  the  United  States  for  the 
transmission  of  the  book? 

[1]  The  plaintiff  in  error  contends  that  the  publication  complained 
of  contains  no  false  statement,  but  only  the  opinion  of  the  author  of 
the  book  that  patriotism  is  identical  with  murder  and  the  spirit  of  the 
devil,  that  war  is  a  crime,  and  the  argument  that  it  was  yet  to  be 
proved  whether  Germany  had  any  intention  or  desire  of  attacking  the 
United  States.  It  is  true  that  disapproval  of  war  and  the  advocacy 
of  peace  are  not  crimes  under  the  Espionage  Act;  but  the  question 
here  is  not  whether  the  publication  contained  expressions  only  of 
opinion,  and  not  statements"  of  fact,  but  it  is  whether  the  natural  and 
probable  tendency  and  effect  of  the  words  quoted  therefrom  are  such 
as  are  calculated  to  produce  the  result  condemned  by  the  statute. 

The  act  of  June  15,  1917,  declares  to  be  nonmailable  every  letter, 
book,  etc.,  "of  any  kind  in  violation  of  any  of  the  provisions  of  this 
act."  The  act  mentions,  among  other  things,  the  willfully  causing  or 
attempting  to  cause  insurrection,  disloyalty,  mutiny,   or  refusal  of 
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duty  in  the  military  or  naval  forces,  or  willfully  obstructing  the  re- 
cruiting or  enlistment  service  of  the  United  States.  We  think  it 
should  not  be  said,  as  a  matter  of  law,  that  the  reasonable  and  nat- 
ural effect  of  the  language  quoted  from  the  publication  was  not  to 
obstruct — ^that  is,  not  to  impede,  retard,  or  render  more  difficult— the 
recruiting  or  enlistment  service,  and  thus  to  injure  the  service  of  the 
United  States.  Printed  matter  may  tend  to  obstruct  the  recruiting 
and  enlistment  service,  even  if  it  contains  no  mention  of  recruiting 
or  enlistment,  and  no  reference  to  the  military  service  of  the  United 
States.  It  is  sufficient  if  the  words  used  and  disseminated  are  adapted 
to  produce  the  result  condemned  by  the  statute. 

The  service  may  be  obstructed  by  attacking  the  justice  of  the  cause 
for  which  the  war  is  waged,  and  by  undermining  the  spirit  of  loyalty 
which  inspires  men  to  enlist  or  to  register  for  conscription  in  the  serv- 
ice of  their  country.  The  greatest  inspiration  for  entering  into  such 
service  is  patriotism,  the  love  of  country.  To  teach  that  patriotism  is 
murder  and  the  spirit  of  the  devil,  and  that  the  war  against  Germany 
was  wrong  and  its  prosecution  a  crime,  is  to  weaken  patriotism  and 
the  purpose  to  enlist  or  to  render  military  service  in  the  war. 

[2]  The  evidence  that  the  plaintiff  in  error  used,  or  caused  to  be 
used,  the  mails  of  the  United  States  in  the  transmission  of  copies  of 
the  book,  is  in  substance  the  following: 

On  March  29,  1918,  124  copies  of  the  book  were  found  concealed 
at  his  home.  He  and  his  wife  had  been  engaged  in  distributing  the 
books  for  41^  months  prior  to  that  date,  and  in  that  period  she  had 
sold  and  distributed  100  copies,  and  her  husband  25  copies.  A  num- 
ber of  the  books  were  sent  by  mail.  The  wrappers  of  six  of  the  books 
so  sent  by  mail  were  introduced  in  evidence.  An  agent  of  the  Depart- 
ment of  Justice  testified  that  the  plaintiff  in  error  admitted  to  him  that 
he  had  written  some  of  the  addresses  on  the  books  and  had  directed  his 
wife  to  write  some  of  them.  The  books  so  transmitted  in  these  wrap- 
pers were  sent  C.  O.  D.,  and  on  the  wrappers  the  name  of  the  plaintiff 
in  error  was  marked  as  the  sender.  Several  were  refused  by  the  per- 
sons to  whom  they  wefe  sent,  and  were  returned  by  mail  to  the  plain- 
tiff in  error. 

The  plaintiff  in  error,  testifying  on  his  own  behalf,  stated  that  he 
knew  that  his  wife  was  mailing  out  the  books,  and  that  his  name  was 
on  the  return  card  on  the  books,  because  he  was  the  treasurer  of  the 
association  which  owned  the  books,  and  that  the  money  orders  in  pay- 
ment for  the  books  were  handed  to  him  as  such  treasurer.  Mrs, 
Shaffer  testified  that  she  and  her  husband  "were  engaged  together  in 
this  common  enterprise";  that  when  book^were  sent  C.  O.  D.,  and 
accepted,  sometimes  the  return  money  would  be  received  by  her ;  but 
that,  when  the  money  came  in  her  husband's  name,  he  would  get  it. 
Neither  she  nor  her  husband  testified  that  the  latter  had  not  mailed 
such  books. 

This  evidence  was  clearly  sufficient  to  go  to  the  jury  on  the  question 
whether  or  not  the  plaintiff  in  error  used  the  mails  in  the  distribution 
of  the  book.  It  shows  that  he  and  his  wife  were  jointly  engaged  in 
the  enterprise,  and  that  he  authorized  her  to  write  the  addresses  on 
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the  wrappers  by  which  the  books  were  sent  out  by  mail,  and  by  which 
the  books  were  returned  to  him  by  mail  in  case  they  were  not  accepted 
by  the  persons  to  whom  they  were  sent.  It  tends  to  show  that  he 
used  the  mails,  and  that,  even  if  he  personally  mailed  none  of  the 
books,  he  aided,  abetted,  and  induced  the  commission  of  the  offense, 
and  was  therefore  a  principal  under  section  332  of  the  Criminal  Code 
(Act  March  4,  .1909,  c.  321,  35  Stat.  1152  [Comp.  St.  §  10506]).  Bur- 
ton V.  United  States,  142  Fed.  57,  61,  73  O.  C.  A.  243;  Chambers  v. 
United  States,  237  Fed.  513,  524,  150  C.  C.  A.  395. 

It  is  argued  that  the  evidei^ce  fails  to  show  that  the  plaintiff  in  error 
committed  the  act  willfully  and  intentionally.  But  there  is  enough  in 
the  evidence  to  show  the  hostile  attitude  of  his  mind  against  the  prose- 
cution of  the  war  by  the  United  States,  and  that  the  books  were  in- 
tentionally concealed  on  his  premises.  He  must  be  presumed  to  have 
intended  the  natural  and  probable  consequences  of  what  he  knowingly 
did.  The  instructions  of  the  court  to  the  jury  are  not  before  us,  and 
we  must  assume  that  the  court  properly  submitted  to  the  jury  un- 
der the  evidence  the  question  of  the  intent  and  purposc^^of  the  plaintiff 
in  error.  \ 

The  judgment  is  affirmed.  > 


WILLIAMS  y.  BOSWELIi,  U.  S.  Marshal. 

MIU^  V.  SAME]. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    January  31,  1919.) 

Nos.  8281,  328Z 

Criminal  Law  ^b»242(4) — ^Revoval  of  Accused  to  Other  District  fob  Trial 
— Indictment. 

Indictments  held  sufficient  to  charge  petitioners  with  a  conspiracy  to 
Tlolate  the  Beed-Jones  Amendment  to  the  Post  OfUce  Appropriation  Bill 
of  March  3, 1917  (Comp.  St.  1918,  (  8739a),  by  the  unlawful  transportation 
of  intoxicating  liquors  in  interstate  commerce,  so  as  to  warrant  their  re- 
moval from  Georgia  to  Florida  for  trlaL 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida ;  Rhydon  M.  Call,  Judge. 

Petitions  by  J.  J.  Williams  and  E.  P.  Mills  for  writs  of  habeas  cor- 
pus for  discharge  from  the  custody  of  N.  H.  Boswell,  United  States 
Marshal  for  the  Southern  EHstrict  of  Florida.  From  judgments  de- 
nying the  writs,  petitioners  appeal.    Affirmed. 

The  following  is  the  opinion  of  Call,  District  Judge : 

Four  persons,  A.  D.  Wright,  Gabe  Llppman,  E.  P.  Mills,  and  J.  J.  Williams, 
each  filed  his  petition  for  a  writ  of  habeas  corpus  seeking  to  be  discharged 
from  the  custody  of  the  marshal  of  this  district  The  petitions  in  each  case 
allege,  and  the  marshal's  returns  show,  that  he  holds  each  of  the  defendants 
by  virtue  of  commissioner's  commitments  for  removal  to  the  Southern  dis- 
trict of  Georgia. 

The  proofs  introduced  before  the  commissioner  on  the  hearing  were  certified 
copies  of  indictments  found  in  the'  Southern  district  of  Georgia,  the  warrants 
of  arrest  issued  thereon,  and  the  admission  of  the  defendants  of  their  identi- 

^ES»For  otber  omm  •••  tame  topic  ft  KBY-NUMBSR  in  all  IUy-Nttmber«d  Digests  ft  Indexes 
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ties.  One  IndlctmeDt  Is  against  Wright  for  aiding  and  abetting,  a  copy  of 
which  is  made  a  part  of  his  petition.  Fbur  indictments  are  against  Lippman, 
one  for  aiding  and  abetting  and  three  for  conspiracy.  Six  .indictments  are 
against  Mills,  three  for  aiding  and  abetting  and  three  for  conspiracy.  Two 
indictments  are  against  Williams,  one  for  conspiracy  and  one  for  aiding  and 
abetting. 

The  charging  part  of  these  several  indictments,  except  the  names  of  the 
defendants  and  dates,  are  the  same.  The  cases  of  these  petitioners  may  there- 
fore be  considered  together,  and  the  decision  of  one  will  govern  the  others. 

The  attack  made  upon  all  the  indictments  is  that  no  violation  of  law  is 
stated. 

The  statute  involved  in  these  Indictments  is  the  Reed-Jones  Amen4ment  to 
the  Post  Office  Appropriation  Bill  of  March  3,  1917,  c.  162,  39  Stat.  10(59-  The 
portion  applicable  reads  as  follows: 

**Whoever  shall  order,  purchase,  or  cause  intoxicating  liquors  to  be  trans- 
ported in  interstate  commerce  except  for  scientltic,  sacramental,  medicinal 
and  mechanical  purposes,  into  any  state  or  territory  the  laws  of  •which  state 
or  territory  prohibit  the  manufacture  or  sale  therein  of  intoxicating  liquors 
for  beverage  purposes,  shall  be  punished  as  aforesaid."  Comp.  St  1918,  | 
8739a. 

Then  follows  some  provisos  which  are  not  material  to  this  investigation. 

There  is  no  question  but  that  this  law  was  adopted  to  prevent  the  viola- 
tion of  the  prohibition  laws  of  the  states  and  territories  through  interstate  ship- 
ments of  liquor  for  beverage  purposes.  Nor  can  it  be  questioned,  1  think,  that 
an  Indictment  to  charge  a  violation  of  this  act  must  by  apt  w(H:ds  show  that  the 
liquor  shipped  in  interstate  commerce  was  intended  for  use  in  the  state  pro- 
hibiting the  manufacture  or  sale  for  beverage  purposes. 

It  is  contended  for  the  petitioners  that  none  of  these  indictments  do  make 
this  charge.  The  indictment  in  the  Williams  case^  taken  as  an  example,  is 
as  follows : 

"That  heretofore,  to  wit,  on  the  second  day  of  March,  In  the  year  of  our 
Ijord  one  thousand  nine  hundred  and  eighteen,  one  J.  J.  Williams,  ♦  •  • 
all  late  of  said  division  and  district,  unlawfully,  knowingly,  and  feloniously 
did  within  said  division  and  district,  and  within  the  Jurisdiction  of  this  court, 
conspire,  combine,  confederate  and  agree  together  to  commit  an  offense 
against  the  United  States ;  that  is  to  say,  to  cause  intoxicating  liquors  to  be 
transported  In  interstate  commerce  from  Jacksonville  in  the  state  of  Florida 
to  Beaulieu  in  the  county  of  Chatham,  state  of  Georgia,  the  laws  of  which 
state  of  Georgia  did  prohibit  the  manufacture  and  sale  therein  of  intoxicat- 
ing liquors  for  beverage  purposes,  said  intoxicating  liquors  not  then  and 
there  to  be  transported  for  sacramental,  medicinal,  mecdianical  or  sdoitific 
purposes,  as  they,  the  said  conspirators,  then  and  there  well  knew." 

It  is  Insisted  that  there  is  no  charge  contained  in  these  indictments  that 
the  liquor  agreed  to  be  transported  in  interstate  commerce  was  finally  des- 
tined for  Beaulieu,  but,  admitting  the  truth  of  the  allegation,  it  might  still 
be  a  shipment  passing  through  the  dry  state  to  a  state  allowing  the  sale  and 
manufacture  of  intoxicating  liquors.  This  contention  does  not  seem  to  me  to 
be  tenable.  It  is  charged  that  the  conspiracy  was  to  ship  liquors  from  Jack- 
sonville in  Florida,  to  Beaulieu  in  Georgia.  If  the  proof  should  show  that 
the  agreement  was  to  ship  liquors  through  Beaulieu  to  some  other  point,  the 
defendants  would  be  entitled  to  have  a  peremptory  instruction  for  acquittal. 
The  language  used  must  receive  a  reasonable  constmction,  and  a  construc- 
tion of  the  language  used  making  it  apply  to  a  through  shipment  would  in 
my  judgment  be  unreasonable. 

The  destination  of  the  shipment  would  have  been  no  more  definite  had  a 
consignee,  with  his  resident  in  the  prohibition  state,  been  named,  than  is  ex- 
pressed by  the  language  of  the  indictment. 

It  Is  also  Insisted  that  it  is  not  sufficient  for  the  indictment  to  state  that 
said  liquors  were  not  to  be  transported  for  sacramental,  etc.,  purposes,  but  that 
the  purpose  should  have  been  stated.  The  Indictment  negatives  the  only  legal 
purposes  for  which  the  liquor  could  have  been  shipped.  If  shipped  for  any 
purpose  other  than  those  enumerated  In  the  statute,  the  shipment  Is  illegal 
and  an  agreement  to  do  so  is  a  criminal  conspiraqy.    As  I  understand  the 
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argument  of  counsel,  it  is  contended  that,  bec8*;^se  tbe  act  in  question  was 
intended  to  prevent  the  violation  of  the  prohibition  laws  of  the  states  through 
interstate  shipments  of  liquor,  therefore  it  is  necessary  for  the  indictment  to 
allege  that  the  liquor  so  shipped  was  for  beverage  purposes,  and  the  nega- 
tiving of  the  lawful  purposes  for  which  liquor  could  be  shipped  into  the  prohi- 
bition state  is  not  sufficient.  That  contention  Is  di£^)Osed  of  by  what  I  have 
said  above. 

What  I  have  said  above,  I  think,  di^xises  of  the  main  objections  to  the 
conspiracy  indictments.  Any  minor  objections  which  go  to  the  form  of  the 
Indictment  rather  than  to  the  substance  are  to  be  determined  in  the  court 
where  they  were  found.  Haas  v.  Henkel,  216  U.  S.  481,  30  Sup.  Ot,  249,  54  L. 
Ed.  569. 

What  I  have  said  In  regard  to  the  conspiracy  indictments  disposes  of  the 
main  objections  urged  against  the  aiding  and  abetting  indictments.  It  is, 
however,  further  urged  against  these  indictments  that,,  since  section  332  of  the 
Criminal  Code  (Act  March  4,  1909,  c.  321,  85  Stat  1152  [Comp.  St.  |  10506]) 
makes  the  aider  and  abettor  a  principal,  it  is  not  sufficient  to  charge  him  in 
the  language  used  in  these  indictments.  The  language  used  in  these  Indict- 
ments is  that  usually  set  forth  in  the  forms  to  charge  one  with  aiding  and 
abetting,  and  this  was  held  sufficient  In  Coffin  v.  U.  S.,  156  U.  S.  448,  15  Sup. 
Ct.  394,  39  L.  Ed.  481.  But  it  is  not  necessary  for  me  to  decide  upon  the 
sufficiency  of  the  aiding  and  abetting  indictments  except  in  the  Wright  case. 

It  is  also  urged  that  these  indictments  and  admission  of  identity  are  not 
sufficient  to  make  a  case  of  probable  cause,  which  is  all  that  is  necessary  to 
authorize  a  commitment  for  removal.  This  contention  is  disposed  of  by  Price 
V.  Henkel,  216  U.  S.  491,  30  Sut).  Ot.  257,  54  L.  Dd.  581. 

The  writs  of  habeas  corpus  will  be,  therefore,  dismissed,  and  the  petitioners 
remanded  to  the  custody  of  the  marshal. 

It  will  be  so  ordered. 

Charles  M.  Cooper,  Chas.  P.  Cooper,  and  J.  J.  G.  Cooper,  all  of 
Jacksonville,  Fla.,  for  appellant  Williams. 

Miles  W.  Lewis,  Wm.  A.  Hallowes,  Jr.,  Chas.  M.  Cooper,  Chas.  P. 
Cooper,  and  J.  J.  G.  Cooper,  all  of  Jacksonville,  Fla.,  for  appellant 
Mills. 

H.  S.  Phillips,  U.  S.  Atty.,  of  Tampa,  Fla.,  and  Fred  Botts,  Asst. 
U.  S.  Atty.,  of  Jacksonville,  Fla.,.  for  appellee. 

Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

PER  CURIAM.  The  above-entitled  cases,  involving  practically 
the  same  issues,  were  tried  and  disposed  of  together  in  the  lower  court, 
and,  although  brought  here  separately  for  review,  were  argued  and 
submitted  together. 

We  have  considered  the  records,  the  briefs  submitted,  the  authori- 
ties cited,  and  the  elaborate  opinion  of  the  trial  judge  fully  consid- 
ering and  discussing  the  issues  presented.  , 

From  our  examination,  we  conclude  that  the  only  question  raised 
and  necessary  for  our  consideration  and  decision  in  these  cases  is 
whether  the  indictments  found  by  the  grand  jury  of  the  Eastern  dis- 
trict of  the  state  of  Georgia  sufficiently  charge-  the  appellants  with  a 
conspiracy  to  violate  the  laws  of  the  United  States  to  warrant  appel- 
lants' removal  from  Florida  "to  Georgia  for  trial. 

Under  the  authorities  cited  by  the  trial  judge  and  during  the  ar- 
gument of  the  case,  we  are  fully  satisfied  that  the  indictments  are 
sufficient. 

The  judgments  are  affixmed  in  both  cases. 
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SERVEL  y.  JAMIESON  et  aL 

(Circuit  Court  of  Appeals,  Mnth  Circuit    F^mary  17,  1919.) 

No.  3200. 

1.  Tender  ^=»13(1) — Sufficienct — Tendeb  of  Check. 

Tbe  tender  of  a  check  In  payment  of  money  is  of  no  effect,  where  Ob- 
jection is  made  to  that  medium  of  payment. 

2.  Saucs  ^=>191 — Medium  of  Payment — ^Waiver. 

The  fact  that  the  owners,  on  signing  a  contract  for  the  sale  of  sheep 
for  future  delivery,  accepted  a  check  for  the  advance  payment,  did  not 
bind  them  to  accept  a  check  in  final  payment. 

3.  Sales  «=>196 — ^Medium  of  Payment — Waiver. 

Where  there  was  evidence  tending  to  show  that  defendants,  on  the  last 
day  for  performance  of  a  contract  for  the  sale  of  sheep  to  plaintiff,  after 
the  sheep  had  been  weighed,  avoided  plaintiff's  agent,  who  sou^t  to 
make  payment,  until  after  bank  hours,  and  then  refused  to  accept  a  check 
or  draft,  it  was  error  to  direct  a  verdict  in  their  favor  in  an  action  for 
breach  of  contract 

4.  Tender  «=»5 — ^Waiver— Preventing  Making  of  Tender. 

A  tender  is  waived  where  the  person  to  whom  it  is  to  be  made  in  any 
way  obstructs  or  prevents  a  tender. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana ;  George  M.  Borquin,  Judge. 

Action  by  Zavier  Servel  against  G.  R.  Jamieson  jand  Mathieson  Mur- 
ray, partners  as  Jamieson  &  Murray.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

The  plaintiff  in  error  brought  an  action  against  the  defendants  in  error  to 
recover  damages  for  their  failure  to  deliver  sheep  in  accordance  with  tbe 
terms  of  a  contract  made  March  14,  1917.  The  parties  will  be  named  plain- 
tiff and  defendants  as  in  the  court  below.  The  contract  provided  that  tbe 
defendants  should  sell  and  deliver  to  the  plaintiff  all  their  wether  lambs 
produced  in  the  year  1917,  delivery  to  be  made  between  the  25th  and  the  29th 
days  of  September,  1917,  exact  day  to  be  at  the  option  of  the  plaintiff,  and 
at  certain  places  named,  in  the  state  of  Montana.  The  plaintiff  was  to  pay 
therefor  the  sum  of  10  cents  per  pound.  The  plaintiff  paid  at  the  date  of  the 
contract  $3,000  as  part  of  the  purchase  price,  and  agreed  to  pay  the  remainder 
"at  the  time  and  upon  the  delivery''  of  the  lambs.  The  contract  further  pro- 
vided: "And  it  is  further  mutually  agreed  by  and  between  the  parties  hereto 
that  time  is  of  the  essence  of  this  agreement,  and  that  upon  the  expiration  of 
the  time  for  delivery  as  herein  provided,  the  rii^ts  of  said  party  of  the  aeo 
ond  part  [the  plaintiff]  hereunder  shall  cease  and  terminate,  and  he  shall 
have  no  right,  claim,  or  interest  in  or  to  said  sheep  after  the  expiration  of 
said  period  of  time." 

One  Stitt,  as  agent  for  the  plaintiff,  for  the  purpose  of  receiving  the 
lambs  an(}  paying  therefor,  went  to  Glasgow,  Mont.,  the  home  of  the  defend- 
ants, on  September  25, 1917,  and  the  next  day  the  parties  commenced  weighing 
the  lambs.  The  lambs  were  weighed  at  different  points,  and  the  work  was 
finally  completed  at  8  o'clock  in  the  morning  of  the  29th.  The  defendant 
Jamieson  then  took  Stitt  in  his  automobile  to  Glasgow,  where  they  arrived 
at  1  o'clock  in  the  afternoon.  Jamieson  then  said  that  Murray  was  at  Nashua 
and  that  they  should  go  to  Nashua  for  settlement  Stitt  went  to  Nashua 
by  train,  he  understanding  that  Jamieson  was  to  come  by  automobile.  Stitt 
reached  Nashua  at  2"  o'clock  and  searched  for  Mtirray,  but  he  was  not  there. 
He  thereupon  secured  an  automobile  and  went  back  to  Glasgow,  arriving  there 
at  4  o'clock  p.  m.  He  there  met  both  the  defendants  on  the  street,  and  told  them 
he  was  ready  to  settle  for  the  lambs.    Murray  asked  him  how  he  wanted  to  pay 

^=»For  other  cases  sm  same  topic  A  BLBY-NUMBBR  in  aU  Key-Numbered  Diseeta  ft  Indexes 
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for  them,  and  be  answered  that  he  would  give  them  a  check,  to  which  Murray 
replied,  "If  you  haven't  got  the  currency,  you  can't  have  the  lambs,  and  if 
you  have  you  can,  but  we  won't  accept  a  check."  Stltt  told  him  that  he  did 
not  have  $30,000  with  him,  but  he  could  get  it  if  it  was  necessary,  and  said 
that  he  had  always  bought  lambs  by  check,  and  had  never  given  currency, 
before.  He  told  them  that  his  check  was  good,  that  he  would  wire  his  bank 
and  have  them  guarantee  it,  and  offered  to  leave  the  sheep  with  them  until  he 
got  the  money.  He  also  offered  to  draw  a  draft  upon  Hatcher  &  Snyder,  and 
stated  that  they  would  pay  it.  He  also  said  that  he  would  get  currency  as 
'  soon  as  it  could  be  transmitted  by  wire.  The 'banks  were  then  closed,  as 
it  was  Saturday.  ISbe  defendants  said  that  the  time  was  up  and  that  he 
could  not  have  the  lambs. 

Stitt  offered  to  prove  that  he  had  made  arrangements  with  the  bank  at  Ft. 
Morgan,  Colo.,  for  the  payment  of  any  check  he  might  draw  on  it,  and  to 
prove  that  he  would  have  produced  the  currency  for  payment  as  soon  as  it 
could  be  procured  by  telegraph  from  that  bank,  and  that  he  would  have  done 
so,  had  the  defendants  not  told  him  that  it  would  be  useless,  and  he  offered 
to  prove  that  that  bank  had  telegraphed  its  guaranty  to  pay  his  check,  and 
that  the  defendants  admitted  on  Sunday,  September  30,  that  they  had  received 
a  telegram  from  the  Montana  National  Bank,  at  Billings,  Mont,  guaranteeing 
the  payment  of  any  draft  he  might  draw  on  Hatcher  &  Snyder.  He  also  of- 
fered to  prove  tliat  on  the  30rh  he  served  notice  on  the  defendants  that  he 
would  procure  legal  tender  on  Monday  morning  as  soon  as  the  banks  were 
open,  and  that  he  would  compensate  the  d^endants  for  any  damage  they 
might  suffer  by  reason  .of  holding  the  sheep  until  that  time.  He  further 
offered  to  show  that  it  was  the  custom  in  all  parts  of  Montana,  and  in  the 
Northwestern  States  generally,  among  sheep  men,  to  pay  for  their  purchase 
of  sheep  by  means  of  a  check  or  draft  Objections  to  all  these  offers  of 
proof  were  sustained,  and  exceptions  were  taken.  The  market  value  of  the 
lambs  at  that  time  was  15  cents  a  pound. 

The  plaintiff  demanded  Judgment  against  the  defendants  for  $15,666.20, 
the  difference  between  the  contract  price  and  the  value  of  the  lambs  at  the 
time  when  delivery  was  to  be  made,  and  also  for  the  sum  of  $3,000,  which  was 
paid  at  the  time  of  making  the  contract.  At  the  conclusion  of  the  plaintiff's 
testimony  the  court  instructed  the  jury  to  return  a  verdict  for  the  defendants. 

F.  B.  Reynolds,  of  Billings,  Mont.,  for  plaintiff  in  error. 
Norris,  Hurd  &  McKellar  and  Edwin  L.  Norris,  all  of  Great  Falls, 
Mont.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,2] 
We  think  that  the  defendants  stood  strictly  within  their  right  in  re- 
fusing the  check  which  was  tendered  by  Stitt  It  is  the  well-settled 
rule  that  the  tender  of  a  check  in  payment  of  money  is  of  no  effect  in 
cases  where  objection  is  made  to  that  medium  of  payment.  38  Cyc. 
146;  Volk  V.  Olsen,  54  Misc.  Rep.  227,  104  N.  Y.  Supp.  415 ;  Rumpf 
V.  Schiff  (Sup.)  109  N.  Y.  Supp.  51 ;  Barbour  v.  Hickey,  2  App.  D. 
C.  207,  24  L.  R.  A.  763 ;  Collier  v.  White,  67  Miss.  133,  6  South. 
618;  Aldrach  v.  Light,  Power  &  Ry.  Co.,  101  S.  C.  32,  85  S.  E. 
164;  Moore  v.  Twin  City  Ice  &  Cold  Storage  Co.,  92  Wash.  608,  159 
Pac.  779,  Ann.  Cas.  1918D,  540.  Nor  should  it  be  held  that  the  de^ 
fendants,  by  accepting  a  check  for  the  payment  made  at  the  time  of 
entering  into  the  contract,  bound  themselves  to  accept  a  check  at  the 
final  performance  thereof,  or  waived  their  right  to  demand  that  the 
final  payment  be  made  in  currency.  The  case  is  unlike  Gunby  v.  In- 
gram, 57  Wash.  97,  106  Pac.  495,  36  L.  R.  A.  (N.  S.)  232,  where  a 
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series  of  payments  of  interest  on  a  mortgage  had  been  made  by  check, 
and  it  was  held  that  the  tender  of  a  check  for  another  installment  was 
sufficient  to  prevent  the  exercise  of  an  option  to  declare  the  whole 
debt  due.  In  the  present  case  the  defendants  might  well  accept  a  check 
for  the  first  payment,  for  they  parted  with  no  right  of  possession  of  the 
property  contracted  to  be  sold,  but  when  it  came  to  the  final  pa)m3ent 
and  the  delivery  of  the  property  to  the  plaintiff  to  be  taken  out  of  the 
state,  they  were  entitled  to  demand  that  they  be  paid  in  money,  and 
not  by  a  check  upon  a  bank  in  a  sister  state.  • 

[3,  4]  Time  was  expressly  made  of  the  essence  of  the  contract,  and 
by  the  agreement  of  the  parties  the  contract  was  to  be  fully  performed 
on  September  29,  1917.  This  was  not  done,  but  there  was  testimony 
tending  to  prove  that  on  September  29,  after  the  lambs  had  been 
weighed  at  8  o'clock  in  the  morning,  the  defendants  avoided  the  plain- 
tiff's agent  and  delayed  meeting  him  for  the  final  settlement  until  after 
4  o'clock  in  the  afternoon.  A  tender  is  waived  where  the  person  to 
whom  it  is  to  be  made  "in  anv  way  obstructs  or  prevents  a  tender." 
38  Cyc.  135;  Hunt  on  Tender,  §  52;  Schaeffer  v.  Coldren,  237  Pa. 
77,  85  Atl.  98,  Ann.  Cas.  1914B,  175.  In  view  of  these  features  of 
the  evidence  and  the  plaintiff's  offer  of  proof,,  from  which  the  jury 
might  have  found  that,  but  for  such  delay,  the  currency  might  have 
been  obtained  to  make  payment  on  that  day,  we  think  it  was  error  to 
direct  the  jury  to  return  a  verdict  for  the  defendants. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 


KOKB  CO.  OP  AMERICA  et  al.  v.  OOOA-COIA  CO.  • 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  24,  1919.) 

No.  3012. 

Tbade-Masks  and  Trade-Names  «=»85(1) — ^Right  to  Pbotbction— Miskepre- 
sentationb  by  complainant. 

The  Coca-Cola  Company  held,  chargeable  with  such  deceptive,  false, 
fraudulent,  and  unconscionable  conduct  in  the  advertising  and  sale  of 
its  product  as  precludes  a  court  of  equity  from  granting  it  any  relief  in 
the  protection  of  its  trade-mark  or  business. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;   William  H.  Sawtelle,  Judge. 

Suit  in  equity  by  the  Coca-Cola  Company  against  The  Koke  Com- 
pany of  America,  The  Southern  Koke  Company,  Limited,  The  Koke 
Company  of  Texas,  The  Koke  Company  of  Oklahoma,  and  The  Koke 
Company  of  Arkansas.  Decree  for  complainant,  and  defendants  ap- 
peal.   Reversed. 

For  opinion  belqw,  see  235  Fed.  408.* 

Richard  E.  Sloan,  of  Phcenix,  Ariz.,  and  Austin  B-  Littleton,  of 
Chattanooga,  Tenn.  (Littleton,  Littleton  &  Littleton,  of  Chattanooga, 
Tenn.,  of  counsel),  for  appellants. 

^s^For  other  cases  see  same  topic  A  KBT-NUMBER  in  aU  Key-Numbered  Digests  6  Indexes 
•Certiorari  granted  249  U.  S.  — ,  39  Sup.  Ct.  493,  63  L.  Ed.  — • 
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# 

William  K.  White,  of  San  Francisco,  Cal.,  Harold  Hirsch,  of  At- 
lanta, Ga.,  Joseph  E.  Morrison,  of  Phoenix,  Ariz.,  and  Edward  S. 
Rogers  and  Frank  F.  Reed,  both  of  Chicago.,  111.,  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  Our  conclusion  in  this  case,  after  a  careful 
examination  of  it,  may  be  very  briefly  stated.  The  suit  was  brought  to 
obtain  an  injunction,  preliminary  and  perpetual,  an  accounting  for 
profits,  and  for  the  recovery  of  damages  against  the  defendants  there- 
to, upon  the  ground  of  their  alleged  joint  and  several  infringement  of 
the  complainant's  trade-mark  '\^oca-Cola,"  and  for  unfair  compe- 
tition on  the  part  of  the  defendants.  After  long  preceding  use  of  it, 
the  trade-mark  was  registered  in  the  United  States  Patent  Office  on 
January  3,  1893,  und^r  the  act  of  Congress  of  March  3,  1881,  and  was 
also  registered  under  the  subsequent  act  of  Congress  of  February 
20,  1905,  entitled  "An  act  to  authorize  the  registration  of  trade-marks 
used  in  commerce  with  foreign  nations,  among  the  several  states  of 
the  United  States,  and  with  the  Indian  tribes,  and  to  protect  the  same." 
A  very  large  amount  of  testimony  was  taken  in  the  case,  from  which 
the  court  below  found  as  a  fact  that  the  preparation  manufactured 
and  sold  by  the  defendants  to  the  suit  was  in  imitation  of  that  of  the 
complainant,  and  that  the  name  under  which  it  was  so  manufactured 
and  sold — "Koke" — ^was  selected  for  the  purpose  of  reaping  the  ben- 
efit of  the  reputation  and  advertising  of  the  complainant,  and  because 
it  would  permit  the  defendants  to  better  dispose  of  their  product  as 
and  for  Coca-Cola,  especially  in  view  of  the  fact  that  the  label  of  the 
complainant  was  copied  and  imitated,  and  the  barrels  in  which  defend- 
ants' products  were  shipped  were  colored  as  nearly  like  those  of  com- 
plainant as  possible. 

Upon  the  record  we  would  not  be  justified  in  holding  that  the  trial 
court  reached  the  wrong  conclusion  in  that  respect,  and  if  that  were 
the  only  point  in  the  case  would  readily  affirm  the  interlocutory  decree 
appealed  from.  But  it  is  the  well-established  law,  as  held  by  the  Su- 
preme Court  in  the  case  of  Worden  v.  California  Fig  Syrup  Co., 
187  y.  S.  516,  528,  23  Sup.  Ct.  161,  164  (47  L.  Ed.  282)  that  "when 
the  owner  of  a  trade-mark  applies  for  an  injunction  to  restrain  the  de- 
fendant from  injuring  his  property  by  making  false  representations  to 
the  public,  it  is  essential  that  the  plaintiff  should  not  in  his  trade-mark  or 
in  his  advertisements  and  business,  be  himself  guilty  of  any  false  or 
misleading  representations;  that  if  the  plaintiff  makes  any  material 
false  statement  in  connection  with  the  property  which  he  seeks  to  pro- 
tect, he  loses  his  right  to  claim  the  assistance  of  a  court  of  equity ;  that 
where  any  symbol  or  label  claimed  as  a  trade-mark  is  so  constructed  or 
worded  as  to  make  or  contain  a  distinct  assertion'  which  is  false,  no 
property  can  be  claimed  on  it,  or,  in  other  words,  the  right  to  the  exclu- 
sive use  of  it  cannot  be  maintained." 

Many  cases  will  be  found  referred  to  by  the  court  in  its  opinion 
.  in  that  case  in  support  of  it,  and  by  reference  to  38  Cyc.  700,  704,  797, 
there  will  be  found  many  others  to  the  same  effect.  The  evidence, 
we  think,  leaves  no  room  for  doubt  that  the  appellee's  very  extensive 
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business  conducted  under  the  name  "Coca-Cola"  is  not  entitled  to  pro- 
tection at  the  hands  of  a  court  of  equity:  First,  because  it  shows 
that  in  the  beginning,  and  for  many  years  thereafter,  the  coca  of  which 
its  compound  was  in  large  part  made  contained  the  deadly  drug  cocaine, 
and  the  caffeine,  which  constituted  the  other  main  ingredient,  was 
derived  mainly,  and,  indeed,  almost  exclusively,  not  from  cola  nuts, 
but  from  tea  leaves.  Yet  the  labels  with  which  the  preparation  was 
adorned  contained  pictures  of  coca  leaves  and  cola  nuts,  and  was  wide- 
ly advertised  and  sold,  first,  under  the  name  of  "Coca-Cola  Syrup  & 
Extract,"  next  as  "Coca-Cola  Syrup,"  and  finally  as  "Coca-Cola,"  as 
a  "valuable  brain  tonic,"  an  "ideal  nerve  tonic  and  stimulant,"  as  a 
cure  of  "headache,  neuralgia,  hysteria,  and  melancholy,"  and  "of  nerv- 
ous afflictions,"  under  which  representations  a  tremendous  consump- 
tion was  built  up,  and  under  which  large  numbers  of  the  appellee's 
customers  still  consume  the  mixture,  although  long  prior  to  the  bring- 
ing of  the  present  suit  the  drug  cocaine  was  practically  eliminatwi 
from  the  drink,  and  the  caffeine,  of  which  it  has  since  been  mainly 
composed,  still  comes  mainly,  if  not  entirely,  from  other  sources  than 
the  cola  nut.  We  find  such  conduct  on  the  part  of  the  appellee  to  be, 
in  fact,  such  deceptive,  false,  fraudulent,  and  unconscionable  conduct 
as  precludes  a  court  of  equity  from  affording  it  any  relief. 

Accordingly,  under  the  rule  and  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Worden  v.  California  Fig  Syrup  Co.,  187  U. 
S.  516,  23  Sup.  Ct.  161,  47  L.  Ed.  282,  and  United  States  v.  Coca-Cola 
Co.,  241  U.  S.  265,  36  Sup.  Ct.  573,  60  L.  Ed.  995,  Ann.  Cas.  1917C, 
487  (decided  subsequent  to  all  the  cases  upon  which  the  judgment  of 
the  court  was  based),  we  see  no  escape  from  the  conclusion  that  the 
judgment  appealed  from  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dismiss  the  bill,  at  the  complain- 
ant's cost. 

Accordingly  it  is  so  ordered. 


INSURANCE  PRESS  v.  FORD  MOTOR  CO. 
(Clicalt  Court  of  Appeals,  Second  Circuit.     November  13,  191S.)  ^ 

No.  37. 

COPYBIGHTS    ^=»87 — ^XWFRINGEMENT — ^DaMAXJES. 

Owner  of  a  copyrighted  article,  reproduced  by  defendant  and  circu- 
lated free  In  advertising  matter  without  knowledge  of  complainant's 
rights,  held  entitled  to  a  small  award  of  damages  for  the  infringemeot 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  by  the  Insurance  Press  against  the  Ford  Motor  Company. 
From  the  decree,  complainant  appeals.    Affirmed. 

The  opinion  of  Augustus  N.  Hand,  District  Judge,  in  the  District 
Court,  is  as  follows: 

The  defendant  printed  In  a  booklet  which  It  circulated  among  agents  and 
owners  of  Its  automobiles  an  article  entitled  "Nerve,"  copyright  of  which 

^=9For  other  cases  see  same  topic  A  KE!Y>NUMBBR  in  all  Key-Numbered  DlgestB  *  Indeztf 
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belonged  to  tbe  complainant.  This  had  a  large  circulation,  bnt  was  distribut- 
ed as  advertising  matter,  and  not  sold,  afid  the  publication  by  the  defendant 
in  which  the  article  aj^eared  has  now  been  discontinued.  The  complainant 
had  sold  a  few  copies  of  the  single  article  which  it  had  printed,  and  appears 
to  have  made  a  profit  during  the  first  year  of  the  publication  of  about  $260. 
The  complainant  waives  any  right  to  an  accounting  for  profits,  which  doubtless 
could  not  be  established,  and  seeks  to  recover  for  Infringement  of  Its  copy- 
right under  the  penal  clause  of  the  act 

I  think  it  probable  that  the  defendant  was  to  some  extent  benefited  by  the 
use  of  the  complainant's  article,  and  It  Is  not  Improbable  that  the  complain- 
ant lost  some  chances  to  make  sales  by  reason  of  the  large  circulation  the 
article  had  in  the  automobile  trade.  While  I  am  satisfied  that  the  defendant 
was  entirely  Innocent  In  the  publication,  and  took  the  article  from  a  copy- 
righted magazine  with  the  permission  of  that  magazine,  nevertheless  there 
was  plainly  a  technical  violation  of  complainant's  rights,  and  I  think  some 
damages  should  be  awarded.  The  amount  is  undoubtedly  speculative,  but 
the  case  is  Just  one  of  those  cases  which  I  tiilnk  are  Intended  to  be  covered  by  , 
the  statute,  where  no  exact  amount  could  ever  be  worked  out  under  strict 
rules  of  evidence  upon  an  accounting.  Hendricks  Co.  v.  Thomas  Publishing 
Co.,  242  Fed.  37, 154  C.  O.  A.  629. 

I  feel  reasonably  sure  that  the  complainant  has  suffered  a  very  small 
amount  of  damages,  and  that  the  defendant  has  secured  a  very  trifling  ad- 
vantage by  the  publication  of  the  article  In  the  automobile  trade,  and  under 
the  circumstances,  shall  award  the  sum  of  $250  to  the  complainant.  In  au- 
dition to  costs  and  a  counsel  fee  of  $100. 

The  decree  should  also  provide  for  an  injunction. 

Otis  &  Otis,  of  New  York  City  (A.  Walker  Otis,  of  New  York  City, 
of  counsel),  for  appellant 

Crisp,  Randall  &  Crisp,  of  New  York  City  (W.  Benton  Crisp  and 
Cyril  F.  Dos  Passos,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  ROGERS,  HOUGH,  and  MANTON,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed. 


CUNNINGHAM  PIANO  CO.  v.  iBOLIAN  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  31,  1919.    Rehearing  Denied 

March  26,  1919.) 

No.  2418. 

Patents  ^=»328 — VAunrrr  and  Infringement — Piano  Piayeb. 

The  Young  patent,  No.  692,968,  for  controller  for  mechanical  musical 
instruments,  held  valid  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Suit  in  equity  by  the  ^Eolian  Company  against  the  Cunningham 
Piano  Company.  Decree  for  complainant,  and  defendant  appeals. 
Affirmed. 

For  opinion  below,  see  251  Fed.  301. 

Hector  T.  Fenton,  of  Philadelphia,  Pa.,  for  appellant. 

George  D.  Beattys,  of  New  York  City,  and  Joseph  C.  Fraley,  of 
Philadelphia,  Pa.,  for  appellee. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges. 
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WOOLLEY,  Circuit  Judge.  By  the  decree  of  the  District  Court, 
claims  1  and  2  of  Letters  Patent  No.  692,968,  dated  February  11, 
1902,  issued  to  complainant  as  assignee  of  the  inventor,  Francis  L. 
Young,  for  an  Improvement  in  Controllers  for  Mechanical  Musical 
Instruments,  were  held  valid  and  infringed.  We  affirm  the  decree 
on  the  court's  opinion  (D.  C.)  251  Fed.  301,  without  doing  more  than 
to  state  very  generally  the  feature  of  the  case  which  has  most  im- 
pressed us. 

The  invention  of  the  patent  relates  to  mechanical  musical  instru- 
ments such  as  the  "pianola,"  and  more  particularly  the  "piano  play- 
er," wherein  musical  notes  are  automatically  sounded  by  pneumatic 
mechanism  actuated  by  a  traveling  sheet  of  perforated  paper.  The 
state  of  the  art— that  is,  the  point  which  the  art  had  reached  and 
at  which  it  had  stopped  just  before  the  patentee  entered  it — records 
the  advance  of  a  remarkable  though  imperfect  mechanical  musical 
instrument.  The  organization  of  this  instrument  contained,  first, 
means  for  the  mechanical  sounding  of  musical  notes,  governed  in 
their  production  and  duration  by  the  other  mechanical  means  of  a 
trayelirig  sheet  of  perforated  paper;  and  second,  means  for  giving 
artistic  effects  to  Uie  sounds  thus  mechanically  produced,  by  con- 
trolling their  speed  and  volume.  The  latter  means  embraced  a  num- 
ber of  parts  termed  "controllers."  Though  connected  with  the  soimd 
producing  mechanism,  these  were  operated,  not  mechanically,  but 
manually  by  the  performer,  and  were  the  particular  instruments  the 
performer  used  to  control  variation  in  sound  volume  and  time  and 
thereby  to  give  to  a  musical  composition  the  artistic  interpretation  he 
desired.  Without  controllers,  the  instrument  produced  an  unmusical 
jumble  of  sounds.  With  controllers,  the  production  was  musical  ac- 
cording to  the  skill  with  which  the  performer  moved  the  controllers 
and  governed  the  artistic  effects  of  time  and  sound.  One  unskilled  in 
music  could  render  very  little  real  music  from  the  sounds  with  which 
the  mechanism  supplied  him.  Skill  of  a  musician  in  some  measure 
was  required  for  the  production  of  music. 

Obviously,  instruments  with  a  musical  range  limited  to  musicians 
more  or  less  skilled  were  limited  in  their  sale.  To  broaden  the  com- 
mercial field,  manufacturers  found  it  necessary  to  qualify  the  unmu- 
sical as  musical  performers  by  affording  them  a  modicum  of  skill  that 
could  be  easily  acquired.  With  this  in  view,  they  printed  instructions 
on  the  margin  of  the  perforated  music  sheet  so  as  to  convey  to  the  mind 
of  the  performer,  as  the  music  sheet  traveled  into  view,  the  musical  ef- 
fects which  were  appropriate  at  the  moment  when  later  the  sheet  passed 
over  the  point  at  which  its  perforations  called  forth  sounds.  These 
instructions  consisted  of  words  familiar  to  ordinary  music,  such  as, 
"accel,"  or  "ritard,"  when  they  related  to  speed  or  tempo  effects; 
and  "piano,"  or  "forte,"  when  they  related  to  sound  volume  or  dynamic 
effects.    Webber,  No.  452,203. 

Numerals  also  were  printed  in  vertical  alignment  on  the  margin  of 
the  sheet  or  on  the  body  of  the  sheet  out  of  alignment.  These  nu- 
merals corresponded  to  others  on  a  dial  placed  conveniently  within  the 
range  of  the  performer's  vision.    They  indicated  the  tempo;   and  as 
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they  moved  on  the  sheet  toward  the  sound  actuating  board,  the  per- 
former could  obtain  the  appropriate  speed  or  time  by  moving  a  con- 
troller-connected pointer  to  the  appropriate  numeral  on  the  face  of 
the  tempo  indicator.  Chase,  No.  571,746;  638,955;  Richards,  No. 
653,529. 

In  addition  to  these  instructions  there  were  others,  the  most  use- 
ful perhaps  being  a  line  printed  lengthwise  the  traveling  sheet  but 
shifting  across  its  face,  from  side  to  side,  technically  known  as  ftie 
"expression  line."  This  line — the  invention  of  Webber,  Letters  Pat- 
ent No.  452,203 — ^was  not  truly  sinuous  in  the  Sense  of  bending  in 
and  out  in  a  wavelike  course,  but  shifted  its  direction  abruptly  and  at 
angles.  In  its  position  and  change  of  direction,  this  line  denoted  gen- 
erally but  not  precisely  the  appropriate  sound  volume  and  its  changes, 
and  when  followed  by  the  eye,  it  carried  to  the  mind  of  the  performer 
some  measure  of  the  artistic  interpretation  as  to  loud  and  soft  sounds 
and  as  to  changes  from  one  to  the  other  which  the  musical  compo- 
sition called  for.  The  Webber  line  was  an  interpretative  guide. 
Whatever  its  merits,  it  was  only  a  guide.  The  musical  interpreta- 
tion it  conveyed  to  the  performer  was  capable  of  reproduction  by  him 
only  according  to  his  skill  in  following  the  line  with  his  eye  and  mind 
— ^in  reading  what  the  line  imparted — and  in  manipulating  the  con- 
trollers in  a  way  to  produce  the  effects  the  line  intended. 

It  thus  appears  very  clearly  that  the  art,  when  Young  entered  it, 
called  for  some  musical  knowledge  and  some  musical  skill  on  the 
part  of  the  performer  to  render  artistically  a  musical  composition 
mechanically  sounded.  It  is  equally  clear  that  the  art  enabled  him 
to  render  music  only  according  to  his  own  skill,  or,  at  most,  only  ac- 
cording to  his  skill  in  reproducing  the  interpretation  of  another  so 
far  as  that  interpretation  was  shown  by  words,  numerals  and  by  the 
Webber  expression  line  and  its  angles. 

The  conception  of  Young,  the  patentee,  also  contains  a  line,  but  a 
line  different  in  character  and  function.  In  the  line  of  the  invention, 
nothing  is  left  to  the  skill  or  interpretation  of  the  performer  in  sup- 
plying musical  effects  when  the  line  changes  its  position  and  direction. 
The  performer  does  not  have  to  read  it.  The  purpose  of  the  inven- 
tion, therefore,  is  to  facilitate,  continuously  and  without  breaks,  the 
rendering  or  "shading"  of  music  whose  notes  are  mechanically  sound- 
ed, so  that  a  person  who  has  no  musical  knowledge  and  who  is  without 
artistic  skill  in  any  degree  can  reproduce  a  musical  composition  of 
high  order,  not  with  tolerable  fidelity,  but  exactly  as  the  skilled  pian- 
ist had  played  it  and  interpreted  it. 

What  Young  did  was  to  extend  the  tempo  controller  mechanism 
over  the  traveling  sheet  and  fasten  a  pencil  to  it.  When  he  played  the 
piano,  the  sheet  moved  against  the  pencil,  which  drew  a  line  length- 
wise the  sheet  and  throughout  the  musical  composition,  This  line 
varied  in  direction  with  each  variation  of  musical  effect  given  by 
the  performer.  The  changes  of  direction  were  not  sudden,  abrupt, 
or  angular,  as  in  Webber,  but  were  bending  and  sinuous,  and  it  was 
found  that  in  the  sinuosities  of  the  line  were  exactly  recorded  every* 
variation  of  tempo  expression.     What  Young  achieved  was  to  im- 
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press  upon  a  musical  composition,  and  upon  every  note  of  it,  his  in- 
terpretation and  his  artistic  conception  of  its  musical  effects  and  to 
embody  them  in  the  line  thus  drawn.  These  recorded  effects  may  be 
either  of  time  or  sound  volume  according  as  the  controller  mechan- 
ism is  adapted  to  one  or  the  other.  What  Young  gave  the  art  was  an 
idea  made  practical  by  mechanical  means,  whereby  the  interpretation 
of  a  master  performer,  or  even  of  the  composer,  can  be  exactly  repro- 
dtfced  with  its  precise  artistic  effects  by  an  unskilled  performer  mere- 
ly following  the  line  impressed  upon  the  sheet,  not  by  his  eye  or  by 
his  mind,  but  physically  by  a  pointer  attached  to  the  controller  mech- 
anism and  extending  over  the  music  sheet  Young's  line  became  the 
expression  pathway  of  the  master  performer,  and  so  long  as  one  fol- 
lows it  without  wandering,  he  will  reproduce  the  master's  actual  per- 
formance. The  skill  of  a  great  artist  can  thus  be  caught  on  the 
sheet,  there  impressed  and  preserved  and  be  reproduced  by  anyone, 
anywhere,  and  for  all  time. 

The  defendant  says  that  invention  was  not  involved  in  this.  We 
think  it  was.  In  the  first  place,  it  was  a  true  discovery.  It  involved 
uncovering  a  thing,  which,  while  long  capable  of  being  done,  was 
never  before  thought  of.  It  also  afforded  a  medium  or  means  for 
bringing  the  discovery  into  practical  action,  and  put  it  into  the  hands 
of  others,  there  to  be  turned  to  pleasurable  and  profitable  uses. 
Young's  thought  that  a  line  might  .be  made  to  record  a  master's  in- 
terpretation of  a  musical  composition,  and  that  anyone,  however  un- 
skilled, who  follows  that  line  physically  can  reproduce  the  music  of 
the  master  just  as  the  master  had  rendered  it,  was  not  his  invention. 
That  was  his  discovery.  It  was,  however,  the  soul  of  his  invention. 
The  very  simple  means  of  a  pointer  connected  with  the  controller  and 
extending  over  the  music  sheet  to  the  line,  by  which  his  discovery  was 
brought  into  action,  did  not,  when  standing  alone,  involve  invention. 
But  when  this  means,  simple  though  it  was,  was  employed  to  bring 
into  being  and  put  to  use  the  sutetance  of  the  discovery,  the  two 
together,  the  great  and  the  little  thing,  constitute  invention.  Young's 
thought  without  the  pointer  is  nothing  more  than  an  interesting  dis- 
covery, and  is  not  patentable.  Morton  v.  New  York  Eye  Infirmary, 
5  Blatchf.  116,  Fed.  Cas.  No.  9,865;  Miami  Copper  Co.  v.  Minerals 
Separation,  Limited,  244  Fed.  752,  157  C.  C.  A.  200.  The  pointer 
without  the  thought  is  a  useless  piece  of  metal.  The  world  may  use 
one  without  the  other  at  will ;  but  it  is  the  use  of  both  together  that 
Young  taught  the  art,  and  of  which  the  unskilled  who  are  anxious 
to  produce  music,  as  well  as  the  skilled  who  are  ambitious  to  per- 
petuate their  fame,  have  availed  themselves  in  amazing  numbers. 

We  realize  that  the  issues  of  validity  and  scope  of  the  claims  in 
suit,  and  consequently  the  issue  of  infringement,  present  aspects 
which  admit  of  extended  technical  discussion;  but  as  our  reasoning 
follows  that  of  the  learned  trial  judge  as  shown  in  his  opinion,  and  as 
our  judgment  on  all  issues  is  the  same  as  his,  we  find  it  unnecessary 
to  do  anything  more  than  direct  that 

The  decree  below  be  affirmed. 
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HOMER  BROOKE  GLASS  CO.  et  aL  v.  HARTFORI>-FAIRMONT  CO. 

(District  Court,  D.  Connecticut    February  18,  1019.) 

No.  1465. 

Patents  ^=»328 — Infeingement — Machine  fob  Cutting  Molten  Glass. 

The  Brooke -patent,  No.  723,983,  for  an  automatic  device  for  cutting  or 
separating  a  flowing  stream  of  molten  material,  particularly  glass,  held 
not  infringed  by  a  machine  having  a  distinctly  different  principle  of  oper- 
ation. 

In  Equity.  Suit  by  the  Homer  Brooke  Glass  Company  and  the 
Owens  Bottle  Machine  Company  against  the  Hartford-Fairmont  Com- 
pany.   Decree  for  defendant. 

Frederick  P.  Fish,  of  Boston,  Mass.,  and  Charles  Neave,  of  New 
York  City,  for  plaintiffs. 

John  P.  Bartlett.  and  Thomas  Ewing,  both  of  New  York  City,  for 
defendant. 

THOMAS,  District  Judge.  This  is  the.  usual  bill  in  equity,  alleg- 
ing that  letters  patent  No.  723,983  were  granted  to  Homer  Brooke  on 
the  31st  day  of  March,  1903,  upon  an  application  filed  March  5,  1898, 
and  charging  the  defendant  with  infringement,  and  praying  for  an  in- 
junction and  an  accounting.  The  defenses  are  invalidity  and  nonin- 
fringement. 

The  invention,  as  stated  in  the  specification,  relates  to — 

•*devices  for  cutting  or  separating  molten  material,  and  especially  Is  designed 
for  cutting  a  stream  of  flowing  molten  glass  Into  unformed  molten  masses 
of  predetermined  quantity  and  distributing  the  same  into  suitable  receptacles." 

The  bill  charges  infringement  of  claims  1,  2,  3,  4,  5,  6,  7,  and  9, 
but  at  final  hearing  counsel  for  plaintiffs  withdrew  consideration  as 
to  claims  1,  2,  6,  7,  and  9,  and  now  relies  on  claims  3,  4,  and  5,  which 
are  as  follows: 

"3.  An  automatic  device  for  cutting  or  separating  a  flowing  stream  of  molten 
material  into  unformed  molten  masses,  the  same  comprising  a  cutting  knife 
and  means  for  moving  the  same,  and  means  for  discharging  the  said  molten 
masses  Into  suitable  receptacles. 

"4.  An  automatic  device  for  cutting  or  separating  a  flowing  stream  of  mol- 
t&i  material  into  unformed  molten  masses  of  predetermined  quantity,  the 
same  comprising  a'  knife  and  means  for  moving  the  same,  a  plurality  of  re- 
ceptacles^ and  means  for  discharging  the  said  molten  masses  into  said  re- 
ceptacles. 

"5.  An  automatic  device  for  cutting  or  separating  a  flowing  stream  of  mol- 
ten material  into  unformed  molten  masses,  the  same  comprising  a  knife  and 
mieans  for  moving  the  same,  a  plurality  of  receptacles,  means  for  discharging 
the  said  molten  masses  into  said  receptacles,  and  means  for  intermittently 
moving  said  receptacles  into  position  to  receive  the  cut-off  masses." 

In  a  suit  brought  by  the  Homer  Brooke  Glass  Company  against  the 
Schram  Glass  Manufacturing  Company  (249  Fed.  228,  161  C.  C.  A. 
264),  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  has  held 
the  claims  here  in  issue  to  be  valid,  and  the  decision  in  that  case  is 
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sufficient  answer  to  that  portion  of  the  defendant's  answer  which  al- 
leges invalidity,  especially  in  view  of  the  fact  that  no  new  evidence 
of  such  controlling  importance  as  to  compel  a  different  conclusion  has 
been  here  offered  in  support  of  the  alleged  invalidity.  So  that  in- 
fringement is  the  only  question  to  be  here  discussed  and  decided. 

The  decision  here  to  be  given  will  be  contained  in  the  answers  to 
two  questions:  First,  Does  the  defendant  treat  a  flowing  stream  of 
molten  glass?  and,  second,  Does  the  defendant's  cutting  device  cut, 
support,  and  discharge,  or  cut  and  discharge,  the  cut-off  portion  of 
the  molten  masses  ?    These  questions  will  be  considered  in  their  order. 

We  can  do  no  better  here,  in  explaining  briefly  the  purpose  of  the 
Brooke  device  and  the  difficulties  of  prior  methods  in  manufacturing 
glass  which  Brooke  sought  to  overcome,  than  to  quote  from  the  opin- 
ion of  Judge  Evans  in  the  Schram  Case,  supra.  On  pages  228  and 
229  of  249  Fed.  (161  C.  C.  A.  264,  265)  he  said : 

*'The  patent  to  Brooke  relates  to  an  apparatus  for  catting  and  distributing 
molten  materials,  particularly  glass,  and  is  of  particular  value  to  the  manu- 
facturer of  fruit  Jars,  bottles,  and  other  similar  glass  objects  used  by  the 
public  In  large  quantities,  the  cost  of  which  constitutes  an  important  factor 
In  their  successful  manufacture.  While  the  art  of  making  glass  articles  Is 
old,  it  was,  prior  to  Brooke's  device,  deficient  in  a  particular,  an  understand- 
ing of  which  is  better  obtained  by  a  brief  general  description  of  the  art  to 
which  it  relates.  In  making  articles  of  molten  glass  prior  to  this  discovery, 
a  considerable  quantity  of  the  molten  material  was  taken  from  a  furnace 
to  a  mold  by  «.  workman,  called  a  gatherer,  who,  by  the  use  of  a  'punty*  rod, 
injected  into  and  twisted  around  in  the  molten  mass  in  the  furnace,  first  col- 
lected and  then  transferred  it  to  a  position  over  a  mold  of  predetermined 
size  into  which  the  glass  ran  from  the  rod.  Another  workman  stood  by,  and 
with  shears  cut  this  string  or  stream  of  flowing  glass  when  directed.  The 
gatherer  then  twisted  his  rod,  so  as  temporarily,  to  prevent  glass  falling  off 
and  until  another  empty  mold  was  supplied,  and  then  the  operation  was  re- 
peated. Machines  for  receiving  this  product,  containing  molds  of  prede- 
termined capacity,  were  in  common  use,  and,  not  infrequently,  easy  and  ready 
method  of  substitution  of  one  mold  for  another  was  provided.  Some  devices 
for  receiving  the  molten  mass  in  the  mold,  and  for  the  prompt  exchange  of 
the  molds,  were  patented,  and  at  least  one  must  be  especially  considered — 
the  patent  to  Steimer,  No.  549,404,  issued  November  5,  1895. 

''Brooke's  contribution  to  the  art  consisted  in  producing  an  apparatus  that 
would  better,  more  rapidly,  and  more  econcMnically  convey  the  molten  mass 
from  the  furnace  to  the  mold.  Instead  of  the  interrupted  flow  of  glass,  and 
the  delayed  method  of  transferring  with  a  punty  rod  this  substance  from  the 
large  reservoir  to  the  mold,  in  use  prior  to  this  discovery,  appeUee's  device 
permitted  the  glass  to  flow  continuously  from  the  furnace,  and  the  severing 
knives  were  made  to  act  automatically,  and  means  for  supporting  the  severed 
stream  were  provided ;  the  accumulated  flow  being  poured  into  the  (Opening  of 
the  next  presented  mold." 

On  page  230  of  249  Fed.  (161  C.  C.  A.  264)  will  be  found  a  clear 
and  brief  description  of  the  operation  of  the  Brooke  device,  so'  that 
it  is  not  necessary  now  to  do  more  than  refer  to  it ;  but  from  the  brief 
description,  as  well  as  the  description  of  the  operation  of  the  Brooke 
device  disclosed  by  the  specification,  it  is  clearly  apparent  that  a  con- 
tinuously flowing  stream  of  glass,  flowing  by  gravity,  is  the  kind  and 
character  of  stream  which  Brooke  handles  in  the  patent  in  suit. 

The  stream  of  flowing  molten  material  and  the  stream  of  flowing 
molten  glass  are  frequently  referred  to  in  the  specification.    The  mech- 
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anism  embraces  an  automatic  device  for  cutting  a  flowing  stream  of 
molten  glass,  means  for  discharging  the  same,  and  means  for  shift- 
ing the  molds  to  receive  the  severed  glass,  and  reference  in  the  spec- 
ification is  made  a  ntmiber  of  times  to  the  cutting  knives  acting  upon 
the  flowing  stream.    The  specification  finally  concludes  by  saying : 

"Of  coarse  It  wm  be  understood  that  I  do  not  limit  myself  to  the  precise 
construction  of  devices  here  iUustrated,  as  I  consider  me^self  to  be  entiLUed*  to 
broadly  cover  all  means  for  cutting  or  s^arating  a  stream  of  flowing  molten 
material  into  unformed  molten  masses  and  discharging  the  cut-ofC  portions." 

The  claims  in  suit  are  for  an  automatic  device  for — 

(3)  '^Catting  or  separating  a  flowing  stream  of  molten  material." 

(4)  "Cutting  or  separating  a  flowing  stream  of  molten  material." 

(5)  "Cutting  or  separating  a  flowing  stream  of  molten  material." 

The  claims  not  in  issue  are  also  directed  to  the  same  mechanism  fed 
in  the  same  way  and  they  refer  to — 

(1)  "An  unsupported  freely-flowing  stream." 

(2)  "An  unsupported  freely-flowing  stream." 

(6)  "A  flowing  stream." 

(7)  "A  continuously  flowing  stream." 

(8)  "A  continuously  flowing  stream." 

(9)  "A  continuously  flowing  stream." 

(10)  "A  continuously  flowing  stream." 

(11)  "A  continuously  flowing  stream." 

(12)  "A  continuously  flowing  stream." 

(13)  "A  continuously  flowing  stream." 

(14)  "A  continuously  flowing  stream." 

So  the  evidence  is  conclusive  that  Brooke  was  engaged  in  solving 
the  problem  respecting  the  best  method  for  handling  and  cutting  off 
a  stream  of  molten  glass,  steadily  and  continuously  flowing  from  one 
receptacle  to  another  without  break  or  interruption,  the  flow  of  which 
is  prompted  or  induced  by  no  other  means  than  the  force  of  gravity. 

It  appears  that  the  difficulty  in  the  manufacture  of  glasswares  and 
the  efficient  and  economical  handling  of  molten  glass  has  been  a  prob- 
lem which  the  manufacturers  have  endeavored  to  solve,  and  no  doubt 
this  problem  has  presented  many  engineering  difficulties.  The  molten 
glass  is  viscous,  and  difficult  to  handle  mechanically.  Brooke  solved 
the  problem  by  treating  or  handling  successfully  the  cpntinuously  flow- 
ing stream  of  molten  glass. 

The  defendant  claims  that  it  also  has  solved  the  problem,  only  in  an 
entirely  different  way  and  upon  an  entirely  different  engineering  the- 
ory. It  claims  that  its  machine  in  no  way  treats  or  handles  a  contin- 
uously flowing  stream,  or  a  flowing  stream,  or  stream  of  molten  glass. 
It  claims  that  its  problem  of  engineering  proceeds  along  entirely  dif-^ 
ferent  lines  and  ideas,  apart  and  entirely  distinct  from  the  principle 
disclosed  in  the  Brooke  patent.  It  claims  that  its  machine  more 
nearly  approaches  the  hand  punty  method,  in  that  a  separate  gather 
is  obtained,  somewhat  similar  to  the  gob  or  gather  obtained  under  the 
old  hand  punty  method,  and  thus  a  better  result  is  obtained  in  the 
finished  product.  The  defendant  claims  that  it  does  not  treat  a  flow- 
ing stream,  but  rather  a  gather  or  gob,  a  distinct  entity,  with  each 
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cycle  of  operation  of  its  machine,  and  that  its  engineers  entirely  aban- 
doned the  Brooke  idea,  and  developed  an  entirely  new  principle. 

The  evidence  is  conclusive  that  the  Brooke  cutting  device  and  the  de- 
fendant's machine  are  radically  different  in  theory  and  in  operation, 
and  they  certainly  are  in  no  way  similar  in  appearance  or  operation.  In 
the  Brooke  device  the  molten  glass  is  allowed  to  escape  through  a  hole 
in  'the  bottom  of  the  furnace,  and  it  flows  continuously  without  any 
interruption  as  soon  as  the  plug  is  withdrawn  to  allow  the  molten 
glass  to  escape  from  the  furnace  through  the  conduit  and  eventually 
to  the  molds,  and  this  flow  is  continuous  imtil  the  operation  is  stopped 
by  inserting  a  plug  to  stop  the  flow. 

But  in  the  defendant's  machine  there  is  no  hole  in  the  bottom  of 
the  furnace  to  allow  a  stream  to  flow  by  gravity.  The  molten  glass  is 
held  within  the  furnace  and  cannot  escape  until  mechanically  propelled 
over  the  lip  of  the  dam  by  means  of  the  paddle,  because  the  crest  of 
the  spout  is  above  the  normal  level  of  the  molten  glass  in  the  tank. 
The  spout  is  peculiarly  constructed  in  order  to  aid  in  giving  desired 
preformation  to  the  gob.  The  spout  is  filled  at  each  dip  of  the  pad- 
dle. When  the  machine  is  put  in  operation,  the  paddle  must  make  more 
than  one  stroke  in  order  to  get  the  full  amount  of  glass  over  the  dam, 
because  there  is  glass  always  sticking  to  the  paddle,  and  the  walls  of 
the  spout  and  one  paddle  stroke  will  not  supply  the  requisite  gather 
or  gob  to  hang  off  from  the  end  of  the  spout.  But,  after  the  paddle 
and  spout  are  once  covered  with  glass;  a  separate  stroke  of  the  pad- 
dle is  required  for  each  separate  batch  delivered.  The  paddle  does 
not  deliver  enough  glass  into  the  spout  in  a  single  stroke  for  two  suc- 
cessive batches.  There  will  be  some  glass  left  hanging  in  the  spout 
after  a  paddle  stroke,  the  same  as  there  is  some  glass  left  on  the  end 
of  a  punty  rod  after  the  gather  on  the  end  of  it  has  been  cut  with  the 
shears. 

The  paddle  is  attached  to  the  operating  mechanism  of  the  machine, 
and  its  operation  is  timed  by  means  of  gears  and  cam  shafts.  The 
paddle  adjustment  determines  the  amplitude  of  the  stroke,  and  this 
varies  accordingly  as  the  article  to  be  manufactured  is  large  or  small, 
requiring  a  large  or  small  batch  of  molten  glass  to  make  it,  and  thus, 
in  some  respects,  approaches  the  old  hand  punty  method,  or  it  is  ar- 
ranged so  that  a  longer  or  shorter  time  may  elapse  between  the  de- 
livery of  the  paddle-dipped  glass  to  the  spout  and  the  severing  there- 
of below  the  end  of  the  spout,  so  that  without  change  of  weight  of 
gob,  if  a  relatively  long  time  elapses,  the  gob  will  be  long,  and  if  a 
short  time  elapses,  the  gob  will  be  short. 

The  gob  is  thus  made  to  hang  off  the  end  of  the  spout,  as  it  does 
off  the  end  of  a  punty  rod,  until  in  connection  with  the  amount  deliv- 
ered, the  walls  of  the  spout  and  the  relation  of  the  most  forward  po- 
sition of  the  paddle  to  the  shear  movement,  the  gather  acquires  the 
desired  preformation.  After  the  predetermined  quantity  of  molten 
glass  is  thus  forced  or  pushed  over  the  dam,  the  gather  or  batch  is 
cut  off  by  means  of  knives  coacting  and  quickly  severing  the  gob, 
and  these  knives  in  no  way  support,  or  even  tend  to  support,  the  mol- 
ten glass  as  it  is  severed  by  the  knives,  so  quick  is  their  operation. 
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The  paddle  then  resumes  its  backward  movement,  and  in  doing  so 
draws  backward  with  it  this  viscous  material,  and  nothing  is  dropping 
or  flowing  from  the  lip  of  the  dam,  but  a  small  portion  is  supported  on 
the  lip  of  the  dam,  which  becomes  part  of  the  next  gather  or  batch, 
when  the  paddle  pushes  it  over  the  dam  during  the  next  cycle  of  op- 
eration. This  operation  is  repeated,  and  each  cycle  of  operation  pro- 
duces a  separate  and  distinct  batch  of  molten  glass. 

Moreover,  the  evidence  is  conclusive,  and  it  is  not  disputed,  that 
the  level  of  the  molten  glass  in  the  furnace  is  always  below  the  level 
of  the  dam,  so  that  no  glass  can  flow  over  the  dam,  and  none  passes 
over  the  dam,  except  as  the  paddle,  in  performing  its  functions  in  the 
cycle  of  one  complete  operation,  pushes  a  predetermined  quantity  over 
the  dam ;  and  this  is,  as  I  view  it,  a  separate  gob  or  gather,  is  not  a 
flowing  stream,  and  in  no  way  an  operation  similar  to  that  employed 
by,  Brooke.  The  engineering  is  along  different  lines.  It  avoids  the 
theory  adopted  by  Brooke.  It  does  not  treat  a  "stream" — "a  flowing 
stream" — a  "continuously  flowing  stream."  It  deals  with  a  separate 
entity,  and  that  entity  is  the  batch  which  is  pushed  over  the  lip  of 
the  dam  by  the  paddle  in  its  downward,  forward,  and  backward  move- 
ment in  performing  the  work  which  devolves  upon  it.  The  severed 
mass  then  finds  its  way,  by  force  of  gravity,  through  a  trough  to  the 
proper  mold,  where  it  is  pressed  into  whatever  article  is  being  man- 
ufactured. 

Having  thus  disposed  of  the  first  question  respecting  the  flowing 
stream  of  niolten  glass,  let  us  proceed  to  discuss  and  decide  the  sec- 
ond question  presented. 

If  by  any  manner  of  means  this  molten  glass  going  over  the  dam 
of  the  defendant's  machine  be  construed  to  be  a  stream,  still  the  de- 
fendant does  not  infringe,  because  the  cutting  knives  on  the  defend- 
ant's machine  perform  one  function  only.  They  cut.  They  do  noth- 
ing more.  They  perform,  as  nearly  as  possible,  the  function  of  the 
shears  used  in  the  old  hand  punty  method.  They  do  not  support  or 
husband  the  flowing  glass,  nor  do  they  in  the  least  discharge  the  cut- 
oflF  portion.  Under  the  theory  which  the  defendant  employs  to  cut 
the  molten  glass,  the  action  of  cutting  must  be  and  is  nearly  instan- 
taneous. To  be  exact,  the  proof  shows  the  time  consumed  in  the  cut- 
ting to  be  */ao  of  a  second,  and  the  time  required  for  the  complete 
cycle  of  operation  of  the  machine  to  be  2  seconds,  during  PYao  sec- 
onds of  which  the  shears  are  at  rest. 

The  plaintiff's  cutting  operation  involves  more  than  mere  cutting. 
In  describing  this  operation  in  the  Schram  Case,  supra,  on  page  230 
of  249  Fed.,  on  page  266  of  161  C.  C.  A.,  Judge  Evans  said: 

"The  cutting  knife  2S  Is  cup-shaped,  one  side  of  which  is  provided  with  a 
catting  edge  24*  Another  knife  which  moves  in  the  opposite  direction,  con- 
sists of  blade  27,  carried  on  the  edge  of  an  arm,  extending  from  the  hub  (the 
arm  and  hub  not  being  shown  in  the  flRure),  all  working  automatically.  When 
the  constantly  flowing  stream  of  glass  has  filled  the  mold,  the  two  blades  come 
together  as  shown  in  B,  the  stream  is  cut,  and  the  knife  passes  to  the  position 
C.  While  the  glass  is  momentarily  supported  in  the  cup-shaped  receptacle,  as 
shown  in  Figure  O,  an  empty  mold  is  being  brought  into  position  underneatli. 
In  D,  the  tilting  operation  has  been  completed  and  the  molten  glass  has  been 
discharged  from  the  receptacle  into  the  mold  underneath.     The  knife  and 
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the  cap-shaped  receptacle  then  resume  their  normal  position  by  the  action  of 
gravity.    The  molten  mass  proceeds  to  flow  into  the  mold  next  succeeding." 

On  page  1,  line  58,  in  the  specification  of  the  patent  in  suit,  the  pat- 
entee says : 

"The  upper  series  of  knives  consist  of  cup  or  trough  shaped  receptacles 
having  a  cutting  edge  and  are  designed  to  cut  the  stream  of  flowing  molten 
glass  and  momentarily  lift  the  same  and  discharge  It  into  a  receptacle  be- 
neath." 

Respecting  the  claim  based  upon  this  construction,  the  patentee 
says: 

**What  is  claimed  as  new  is : 

(3)  "An  automatic  device  for  cutting  •  •  •  a  flowing  stream,  •  •  • 
the  same  comprising 

"(a)  A  cutting  knife; 

"(b)  Means  for  discharging  the  molten  mass." 

(4)  "An  automatic  device  for  cutting  •  •  •  a  flowing  stream,  •  •  • 
the  same  comprising 

"(a)  A  knife; 

"(b)  Means  for  discharging  the  molten  mass." 

(5)  **An  automatic  device  for  cutting  •  •  •  a  flowing  stream,  •  •  • 
the  same  comprising 

"(a)  A  knife; 

"(b)  Means  for  discharging  the  molten  mass.'* 

A  careful  examination  of  all  the  evidence,  therefore,  discloses  that 
the  knives  of  the  patent  in  suit  cut,  support,  and  discharge.  From  the 
claims  in  suit  it  appears  that  the  knives  cut  and  discharge.  From  the 
operation  of  the  device  it  appears  that  the  knives  cut,  support,  and 
discharge. 

It  is  conceded  that  the  knives  cut.  The  cup-shaped  knife  supports 
the  flowing  stream  while  other  operations  of  the  machine  are  taking 
place  and  while  the  stream  continues  to  flow.  After  supporting  the 
stream — even  momentarily,  as  Judge  Evans  finds  in  the  Schram  Case 
— the  cup-shaped  knife  discharges  the  acctmiulation  into  the  mold 
underneath.  So  it  appears  that  the  conclusion  is  imperative  that  the 
knives,  when  the  machine  is  operating  practically  must  support  the 
stream  during  the  interval  of  the  mold  shift,  and  that  what  is  thus 
caught  or  husbanded  must  be  discharged  into  the  mold,  and  the  cup- 
shaped  knife  performs  this  function. 

The  defendant's  mechanism  neither  supports  nor  discharges.  It 
simply  cuts.  There  is  no  support.  There  is  no  discharge  in  which  the 
knives  play  any  part.  Instantly  on  being  cut,  the  severed  portion 
falls  by  gravity  onto  a  swinging  trough,  and  the  cut-ofF  portion  is 
automatically  deposited  in  molds  presented  to  receive  it. 

I  can  no  better  state  my  own  views  and  conclusions  respecting  the 
patent  in  suit  than  to  incorporate  in  this  opinion  the  concluding  par- 
agraph of  the  defendant's  brief  as  expressing  briefly  and  tersely  these 
views  and  conclusions : 

"A  fair  review  of  the  patent  In  suit,  the  art  relating  thereto,  and  the  testi- 
mony In  this  case  demonstrates  a  distinct  d^arture  by  defendant's  madilne 
from  the  machine  of  the  patent  in  suit — a  departure  in  ooQatmction  and 
in  mode  of  operation.  Defendant's  entire  system  is  a  different  ayrtem  from 
that  of  the  patent  in  suit,  founded  on  a  different  o(»iceptlon  aa  to  the  way 
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autoi^oatlcally  to  liandle  glass,  worked  out  by  a  different  method  of  antomatio 
molten  glass  delivery,  and  involving  apparatus  different  in  construction. 
Brooke  had  his  old  flowing  stream  delivery  patented  apparatus.  He  was 
yoked  to  a  flowing  stream  feed,  and  got  up  the  apparatus  of  his  patent  in 
suit  to  handle  a  flowing  stream  feed.  But  defendants  engineers,  after 
study  of  the  situation,  purposely  and  for  sound  physical  reasons,  turned]  away 
from  the  fundamental  idea  of  Brooke.  To  than  that  did  not  seem  to  be  the 
best  way  automatically  to  feed  molten  glass.  They  determined  that  tiiey 
wanted  a  feed  that  would  afford  delivery  to  the  shears  of  a  preformed  gob- 
not  an  unformed  mass  cut  off  from  a  flowing  stream.  So  they  invented  and 
brought  to  successful  commercial  practice  their  unique  machine,  which  forces 
masses  of  glass  by  separate  paddle  strokes  into  a  specially  designed  spout, 
where  the  mass  may  stretch  down,  as  from  a  punty  end,  and  form  a  gob,  never 
permitting  the  mass  to  break  out  of  control  into  a  flowing  stream.  The  gob, 
preformed  as  a  gob,  is  automatically  cut  off  from  the  mass  hanging  from  the 
spout  as,  prior  to  Brooke,  it  had  been  automatically  cut  from  the  mass  hang- 
ing from  the  punty." 

Further  discussion  seems  unnecessary.     The  defendant  does  not 
infringe.    The  bill  may  be  dismissed,  with  costs  to  abide  the  event. 
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WEBSTER  ELiBOTRIC  CO.  v.  PODLESAK  et  at 

(District  Court,  N.  D.  Illinois,  B.  D.     February  13,  1&19.) 

No.  553. 

1.  Patents  ^=>191 — NATUBi  of  Grant. 

A  patent  conyeys  to  the  patentee  only  the  negative  right  of  exclusion, 
not  the  natural  original  right  to  make,  use,  and  sell  the  device  covered 
by  it. 

2.  Patents  <©=>212(2) — ^Licenses — Rights  Acquired  by  Ijgensee. 

A  licensee  under  a  patent  obtains  only  immunity  from  an  injunction 
suit  against  him  by  the  patentee  or  owner. 

3.  Patents  ^s5>202(1) — ^Licbnsb — Construction. 

Under  a  shop  license  granted  by  patentees  to  complainant  for  the  term 
of  the  patents,  with  the  scde  right  to  maintain  infringement  suits  and, 
a  limited  right  to  grant  licenses,  reserving  to  patentees  only  the  right  "to 
themselves  make,  use,  and  sell  the  inventions,''  such  reserved  right  was 
not  assignable,  and  did  not  pass  by  an  assignment  of  the  patents. 

4.  Patents  <®=»112(4) — ^Pbioritt  of  Invention — Decision  on  Afpeaz«  fboh 

Patent  Office. 

While  decisions  of  the  Court  of  Appeals  of  the  District  of  Columbia  in 
interference  proceedings  are  not  conclusive  in  the  courts,  they  are  pre- 
sumptively correct  on  questions  of  fact,  and  hot  subject  to  collateral 
impeachment,  except  for  gross  mistake  or  fraud. 

5.  Patents  ^=932S— VAUDrrr  and  Infrinoement — Electrical  Ignition  Db-- 

vice. 

The  Kane  patent,  No.  1,280,105,  for  electrical  Ignition  device  for  Internal 
combustion  engines,  claims  3,  7,  and  8,  held  valid  and  infringed. 

6.  Patents  ^=»125 — ^VAUtDmr — Delay  in  Issuance. 

Mere  delay  between  the  application  and  issuance  of  a  patent  does  not 
affect  the  validity  of  the  patent 

7.  Patents  ^=s»328 — ^Infringement — Electrical  Ignition  Device. 

The  Podlesak  patents,  reissue  No.  13,878  (original  No.  1,055,076)  and 
No.  1,101,956,  for  electrical  ignition  devices,  held  infringed. 

In  Equity.  Suit  by  the  Webster  Electric  Company  against  Henry 
J.  Podlesak,  Tesla  Emil  Podlesak,  the  Sumter  Electrical  Company,  and 
the  Splitdorf  Electric  Company.    Decree  for  complainant. 

^B»For  otber  oases  see  same  topio  *  KBY-NUMBBR  in  all  Key-Numbered  Digests  *  Indexes 

Digitized  by  LjOOQiC 


90S  255  FEDERAL  REPORTBB 

Williams,  Bradbury  &  See  and  Jerome  N.  Frank,  all  of  Chicago,  111., 
and  Lrivingston  Gifford,  of  New  York  City,  for  plaintiflf. 

Charles  C.  Bulkley  and  Gann  &  Peaks,  all  of  Chicago,  111.,  and  Stur- 
tevant  &  Mason,  of  Washington,  D.  C,  for  defendants  Sumter  Electri- 
cal Co.  and  Splitdorf  Electric  Co. 

Henry  Joseph  Podlesak,  of  Chicago,  111.,  pro  se. 

William  D.  Thompson,  of  Racine,  Wis.,  and  William  L.  Hall,  of 
Chicago,  111.,  for  defendant  Tesla  Emil  Podlesak. 

SANBORN,  District  Judge.  Original  and  ^.upplemental  bills  for 
patent  in  infringement  and  unfair  competition.  Suit  was  commenced 
October  12,  1915,  and  the  supplemental  one  October  25,  1918.  The 
patents  involved  arc  as  follows : 

No.  13,878  (reissue),  to  EmU  Podlesak,  February  9,  1915. 
No.  1.066.076  (original),  to  EmU  Podlesak,  March  4,  1913. 
No.  947,647,  to  Henry  J.  and  Em«  Podlesak,  January  25,  1910, 
No.  948,483,  to  the  same  persons,  February  8,  1910. 
No.  1,003,649,  to  the  same  persota.  September  19,  1911. 
No.  1,022,642,  to  Henry  J.  Podlesak,  AprU  9,  1912. 
No.  1,056,360,  to  Henry  J.  and  Tesla  B.  Podlesak,  March  18,  1913. 
No.  1,098,052,  to  EmU  Podlesak,  May  26,  1914. 
No.  1,098,754,  to  EmU  Podlesak,  June  2,  1914. 
No.  1,101,956,  to  Emn  Podlesak,  June  30,  1914. 

The  supplemental  bill  is  for  infringement  of  the  patent  to  Edmund 
J.  Kane,  No.  1,280,105,  September  24,  1918,  application  Feb.  2,  1910. 
These  patents  all  relate  to  current  generators  for  ignition  applied  to 
internal  combustion  hit  and  miss  engines,  and  improvements. 

The  validity  of  the  Podlesak  patents  was  not  a  matter  of  controversy 
on  the  trial,  by  reason  of  the  fact  that  the  plaintiff  and  the  corporate 
defendants  are  licensees  or  assignees  of  the  Podlesak  patents,  and  hence 
are  estopped  to  question  their  validity.  Thus  the  controversy  involved 
the  construction  of  the  two  license  contracts,  Exhibits  C  and  D,  ex- 
plained later,  as  well  as  the  validity  of  the  Kane  patent,  brought  in  by 
supplemental  bill.  The  contracts  referred  to,  with  two  others,  are  in 
substance  as  follows : 

By  Exhibit  A,  license  agreement  of  November  2,  1908,  the  Podlesaks 
give  to  plaintiff's  predecessor  the  exclusive  license  to  make,  use,  and 
sell  within  the  United  States,  for  the  term  of  any  patents  which  might 
be  granted,  applications  No.  76,559,  413,068,  413,069,  and  413,070,  and 
convenanting  that,  while  the  license  was  in  force,  they  would  not  grant, 
permit,  or  encourage  others  to  make,  use,  or  sell  the  inventions.  It  was 
agreed  that  the  agreement  should  extend  to  and  be  binding  upon  the 
heirs,  assigns,  and  legal  representatives  of  the  Podlesaks  and  the  suc- 
cessors and  assigns  of  the  corporation.  It  is  claimed  by  defendants  that 
this  agreement  was  revoked  some  time  before  February  5,  1914,  when 
Exhibits  C  and  D  were  made. 

Exhibit  B,  August  17,  1912,  is  a  contract  between  the  Podlesaks,  di- 
viding their  interests  among  themselves  in  the  patents  in  question,  and 
serial  No.  618,483. 

By  license  agreement,  Exhibit  C,  February  5,  1914,  the  Podlesaks 
granted  to  plamtiff  the  exclusive  right  to  make,  use,  and  sell  the  invcn- 
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tions  described  as  Nos.  947,647,  948,483,  and  1,003,649  within'tfie  Unit- 
ed States  for  the  patent  terms,  covenanting  that  they  would  not^  while 
the  license  was  in  force,  make,  use,  or  sell  the  inventions,  or  permit, 
grant,  or  encourage  others  to  do  so.  The  same  provision  as  to  assign- 
ment was  also  contained  in  this  license. 

By  the  shop-right  agreement,  Exhibit  D,  February  5,  1914,  the  Pod- 
lesaics  made  a  contract  with  plaintiff,  reciting  that  they  were  owners 
of  patents  Nos.  1,022,642,  1,055,076,  and  1,056,360,  and  applications 
Nos.  734,143,  668,153,  and  639,738  and  that  plaintiff  desired  to  secure 
a  shop  right  and  license  to  make,  use,  and  sell  the  inventions  in  the 
United  States  for  the  life  of  the  patents,  and  that  it  was  therefore 
^  agreed  that  thePodlesaks  granted  to  plaintiff  a  shop  right  and  license 
*  to  make,  use,  and  sell  the  inventions  described  in  the  patents  and  ap- 
plications in  the  United  States  for  the  terms  of  the  patents. 

The  corporation  further  agreed  that 'it  would  use  the  devices  made 
under  this  shop  license  only  in  connection  with  or  for  repairs  to  the  de- 
vices mentioned  in  Exhibit  C,  and  if  made  or  sold  not  as  a  part  of 
such  devi«es  the  corporation  would  pay  royalty,  5  per  cent,  of  gross 
receipts.  The  licensors  agree  "that  they  will  not,  while  this  license  to 
the  party  of  the  second  part  is  in  force,  give  or  grant  shop  licenses  to 
make,  use,  or  sell  the  herein  said  inventions,  expressly  reserving,  how- 
ever, the  right  to  themselves  to  make,  use,  and  sell  the  herein  said  in- 
ventions"; this  agreement  to  be  terminated  upon  the  termination  of 
Exhibit  C. 

The  same  clause  as  to  assigns  is  contained  in  this  paper  as  in  Ex- 
hibit A.  By  clause  8  of  Exhibit  D  it  is  provided  that  the  plaintiff  with 
the  written  approval  of  the  Podlesaks,  may  grant  shop  licenses,  to 
makers  of  or  dealers  in  gas  engines  or  gas  engine  accessories,  embody- 
ing the  inventions  of  patents  1,022,642  and  1,055,076  (the  latter  being 
for  a  bracket  to  mount  the  magneto  upon  the  engine),  on  the  same  terms 
as  to  use  only  in  connection  with  the  inventions  licensed  in  Exhibit  C. 

By  the  ninth  paragraph  it  was  provided  that  the  plaintiff  "shall  not 
permit  or  encourage  other  parties  to  manufacture,  use,  or  sell  devices 
covered  by  hereinbefore  mentioned  patents  or  patents  that  may  be 
granted  on  herein  said  applications,"  except  as  above  provided  as  to  li- 
censes to  engine  builders  or  dealers. 

In  the  second  paragraph  it  is  agreed  that  both  parties  should  assist 
each  other  in  procuring  patents,  and  in  any  suit  or  proceeding  brought 
under  any  of  the  patents  or  for  their  infringement ;  but  the  Podlesaks 
should  not  be  required  to  bear  any  expense  in  any  such  suit,  and  they 
appointed  the  attorney  for  the  plaintiff  as  their  agent  or  attorney  for 
the  purpose  of  joining  them  as  complainants  in  any  such  suit  for  in- 
fringement, without  expense  to  the  Podlesaks,  who  were  to  be  exempt 
from  liability  for  damages  and  costs  in  such  suits,  which  were  to  be 
assumed  by  the  plaintiff. 

A  further  agreement,  made  January  20,  1915,  Exhibit  E,  changes  the 
royalty  and  contains  the  same  agreement  as  to  assigfns.  The  Podlesaks 
having  on  September  4,  1915,  assigned  all  these  patents  to  the  Sumter 
and  Splitdorf  Companies,  and  the  contracts.  Exhibits  C  and  D,  the 
construction  of  the  license  agreements  becomes  very  important. 
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It  shobld  further  appear  that  Emil  Podlesak  entered  the  employment 
of  plaintiff's  predecessor  August  10,  1909,  for  the  purpose  of  experi- 
menting in  magnetos,  and  if  patents  should  be  obtained  on  his  inven- 
tions relating  to  the  magneto  then  in  use  they  were  to  be  assigned  to 
plaintiff's  predecessor.  In  May  18,  1910,  a  second  contract  was  made, 
providing  that  Podlesak  should  give  his  entire  time  to  the  development 
of  magnetos  for  the  use  of  which  a  royalty  was  to  be  paid ;  and  by  a 
third  agreement,  made  March  3,  1913,  reciting  that  Podlesak  was  em- 
ployed by  plaintiff,  and  that  it  desired  to  secure  for  its  benefit  and  use 
such  improvements  in  ignition  apparatus  as  he  might  from  time  to 
time  develop  and  that  any  patents  obtained  by  him  thereon  should  be 
assigned  to  plaintiff.  This  contract  was  to  run  until  March  3,  1916. 
Podlesak  ceased  to  be  employed  under  this  contract  May  14,  1915.  Un-  " 
der  these  contracts  Emil  Podlesak  was  successively  an  employe,  super- 
intendent, works  manager,  and  secretary  of  plaintiff  corporation. 
These  employment  contracts,  so  far  as  they  relate  to  the  ownership  of 
patents,  were  superseded  by  Exhibits  C  and  D  above  stated. 

The  meaning  or  construction  of  Exhibit  C  is  entirely  c^ar.  The 
Podlesaks  reserved  no  interest  of  any  kind  in  any  of  the  patents  li- 
censed and  had  nothing  to  assign  to  the  Splitdorf  Company,  except  the 
right  to  the  royalties  secured  by  the  contract  and  the  legal  title  to  the 
patents.  That  is  all  the  assignee  took  by  the  assignment.  There  is  no 
controversy  on  this  point.  The  second  contract.  Exhibit  D,  however, 
is  not  so  plain. 

[1-3]  A  patent  conveys  to  the  patentee  only  a  negative  right  of  ex- 
clusion, not  the  natural  original  right  to  make,  use,  and  sell  the  de- 
vice covered  by  it.  A  licensee  by  the  license  obtains  only  immunity  from 
an  injunction  suit  brought  against  him  by  the  patentee  or  owner. 
Paper  Bag  Case,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Ed.  1122 ;  Hart- 
man  V.  John  D.  Park  &  Sons  (C.  C.)  145  Fed.  358;  C.  &  A.  Ry.  Co. 
V.  Pressed  Steel  Car  Co.,  243  Fed.  883,  156  C.  C.  A.  395  (Seventh  Cir- 
cuit). So  by  the  first  clause  of  the  contract  the  plaintiff  obtained  im- 
munity from  suits  by  the  Podlesaks  against  it,  but  left  them  free  to 
grant  licenses  to  others,  except  so  far  as  the  plaintiff  was  authorized 
to  grant  licenses  to  engine  builders  and  dealers  in  engines  or  acces- 
sories, such  as  the  Splitdorf  Company.  The  right  of  exclusion  of  oth- 
ers, which  is  the  right,  dominion,  or  monopoly  secured  by  the  patents, 
was  thus  parceled  out,  divided  or  partitioned  as  follows :  The  Webster 
Company  had  the  right  to  exclude  every  one  but  their  engine  builder 
or  accessories  dealer  licensees  and  the  Podlesaks.  By  the  second  par- 
agraph the  plaintiff  might  sue  for  infringement  and  control  of  the  lit- 
igation, and  by  paragraph  8  grant  licenses  to  a  limited  class,  reserv- 
ing royalties  to  itself.  Excluding  for  the  moment  the  later  provi- 
sions of  paragraph  1,  quoted  above,  the  patentees  might  grant  licenses, 
except  to  the  limited  class  referred  to.  But  by  paragraph  1  they  cov- 
enanted that  they  would  not  exercise  this  right ;  "that  they  would  not 
give  or  grant  shop  licenses  to  make,  use,  or  sell  the  herein  said  in- 
ventions, expressly  reserving,  however,  the  right  to  themselves  to  make, 
use,  and  sell  the  herein  said  inventions."  Then  by  the  final  clause  the 
contract  was  made  to  extend  to  and  be  binding  upon  assigns,  etc. 
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The  vital  question,  therefore,  is ;  Did  the  patentees  have  the  right 
to  assign  the  reserved  right  or  power  to  make,  use,  and  sell,  in  view  of 
all  the  recited  provisions?  It  will  he  noticed  that  they  retained  no 
power  of  exclusion  whatever;  that  was  in  the  plaintiff.  Their  pat- 
ent rights  were  gone,  but  the  Webster  Company  yielded  to  them  the 
right  to  go  into  business.  They  did  not  avail  themselves  of  this ;  but, 
if  they  had  done  so,  and  a  competitor  had  infringed,  it  seems  clear  that 
they  could  not  have  maintained  an  infringement  suit,  since  that  right 
was  in  the  Webster  Company  alone.  But  not  to  place  too  much  weight 
on  a  technical  point,  Is  the  provision  for  assignment  at  all  consistent 
with  their  agreement  not  to  make  shop  licenses,  or  with  the  clause 
giving  the  right  to  the  plaintiff  to  license  to  makers  of  and  dealers  in 
engine  accessories?  The  patentees  have  assigned  the  patents  to  the 
defendant  companies,  members  to  which  plaintiff  was  authorized  to 
grant  licenses,  and  those  companies  are  now  exercising  shop  rights 
under  the  assignment,  apparently  in  the  face  of  the  agreement  that 
the  patentees  would  not  authorize  this,  and  that  the  plaintiff  might  do  so. 

The  only  way  to  harmonize  all  the  contract  provisions  is  to  regard 
the  right  of  the  patentees  to  assign  as  limited  to  the  bare  legal  patent 
title  and  the  right  to  royalties,  accounting,  and  inspection,  and  that 
the  words  "to  themselves"  should  read  "to  themselves  only."  Thus 
all  the  provisions  are  made  consistent  inter  se,  and  an  inequitable  result 
prevented.  The  patentees  have  received  $95,416  in  royalties  under 
Exhibit  C,  covering  six  years,  or  $16,000  a  year.  They  could  well  af- 
ford to  stay  out  of  the  risks  of  business.  .To  attempt  to  authorize  a  for- 
midable competitor  like  the  Splitdorf  Company,  one  of  the  very  dealers 
to  whom  plaintiff  was  given  the  right  of  license,  after  the  plaintiff  had 
built  up  an  enormous  business,  to  profit  by  that  business,  is  utterly 
foreign  to  the  spirit  and  purpose  of  the  contract.  The  assignment 
should  be  restricted  to  the  legal  title  and  right  to  royalties,  accounts, 
and  inspection,  and  the  power  of  the  plaintiff  to  sue  for  infringement 
without  joining  the  assignees  be  recognized.  Whether  the  right  of  in- 
spection of  plaintiff's  books  should  be  regulated,  so  as  to  prevent  a 
competitor  from  learning  the  customers  and  business  secrets  of  the 
plaintiff,  should  be  postponed  until  the  decree.is  settled. 

The  case  of  Waldo  v.  American  Soda  F<Jlintain  Co.  (C  C.)  92  Fed. 
623,  is  distinguishable,  because  the  general  clause  making  the  contract 
extend  to  assigns  could  not  possibly  reach  any  assignable  interest,  ex- 
cept that  to  which  the  court  applied  it. 

The  Kane  and  Milton  Patents.  Both  these  patents 'w^re  produced 
in  plaintiff's  shop  by  its  employes  and  with  its  facilities.  It  owns  the 
patents,  and  by  its  outlay  and  business  management  has  made  them 
of  great  value.  It  could  nave  sued  on  both  of  them  in  the  alternative, 
and  thus  escaped  the  burden  of  establishing  the  priority  of  either. 
Having  sued  op  Kane,  it  must  technically  show  its  priority ;  hut  it  has 
always  owned  both,  and  has  given  them  almost  all  of  their  value. 

It  is  indeed  true  that  Kane  must  be  shown  to  have  been  the  prior  in- 
ventor, by  proof  beyond  reasonable  doubt.  This  is  required  by  the  law, 
and  the  evidence  must  be  clear  and  convincing.    Milton's  British  appli- 
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cation  was  filed  first,  and  Kane's  at  a  later  date,  but  within  a  year. 
Hence  the  rule  as  to  reasonable  doubt  applies  in  full  force. 

The  evidence  shows  the  following:  Both  Milton  and  Kane  were 
plaintiff's  employes.  Milton  was  Kane's  superior,  being  employed  as  an 
engineer  and  inventor,  whose  inventions  were  to  belong  to  plaintiff. 
During  the  year  1909,  up  to  August  20,  he  was  working  on  a  high- 
tension  magneto  for  variable  speed,  multi-cylinder  gas  engines,  which 
gave  great  promise,  and  was  the  means  of  securing  a  large  contract  for 
plaintiff  with  the  Cadillac  Company,  but  which  was  a  failure.  He  was 
also  paying  some  attention  to  the  low-tension  magneto  for  hit  and  miss 
engines. 

In  April,  1909,  the  magneto  produced  by  plaintiff,  called  the  Milton 
magneto,  proved  unsatisfactory,  and  there  was  danger  of  plaintiff  losing 
the  business  of  supplying  it  to  its  chief  user,  the  International  Har- 
vester Company.  Mr.  Webster,  the  president  of  the  plaintiff,  urged 
Kane  and  another  employe,  by  the  name  of  Chiville,  to  try  to  pro- 
duce a  device  which  would  iolve  the  diflSculty.  Kane  worked  the  mat- 
ter out  on  April  11,  1909,  made  an  incomplete  drawing,  and  brought  it 
to  plaintiff's  oflice.  He  followed  this  by  a  complete  drawing,  made 
April  14,  1909,  showing  the  new  device  in  full  detail.  He  exhibited  the 
first  drawing  to  his  fafiier,  then  employed  by  the  Harvester  Company, 
and  to  persons  in  the  office,  and  the  later  drawing  to  Mr.  Chiville  and 
others,  and  a  device  made  according  to  the  later  drawing  was  produced 
shortly  after,  put  on  an  engine,  and  worked  satisfactorily.  None  of 
these  facts  is  in  dispute,  but  Milton  testifies  that  the  idea  was  his,  and 
not  Kane's  and  that  the  latter  made  the  last  drawing  under  his  direc- 
tion. Kane  produced  both  of  the  drawings,  they  bear  his  name  and  the 
dates,  and  he  is  corroborated  by  his  father,  who  produced  his  diary, 
showing  the  date  appearing  on  the  first  drawing,  both  of  which  are  in 
evidence. 

Milton's  testimony  that  the  drawings  were  made  under  his  direction 
is  not  corroborated,  except  by  slight  circumstances  unsatisfactory  in 
their  character,  and  is  inconsistent  with  his  testimony  and  conduct  in 
the  Kane-Milton  interference  proceedings  in  the  Patent  Office.  In 
those  proceedings  he  put  the  date  of  his  disclosure  in  August,  1908. 
On  this  trial  he  adopted  Kane's  date.  He  took  very  little  interest  in 
the  interference  proceedings,  but  refused  to  concede  priority  to  Kane. 
His  American  patent  was  owned  by  plaintiff,  so  he  had  no  interest  in 
showing  priority,  except  the  pride  of  an  inventor.  He  produced  no 
drawings  shojving  his  alleged  discovery,  other  than  those  in  the  English 
patent,  made  in  October,  1909,  no  original  drawings  whatsoever,  no 
corroboration  of  his  claim  to  invention.  While  the  correspondence  in 
1909  between  him  and  Mr.  Webster  shows  that  he  took  considerable 
interest  in  the  improved  low-tension  magneto,  as  well  as  the  high-ten- 
sion device,  and  he  attempted  to  develop  it  in  England,  yet  the  evidence 
as  a  whole  is  overwhelming  that  he  was  not  the  inventor,  and  that 
Kane  was.    The  evidence  is  thoroughly  satisfactory. 

[4]  A  like  decision  was  reached  in  the  Patent  Office  also,  and  this 
determination  imposed  upon  Milton  the  burden  of  showing  its  incor- 
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rectness  under  section  4914,  R.  S.  U.  S.  (Comp.  St.  §  9459).  Deci- 
sions by  the  Court  of  Appeals  of  the  District  of  Columbia  in  inter- 
ference cases  are  binding  on  the  office ;  they  are  not  res  ad  judicata  in 
the  courts.  Westinghouse  v.  Hein,  159  Fed.  936,  87  C.  C.  A.  142,  24 
L.  R.  A.  (N.  S.)  948.  Like  all  executive  decisions  they  are  presump- 
tively valid  on  questions  of  fact,  not  subject  to  collateral  impeachment, 
except  for  gross  mistake  or  fraud.  A  patent  is  presumed  valid,  as 
everybody  knows.  Like  presumption  should  aid  the  decision  of  the 
examiner  in  deciding  an  interference. 

Apart  from  these  considerations,  however,  the  proof  shows  that  Kane 
is  beyond  reasonable  doubt  the  first  inventor. 

[6]  The  Kane  Patent  It  is  urged  by  defendant  that  the  claims  of 
the  Kane  patent  sued  on,  being  2,  3,  7,  and  8,  are  invalid,  because  not 
within  the  original  disclosure ;  2  and  3  being  in  the  Milton  interference, 
and  the  others  first  introduced  in  1918.  Thus  it  is  necessary  to  ex- 
amine Kane's  original  application,  on  which  he  obtained  his  first  patent,. 
No.  1,204,573 ;  the  one  in  suit  having  been  issued  on  a  divisional  ap- 
plication. 

Kane's  first  application  of  February  2,  1910,  describes  the  magneto,, 
and  the  mechanism  by  which  the  armature  is  so  operated  as  to  cause  a 
spark  to  be  produced  in  the  engine  cylinder  at  the  instant  of  compres- 
sion. The  drawings  show  the  device  fully,  with  one  exception,  and 
are  reproduced  in  the  patent  in  suit,  with  an  additional  one  taken  over 
from  the  Milton  patent,  showing  how  the  movable  electrode  is  brought 
back  to  normal  position.  It  is  true  that  the  main  object  of  Kane  seems 
to  have  been  to  cover  means  for  rendering  the  apparatus  inoperative 
during  the  high-speed  period  of  the  engine.  But  if  he  shows  enough 
in  his  specification,  drawings," and  claims  to  cover  the  elements  of  the 
claims  made  later,  in  the  patent  in  suit,  that  is  sufficient. 

In  the  first  place,  the  drawings  in  the  first  application  exhibit  all  that 
the  later  claim  2  includes,  except  the  curved  cam  surface.  They  show 
a  cam  surface,  in  the  sense  that  two  surfaces  are  brought  in  contact  by 
circular  movements  around  different  centers  and  with  different  radii. 
They  slide  on  each  other,  and  there  will  be  the  true  cam  movement. 
Claim  3  of  the  patent  in  suit  counts  on  a  cam  surface  only,  and  hence 
that  claim  is  certainly  within  the  original  drawings.  Kane  therefore 
had  the  right  to  make  that  claim. 

Claims  7  and  8  are  much  broader,  and  it  is  urged  that  the  original 
disclosure  did  not  cover  the  subject-matter  of  these  two  claims.  The 
claims  follow  : 

"7.  In  an  electrical  ignition  device  for  Internal  combustion  engines,  the 
combination  of  a  magneto  generator  comprising  rotor  and  stator  and  generat- 
ing winding,  a  pair  of  relatively  movable  make  and  break  spark  electrodes 
adapted  to  be  located  within  an  engine  cylinder,  spring  means  tending  nor- 
mally to  bold  said  rotor  in  a  certain  position,  mechanism  whereby  the  move- 
ment of  the  rotor  effects  the  separation  of  said  electrodes  at  a  predetermined 
point  in  the  movement  of  the  rotor,  a  rigid  unitary  and  integral  support 
upon  which  all  of  the  aforesaid  parts  are  mounted,  whereby  all  of  said 
parts  may  be  removed  from  and  returned  to  their  position  upon  an  engine 
cylinder  without  disturbing  their  relations  one  to  another,  conductors  for 
carrying  electric  current  from  said  generating  winding  to  said  electrodes,. 
255  F.— 68 
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and  engine  drlren  means  adapted  to  oscillate  said  rotor  a^nst  the  action  of 
said  ^ring  means  and  then  to  release  it 

*'8.  In  an  electrical  ignition  device  for  interna^  combustion  engines,  the 
combination  of  a  magneto  generator,  comprising  rotor  and  stator  and  gen- 
erating winding,  a  pair  of  relatively  movable  make  and  break  spark  electrodes 
adapted  to  be  located  within  an  engine  cylinder,  spring  means  tending  nor- 
mally to  hold  said  rotor  in  a  certain  position,  mechanism  whereby  the  move- 
ment of  the  rotor  effects  the  separation  of  said  electrodes  at  a  predetermined 
point  in  the  movement  of  the  rotor,  a  supporting  member  upon  the  several 
parts  of  which  all  of  the  aforesaid  mechanism  is  mounted  and  having  a  sin- 
gle integral  part  adapted  to  be  attached  to  the  engine,  whereby  all  of  said 
mechanism  may  be  removed  from  the  engine  by  removing  said  single  integral 
part  and  may  be  returned  to  its  position  upon  the  engine  with  unchanged 
relations  between  any  and  all  of  the  parts  of  all  of  said  mechanism,  thereby 
insuring  the  predetermined  synchronism  and  interrelated  adjustoient  of  said 
mechanism  when  it  is  replaced  upon  the  engine,  and  engine  driven  means 
adapted  to  oscillate  said  rotor  against  the  action  of  said  spring  means  and 
then  to  release  it." 

Original  claim  8  in  the  first  Kane  application  reads : 

"8.  In  igniters  for  explosive  engines,  the  combination  with  an  electric  cir- 
cuit having  included  therein  two  electrodes,  of  means  for  normally  holding 
the  electrodes  in  contact  with  each  other,  a  magnetic  field,  an  oscillatory 
armature  located  in  said  field  and  included  in  said  circuit,  a  reciprocating 
member  controlled  by  the  running  of  the  engine  for  moving  the  oscillatory 
armature  in  one  direction,  means  for  moving  the  oscillatory  armature  in  the 
opposite  direction,  means  for  separating  the  electrodes  when  the  oscillatory 
armature  is  moved  in  said  opposite  direction,  and  means  for  timing  the  move- 
ment of  said  armature  in  said  opposite  direction." 

I  think  that  claims  7  and  8  are  shown  in  all  their  elements  in  the 
original  application.  Figure  1  shows  the  unitary  structure  attached  to 
the  engine,  and  claim  8  (original)  shows  in  a  general  way  the  electrical 
device.    I  find  claims  3,  7,  and  8  of  the  Kane  patent  in  suit  valid. 

[8]  Eight  years  elapsed  between  applying  for  and  issuing  the  Kane 
patent,  but  Kane  complied  with  the  law  and  Patent  Office  rules  in  all 
respects.  Two  interferences  had  to  be  disposed  of,  with  the  necessary 
delays  incident  to  them.  A  divisional  application  was  required  and  must 
be  prosecuted.'  Mere  delay  does  not  affect  the  validity  of  the  patent 
Columbia  Motor  Car  Co.  v.  Duerr  &  Co.,  184  Fed.  893,  107  C.  C.  A. 
215 ;  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  853, 
68  C.  C.  A.  233 ;  Cadillac  Motor  Car  Co.  v.  Austin,  225  Fed.  983,  141 
C.  C.  A.  105.    There  are  many  other  like  decisions. 

The  question  of  collusion  in  the  Milton-Kane  interference  is  entirely 
set  at  rest  in  favor  of  plaintiff  by  the  decision  in  this  circuit  of  West- 
ern Glass  Co.  V.  Schmertz  Wire  Glass  Co.,  185  Fed.  788,  109  C.  C.  A.  L 

It  is  unnecessary  to  consider  the  effect  of  dissolving  the  Kane-Pod- 
lesak  interference  by  reason  of  the  conclusion  that  the  assignment  of 
Exhibit  D  is  limited  to  the  patent  l^al  title,  royalties,  accounting,  and 
inspection. 

[7]  Claims  1,  2,  3,  8,  9,  21,  and  22  of  the  Podlesak  reissue,  No. 
13,878,  are  infringed;  also  such  claims  of  Podlesak  patent.  No.  1,101,- . 
956,  as  may  be  in  issue. 

No  sufficient  proof  of  contributory  infringement  appears,  and  the  bill 
should  be  dismissed  as  to  the  Podlesaks,  Other  matters  reserved  until 
settlement  of  decree. 
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UNITED  STATES  y.  BUCHANAN. 
(IMstrict  Court,  W.  D.  Texas,  San  Antopio  DlvlsloiL    February  20,  1919.) 

No.  2342. 

1.  Bail  ^=:»55 — Bail  Bonds — ^United  States  Commissionebs — ^Process. 

The  form  of  a  bail  bond  taken  by  the  United  States  commissioner 
should  conform  in  all  substantial  particulars  to  the  requirements  of  the 
laws  of  the  state  in  which  the  commissioner  is  sitting,  Rev.  St.  S  1014 
(Comp.  St.  (  1674),  providing  that  the  United  States  commissioner  may 
take  bail  in  any  state  agreeable  to  the  usual  ^lode  of  process  against 
offenders  in  such  state. 

2.  Batl    ^=:»66 — ^BONDS — SumciENCT.       ^ 

Where  a  bail  bond  set  out  that  defendant  committed  a  felony  by  at» 
tempting  to  export  munitions  of  war  into  Mexico  In  violation  of  the  Presi- 
dential Proclamation  of  March  12,  1914,  fceW  that  the  bond  was  sufHcient 
under  Code  Cr.  Proc.  Tex.  art  321,  having  set  out  that  the  offense  was  a 
felony,  which  was  all  that  was  required  by  the  statute,  notwithstanding 
the  original  proclamation  of  President  Taft,  under  the  GongressionaJ 
Resolution  of  March  14,  1912»  making  a  violation  a  felony,  had  been 
revoked  before  March  12,  1914;  a  similar  proclamation  having  been  Is- 
sued by  President  Wilson  before  and  in  effect  at  the  time  the  offense  was 
alleged  to  have  occurred. 

3.  Jttdoment    ^=>342(1) — ^Vacation — ^ATrrHORirr  of  Court. 

A  judgment  on  a  bail  bond  cannot  be  set  aside  by  the  court  after  the 
expiration  of  the  term  at  which  It  was  rendered,  where  the  bond  was 
valid  and  the  judgment  was  not  a  nullity. 

Manuel  Buchanan  was  charged  with  unlawfully  attempting  to  ex- 
port munitions  of  war  into  Mexico.  On  motion  to  set  aside  judg- 
ment of  forfeiture  of  bail  bond  entered  at  former  term,  on  the  ground 
that  the  bond  was  void  and  the  final  judgment  entered  a  nullity.  Mo- 
tion denied. 

Heilbron  &  Matthews,  of  San  Antonio,  Tex.,  for  petitioner. 
Hugh  R.  Robertson,  U.  S.  Kst.  Atty.,  and  Claud  J.  Carter,  Asst. 
U.  S.  Dist.  Atty.,  both  of  San  Antonio,  Tex. 

WEST,  District  Judge.  The  defendant  as  principal,  together  with, 
his  sureties,  move  to  set  aside  the  final  judgment  of  forfeiture  entered 
at  former  term  upon  his  bail  bond  upon  the  grottnd  that  said  bond  is 
void,  and  that  final  judgment  is  itself  a  nullity,  wherefore  the  court 
may  take  jurisdictional  cognizance  of  the  motion  even  though  the  final 
judgment  was  entered  at  a  former  term.  The  invalidity  of  the  bond  is 
based  upon  a  claim  that  it  does  not  appear  from  the  bond  that  the 
defendant  is  charged  with  any  oflfense  against  the  laws  of  the  United 
States. 

[1,  2]  The  material  portions  of  the  bond  charging  the  offense  is  as 
follows : 

"In  violation  of  the  Presidents  proclamation  of  Match  12,  1914,  of  the  Re- 
vised Statutes  of  the  United  States,  unlawfully  committed  a  felony." 

As  a  matter  of  fact  there  was  no  proclamation  made  by  the  President 
"of  March  12,  1914."    There  was  a  proclamation  made  by  President 

^x>For  other  cases  see  same  topic  A  KBT-NUMBBS  in  all  Kej-Numberwl  Dlgeets  ft  iDdexee 
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Taft  on  March  14,  1912,  pursuant  to  the  provisions  of  the  joint  reso- 
lution of  Congress  approved  March  14,  1912,  the  joint  resolution  au- 
thorizing the  President  to  declare,  by  proclamation,  it  to  be  unlawful 
to  export  arms  or  munitions  of  war  into  any  American  country  where 
conditions  of  domestic  violence  existed  under  such  limitations  and 
exceptions  as  he,  the  President,  might  prescribe.  Section  2  of  this 
joint  resolution  prescribes  a  penalty  of  the  grade  of  felony  for  any 
violation  of  such  resolution  and  proclamation;  37  St.  at  L.  pt.  1,  p. 
630.  President  Taft's  proclamation  was  revoked  by  President  Wil- 
son on  February  3,  1914;  38  St.  at  t.  pt.  2,  p.  1992.  President  Wil- 
son, on  October  19,  1915,  made  his  proclamation,  carrying  into  effect 
and  rendering  operative  the  joint  resolution  before  referred  to.  39 
St.  at  L.  pt.  2,  p.  1756. 

The  form  of  a  bail  bond  taken  by  a  United  States  commissioner 
should  conform  in  all  substantial  particulars  to  the  requirements  of 
the  laws  of  the  state  in  which  the  commissioner  is  sitting,  so  far  as 
such  laws  are  applicable;  U.  S.  v.  Sauer  (D.  C.)  73  Fed.  671.  This 
accords  with  article  1014,  R.  S.  (Comp.  St.  §  1674),  which  provides 
that  a  United  States  commissioner  may  take  bail  in  any  state  "agree- 
ably to  the  usual  mode  of  process  against  offenders  in  such  state."  The 
Code  of  Criminal  Procedure  of  Texas  1911,  art.  321,  is  to  the  effect 
that: 

"A  bail  bond  shall  be   sufficient  UP  it  contains  the  following  requisites 

•    •    * 

*'(3)  If  the  defendant  is  charged  with  an  offense  that  is  a  felony,  that  it 
state  that  he  is  charged  with  a  felony." 

See  Anduaga  v.  United  States,  254  Fed.  61, C.  C.  A. . 

The  Court  of  Criminal  Appeals  of  Texas,  construing  article  321, 
C.  C.  P.,  supra,  through  Judge  Prendergast,  in  Anderson  v.  State 
(Tex.  Cr.  App.)  201  S.  W.  994,  referring  to  the  sufficieficy  of  the  bond 
under  the  requirements  of  this  section  of  the  Criminal  Code,  says: 

"The  bond  wUl  be  sufficient  if  it  states  merely  that  the  offense  charged  is 
a  felony,  without  telling  what  the  offense  i&  Under  this  statute  either  this 
must  be  done,  or  the  specific  offense  must  be  stated." 

Applying  the  rules  of  construction  as  laid  down  by  the  authorities 
mentioned,  and  testing  the  sufficiency  of  the  bond  in  this  case  by  those 
rules,  it  appears  that  the  matter  of  the  offense  is  touched  upon  in  the 
bond  in  two  particulars:  (1)  Where  the  charge  is  said  to  be  "in  vio- 
lation of  the  President's  proclamation  of  March  12,  1914" ;  and  (2) 
"of  the  Revised  Statutes  of  the  United  States  unlawfully  committed  a 
felony." 

Presumably  the  reference  to  the  offense  being  in  violation  of  the 
President's  proclamation  was  intended  as  a  mere  reference  to  the 
proclamation  so  that  it  might  be  consulted,  certainly  such  a  reference 
could  not  comply  with  that  requirement  of  the  law  mentioned  by  Judge 
Prendergast,  which  says  that  the  offense  must  be  named.  To  name  the 
offense  charged  would  require  a  resume  from  the  proclamation  and 
resolution  of  all  the  essential  elements  of  the  offense  therein  stated, 
which  is  not  done.  Since  it  appears  that  the  President  issued  and 
made  no  proclamation  of  any  character  whatever  on  March  12,  1914, 
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that  verbiage  in  the  bond  may  be  disregarded  as  meaningless  surplus- 
age. The  inquiry  then  follows  as  to  whether  or  not  there  still  remains 
in  the  body  of  the  bond  .the  second  alternative  requirement  specified  in 
the  Criminal  Code  of  Texas,  and  as  stated  by  Judge  Prendergast,  to 
wit,  that  the  offense  charged  is  a  felony  or  misdemeanor  as  the  case 
may  be.  The  bond  provides,  eliminating  the  language  referred  to,  as 
follows,  the  charge  being: 

"On  or  about  the  11th  day  of  October,  A.  D.  1917,  within  said  district,  In 
violation  of  the  Revised  Statutes  of  the  United  States,  unlawfully  committed 
a  felony." 

[3]  It  then  appears  that  the  identical  requirement  of  the  Code  is 
complied  with,  in  that  the  principal  defendant  is  charged  with  having 
committed  a  felony.  The  offense  is  shown  by  the  bond  to  have  been 
committed  on  or  about  the  11th  day  of  October,  A.  D.  1917.  At  that 
time  the  joint  resolution  of  March  14,  1912,  and  the  President's  proc- 
lamation of  October  19,  1915,  making  the  resolution  operative,  were 
in  effect.    Section  2  of  the  joint  resolution  provides : 

"That  any  shipment  of  material  hereby  declared  unlawful  after  such  a 
proclamation  shall  be  punishable  by  fine  not  exceeding  $10,000,  or  imprison- 
ment not  exceeding  two  years,  or  both." 

The  joint  resolution  of  Congress,  together-  with  the  proclamation 
of  the  President,  constitutes  a  valid  enactment  of  a  law  and  statute 
of  the  United  States.  The  grade  of  the  offense  is  also  fixed  by  the 
resolution  as  that  of  felony.  The  requirements  of  the  Code  of  Crim- 
inal Procedure  of  the  state  of  Texas  seems  to  have  been  fully  met,  and 
the  bond  is  a  valid  and  subsisting  obligation  of  the  signers.  Therefore 
the  motion  to  set  aside  the  judgment,  being  made  at  a  term  subsequent 
to  that  at  which  the  final  judgment  was  entered,  comes  too  late;  the 
court  is  without  jurisdiction  to  entertain  it,  and  the  motion  is  there- 
fore dismissed. 

A  formal  order  to  this  effect  will  be  entered  as  of  this  date. 


HOWARD  v.  9,889  BAGS  OF  MALT. 

(District  Court,  D.  Massachusetts.    February  15,  1919.) 
No.  1567. 

1.  Admiralty  ^=s>36 — Scope  of  Juwsdiction — Set- Off. 

A  set-off  Is  unknown  to  the  admiralty  law,  except  as  a  credit  on  the 
transaction  which  forms  the  subject  of  the  libel. 

2.  Shipping  ^=:>154 — ^Lien  fob  Freight — Storage  of  Cargo. 

A  ship  does  not  lose  her  lien  on  a  cargo  for  freight  by  delivery  to  a 
public  warehouse  for  storage  without  Intention  to  deliver  to  the  con- 
signee. 

3.  Maritime  Liens  ^=»1 — Favored  by  Courts — ^Acrs  Which  Will  Defeat. 

A  maritime  Hen  Is  one  favored  by  the  courts  and  will  be  enforced,  un- 
less clearly  displaced  by  the  acts  or  agreements  of  the  parties. 

In  Admiralty.     Suit  by  Thomas  J.  Howard  against  9,889  Bags  of 
Malt.    Decree  for  libelant. 

f$=9For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Kumbered  Digests  ft  Indexes 
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Hill,  Barlow  &  Homans,  of  Boston,  Mass.,  for  libelant. 
Pitt  F.  Drew,  of  Boston,  Mass.,  for  petitioner  France  &  Canada 
S.  S.  Co.,  Limited 
George  Everett  Kimball,  of  Bdston,  Mass.,  for  petitioner  Hustis. 
Pitt  F.  Drew,  of  Boston,  Mass.,  for  claimant. 

HALE,  District  Judge.  This  is  a  suit  in  rem  to  enforce  a  lien  of 
the  libelant  upon  the  cargo  of  the  ship  George  S.  Repplier  for  carry- 
ing 9,889  bags  of  malt  from  Hoboken,  N.  J.,  to  Mystic  Wharf,  Bos- 
ton, and  for  four  days  demurrage. 

The  contract  of  carriage  is  shown  by  the  bill  of  lading,  by  corres- 
pondence, and  by  oral  testimony  of  conferences  of  the  libelant  with 
one  Elder,  who  appears  to  have  been  the  agent  for  Renke,  the  imdis- 
closed  principal.  It  appears  that  the  undertaking  on  the  part  of  the 
libelant  was  to  get  the  malt  to  Boston,  to  deliver  it  to  Mystic  Wharf, 
and  to  use  all  diligence  to  catch  the  steamship  Moorish  Prince,  upon 
which  the  malt  was  to  be  carried  from  Boston  to  a  foreign  port. 

From  an  examination  of  the  proofs,  it  appears  that  the  contract  was 
made  on  July  12,  1917.  On  July  13,  at  7  in  the  morning,  the  libelant 
produced  the  barge  for  loading  in  Hoboken,  N.  J.  Late  in  the  after- 
noon of  July  15,  the  barge  was  being  loaded  by  the  shippers.  The 
necessary  bills  of  lading  were  not  produced  until  July  16.  The  barge 
then  sailed  through  Hell  Gate  on  July  17,  and  proceeded  the  same 
day  to  Whitestone  Head  off  Long  Island  Sound. 

The  testimony  must  be  held  to  prove  that  up  to  July  l7,  the  time 
which  had  elapsed  was  due  to  the  loading  of  the  barge  by  the  ship- 
pers, over  which  the  libelant  had  no  control,  and  to  the  delay  of  the 
shippers  in  producing  the  necessary  bills  of  lading.  The  voyage  was 
made  without  further  delay,  except  for  the  thick  fog  which  prevailed. 

The  testimony  tends  to  show  that  the  delay  in  reaching  Boston  was 
from  no  fault  of  the  libelant,  but  from  conditions  of  weather,  or,  in 
other  words,  from  -perils  of  the  sea. 

The  libelant  engaged  a  towing  company  to  take  the  barge ;  he  also 
gave  orders  for  prompt  action.  He  appears  to  have  used  reasonable 
diligence  in  making  the  voyage.  His  contract  was  not  to  reach  the 
Moorish  Prince,  in  any  event  before  she  sailed,  but  to  use  all  diligence 
to  reach  her. 

He  has  met  the  burden  of  proving  that  he  did  use  such  diligence, 
and  that  he  performed  his  contract. 

[1]  At  this  point  it  must  be  observed  that  the  claimant  makes  a  de- 
mand that  a  certain  set-off  should  be  allowed  because  of  breach  of 
contract  on  the  part  of  the  libelant.  It  is  not  necessary  to  go  into  the 
question  whether  the  testimony  shows  such  breach.  It  is  enough  to 
say  that,  under  the  law,  these  damages  cannot  be  recovered  by  set-ofF, 
but  must  be  recovered  by  a  separate  action.  A  set-off  is  unknown  to 
the  admiralty  law,  except  as  a  credit  on  the  transaction  which  forms 
the  subject  of  the  libel.  O'Brien  v.  Bags  of  Guano  (D.  C.)  48  Fed. 
726,  730.  The  claim  for  damages  is  a  personal  right  on  the  part  of 
the  owner  against  the  carrier,  and  is  not  a  claim  upon  the  cargo  it- 
self.   The  Giulio  (D.  C.)  34  Fed.  909. 
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[2]  A  sharp  contention  is  mad^  by  the  claimant  that  the  lien  of  the 
libelant  has  been  lost  by  the  discharge  of  the  cargo,  and  by  abandon- 
ment of  possession.  The  testimony  makes  it  clear  that  on  the  arrival 
of  the  ship  at  Mystic  Wharf,  the  steamship  Moorish  Prince  had  sailed. 
No  consignee  or  other  claimant  appeared  to  accept  delivery  of  the  car- 
go. The  only  person  to  supervise  the  unloading  was  one  Ackerly, 
Sie  superintendent  of  the  pier.  The  malt  was  stored  on  the  pier,  in 
the  warehouse  of  the  Boston  &  Maine  Railroad,  a  public  warehouse- 
man, and  not  shown  to  be  an  agent  of  the  consignee.  The  malt  was 
received  by  the  France  &  Canadian  Steamship  Company  as  a  deposit 
for  the  benefit  of  both  parties.  The  testimony  fails  to  prove  that  it 
was  delivered  to  the  consignee,  or  that  such  was  the  intention  of  the 
parties.  On  the  other  hand,  the  proofs  are  clear  that  on  August  8th, 
as  soon  as  he  heard  of  the  discharge  of  the  cargo,  the  libelant  sought 
to  enforce  his  lien ;  that  he  went  to  Elder,  the  agent  of  the  claimant 
and  told  him  that  he  should  libel  the  cargo  for  his  freight.  This  ap- 
pears from  Elder's  testimony.  The  testimony  is  convincing  that  the 
libelant  did  not  intend  to  abandon  his  lien  by  giving  up  possession; 
that  the  cargo  was  received  by  the  France  &  Canadian  Steamship 
Company ;  and  that  this  company  was  wholly  a  stranger  to  the  obli- 
gation to  pay  freight. 

[3]  The  maritime  lien  is  one  favored  by  the  courts;  it  will  be  en- 
forced imless  clearly  displaced  by  the  acts  or  agreements  of  the  parties. 
In  Bags  of  Linseed,  66  U.  S.  (1  Black)  108,  114  (17  L.  Ed.  35),  in 
speaking  for  the  court,  Mr.  Chief  Justice  Taney  observes: 

"Courts  of  admiralty,  wtien  carrying  Into  ezecation  maritime  contracts 
and  Uens,  are  irot  governed  by  the  strict  and  technical  rules  of  the  common 
law,  and  deal  with  them  upon  equitable  principles,  and  with  reference  to  the 
usages  and  necessities  of  trade.  ♦  •  ♦  It  is  the  Interest  of  the  shipowner 
that  his  vessel  should  discharge  her  cargo  as  speedily  as  possible  after  her 
arrival  at  the  port  of  delivery.  And  it  would  be  a  serious  sacrifice  of  his  In- 
terests if  the  ship  was  compelled,  In  order  to  preserve  the  lien,  to  remain 
day  after  day  with,  her  cargo  on  board,  waiting  until  the  consignee  found  it 
convenient  to  pay  the  freight,  or  until  the  lien  could  be  enforced  In  a  court 
of  admiralty." 

See,  also,  Costello  v.  Cargo  of  Laths  (D.  C.)  44  Fed.  105 ;  The  Anna 
Kimball,  2  Cliff.  4,  15,  Fed.  Cas.  No.  7,772. 

Under  the  maritime  law  of  this  country,  a  manual  turning  over  of 
cargo  by  shipowners  to  an  independent  warehouseman,  or  even  to  the 
consignee  itself,  does  not  of  itself  operate  of  necessity  to  discharge 
their  lien  for  freight.  Where  the  intent  of  the  shipowners  in  making 
such  delivery  is  merely  to  discharge  the  cargo,  and  not  to  deliver  it, 
their  lien  for  freight  remains  in  full  force.  600  Tons  of  Iron  Ore 
(D.  C.)  9  Fed.  595,  597;  151  Tons  of  Coal,  4  Blatchf.  468,  Fed.  Cas. 
No.  10,520;  Davidson  S.  S.  Co.  v.  Bushels  of  Flaxseed  (D.  C.)  117 
Fed  283. 

In  the  case  before  me,  the  testimony  proves  that  the  libelant  has 
earned  his  freight,  and  that  he  did  not  intend  to  lose  his  lien  by  aban- 
donment of  possession.  According  to  the  liberality  of  the  admiralty 
law,  he  is  still  able  to  enforce  the  lien  against  the  cargo.  The  price 
for  the  libelant's  services,  fixed  by  the  contract,  appears  to  have  been 
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a  reasonable  one.  He  paid  out  $750  for  towage  to  Cape  Cod  Canal; 
$60  for  canal  charges ;  $175  from  the  canal  to  Boston — ^making  nearly 
$1,000  for  towing  alone.  The  value  of  the  barge  is  fixed  at  $55  per 
day.  I  am  of  the  opinion  that  the  libelant,  by  competent  testimony,  has 
proved  his  case  for  freight  under  his  contract  as  claimed  in  his  libel, 
and  that  he  also  has  established  his  claim  for  demurrage  as  set  forth 
in  his  libel.    I  do  not  allow  interest. 

A  decree  may  be  presented  for  the  libelant,  for  the  sum  of  $2,649.07. 
The  libelant  recovers  costs. 


CITY  OF  MOORHEAD  y.  UNION  LIGHT,  HEAT  &  POWER  CO. 

(District  Court,  D.  Minnesota,  Sixth  Division.    October  26,  1918.) 

Gab  <©=»14(1) — Contract  with  Gas  Company — Specific  Enfobcement. 

A  gas  company  whicb  has  contracted  to  furnish  gas  to  a  dty  and  its 
Inhabitants  for  a  term  of  ten  years  at  fixed  rates  cannot  be  given  the 
right  by  a  court  of  equity  to  violate  Its  contract  and  Increase  Its  rates 
because  war  conditions  have  rendered  them  unprofitable. 

In  Equity.  Suit  by  the  City  of  Moorhead  against  the  Union  Light, 
Heat  &  Power  Company,  with  cross-bill.  On  motions  by  each  party 
for  preliminary  injunction  and  by  complainant  to  dismiss  cross-bill. 
Motions  of  complainant  granted. 

James  A.  Garrity,  of  Moorhead,  Minn.,  for  plaintiff. 
'Denegre  &  McDermott,  of  St.  Paul,  Minn.,  and  A.  W.  Fowler,  of 
Fargo,  N.  D.,  for  defendant. 

AMIDON,  District  Judge.  Plaintiff,  the  city  of  Moorhead,  is  a 
municipal  corporation  operating  under  a  home  rule  charter  adopted  by 
its  people  March  22,  1900.  That  charter  (section  223),  provides  that 
every  ordinance  by  which  the  council  shall  propose  to  grant  any  fran- 
chise shall  contain  all  the  terms  and  conditions  of  the  franchise,  and 
it  shall  be  a  feature  of  every  franchise  so  granted  that  the  maximum 
price  of  the  service  shall  be  stated  in  the  grant,  and  before  the  ordi- 
nance shall  become  effective  it  shall  be  submitted  to,  and  approved  by, 
the  qualified  voters  of  the  city. 

On  the  6th  day  of  May,  1912,  an  ordinance  granting  the  defendant, 
the  Union  Light,  Heat  &  Power  Company,  a  franchise  for  the  purpose 
of  distributing  gas  for  the  term  of  ten  years,  was  adopted  by  a  ma- 
jority of  the  voters  of  the  city.  It  was  accepted  in  writing  on  August 
22d.  Section  6  of  this  ordinance  fixes  the  maximum  price  of  gas  at 
not  to  exceed  $1.80  per  thousand  cubic  feet  for  illuminating,  and  $1.45 
per  thousand  cubic  feet  for  fuel  purposes.  Defendant  has  since  been 
supplying  gas  to  the  city  and  its  inhabitants  under  this  franchise  at  the 
rates  agreed  upon.  Its  plant  is  located  in  the  city  of  Fargo,  in  the 
state  of  North  Dakota,  and  it  supplies  gas  to  that  city  and  its  inhabit- 
ants, as  well  as  to  the  plaintiff. 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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August  22,  1918,  defendant  served  upon  the  city  of  Moorhead  writ- 
ten notice  that  the  rates  for  gas  for  all  purposes  from  and  after  Sep- 
tember 1st  would  be  $2  per  thousand  cubic  feet. 

On  the  30th  of  August  the  bill  in  this  suit  was  filed  in  the  state  court 
for  the  county  of  Clay,  in  which  the  city  of  Moorhead  is  located.  The 
pleading  sets  forth  a  history  of  the  relations  between  the  parties,  as 
above  stated,  and  the  threat  of  the  defendant  to  increase  its  rates  and 
to  discontinue  its  service  unless  the  increased  rate  was  accepted.  It 
prays  for  a  temporary  injunction  to  restrain  this  violation  of  the  or- 
dinance, and  for  a  permanent  injunction  upon  the  hearing  of  the  case. 

Defendant  has  filed  an  answer  and  cross-bill.  It  admits  the  allega- 
tions of  the  complaint,  but  alleges  that  owing  to  the  European  War 
all  the  elements  entering  into  the  cost  of  manufacturing  and  distribut- 
ing gas  have  been  so  greatly  increased  that  it  cannot  supply  gas  at  the 
rates  fixed  by  the  ordinance  except  at  an  actual  loss ;  sets  forth  in  de- 
tail the  elements  of  such  increased  cost,  and  facts  tending  to  show  that 
the  ordinance  rate  when  applied  to  the  business  of  the  company  for  the 
year  1918  leaves  nothing  by  way  of  providing  for  depreciation  or 
interest  on  the  investment,  and,  as  this  process  has  been  steadily  g^row- 
ing  worse  since  the  beginning  of  the  war,  the  bill  charges  that  a  con- 
tinuance of  the  rate  will  result  in  an  actual  loss  to  the  company  even 
if  depreciation  and  interest  on  the  investment  are  disregarded.  The  bill 
further  states  that  its  gas  business  supplying  both  Fargo  and  Moor- 
head is  operated  as  a  single  enterprise,  and  that  the  rates  for  both 
cities  ought  to  be  the  same,  and  that,  for  the  reasons  set  forth  in  the 
cross-bill,  the  rates  in  Fargo  have  been  fixed  and  accepted  at  $2,  and 
that  it  is  both  impracticable  and  unjust  to  supply  gas  to  the  city  of 
Moorhead  and  its  inhabitants  at  a  lower  rate  than  obtains  in  the  neigh- 
boring city. 

The  cross-bill  prays  that  the  provision  of  the  ordinance  fixing  the 
maximum  rate  be  declared  to  be  null  and  void,  and  that  plaintiff  be 
enjoined  from  enforcing  its  provisions,  and  from  attempting  to  compel 
defendant  to  furnish  gas  to  plaintiff,  or  its  inhabitants,  at  those  rates. 

While  the  case  was  pending  in  the  state  court,  a  temporary  injunction 
was  granted  on  plaintiff's  motion.  Thereafter  the  cause  was  removed 
into  this  court  by  defendant  on  the  ground  of  diversity  of  citizenship. 
Plaintiff  moves  that  the  temporary  injunction  in  the  state  court  be 
continued,  and  that  the  cross-bill  be  dismissed  upon  the  ground  that 
it  states  no  facts  entitling  the  defendant  to  relief  in  equity.  Defendant 
moves  that  the  temporary  injunction  granted  by  the  state  court  be  Set 
aside,  and  that  a  temporary  injunction  be  issued  by  this  court  in  ac- 
cordance with  the  prayer  of  the  cross-bill. 

The  meat  of  the  case  is  this :  Does  the  fact  that  defendant's  con- 
tract with  the  city  has,  by  reason  of  the  European  War,  become  un- 
profitable, justify  the  court  in  releasing  defendant  from  the  contract? 
Does  a  public  utility  company,  which  contracts  to  supply  the  public  with 
a  commodity  like  gas  or  electricity,  occupy  a  different  position  from 
other  coMtractors  who  have  agreed  to  supply  articles  the  cost  of  which 
have  been  greatly  enhanced  by  the  war?    Is  a  public  utility  company 
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entitled  to  modify  its  contract  whenever  a  change  is  necessary  in  order 
to  make  performance  profitable?  When  cities  are  expressly  vested 
with  power  to  enter  into  contracts  as  to  rates,  it  is  now  established  by 
repeated  decisions  of  the  Supreme  Court  that  such  contracts  are  bind- 
ing upon  the  city  even  though  the  public  utility  company  may  make 
extortionate  profits  therefrom.  Detroit  v.  Detroit,  etc.,  Ry.  Co.,  184 
U.  S.  368,  22  Sup.  Ct.  410,  46  L.  Ed.  592;  Vicksburg  v.  Vicksburg 
Water  Co.,  206  U.  S.  496,  27  L.  Ed.  762,  51  L.  Ed.  1155 ;  Home  Tele- 
phone Co.  V.  Los  Angeles,  211  U.  S.  265,  273,  29  Sup.  Ct.  50,  53  L. 
Ed.  176.  Public  utility  companies  are  insistent  that  their  rights  under 
such  contracts  be  protected  by  the  courts  against  every  attempt  of  the 
state  or  city  to  reduce  rates,  and  when  the  city's  power  to  make  the 
contract  is  clear  the  courts  have  uniformly  restrained  their  violation. 
If  such  be  the  law  in  favor  of  public  utility  companies,  why  should  not 
the  converse  be  equally  true,  and  such  companies  be  compelled  to  per- 
form their  contracts  even  though  they  may  result  in  a  loss? 

It  is  easy  to  confuse  this  case  with  the  cases  which  have  usually  been 
brought  before  courts  by  utility  companies.  Such  companies  usually 
come  into  court  upon  the  following  state  of  facts:  They  have  re- 
ceived a  franchise  from  the  city,  fixing  the  rate  for  their  service.  At 
a  subsequent  date  the  city  in  the  exercise  of  its  police  power  re- 
duces those  rates,  and  the  company  then  asserts  that  the  new  rates  are 
confiscatory ;  that  is,  are  so  low  as  not  to  yield  a  reasonable  profit  upon 
the  value  of  the  property  devoted  to  the  service.  As  against  all  such 
reductions,  the  company  is  protected  by  the  Fourteenth  Amendment  of 
the  Constitution  against  rates  being  made  so  low  as  not  to  pay  a  rea- 
sonable profit.  Such,  however,  is  not  the  present  case.  Here  there 
has  been  no  reduction  by  the  city  of  the  franchise  rates.  It  simply 
stands  upon  its  contract  and  asks  protection  against  the  rates  being 
raised  by  the  company.  The  party  who  is  changing  the  franchise  rates 
now  is,  not  the  city,  but  the  public  utility,  and  the  city  is  only  asking 
the  court  to  compel' the  company  to  perform  its  contract  and  furnish 
gas  at  the  rates  for  which  the  company  has  agreed  to  be  bound. 

It  is  conceded  in  argument  that  the  rule  in  the  federal  courts  in  ac- 
tions at  law  is  that  a  party  is  bound  by  his  contract,  though  per- 
formance results  in  loss.  That  is  settled  by  the  Court  of  Appeals  of 
this  circuit  in  the  recent  case  of  Berg  v.  Erickson,  234  Fed.  817,  148 
C.  C.  A.  415,  L.  R.  A.  191 7A,  648.  From  a  careful  review  of  the 
authorities,  Judge  Sanborn  there  states  that  in  some  of  the  state  courts 
a  rule  has  been  developed  that,  when  conditions  arise  of  such  a  char- 
acter that  the  court  can  say  that  they  were  not  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract  was  made,  such  a  change 
of  situation  will  excuse  a  violation  of  the  contract  He  concludes,  how- 
ever, as  follows :  • 

"But  no  decision  of  the  Supreme  Court  op  of  any  federal  court  to  this  effect 
has  been  cited  or  discovered  which  goes  so  far,  and  the  rule  adopted  by  the 
Supreme  Ck)urt,  which  must  prevail  here,  is  otherwise." 

He  cites  many  federal  authorities  in  support  of  the  strict  rule. 
Among  them  are  Dermott  v.  Jones,  2  Wall.  1,  17  I*.  Ed.  762;   The 
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Harriman,  9  Wall.  161,  172,  173,  19  L.  Ed.  629;  Jones  v.  United 
States,  96  U.  S.  24,  29,  24  L.  Ed.  644;  Chicago,  etc.,  Ry.  Co.  v.  Hoyt, 
149  U.  S.  1,  14,  15,  13  Sup.  Ct.  779,  37  L.  Ed.  625. 

Conceding  this  to  be  the  rule  at  law,  counsel  for  defendants  insist 
that  the  rule  in  equity  is  different,  and  that  a  court  of  equity  will  not 
specifically  enforce  a  contract  when  a  change  in  the  situation  has  oc- 
curred of  such  a  character  that  the  parties  at  the  time  of  making  the 
contract  did  not  have  it  in  contemplation.  Controlling  decisions  of  the 
federal  courts,  however,  are  also  fatal  to  this  contention.  The  ques- 
tion has  been  directly  passed  upon,  and  contracts  much  more  ineq- 
uitable than  the  one  here  involved  were  enforced  in  the  following  cases : 
Marble  Co.  v.  Ripley,  10  Wall.  339,  19  L.  Ed.  955 ;  Franklin  Telegraph 
Co.  V.  Harrison,  145  U.  S.  459,  471,  12  Sup.  Ct.  900,  36  L.  Ed.  776; 
Guffey  V.  Smith,  237  U.  'S.  101,  115,  35  Sup.  Ct.  526,  59  L.  Ed.  856. 
These  cases  all  decide  that  in  determining  whether  equitable  relief 
should  be  granted  with  respect  to  a  contract  the  court  must  place  it- 
self in  the  position  occupied  by  the  parties  at  the  time  the  contract  was 
made,  and  not  at  the  time  at  which  it  is  to  he  performed.  If  at  the 
time  it  was  made  the  contract  was  fair  and  free  from  fraud,  mistake, 
or  imposition,  parties  must  be  left  free  to  make  their  contracts,  and  it 
is  the  duty  of  courts  to  enforce  them  as  made.  The  same  doctrine  has 
been  applied  to  contracts  between  municipalities  and  public  utility  com- 
panies. Logansport,  etc.,  G*s  Co.  v.  Peru  (C.  C.)  89  Fed.  185 ;  Muncie 
Natural  Gas  Co.  v.  Muncie,  160  Ind.  97,  66  N.  E.  436,  60  L.  R.  A.  822 ; 
Westfield  Gas  &  Mining  Co.  v.  Mendenhall,  142  Ind.  538,  41  N.  E. 
1033;  Pond  on  Public  Utilities,  §§  431,  432. 

The  contract  between  plaintiff  and  defendant  is  for  a  comparatively 
short  term.  The  conditions  which  cause  the  hardship  are  not  perma- 
nent, and  are  certainly  not  greater  than  those  which  frequently  arise 
in  contracts  between  private  corporations  and  individuals.  In  the 
case  of  In  re  Janvrin,  174  Mass.  514,  55  N.  E.  381,  47  L.  R.  A.  319, 
Mr.  Justice  Holmes,  speaking  for  the  Supreme  Court  of  Massachusetts, 
held  that  contracts  between  public  utilities  companies  and  corporations 
for  a  brief  term,  so  as  to  give  to  both  parties  peace  and  an  established 
status,  were  reasonable,  and  when  made  should  be  enforced  by  courts. 

I  am  therefore  unable  to  find  any  ground,  either  in  law  or  equity, 
that  would  justify  the  court  in  excusing  defendant  from  complying  with 
its  contract. 

It  is  finally  urged  that  the  franchise  is  not  mandatory  but  permis- 
sive, and  that  the  company  has  a  right  at  any  time  to  withdraw  from 
performance  when  performance  will  entail  an  actual  loss.  There  are 
numerous  decisions  which  have  held  thalj^street  railway  companies  may  - 
withdraw  their  service  from  a  limited  section  under  the  circumstances 
named.  My  attention  has  not  been  called  to  any  case  authorizing  a 
public  utility  company  to  withdraw  from  supplying  an  entire  city  with 
a  commodity  like  gas  or  electricity.  I  shall  not  attempt  to  determine 
at  this  time  whether  defendant  possesses  such  a  right.  If  any  such 
right  exists,  it  would  need  to  be  carefully  safeguarded.  The  public  has 
rights  in  such  a  case  as  well  as  the  company.    The  service  cannot  be 
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suddenly  and  arbitrarily  withdrawn.  It  should  not  be  withdrawn  ex- 
cept upon  a  clear  notice  of  intention  to  withdraw  given  for  such  a 
time  as  under  the  circumstances  of  /the  case  will  enable  the  munici- 
pality to  contract  with  another  private  company  to  supply  the  com- 
modity, or  enable  the  municipality  to  erect  a  plant  «nd  furnish  the 
article  for  itself  and  its  inhabitants.  After  a  community  has  become 
accustomed  to  the  us©  of  gas  or  electricity,  it  cannot  be  suddenly  thrown 
back  and  commanded  to  use  oil  lamps  and  coal  ranges.  It  is  entitled  to 
sufficient  notice  to  enable  it,  in  the  exercise  of  reasonable  diligence,  to 
secure  the  service  from  which  the  utility  company  has  withdrawn. 

The  situation  disclosed  by  the  cross-bill,  if  it  is  a  true  picture  of  the 
actual*  effect  of  the  rates  upon  defendant's  business,  is  such  as  might 
lead  a  just  man  in  private  life  to  modify  a  contract.  It  is  within  the 
power  of  the  city  council  to  modify  a  contract.  In  states  having  a 
public  utility  commission  vested  with  full  authority  to  deal  with  the 
subject  of  rates,  such,  for  example,  as  Massachusetts,  New  York,  Wis- 
consin, and  California,  those  commissions  have  exercised  their  powers 
to  increase  rates  when  they  were  unreasonably  low  just  as  freely  as 
to  reduce  thom  when  they  were  unreasonably  high.  Unfortunately 
there  is  no  commission  in  the  state  of  Minnesota  dothed  with  such  a 
power.  The  same  is  true  in  North  Dakota.  A  commission  which  is 
powerless  to  protect  the  public  is  also  powerless  to  protect  the  company. 
Relief  against  such  a  situation,  however,  can  be  found  only  in  the  Leg- 
islature, and  will  not  justify  courts  in  assuming  legislative  powers. 

The  temporary  injunction  granted  by  the  state  court  will  be  contin- 
ued in  force,  and  the  application  of  the  defendant  for  an  injunction 
upon  its  cross-bill  will  be  denied,  and  the  cross-bill  dismissed  for  want 
of  equity. 


In  re  BOSTON-WEST  AFRICA  TRADING  CO. 

(District  Court,  D.  Massachusetts.    March  4,  1919.) 

No.  26089. 

1.  Bankbuptct  ^=»74 — Involuntabt  Bankbuptct — Indebtedness. 

In  computing  indebtedness  of  one  against  whom  an  involuntary  peti- 
tion was  filed,  claims  paid  by  preferential  transfers,  whidi  amounted 
to  acts  of  bankruptcy,  are  to  be  counted. 

2.  Bankruptcy  €=>166(5) — Preferential  Transfers — What  Oonbtitut^s. 

Where  the  treasurer  of  a  corporation,  who  had  supplied  practically  all 
of  its  capital,  and  who  had  been  led  to  beUeve  that  a  claim  against  the 
corporation  was  unfounded,  though  other  corporate  officers  knew  it  was 
well  founded,  paid  over  to  himself  on  his  own  claims  practically  all  of 
the  corporate  assets,  held,  that  such  payment  was  preferential,  for  the 
corporation  was  charged  with  knowledge  of  all  of  its  officers. 
8.  Bankruptcy  «=»166(5) — Corporations— Officebs — Knowledge. 

If  a  corporation  has  creditors,  to  the  knowledge  of  any  of  its  officials 
or  agents,  by  whose  knowledge  it  would  in  ordinary  business  affairs  be 
bound,  it  is  held  to  that  knowledge,  and  is  presumed  to  act  in  the  Ught  of 
that  knowledge,  when  it  makes  a  payment  to  another  creditor,  which 
would  be  preferential  if  other  creditors  exist. 

^ssFor  other  cmm  see  eame  topic  ft  KBT-NUMBER  in  aU  Key-Numbered  Dlgeete  ft  Indexes 
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In  Bankruptcy.  In  the  matter  of  the  Boston-West  Africa  Trading 
Company,  alleged  bankrupt.  On  review  of  the  referee's  report  in  favor 
of  an  adjudication  in  involuntary  bankruptcy.  Report  confirmed,  and 
adjudication  ordered. 

Putnam,  Putnam  &  Bell,  Louis  G.  De  Rochemont,  and  Jacobs  & 
Jacobs,  all  of  Boston,  Mass.,  for  petitioning  creditors. 

Swift,  Friedman  &  Atherton,  of  Boston,  Mass.,  for  alleged  bank- 
rupt. 

MORTON,  District  Judge.  The  question  is  whether  the  respond- 
ent should  be  adjudicated  on  an  involuntary  petition. 

The  facts  are  as  stated  in  the  referee's  report.  The  only  points  which 
require  discussion  are:  (1)  Whether  the  respondent  owed  debts  to 
the  amount  of  $1,000  at  the  time  when  the  petition  was  filed ;  and  (2) 
whether  the  payment  to  Argous  was  an  act  of  bankruptcy.  The  com- 
plete facts  are  rather  complicated,  and  only  such  of  them  will  be  re- 
ferred to  as  are  necessary  to  the  discussion  of  the  questions  stated. 

[1]  As  to  (1),  whether  the  debts  amounted  to  $1,000:  There  were 
less  than  12  creditors,  and  for  present  purposes  the  petition  may  be  re- 
garded as  if  brought  by  only  one,  viz.  the  Quaker  City  Morocco  Com- 
pany. Its  claim,  as  stated  by  the  referee,  amounted  to  less  than  $1,000. 
The  only  other  indebtedness  of  the  respondent,  which  is  here  establish- 
ed, is  that  to  Argous,  on  which  the  payment  was  made  which  is  alleged 
in  the  petition  as  the  act  of  bankruptcy.  The  contention  for  the  re- 
spondent is  that  the  payment  extinguished  the  debt,  and  that  there- 
fore there  was  less  than  the  amount  of  indebtedness  required  in  bank- 
ruptcy proceedings.  It  has,  however,  been  decided  in  this  district,  and 
upon  what  seem  to  me  sound  grounds,  that  in  computing  total  indebt- 
edness claims  pjud  by  preferential  transfers,  which  are  found  to  have 
been  acts  of  bankruptcy,  are  to  be  counted. 

"A  debt,  even  if  paid  in  full  within  four  months  of  an  involuntary  petition, 
may  be  counted  as  a  debt  owing  at  the  date  of  the  petition,  if  the  payment 
has  been  preferential  or  in  fraud  of  creditors."  Dodge,  J.,  In  re  Jacobson 
CD.  C.)  24  Am.  Bankr.  Rep.  927,  931,  181  Fed.  870,  873. 

There  is  no  question  that  the  debt  to  Argous,  if  counted,  was  more 
than  enough  to  make  up  $1,000.  It  follows  that  the  petitioner  estab- 
Hshed  a  sufficient  indebtedness. 

[2,  3]  As  to  (2),  whether  the  payment  to  Argous  was  a  preference  or 
fraudulent  conveyance:  Argous  had  supplied  practically  all  the  capi- 
tal to  the  respondent,  and  was  the  person  most  heavily  interested  in  it. 
It  had  shipped  hides  in  the  course  of  its  business  from  Africa  to  this 
country  and  had  been  paid  for  them.  It  owed  no  indebtedness,  except 
to  Argous,  and  the  claims  by  the  petitioner,  who  had  bought  hides  of 
it,  for  overcharges  and  inferior  quality ;  the  alleged  claim  of  the  Bank 
of  British  West  Africa  is  not  considered  in  the  present  controversy. 

On  December  5,  1917,  at  Boston,  Argous,  as  treasurer,  paid  himself 
about  $12,000  from  the  respondent's  fimds,  on  a  claim  of  like  amount 
which  he  held  against  the  respondent.    At  the  same  time  he  transferred 
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to  himself  all  the  rest  of  the  cash  belonging  to  the  respondent,  about 
$6,500,  and  gave  the  respondent  his  personal  note  therefor.  The  state- 
ment of  the  transaction  sounds  fraudulent,  but  the  learned  referee  did 
not  so  regard  it.  Argous  was,  as  stated,  practically  the  only  person 
interested  in  the  company ;  he  was  evidently  somewhat  dissati^ed  with 
the  way  its  affairs  were  being  handled ;  its  active  business  was  being 
reduced  or  given  up;  and  he  apparently  took  over  its  cash  for  his 
own  protection.  At  that  time,  although  he  knew  of  the  claim  by  the 
Morocco  Company  against  it,  he  had  been  advised  that  the  claim  was 
unfounded,  and  he  did  not  have  in  mind  to  gain  any  advantage  over 
the  Morocco  Company  by  transfers  to  himself.  Schroeter,  who  was 
president  of  the  company,  and  whose  place  of  business  was  in  New 
York,  had  been  notified  of  the  claim,  and  regarded  it  as  better  found- 
ed than  did  Henkel,  who  advised  Argous  about  the  matter. 

The  cash  transferred  to  Argous  constituted  the  entire  substantial 
assets  of  the  respondent.  A  few  hundred  dollars  was  left,  but  not 
Sufficient  to  pay  the  petitioner's  claim.  If  the  respondent  is  to  be  held 
to  the  conlbined  knowledge  of  Schroeter  and  Argous,  it  knew  that  the 
transfer  to  Argous  would  tend  to  hinder,  delay,  and  defraud  its  other 
creditors.  Such  inevitably  would  be  the  effect  of  any  conveyance  by  a 
debtor  of  all  its  property  without  arranging  to  pay  its  debts.  Wilson 
v.  Mitchell-Woodbury  Co.,  214  Mass.  514,  102  N.  E.  119.  The  re- 
spondent is  a  corporation.  The  alleged  act  of  bankruptcy  was  the  act 
i  of  the  corporation.    I  do  not  think  that  it  can  be  heard  to  say  that,  al- 

i  though  Schroeter  knew  of  the  claims,  he  did  not  know  of  the  transfer, 

and  that  Argous,  although  he  knew  of  the  transfer,  did  not  believe  the 
claims  to  be  well  founded,  and  that  therefore  no  act  of  bankruptcy  was 
j  committed,  because  no  intent  to  prefer  existed  in  any  person's  mind. 

If  a  corporation  has  creditors  to  the  knowledge  of  any  of  its  officials 
or  agents,  by  whose  knowledge  it  would  in  ordinary  business  aflFairs  be 
bound,  it  is  held  to  that  knowledge,  and  is  presumed  to  act  in  the  light 
of  it,  in  matters  of  this  sort.  Cohen,  Trustee,  v,  Tremont  Trust  Co. 
(D.  C.  Dec.  11,  1918)  256  Fed.  399. 
Report  confirmed. 
Adjudication  ordered. 
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UNITED  STATES  V.  HOYT. 
(District  Court,  S.  D.  New  York.     November  9,  1917.) 

1*  Poisons  ^=»2 — ^Harrison  Anti-Nabcotio  Act— Vamditt. 

The  Harrison  Anti-Narcotic  Act  (Comp.  St.  S§  6287g-6287q)  is  not  uncon- 
stitutional. 
2.  Poisons  ^=»9 — ^Harrison  Anti-Narcotic  Act — Indict&cent. 

Though  Harrison  Anti-Narcotic  Act,  i  2  (CJomp.  St  §  6287h),  declares 
that  nothing  in  the  section  shall  apply  to  registered  physicians  who  dis- 
tribute narcotics  in  their  professional  practice,  heldt  that  an  indictment, 
though  averring  that  defendant  was  a  registered  physician,  charged  a  vio- 
lation of  section  2,  in  that  he  sold  and  dispensed  heroin  not  in  his  pro- 
fessional practice,  and  in  that  the  sale  was  not  made  in  pursuance  of  a 
written  order  on  a  blank  issued  by  the  Oommlssioner  of  Internal  Revenue. 
8.  Indictment  and  Information  ^=971,  125<3) — ^Poisons  ^=»9 — Oertaintt— 
Duplicity. 

An  indictment  charging  a  violation  of  Harrison  Anti-Narcotic  Act,  8  2 
(Gomp.  St.  I  6287h),  in  that  defendant  sold  and  dispensed  heroin,  not  on  a 
written  order  on  a  blank  issued  by  the  Commissioner  of  Internal  Revenue, 
held  not  uncertain,  aihbiguous,  and  dupUdtous,  though  it  was  averred 
that  the  defendant  was  a  registered  physician. 

Daniel  J.  Hoyt  was  indicted  for  violating  the  Harrisjon  Anti-Nar- 
cotic Law,  by  selling  less  than  an  ounce  of  heroin,  which  sale  was,  not 
made  in  pursuance  of  a  written  order,  etc.,  on  a  form  issued  in  blank 
for  that  purpose  by  the  Commissioner  of  Internal  Revenue.  On  de- 
murrer to  the  indictment.    Demurrer  overruled. 

John  E. -Walker,  Asst.  U.  S.  Dist.  Atty.,  of  New  York  City,  for  the 
United  States. 

Carl  E.  Whitney,  of  New  York  City,  and  N.  L.  Johnson,  for  de- 
fendant. 

McCAIX,  District  Judge.  Stripped  of  its  technical  verbiage,  the 
offense  charged  in  the  indictment  is  that  Daniel  J.  Hoyt  was  a  dealer 
in  and  dispenser  of  opium,  coca  leaves,  and  their  salts,  derivatives,  and 
compounds,  and  that  he  sold,  bartered,  dispensed,  and  distributed  to 
J.  B.  Williams  less  than  an  ounce  of  heroin,  which  sale  was  not  made 
*in  pursuance  of  a  written  order  from  the  person  to  whom  the  heroin 
was  sold,  bartered,  dispensed,  and  distributed,  on  a  form  issued  in 
blank  for  that  purpose  by  the  Commissioner  of  Internal  Revenue; 
that  is  to  say,  it  is  charged  that  the  defendant  sold,  bartered,  dispensed, 
and  distributed  heroin  on  an  order  therefor,  other  'than  on  an  order 
made  on  the  form  issued  by  the  Commissioner  of  Internal  Revenue. 

A  demurrer  is  filed  to  the  indictment,  and  the  following  grounds 
are  assigned : 

(1)  That  Act  Dec.  17,  1914,  a  1,  38  Stat.  785,  is  unconstitutional. 

(2)  and  (3)  That  there  is  no  offense  charged  in  either  count  of  the  indict- 
ment. 

(4)  That  the  indictment  is  uncertain,  ambiguous,  and  duplicitous. 

[  1  ]  I  deem  it  unnecessary  to  say  more  of  the  first  ground  than  that  it 
is  overruled. 

[2]  As  to  the  second  and  third  grounds,  the  question  for  decision  is: 
Did  the  Harrison  Anti-Narcotic  Law  (Act  Dec.  17,  1914,  c.  1,  38  Stat. 

^=9For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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785  [Comp.  St.  §§  6287g-6287q])  permit  Hoyt,  on  the  facts  allied  in 
the  indictment,  to  sell,  barter,  dispense,  or  distribute  heroin  upon 
any  order  other  than  one  written  on  a  blank  form  issued  for  that  pur- 
pose by  the  Commissioner  of  Internal  Revenue? 

It  is  insisted  for  the  defendant  that  the  indictment  also  charges 
that  he  was  a  "physician  registered  with  the  collector  of  internal  rev- 
enue as  the  law  requires,  and  therefore  paragraph  1  of  section  2  of 
the  act,  on  which  the  indictment  is  based,  does  not  apply  to  him, 
since  subsection  (a)  of  section  2  (Comp.  St.  §  6287h)  provides  that 
nothing  contained  in  section  2  shall  apply  to  physicians  registered  un- 
der the  act,  who  dispense  and  distribute  narcotics  in  the  course  of 
their  professional  practice  only,  provided  the  physician  does  certain 
other  things  not  material  here.  This  is  true,  and  is  important,  in  that 
it  might  be  fatal  to  the  indictment,  if  the  pleader  has  not  worded  it  so 
as  to  render  the  exception  inapplicable. 

As  we  understand  paragraph  1,  §  2,  it  does  not  apply  to  registered 
physicians  who  dispense  or  distribute  narcotics  in  the  course  of  their 
professional  practice  only.  But  that  is  the  precise  thing  the  defendant 
is  charged  with  not  having  done.  The  legal  presumption  in  favor  of 
the  defendant,  as  a  registered  physician,  that  he  complied  with  the 
law,  in  that  he  dispensed  and  distributed  narcotics  in  the  course  of 
his  professional  practice  only,  is  expressly  negatived  by  the  charge 
that  he  did  not  limit  his  operations  to  the  course  of  his  professional 
practice  only. 

[3]  In  the  fourth  ground  of  demurrer  it  is  said  that  the  indictment 
is  uncertain,  ambiguous,  and  duplicitous.  True,  it  is  averred  that  the 
defendant  was,  at  the  time  of  the  commission  of  the  alleged  offense,  a 
"registered  physician,"  and  it  is  insisted,  from  the  language  used,  that 
it  is  not  certain  whether  he  is  being  prosecuted  for  violating  the  law 
as  it  relates  to  him  as  a  physician  dispensing  and  distributing  nar- 
cotics, as  contradistinguished  from  him  as  an  individual  engaged  in 
selling,  bartering,  exchanging,  and  giving  away  the  drug. 

We  think  if  the  language  used  by  the  pleader  is  confusing  in 
the  slightest  degree  it  may  and  should  be  treated  as  surplusage.  To^ 
us  it  is  clear  that,  although  a  physician  may  be  properly  registered^ 
that  fact  would  not  necessarily  prevent  him  from  violating  paragraph 
1,  §  2,  of  the  act,  for  he  might  and  could  use  the  fact  that  he  was  ro- 
istered as  a  cloak  to  do  the  very  thing§  charged  against  him  in  this 
case ;  that  is,  notwithstanding  he  was  a  registered  physician,  he  sold, 
bartered,  dispensed,  and  distributed  the  drug  while  not  acting  in  the 
course  of  his  professional  practice  only. 

This  case  is  clearly  distinguishable  from  United  States  v.  Friedman 
(D.  C.)  224  Fed.  276,  cited  by  defendant.  There  are  other  questions 
raised  by  the  demurrer,  but  I  need  not  discuss  them.  I  understand 
the  ruling  in  this  case  goes,  also,  in  United  States  v.  Hoyt,  No.  4283. 

The  demurrer  is  overruled. 
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JOHNSON  V.  GRAND  FRATERNITT. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    February  4,  1919.)    , 
No.  4989. 

1.  iNstJiLANCE  ^=»695— Agency  Coittbacts — Construction. 

A  contract  between  a  fraternal  insurer  and  agents  held  not  to  Include 
and  provide  for  commissions  on  certificates  designated  as  stipulated 
premium  and  annuity  certificates'. 

2.  Contracts  ^=»147(2)— Construction — Intention. 

A  court  can  seek  outside  of  the  written  contract  for  the  intention  of 
the  parties  only  when  it  is  not  clearly  expressed. 
8.  Contracts  ^=»ie6 — ^ETxhibits — Conbtructjon. 

Where  exhibits  attached  to  a  contract  relating  to  commissions  were 
subordinate,  and  merely  explanatory  of  details  dealt  with  in  general 
terms  in  the  contract,  only  such  portions  thereof  as  perform  that  function 
can  be  regarded  as  intended  to  be  operative. 

4.  Insurance  ^=»695~FRATER.srAL  Insurance— Contracts — Construction. 

A  contract  between  a  fraternal  insurer  and  agents  held  unambiguous, 
and  not  to  all6w  compensation  •T)n  certificates  designated  in  exhibits 
attached  merely  fpr  illustration  as  stipulated  premium  and  annuity  cer- 
tificates. 

5.  Contracts  ^=s>166 — Construction — Exhibits. 

The  mere  statement  that  an  exhibit  is  made  a  part  of  the  contract  is 
not  controlling  in  determining  whether  the  terms  of  the  contract  can 
be  violated  by  the  exhibit 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Suit  by  D.  E.  Johnson  against  the  Grand  Fraternity.  From  an  or- 
der confirming  the  report  of  a  special  master  in  an  accounting,  plain- 
tiff appeals.    Affirmed. 

George  P.  Steele,  of  Denver,  Colo.,  for  appellant. 
William  A.  Jackson,  of  Denver,  Colo.  (Charles  W.  Waterman,  of 
Denver,  Colo.,  on  the  brief),  for  appellee. 

Before  SANBORN,- GARLAND,  and  STONE,  Circuit  Judges. 

STONE,  Circuit  Judge.  Appeal,  in  an  accounting  under  a  contract, 
from  the  order  of  the  District  Court  confirming  the  report  of  the  spe- 
cial master. 

Appellant  had  sued  the  appellee  on  account  of  certain  commissions 
earned  by  him  and  his  assignors  for  procuring  insurance  contracts  for 
the  United  Modems,  a  fraternal  insurance  organization  later  absorbed 
by  appellee.  As  the  appellee  in  connection  with  this  absorption  contem- 
plated the  assumption  of  the  agency  contracts  of  the  United  Modems 
and  as  it  objected  to  certain  exclusive  territory  features  in  the  contracts 
under  which  appellant  and  his  assignors  were  working,  the  United  Mod- 
erns and  these  agents  replaced  the  existing  agency  contracts  with  others. 
These  new  contracts  were  not  only  prospective  in  effect  hut  defined 
existing  commission  liabilities.  Thereafter  appellee  contracted  con- 
cerning these  later  agency  contracts  as  follows  (omitting  address  and 
signatures) : 

^BS»For  other  caseb  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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"In  the  matter  of  your  contract  with  United  Moderns  relating  to  commis- 
sions on  field  work  heretofore  placed  by  you,  and  which  contract  Is  hereto  at- 
tached marked  *Kxhibit  A.' 

**Thls  is  to  certify  and  guarantee  to  you  that  the  Grand  Fraternity  will 
assume  and  pay  all  unpaid  commissions  according  to  the  terms  of  said  con- 
tracts as  they  mature." 

[1]  By  interlocutory  order  the  court  instructed  the  master  to  ex- 
clude from  the  accounting  all  evidence  as  to  commissions  earned  un- 
der two  kinds  of  certificates,  designated  as  stipulated  premium  and 
annuity  certificates.  This  action  was  based  on  the  determination  of 
the  court  that  such  certificates  were  not  included  within  the  terms  of 
the  contracts.  The  question  of  construction  thus  presented  is  wheth- 
er these  two  kinds  of  certificates  are  within  these  contracts.  The  body 
of  each  of  the  contracts  refers  to  five  classes  or  kinds  of  certificates 
(twenty  annual  premium,  ordinary  life,  installment  at  age  70,  natural 
premium,  and  age  55  convertible),  which  do  not  include  stipulated 
premium  and  annuity  forms  of  certificates.  The  exhibits,  which  are 
attached  to  the  contracts  and  consist  of  lists  of  policies  secured  by^ 
the  agent,  do  include  these  two  kinds.  The  disputed  construction  nar- 
rows, therefore,  to  the  question  of  whether  the  inclusion  in  the  ex- 
hibits alone  justifies  the  conclusion  that  they  are  to  be  included  in  the 
contracts.  The  contention  of  appellee  that  the  contract  is  clear,  com- 
plete, and  unambiguous  must  be  considered  before  reaching  that  of 
appellant,  which  is  that,  under  all  of  the  circumstances  surrounding 
the  transaction,  an  intention  to  include  these  two  kinds  of  policies 
must  be  found.  This  requires  examination  of  the  wording  of  the 
contracts. 

The  two  agency  contracts  (one  with  M.  B.  and  H.  J.  Johnson,  the 
other  with  W.  L.  Stowers)  were  identical,  except  for  description  of 
territory  and  lists  of  policies  as  set  forth  in  the  exhibits  attached  to 
each,  feach  of  these  contracts  began  with  the  recital  of  a  theretofore 
existing  agency  contract  wherein  the  United  Moderns  agreed  to  pay — 

"certain  commI.<;slons  out  of  the  first  annual  premium  which  have  heretofore 
been  paid  in  full,  and  certain  commissions  on  more  recent  work  which  are  not 
as  yet  fully  paid  but  which  are  maturing  from  month  to  month,  that  is  to  say, 
the  parties  of  the  second  part  were  to  receive  a  commission  of  60  per  cent,  on 
the  first  annual  premium  and  15  per  cent,  of  the  second  annual  premium,  pay- 
able one-fifteenth  of  the  total  of  75  per  cent,  out  of  each  monthly  premium  as 
collected,  on  business  written  by  themselves  or  organizers  In  their  said  terri- 
tory until  fully  paid,  upon  all  business  written  under  the  twenty  annual 
premium,  ordinary  life,  and  Installment  at  age  70  certificates,  and  50  per  cent, 
of  the  first  year's  premium  upon  all  natural  premium  and  age  56  convertible 
certificates.  A  list  of  the  business  written  by  said  organizers,  and  on  which 
any  portion  of  the  commissions  as  aforesaid  arc  unpaid,  and  the  extent  to  which 
the  same  shall  be  payable,  provided  the  certificates  remain  In  force  and  make 
their  payments,  is  shown  by  the  list  attached  hereto  marked  'Btzhiblt  A,'  and 
made  a  part  hereof. 

"As  a  further  consideration  for  said  services,  It  was  agreed  that  during  the 
term  of  30  years  on  all  such  certificates  written  as  aforesaid,  and  which  re- 
main in  force,  a  renewal  commission  beginning  with  the  second  annual  pre- 
mium should  be  paid  at  the  rate  of  $1.10  per  $1,000  of  insurance  in  force, 
said  commissions  payable  pro  rata  quarterly  out  of  the  premium  installments 
as  paid.  A  list  of  all  business  written  and  in  force  on  the  books  of  the  party 
of  the  first  part  at  this  time  on  which  said  renewal  commissions  are  payable. 
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or  hereafter  payable,  showing  the  date  from  which  the  same  are  hereafter  pay- 
able is  hereto  attached  marked  'Exhibit  B/  and  made  a  part  hereof." 

After  other  recitals  here  unimportant  these  contracts  continued  as 
follows : 

"Whereas,  the  said  party  of  the  first  part  is  desirous  of  securing  a  can- 
cellation of  the  contract  of  the  parties  of  the  second  part  especially  as  to 
their  exclusive  right  to  do  "business  in  the  said  territory  and  to  employ  other 
agents  in  said  territory,  permitting  said  second  parties  to  only  receive  a  com- 
mission upon  such  new  business  as  they  may  hereafter  write  for  the  order; 
and 

**Whereas,  all  of  said  parties  desire  and  have  agreed  that  th^r  said  con- 
tract together  with  any  and  all  amendments  and  modifications  which  may 
have  been  made  thereto  subsequent  to  the  date  thereof,  whether  expressed  in 
writing  or  otherwise,  shall  be  canceled,  annuUed  and  shall  be  of  no  further 
force  or  effect  from  and  after  this  date  and  that  the  agreement  next  herein- 
after recited  and  set  forth  shall  be  substituted  for  and  taken  in  lieu  thereof 
In  all  respects  the  same  as  if  said  original  contract  had  never  been  made  and 
as  though  the  agreement  herein  next  following  were  the  original  and  only 
agreement  between  the  parties  hereto,  that  is  to  say: 

"United  Moderns  will  pay  to  parties  of  the  second  part  the  commission  and 
renewals  as  they  mature  on  business  now  in  force  as  l^retofore  stipulated,  a 
commission  of  sixty  per  cent,  of  the  first  annual  premium  and  fifteen  per 
cent,  of  the  second  annual  premium,  payable  one-fifteenth  of  the  total  of 
seventy-five  per  cent,  out  of  each  monthly  premium  as  collected,  on  business 
written  by  themselves  or  organizers  in  their  said  territory,  until  fully  paid, 
upon  all  business  written  under  the  twenty  annual  premium,  ordinary  life 
and  installment  at  age  seventy  certificates,  and  fifty  per  cent,  of  the  first 
year's  premium  upon  all  natural  premium  and  age  fifty-five  convertible  cer- 
tificates, payable  pro  rata  as  collected,  as  per  the  list  heretofore  attached, 
marked  *Bxhibit  A,*  and  which  is  made  a  part  hereof. 

"United  Modems  will  also  pay  for  and  during  the  term  of  thirty  years  from 
and  after  February  24,  18©7,  as  a  further  consideration  hereof,  on  all  such 
certificates  written  as  aforesaid  and  which  remain  In  force,  a  renewal  com- 
mission, beginning  with  the  second  annual  premium  at  the  rate  of  one  do;iar 
and  ten  cents  per  one  thousand  dollars  of  insurance  remaining  in  force,  wheth- 
er transferred  to  any  other  form  or  not,  said  renewal  commissions  to  be  pay- 
able pro  rata  quarterly  out  of  premium  installments  as  paid,  all  as  per  list 
of  business  written  and  in  force  on  the  books  of  the  party  of  the  first  part  at 
this  time  on  which  said  renewal  commissions  are  payable  or  which  may  here- 
after become  payable,  showing  the  date  from  which  same  are  hereafter  pay- 
able, which  is  hereto  attached,  marked  ^Exhibit  B,'  and  made  a  part  hereof.** 

Exhibit  A,  of  the  Johnson  contract  was  a  list  of  about  515  cer- 
tificate holders,  comprehending  seven  kinds  of  certificates  as  follows : 
Ordinary  life,  stipulated  premium,  twenty  annual  premium  life,  age, 
convertible,  installment  age  seventy,  and  natural  premium.  Exhibit 
B  contained  a  list  of  about  2,000  certificate  holders  of  five  kinds  as 
follows:  Annuity,  twenty  annual  premium,  installment  age  seventy, 
stipulated  premium,  and  ordinary  life.  Exhibit  A  of  the  Stowers  con- 
tract contained  about  175  certificate  holders  of  five  kinds  as  follows: 
Ordinary  life,  stipulated  premium,  annual  premium  life,  age,  and  con- 
vertible. Exhibit  B  contained  about  1,000  certificate  holders  of  five 
kinds  as  follows:  Annuity,  annual  premium  life,  ordinary  hfe,  in- 
stallment age,  and  stipulated  premium. 

[2]  This  difference  between  the  contracts  and  the  exhibits  attached 
to  them  is  apparent,  but  if,  under  accepted  legal  rules,  there  i^  no 
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ambiguity  in  the  contracts,  there  is  no  right  in  the  court  to  do  more 
than  declare  what  the  plain  wording  of  the  contract  imports.  A  court 
can  seek  outside  of  a  written  contract  for  the  intention  of  the  par- 
ties only  when  that  intention  is  not  clearly  expressed  within  the  writ- 
ing itself. 

[3]  If  the  exhibits  are  parts  of  the  respective  contracts  of  equal 
force  and  effect  as  other  parts,  then  an  ambiguity  exists.  If  they  are 
subordinate,  and  merely  explanatory  of  details  dealt  with  in  general 
terms  in  the  contract  itself,  then  only  such  portions  of  the  exhibits  as 
perform  that  function  can  be  regarded  as  intended  by  the  parties  to 
be  operative.  Guerini  Stone  Co.  v.  Cariin,  240  U.  S.  264,  277,  36 
Sup.  Ct.  300,  60  L.  Ed.  636. 

[4]  What  office  did  these  contracting  parties  intend  these  exhibits 
to  fill?  Without  these  exhibits  the  contracts  were  complete  and  un- 
ambiguous, and  were,  beyond  question,  applicable  to  but  five  classes 
named  therein.  Suppose  there  had  been  no  exhibits  attached  to  the 
contracts,  but  the  appellant  had  undertaken  to  show  that  these  very 
lists  were  discussed  and  in  the  minds  of  the  |>arties  during  the  nego- 
tiations leading  up  to  the  contracts,  and  therefore  the  contract  should 
be  construed  as  containing  seven  classes  of  certificates.  Obviously, 
such  a  result  would  have  been  denied  as  making,  not  construing,  a  con- 
tract. Immediately  following  the  naming  of  the  five  classes  of  cer- 
tificates, in  each  of  two  places  in  the  contracts,  are  the  only  references 
in  the  contracts  to  Exhibit  A  as  follows,  respectively: 

"A  list  of  the  business  written  by  said  organizers,  and  on  which  any  por- 
tion of  the  commissions  as  aforesaid  are  unpaid,  and  the  extent  to  which  the 
same  shall  be  payable,  provided  the  certificates  remain  in  fprce  and  make 
their  payments,  is  shown  by  the  list  attached  hereto  marked  'Exhibit  A,*  and 
made  a  part  hereof.  *  *  *  As  per  the  list  heretofore  attached,  marked 
'Exhibit  A,*  and  which  is  made  a  part  hereof." 

The  references  to  the  renewal  commissions  are  equally  significant. 
If  the  exhibits  contained  other  policies,  they  had  no  place  there.  The 
very  careful  naming  in  the  contract  (which  was  prepared  by  appellant) 
of  five  classes  of  certificates  is  highly  significant  of  the  intention  of 
the  parties  to  exclude  all  other  classes.  The  only  function  of  these 
exhibits  was  to  set  out  in  detail  the  policies  within  the  general  de* 
scription  of  the  contract  to  prevent  any  future  dispute  as  to  any  par- 
ticular policy  belonging  in  such  classes  by  definitely  identifying  it. 

Situations  similar  to  those  in  this  case  have  been  heretofore  met 
in  this  court  and  elsewhere  and  disposed  of  in  line  with  the  above. 
Miller  v.  Hamilton,  216  Fed.  131,  133,  132  C.  C.  A.  375;  Daly  v. 
Busk  Tunnel  Ry.  Co.,  129  Fed.  513,  64  C.  C.  A.  87;  Cruthers  v. 
Donahue,  85  Conn.  629,  84  Atl.  322,  Ann.  Cas.  1913C,  221 ;  Mever 
V.  Beriandi,  53  Minn.  59,  61,  54  N.  W.  937;  Boteler  v.  Roy,  40  Mo. 
App.  234,  240;  Moreing  v.  Weber,  3  Cal.  App.  14,  20,  84  Pac.  220; 
Hayes  v.  Wagner,  113  111.  App.  299,  301  (affirmed  220  111.  256,  77  N. 
E.  211);  B.  &  O.  R.  R.  Co.  v.  Stewart,  79  Md.  487,  497,  29  Atl.  964; 
White  v.  McLaren,  151  Mass.  553,  24  N.  E.  911;  Reichert  v.  Brown, 
38  Misc.  Rep.  782,  78  N.  Y.  Supp.  834. 
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[5]  The  mere  statement  that  the  exhibit  is  "made  a  part"  of  the 
contract  is  not  controlling.  Daly  v.  Busk  Tunnel  Ry.  Co.,  supra; 
Cruthers  v.  Donahue,  supra;  Meyer  v..  Berlandi,  supra;  Boteler  v. 
Roy,  supra. 

The  judgment  is  affirmed. 


PARKE,  DAVIS  &  CO.  v.  UNITED  STATES.  ' 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  4,  1919.    Rehearing 
Denied  March  15,  1919.) 

No.  3083. 

1«  Adultesation  €=»4 — ^Insecticide  Act. 

In  determining  whether  an  insecticide  is  adulterated  or  misbranded 
within  Act  April  26, 1910  (Comp.  St  §§  8765-8777),  where  words  in  every- 
day use  are  put  upon  the  labels,  they  are  to  be  given  their  ordinary 
meaning  so  far  as  they  have  one,  unless  it  is  disclosed  that  their  use  was 
under  such  circumstances  that  they  conveyed  a  different  meaning. 

2b  Adultebation   ^=»4 — Insecticide  Act — Constbuction. 

The  use  of  the  name  **Insect  Powder*'  on  labels  does  not  constitute  a 
profession  of  standard  or  quality,  nor  that  the  package  does  not  contain 
ingredients  lacking  in  purity  or  Insectiddal  value,  so  as  to  constitute 
either  adulteration  or  misbranding  because  of  the  presence  of  such  in- 
gredients within  Insecticide  Act  April  28^  1910,  88  7,  8  (Comp.  St.  f§  8771, 
8772). 

Sheppard,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

Criminal  prosecution  by  the  United  States  against  Parke,  Davis 
&  Co.  Judgment  of  conviction,  and  defendant  brings  error.  Re- 
versed. 

Charles  M.  Woodruff,  of  Detroit,  Mich.,  and  Richard  B.  Montgom- 
ery, of  New  Orleans,  La.,  for  plaintiff  in  error. 

Jos.  W.  Montgomery,  U.  S.  Atty.,  and  J.  D.  Dresner,  Asst.  U.  S. 
Atty.,  both  of  New  Orleans,  La. 

Before  WALKER  and  BATTS,  Circuit  Judges,  and  SHEPPARD, 
District  Judge. 

WALKER,  Circuit  Judge.  This  was  a  prosecution  instituted  by 
an  information  containing  two  counts,  each  of  which  charged  that 
the  plaintiff  in  error,  Parke,  Davis  &  Co.,  a  corporation,  on  or  about 
March  4,  1912,  did  wrongfully  and  unlawfully  ship  and  cause  to  be 
shipped  and  transported  for  sale,  from  New  Orleans,  La.,  to  the  pur- 
chaser thereof,  to  wit,  the  Southern  Drug  Company,  Houston,  Tex., 
a  certain  insecticide,  to  wit,  a  quantity  of  so-called  insect  powder, 
which  when  so  shipped  bore  the  following  label  on  the  packages  con- 
taining the  same : 

"1  lb.  Net  Parke,  Davis  &  Co.  90,  92  &  94  Maiden  Lane,  New  York,  [P.  D. 
&  Co.  Brand  Insect  Powder  P.  D.  ft  Cb.]" 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Plgests  &  Indezee 
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The  first  count  charged  that  said  insect  powder,  when  so  shipped, 
labeled  as  aforesaid,  was  adulterated  in  the  following  manner  and 
particulars,  to  wit:  . 

"That  said  label  indicated  that  tho  said  insecticide  was  a  pure  and  genuioe 
insect  powder,  whereas,  in  truth  and  in  fact,  it  was  not  a  pure  and  genuine 
insect  powder,  but  the  strength  and  purity  of  said  so-called  insect  powder, 
when  shipped  as  aforesaid,  then  and  there  fell  below  the  professed  standard 
of  quality  under  which  it  was  sold,  in  that  it  was  sold  as  a  pure  and  genuine 
insect  powder,  whereas  said  insect  powder  contained  an  excessive  and  un- 
lawful amount  and  quantity  of  pyrethrum  stems  in  violation  of  law  and  the 
Insecticide  Act  1910." 

The  second  count  charged  that  said  insect  powder,  when  so  shipped, 
labeled  as  aforesaid,  was  misbranded  in  the  following  manner  and 
particulars,  to  wit : 

"That  said  label  then  and  there  Indicated  that  the  so-called  insect  powder 
was  a  pure  and  genuine  insect  powder,  whereas,  in  truth  and  fact,  it  was  not 
a  pure  and  genuine  insect  powder,  but  then  and  there  contained  an  excessive 
and  unlawful  amount  and  quantity  of  pyrethrum  stems  in  violation  of  law 
and  the  Insecticide  Act  1910,  and  said  label  therefore  bore  a  false  statement  as 
to  the  so-called  insect  powder,  and  as  to  the  ingredients  thereof,  and  was  such 
as  to  deceive  and  mislead  the  purchaser  into  believing  that  the  said  so-called 
insect  powder  was  pure  and  genuine,  when  in  truth  and  in  fact  it  was  not 
pure  and  genuine  and  of  the  standard  known  to  the  trade  as  insect  powder.*' 

The  question  of  the  sufficiency  of  the  information  was  raised  by  a 
motion  to  quash  and  also  by  demurrer.  The  motion  and  the  demur- 
rer were  overruled.  There  was  a  trial  resulting  in  the  conviction  of 
the  defendant. 

Each  count  of  the  information  undertakes  to  charge  an  offense 
under  the  Act  of  Congress  of  April  26,  1910,  known  as  the  Insec- 
ticide Act,  c.  191,  36  Stat.  331  (Comp.  St.  §§  8765-8777).  That  act 
includes  a  prohibition  of  the  shipment  in  interstate  commerce  of  adul- 
terated or  misbranded  insecticides,  and  makes  such  a  shipment  a  mis- 
demeanor. It  defines  the  terms  "insecticide,"  "adulterated,*'  and  "mis- 
branded," as  used  in  the  act.    The  following  are  provisions  of  the  act : 

"The  term  'insecticide*  as  used  in  this  act  shall  include  any  substance  or 
mixture  of  substances  intended  to  be  used  for  prevehtlng,  destroying,  repoUlng, 
or  mitigating  any  insects  which  may  Infest  vegetation,  man  or  other  animals, 
or  households,  or  be  present  in  any  environment  whatsoever. 

"For  the  purpose  of  this  act  an  article  shall  be  deemed  to  be  adulterated— 

**Pari8  Oreen, 

"In  the  case  of  paris  green:  First,  if  it  does  not  contain  at  least  fifty  per 
centum  of  arsenlous  oxide;  second.  If  it  contains  arsenic  in  water-soluble 
forms  equivalent  to  more  than  three  and  one-half  per  centum  of  arsenlous 
oxide;  third,  if  any  substance  has  been  mixed  and  packed  with  it  so  as  to 
reduce  or  lower  or  injuriously  affect  its  quality  or  strength. 

'*Lead  Arsenate. 

"In  the  case  of  lead  arsenate:  First,  if  it  contains  more  than  fifty  per 
centum  of  water;  second,  if  It  contains  total  arsenic  equivalent  to  less  than 
twelve  and  one-half  per  centum  of  arsenic  oxid  (As205) ;  third,  If  it  contains 
arsenic  in  water-soluble  forms  equivalent  to  more  than  seventy-five  one-hun- 
dredths  per  centum  of  arsenic  oxid  (As205) ;  fourth,  if  any  substances  have 
been  mixed  and  packed  with  it  so  as  to  reduce,  lower,  or  injuriously  affect 
its  quality  or  strength:  Provided,  however,  that  extra  water  may  be  added  to 
lead  arsenate  (as  described  in  this  paragraph)  if  the  resulting  mixture  is 


Digitized  by  LjOOQIC 


PARKE,  DAVIS  A  CO.  V,  UNITED  STATES  935 

labelled  lead  arsenate  and  water,  the  percentage  of  extra  water  being  plainly 
and  correctly  stated  on  the  label. 

**0t7ier  Inaectioidei  or  Fungicides. 

"In  the  case  of  insecticides  or  fungicides,  other  than  parts  green  and  lead 
arsenate:  First,  if  its  strength  or  purtty  fall  below  the  professed  standard  or 
quality  under  which  it  is  sold ;  second,  if  any  substance  has  been  substituted 
wholly  or  in  part  for  the  article;  third,  if  any  valuable  constituent  of  the 
article  has  been  wholly  or  in  part  abstracted ;  fourth,  if  it  is  Intended  for  use 
on  vegetation  and  shall  contain  any  substance  or  substances  which,  although 
preventing,  destroying,  repelling,  or  mitigating  insects,  shall  be  Injurious  to 
such  vegetation  when  used. 

"The  term  *mlsbranded'  as  used  herein  shall  apply  to  all  insecticides, 
parts  greens,  lead  arsenates,  or  fungicides,  or  articles  which  enter  into  the 
composition  of  insecticides  or  fungicides,  the  package  or  label  of  which  shall 
bear  any  statement,  design,  or  device  regarding  such  article  or  the  ingredi- 
ents or  substances  contained  therein  which  shall  be  false  or  misleading  in  any 
particular,  and  to  all  insecticides,  parts  greens,  lead  arsenates,  or  fungicides 
which  are  falsely  branded  as  to  the  state,  terrttory,  or  country  in  which  they 
are  manufactured  or  produced. 

"That  for  the  purpose  of  this  act  an  article  shall  be  deemed  to  be  mis- 
branded — 

"In  the  case  of  insecticides  (other  than  parts  greens  and  lead  arsenates) 
and  fungicides :  First,  if  it  contains  arsenic  in  any  of  its  combinations  or  in 
the  elemental  form  and  the  total  amount  of  arsenic  present  (expressed  as  per 
centum  of  metallic  arsenic)  is  not  stated  on  the  label ;  second,  if  It  contains  ar- 
senic in  any  of  its  combinations  or  in  the  elemental  form  and  the  amount  of 
arsenic  in  water-soluble  forms  (expressed  as  per  centum  of  metallic  arsenic) 
is  not  stated  on  the  label ;  third,  if  it  consists  partially  or  completely  of  an  in- 
ert substance  or  substances  which  do  not  prevent,  destroy,  repel,  or  mitigate 
insects  or  fungi  and  does  not  have  the  names  and  percentage  amounts  of  each 
and  every  one  of  such  inert  ingredients  plainly  and  correctly  stated  on  the 
label:  Provided,  however,  that  in  lieu  of  naming  and  stating  the  percentage 
amount  of  each  and  every  inert  ingredient  the  producer  may  at  his  discre- 
tion state  plainly  upon  the  label  the  correct  names  and  percentage  amounts 
of  each  and  every  ingredient  of  the  insecticide  or  fungicide  having  insecticid- 
al  or  fungicidal  properties,  and  make  no  mention  of  the  inert  Ingredients, 
except  in  so  ftir  as  to  state  the  total  percentage  of  inert  ingredients  present." 

The  act  provides  for  the  i^ecretary  of  the  Treasury,  the  Secretary  of 
Agriculture,  and  the  Secretary  of  Commerce  and  Labor  making  uni- 
form rules  and  regulations  for  carrying  out  the  provisions  of  the  act. 
The  term  "insect  powder"  is  not  found  in  the  act. 

[1]  The  subjects  of  the  alleged  shipments  were  packages  labeled 
as  alleged  in  the  information.  The  words  on  the  label,  except  those 
stating  weight  and  the  name  and  address  of  the  defendant,  were :  "P. 
D.  &  Co.  Brand  Insect  Powder  P.  D.  &  Co."  In  the  connection  in 
which  the  letters  "P.  D."  are  found  on  the  label,  they  are  to  be  taken 
as  used  as  the  initials  of  a  previously  stated  name.  The  bracketed 
words  of  the  label  import  insect  powder  of  the  named  brand.  The 
term  "insect  powder"  is  one  which  was  in  common  use  long  before  the 
enactment  of  the  statute.  Judicial  cognizance  is  taken  of  the  meaning 
of  words  or  terms  in  common  use.  The  following  is  the  definition  of 
the  term  given  in  the  Century  Dictionary:  "A  dry  powder  used  to 
kill  or  expel  insects;  an  insecticide  or  insectifugeu"  That  definition 
is  followed  by  this  statement : 

"The  principal  kinds,  used  against  museum  and  household  pests,  are  the 
Persian,  made  from  the  dry  flowers  of  pyrethrum  roseum;    the  DalmatUn 
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(also  called  Persian),  from  those  of  pyrethrum  clnerariae-folium ;  and  the 
Oalifornlan,  also  made  from  the  lastrnamed  plant,  all  of  which  are  known  as 
buhach." 

Where  words  in  everyday  use  are  put  upon  labels,  they  are  to  be 
given  their  ordinary  and  customary  meaning  so  far  as  they  have  one, 
unless  it  is  disclosed  that  their  use  was  under  such  circumstances  that 
they  conveyed  a  diflFerent  meaning.  Libby,  McNeill  &  Libby  v.  Unit- 
ed States,  210  Fed.  148,  127  C.  C.  A.  14;  United  States  v.  150  Cases 
of  Fruit  Puddine  (D.  C.)  211  Fed.  360.  The  information  does  not 
allege  any  facts  or  circumstances  from  which  it  could  be  inferred 
that  the  term  "insect  powder,"  as  used  in  the  label,  had  a  meaning 
other  than  the  one  it  has  in  everyday  use.  If  the  word  "insecticide" 
had  been  used,  it  would  have  conveyed  the  same  meaning,  except  that 
it  would  not  have  indicated  that  the  thing  referred  to  was  a  dry  pow- 
der. The  use  of  either  of  the  words  is  not  inconsistent  with  the  thing 
referred  to  being  a  mixture  containing  ingredients  lacking  in  purity 
or  insecticidal  value.  And  the  use  of  either  of  them  does  not  consti- 
tute a  profession  of  standard  or  quality  or  a  statement  of  the  ingre- 
dients or  substances  contained  in  the  thing  referred  to.  The  statute 
specifies  ingredients  of  pans  green  and  lead  arsenate  the  presence 
or  absence  of  which  is  given  such  effect  that  those  articles  are  to 
be  deemed  adulterated.  Those  provisions  are  not  applicable  to  in- 
secticides other  than  the  ones  named.  So  far  as  appears,  at  the  time 
of  the  alleged  shipments,  no  regulation  had  been  prescribed  which 
purported  to  deal  with  the  use  of  the  word  "insect  powder"  on  labels. 

[2]  The  first  count  of  the  information  undertook  to  charge  that 
the  subject  of  the  alleged  shipment  was  adulterated  within  the  mean- 
ing of  tfie  provision  of  the  statute  that  an  article  should  be  deemed  to 
be  adulterated  "if  its  strength  or  purity  fall  below  the  professed  stand- 
ard or  quality  under  which  it  is  sold."  It  does  not  attempt  to  charge 
that  the  thing  shipped  was  adulterated  within  the  meaning  of  any  oth- 
er clause  of  the  statute's  definition  of  that  term.  That  count  failed  to 
state  facts  constituting  the  offense  attempted  to  be  charged,  in  that 
it  failed  to  show  that  the  alleged  label  or  any  part  of  it  imported  a 
professed  standard  or  quality  under  which  the  subject  of  the  al- 
leged shipment  was  sold.  It  imported  no  more  than  that  the  thing 
referred  to  was  a  powder  intended  to  be  used  to  kill,  repel,  or  miti- 
gate insects. 

The  second  count  of  the  information  undertook  to  charge  that  the 
subject  of  the  alleged  shipment  was  "misbranded"  within  the  meaning 
of  that  part  of  the  statute's  definition  of  that  term  which  makes  it 
apply  to  all  insecticides,  etc.,  "the  package  or  label  of  which  shall 
bear  any  statement,  design  or  device  regarding  such  article  or  the 
ingredients  or  substances  contained  therein  which  shall  be  false  or 
misleading  in  any  particular."  There  was  no  attempt  to  charge  that 
the  thing  shipped  was  misbranded  within  the  meaning  of  any  other 
clause  of  the  statute's  definition  of  that  term.  The  charge  as  made  in 
that  count  involves  the  assumption  that  the  word  or  term  "insect 
powder"  amounts  to  a  statement  which  was  false  and  misleading, 
though  the  thing  referred  to  is  one  which  properly  is  identified  or 
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described  by  that  name  as  it  applied  ordinarily  and  customarily.    That 
assumption  is  unwarranted. 

The  conclusion  is  that  the  averments  of  neither  count  of  the  in- 
formation showed  the  commission  of  any  criminal  offense.  The  court 
erred  in  ruling  otherwise.    Its  judgment  is  reversed. 

SHEPPARD,  District  Judge  (dissenting).  The  evidence  at  the 
trial  established  the  trade  meaning  of  "professed  standard"  of  insec- 
ticide, namely,  a  powder  made  of  the  flower  heads  of  the  pyrethrum 
plant.  The  evidence  further  showed  that  the  introduction  of  more 
than  10  per  cent,  of  stems  of  the  plant  into  the  powder  reduced  its 
purity  and  efficacy  relatively  in  proportion  to  the  quantity  of  powdered 
stems  put  into  the  article.  The  insect  powder  of  defendant  put  on 
the  trade  was  shown  to  contain  50  per  cent,  of  powdered  stems.  Stems 
were  shown  to  have  only  a  slight  insecticidal  value,  and  by  the  terms 
of  the  statute  the  percentage  amount  of  the  inert  ingredient  should 
be  plainly  stated  on  the  label.  I  think  the  information  charges  an 
offense  under  the  statute. 

The  evidence  in  my  opinion  made  out  a  case  of  at  least  misbrand- 
ing, and  the  judgment  should  not  be  disturbed.  United  States  v. 
Antikamnia  Co.,  231  U.  S.  654,  34  Sup.  Ct.  222,  58  L.  Ed.  419,  Ann. 
Cas.  191SA,  49. 


EGGEN  v.  CANADIAN  NORTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  arcult.    November  18,  1918.) 

No.  6030. 

1.  Limitation  op  Actions  ^=»2(3) — Statute — Construction. 

Railway  Act  of  Canada,  c.  37,  §  306^  requiring  personal  injury  suits 
to  be  brought  within  one  year,  is  purely  a  statute  of  limitations,  and  so 
has  no  extraterritorial  effect,  and  does  not  govern  an  action  brought  out- 
side of  Canada  for  injuries  received  therein,  but  such  action  is  governed 
by  the  law  of  the  forum. 

2.  OoNSTiTUTioNAi*  Law  ^=>207(3) — ^Equal  Pbivileoes — LiuiTATipN  Statute. 

Gen.  St  Minn.  1913,  $  7709,  providing  that,  when  a  cause  of  action  has 
arisen  outside  the  state,  and  action  thereon,  under  the  laws  of  the  place 
it  arose,  ia  barred  by  lapse  of  time,  no  such,  action  shall  be  maintained 
in  the  state,  unless  plaintiff  be  a  citizen  of  the  state  who  has  owned  the 
cause  of  action  since  accrual,  is  invalid  under  Const.  U.  S.  art.  4,  §  2,  as 
denying  citizens  of  other  states  privileges  and  immunities. 

Hook,  Circuit  Judge,  dissenting. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota ;  Wilbur  F.  Booth,  Judge. 

Action  by  Gus  E^gen  against  the  Canadian  Northern  Railway  Com- 
pany. There  was  judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed.  t 

Ernest  A.  Michel,  of  Marshall,  Minn.  (Tom  Davis,  of  Marshall, 
Minn.,  on  the  brief),  for  plaintiff  in  error. 

H.  Seger  Slifer,  of  Minneapolis,  Minn.  (Hector  Baxter,  of  Min- 
neapolis, Minn.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK,  CARLAND,  and  STONE,  Circuit  Judges. 

^BS»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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STONE,  Circuit  Judge.  Writ  of  error  from  directed  verdict  fa- 
voring defendant  in  a  personal  injury  suit 

[1]  The  errors  assigned  present  questions  of  law.  Plaintiff,  a  cit- 
izen of  South  Dakota,  was  injured  on  a  Canadian  railway.  Slightly 
more  than  a  year  later  he  brought  this  action  in  Minnesota.  The 
first  inquiry  is  as  to  whether  the  Canadian  or  the  Minnesota  statute 
of  limitation  governs.  The  Canadian  statute  (section  306,  /C.  37,  of 
the  Railway  Act  of  Canada)  which  is  here  involved  requires  that 
suits  such  as  this  shall  be,  brought .  within  one  year.  This  require- 
ment is  no  part  of  the  right  to  bring  an  action,  but  is  purely  a  statute 
of  limitation.  Peszeniczny  v.  Canadian  Northern  Ry.  Co.,  35  West- 
em  Law  Reporter,  546,  11  Western  Weekly  Reports,  546.  Such 
character  of  statutes  have  no  extraterritorial  force.  Therefore  the 
Minnesota  law,  being  that  of  the  forum,  governs. 

[2]  Two  sections  of  the  Minnesota  statutes  CGen.  St.  Minn.  1913,  i 

§•§  7701,  7709)  give  rise  to  the  final  inquiry.     Section  7701  is  an  or-  , 

dinary  statute  of  limitation  of  six  years  for  personal  injuries.     Sec-  | 

tion  7709  is : 

"When  a  cause  of  action  has  arisen  outside  of  this  state,  and,  by  the  laws 
of  the  place  where  it  arose,  an  action  thereon  is  there  barred  by  lapse  of 
time,  no  such  action  shall  be  maintained  in  this  state  unless  the  plaintiff  be  a 
citizen  of  the  state  who  has  owned  the  cause  of  action  ever  since  it  accrned." 

The  facts  bring  this  case  within  section  7709,  so  that  if  that  sec- 
tion is  valid  this  action  cannot  be  brought.  Plaintiff  challenges  that 
section  as  being  violative  of  section  2,  art.  4,  of  the  national  Consti- 
tution, and  of  the  Fourteenth  Amendment  thereto.  It  is  necessary 
to  discuss  only  the  former.    That  provision  is — 

"The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states.*' 

It  has  been  wisely  seen  that  this  provision  of  the  Constitution  is 
of  comprehensive  scope  (Ward  v.  Maryland,  12  Wall.  418,  430,  20 
L.  Ed.  449;  Conner  v.  Elliot,  18  How.  591,  593,  15  L.  Ed.  497),  and  of 
deep  influence  in  molding  the  Union  into  a  compact  nation  (Blake  v. 
McClujig,  172  U.  S.  239,  251,  19  Sup.  Ct.  165,  43  L.  Ed.  432;  Paul 
V.  Virginia,  8  Wall.  168,  180,  19  L.  Ed.  357;  Lemmon  v.  People,  20 
N.  Y.  607).  Therefore  the  courts  have  prudently  refrained  from  at- 
tempting any  hard  and  fast  definition  of  its  terms  (Ward  v.  Maryland, 
12  Wall.  418,  430,  20  L.  Ed.  449;  Conner  v.  Elliot,  18  How.  591,  593, 
15  L.  Ed.  497;  McCreadv  v.  Virginia,  94  U.  S.  391,  395,  24  L.  Ed. 
248;  Blake  v.  McClung,  172  U.  S.  239,  248,  19  Sup.  Ct.  165,  43  L. 
Ed.  432)';  but  there  is  no  divergence  of  opinion  from  the  view  ex- 
pressed in  Cole  V.  Cunningham,  133  U.  S.  107,  113,  10  Sup.  Ct.  269, 
271  (33  L.  Ed.  538)  by  Mr.  Chief  Justice  Fuller,  who  said: 

'The  intention  of  section  2,  art.  4,  was  to  confer  on  the  citizens  of  the 
several  states  a  general  citizenship,  and  to  communicate  all  the  privileges  and 
immnnities  which  the  citizens  of  the  same  state  woul^  be  entitled  to  under 
the  like  dreumstances ;  and  this  includes  the  right  to  institute  actions" 
(Italics  ours.) 
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Which  view  was  emphasized  by  Mr.  Justice  Moody  in  Chambers 
V.  B.  &  O.  R.  R,  Co.,  207  U.  S.  142,  148,  149,  28  Sup.  Ct.  34,  35  (52 
L.  Ed.  143)  who  said: 

"The  right  to  sue  and  defend  In  the  courts  Is  the  alternative  of  force.  In 
an  organized  society  it  is  the  right  conservative  of  all  other  rights,  and  lies 
at  the  foundation  of  orderly  government.  It  is  one  of  the  highest  and  most 
essential  privileges  o|  citizenship,  and  must  he  allowed  by  each  state  to  the 
citizens  of  all  other  states  to  the  precise  extent  that  it  is  allowed  to  Its  own 
citizens.  Equality  of  treatment  in  this  respect  is  not  left  to  depend  upon  comity 
between  the  States,  but  is  granted  and  protected  by  the  federal  Constitution. 
*  *  *  Any  law  by  which  privileges  to  begin  actions  in  the  courts  are  given 
to  its  own  citizens  and  withheld  from  the  citizens  of  other  states  is  void,  be- 
cause in  conflict  with  the  supreme  law  of  the  land."  Ward  v.  Maryland,  12 
Wlall.  418,  430  (20  L.  Ed.  449) ;  McCTready  v.  Virginia,  94  U.  S.  391,  395,  24  L. 
Dd.  248;  Blake  v.  McClung,  172  U.  S.  239,  249,  19  Sup.  Ot.  165,  43  L.  Ed. 
432;  Harris  v.  Balk,  198  U.  S.  215,  223.  25  Sup.  Ct  625,  49  L.  Bd.  1023,  3 
Ann.  Cas.  1084 ;  Corfleld  v.  Coryell,  4  Wash,  a  C.  371,  380.  Fed.  Cas.  No.  3,230. 

We  regard  section  7709  as  opposed  to  this  constitutional  require- 
ment, as  it  has  been  expounded  in  the  above  decisions,  and  therefore 
void. 

Defendant  seeks  to  draw  a  distinction  between  the  right  to  bring 
a  suit  and  the  continuing  right  to  bring  it.  A  discrimination  in  the 
right  to  bring  a  suit  five  years  after  it  accrues  is  as  much  a  substan- 
tial discrimination  as  one  in  bringing  the  suit  originally.  Any  dif- 
ference is  of  degree,  not  of  kind.  The  case  of  Chemung  Canal  Bank 
V.  Lowery,  93  U.  S.  72,  23  L.  Ed.  806,  is  based  upon  no  such  dis- 
tinction and  employs  no  such  reasoning.  That  case  was  decided  upon 
the  ground  that  there  was  an  equitable  and  just  ground  for  the  dis- 
crimination in  a  limitation  statute.  For  over  40  years  this  decision 
has  been  passed  in  silence  by  the  Supreme  Court  without  once  being 
cited,  that  we  can  discover,  upon  this  constitutional  point.  The  later 
decisions  above  cited  seem  opposed  to  the  spirit  of  that  decision.  They 
recognize  and  emphasize  the  great  importance  of  this  provision  of  the 
fundamental  law,  and  the  necessity  of  carefully  preserving  it  from 
the  slightest  infringement.  This  statute,  like  many  other  state  laws 
resulting  in  discrimination  between  citizens  of  different  states,  may 
have  much  to  commend  it,  but  such  considerations  have  no  place  in  con- 
stitutional tests,  nor  could  they  weigh  against  the  paramount  object  of 
this  constitutional  provision,  which  aims  at  unified  nationality  as 
opposed  to  confederation. 

The  judgment  is  reversed. 

HOOK,  Circuit  Judge  (dissenting).  It  is  well  settled  that  holding 
a  legislative  act  contrary  to  the  Constitution  should  be  avoided,  if 
fairlv  possible.  Even  grave  doubts  should  be  resolved  in  favor  of 
validity.  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394,  401,  36 
Sup.  Ct.  658,  60  h*  Ed.  1061.  There  is  no  clearly  defined  line  between 
th«  power  of  the  states  and  the  limitations  of  the  national  Constitu- 
tion, on  one  side  or  the  other  of  which  all  cases  readily  fall ;  and  in 
many  instances  legislation  near  the  border  has  been  upheld  upon  con- 
sideration of  reasonableness  in  view  of  the  conditions  upon  whic^  it 
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Operates.  That  course,  while  preserving  the  true  essence  of  the  Con- 
stitution, has  imparted  an  elasticity  essential  to  its  permanence. 

I  do  not  think  the  Minnesota  statute  should  be  held  repugnant  to 
the  Constitution.  It  proceeds  upon  the  principle  that  in  a  general 
sense  a  liability,  debt,  or  obligation  is  due  at  the  domicile  of  fiie  ob- 
ligee and  that  he  who  owes  it  should  go  there  to  discharge  it.  Upon 
default  it  is  not  primarily  the  duty  of  the  obligee  to  hunt  his  debtor 
beyond  the  boundaries  of  his  state;  he  may  await  his  coming  with- 
in the  jurisdiction  of  its  courts.  These  are  considerations  in  which 
an  obligee  domiciled  in  another  state  does  not  participate,  and  pro- 
visions of  many  state  statutes  of  limitation  proceed  upon  a  recogni- 
tion of  them.  It  is  not  enough  to  say  there  is  discrimination.  Some 
difference  in  legislative  treatment  is  warranted  by  a  difference  in 
conditions.  The  privileges  and  immunities  contemplated  by  the  Con- 
stitution are  those  which  are  of  a  fundamental  character.  In  the 
field  of  legal  remedies  alone  state  legislation  contains  many  discrim- 
inations in  favor  of  both  resident  debtors  and  resident  creditors  which 
no  one  would  now  seriously  contend  are  invalid.  For  examples, 
permitting  attachment  against  a  nonresident  debtor  without  bond 
while  requiring  a  bond  in  attachment  against  a  resident;  nonres- 
idence,  of  itself  without  more,  as  a  ground  for  attachment  of  the 
owner's  property;  the  running  of  a  statute  of  limitations  in  favor 
of  a  resident  debtor,  but  not  in  favor  of  a  nonresident  one;  requir- 
ing a  bond  of  a  nonresident  creditor  in  bringing  suit,  but  dispens- 
ing with  it  if  he  is  a  resident.  Blake  v.  McClung,  172  U.  S.  240, 
256,  19  Sup.  Ct.  165,  43  L.  Ed.  432;  Central  Loan  &  Trust  Co.  v. 
Campbell,  173  U.  S.  84,  19  Sup.  Ct.  346,  43  L.  Ed.  623  (Equal  Pro- 
tection Clause).  In  such  cases  residence  or  nonresidence  may  and 
generally  does  imply  citizenship  or  the  lack  of  it. 

The  right  of  access  to  courts  of  justice  is  of  the  greatest  impor- 
tance, but  in  preserving  the  equal  privileges  of  the  citizens  in  the  sev- 
eral states  in  respect  of  it  the  Constitution  does  not  pick  up  all  local 
procedural  details.  The  statute  of  Minnesota  does  not  deny  nonres- 
idents the  right  to  sue  in  its  courts  on  causes  of  action  arising  else- 
where. It  keeps  its  courts  open  to  all  as  long  as  is  allowed  in  the 
foreign  jurisdiction  where  the  cause  of  action  arose,  and  then  gives 
further  time  to  those  of  Minnesota,  and  only  those  who  have  "owned 
the  cause  of  action  ever  since  it  accrued." 

None  of  the  cases  cited  to  overthrow  the  statute  involved  the  ques- 
tion before  us,  and  reliance  is  therefore  placed  on  general  language 
in  the  opinions.  It  has  been  held  dangerous  broadly  to  apply  abstract 
definitions  of  the  word  "privileges,"  in  the  constitutional  provision, 
to  particular  cases  of  legislation.  Conner  v.  Elliot,  18  How.  591, 
593,  15  L.  Ed.  497.  Perhaps  the  strongest  of  the  quotations  relied 
on  is  that  from  Chambers  v.  Railroad,  207  U.  S.  142,  28  Sup.  Ct.  34, 
52  L.  Ed.  143,  but  that  case  was  not  at  all  like  the  one  here.  It  in- 
volved the  constitutionality  of  an  Ohio  statute  under  which  a  right 
of  action,  created  by  the  laws  of  another  state  in  favor  of  the  widow 
or  personal  representative  of  one  whose  death  was  caused  by  negli- 
gence, could  be  maintained  in  Ohio  only  when  the  deceased  was  an 
Ohio  citizen,  and  the  validity  of  the  statute  was  sustained.    The  near- 


Digitized  by  LjOOQIC 


SOUTH  DAKOTA  O.  ST.  CO.  V.  CONTINENTAL  A  C.  T.  A   8.  BANK     941 

est  approach  to  the  case  at  bar  is  Chemung  Canal  Bank  v.  Lowery, 
93  U.  S.  72,  23  L.  Ed.  806.  Like  the  case  here,  it  involved  the  valid- 
ity df  a  state  statute  of  limitations  under  the  "privileges  and  immu- 
nities" clause  of  the  Constitution.  Concisely  expressed,  the  statute 
provided  that  if  the  plaintiff  resided  in  the  state  the  time  should  not 
run  while  defendant  was  out  of  the  state,  but  that  it  should  run  if 
both  plaintiff  and  defendant  resided  out  of  the  state.  In  the  consid- 
eration of  the  case  residence  was  taken  as  synonymous  with  citizen- 
ship. It  will  be  perceived  that  an  exemption  from  the  operation  of 
the  statute — from  the  running  of  the  limitation — was  accorded  a 
resident  creditor,  but  not  accorded  a  nonresident  creditor,  under 
precisely  the  same  condition,  to  wit,  the  nonresidence  of  the  debtor. 
The  discrimination  was  held  reasonable  and  the  statute  was  sustained. 
The  precise  point  in  that  case  does  not  appear  to  have  again  arisen 
in  the  Supreme  Court,  but  in  Anglo-Am.  Prov.  Co.  v.  Davis,  191  U. 
S.  373,  375,  24  Sup.  Ct.  92,  48  L.  Ed.  225',  in  which  the  validity  of  a 
New  York  statute  was  sustained  under  the  "full  faith  and  credit" 
clause,  the  court  said:  "As  to  discrimination  against  nonresidents, 
see  Chemung  Canal  Bank  v.  Lowery,  93  U.  S.  72  [23  L.  Ed.  806]." 
In  Penfield  v.  Railroad,  134  U.  S.  351,  10  Sup.  Ct.  566,  33  L.  Ed. 
940,  a  New  York  statute  of  limitations  quite  like  the  one  here  was 
construed,  and  held  to  bar  a  plaintiff  who  did  not  actually  reside  in 
the  state.     No  point  was  made,  however,  upon  its  constitutionality. 


SOUTH  DAKOTA  C5BNT.  RT.  CX).  v.  OONTINBNTAIi  &  COMMERCIAL 
TRUST  &  SAVINGS  BANK  et  al.* 

"(Circuit  Court  of  Appeals,  Eighth  Circuit    February  1,  1919.) 

No.  5150. 

1.  Removal  op  Causes  ^s>13 — Ground  op  Removal — "Fbdbbal  Question." 

A  suit  in  a  state  court,  attacking  the  title  to  property  acquired  un- 
der a  decree  of  a  federal  court  on  the  ground  that  such  decree  was  void, 
involves  a  "federal  question,"  and  is  removable. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Federal  Question.] 

2.  Judgment  <S=:>5Q2 — Colulteral  Attack — Error  in  Judgment. 

A  decree  of  a  federal  court  in  a  railroad  foreclosure  suit,  directing 
sale  of  the  property  by  its  receiver  without  appraisement  or  right  of  re- 
demption, which  are  provided  for  in  real  estate  foreclosures  by  the  laws 
of  the  state,  if  erroneous,  is  not  void  for  want  of  Jurisdiction  and  sub- 
ject to  collateral  attack,  but  is  reviewable  only  by  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota ;  James  D.  Elliott,  Judge. 

Suit  in  equity  by  the  South  Dakota  Central  Railway  Company 
against  the  Continental  &  Commercial  Trust  &  Savings  Bank  and 
others.    Decree  for  defendants,  and  complainant  appeals.     Affirmed. 

^ssFor  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Kumbered  Digests  6  Indexes 
•Certiorari  denied  249  U.  S.  — ,  89  Sup.  Ct  493»  68  L.  Ed.  — . 
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Odin  R.  Davis,  of  Sioux  Falls,  S.  D.  (Tore  Teigen,  of  Sioux  Falls, 
S.  D.,  on  the  brief),  for  appellant. 

E.  C.  Lindley,  of  St.  Paul,  Minn.  (H.  E.  Judge  and  Frank  R.  Aikens, 
both  of  Sioux  Falls,  S.  D.,  on  the  brief),  for  appellees. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge.  This  is  an  appeal  from  a  final  decree 
sustaining  a  motion  of  the  defendants  to  dismiss  the  complaint  for 
want  of  equity. 

The  cause  was  originally  instituted  by  the  appellant  in  a  circuit 
court  of  the  state  of  South  Dakota,  and  on  petition  of  the  appellees 
removed  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota.  A  motion  to  remand  the  cause  to  the  state  court 
was  overruled,  and  thereupon  the  motion  to  dismiss  the  complaint 
for  failing  to  state  a  cause  of  action  was  sustained.  The  parties  will 
be  referred  to  as  they  appeared  in  the  court  below. 

The  object  of  the  complaint  was  to  redeem  the  railroad  property 
from  the  defendant  the  Watertown  &  Sioux  Falls  Railway  Com- 
pany, who  was  in  possession  thereof,  after  an  accounting  for  the 
rents  and  profits  derived  therefrom  by  the  defendant  railway  com- 
pany, and  quiet  title  in  the  plaintiff,  after  paying  what  amount  may 
be  found  to  be  due  upon  such  accounting.  The  material  allegations  in 
the  complaint  are  that,  in  a  foreclosure  proceeding  of  a  mortgage 
on  the  property  executed  by  the  plaintiff,  a  final  decree  of  foreclo- 
sure was  rendered  by  the  District  Court  of  the  United  States  for  the 
District  of  South  Dakota,  which  provided  that  if  the  mortgage  debt, 
which  was  found  to  be  due  from  the  defendant  in  that  cause,  the 
plaintiff  in  this  action,  is  not  paid  within  a  time  specified,  the  mort- 
gaged premises  be  sold  by  the  special  master  appointed  for  that  pur- 
pose * 'without  valuation  or  appraisement,  right  of  redemption,  stay, 
or  execution" ;  that  the  sale  was  made  accordingly,  the.  debt  ad-  - 
judged  to  be  due  not  having  been  paid.  The  sale  was  made  on  June 
12,  1916,  without  valuation  or  appraisement,  and  without  right  of  re- 
demption, stay,  or  extension  to  the  defendant  Charles  O.  Kalman. 
The  report  of  sale  by  the  special  master  was  filed  on  the  same  day 
and  was  confirmed  by  the  court  on  June  28,  1916;  that  thereupon 
the  said  Kalman  assigned  his  bid  to  the  defendant  Watertown  &  Sioux 
Falls  Railway  Company,  who  paid  the  purchase  price,  received  a  deed 
to  the  property  on  July  6,  1916,  took  possession  thereof,  and  has  been 
in  such  possession  ever  since,  collecting  the  rents  and  profits  there- 
from. This  action  was  instituted  in  the  state  court  on  August  20, 
1917. 

The  contention  of  the  plaintiff  is  that  under  the  statutes  of  South 
Dakota  the  property  of  the  railroad  could  not  be  sold  under  foreclo- 
sure without  valuation,  appraisement,  and  the  right  of  redemption 
within  one  year  after  such  sale,  and  therefore  the  decree  of  foreclo- 
sure is  absolutely  void  and  subject  to  collateral  attack  at  any  time. 

The  assignment  of  errors  raises  two  questions  of  law.  (1)  That 
the  court  erred  in  refusing  to  remand  the  case  to  the  state  court.    (2) 
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That  the  decree  of  foreclosure,  which  is  attacked  in  this  proceeding, 
is  absolutely  void,  for  depriving  the  mortgagor  of  the  right  of  ap- 
praisement of  the  property  before  sale,  and  redemption  after  sale,  and 
therefore  is  subject  to  collateral  attack. 

[1]  I.  As  this  is  an  action  attacking  a  title  to  property  acquired  un- 
der a  decree  of  a  national  court,  upon  the  ground  that  the  decree  was 
coram  non  judice,  there  is  a  federal  question  involved,  the  action 
being  dependent  upon  the  original  proceeding,  under  which  title  is 
claimed,  and  it  was  clearly  removable  upon  that  ground.  This  has 
been  decided  by  the  Supreme  Court  and  this  court,  as  well  as  all  oth- 
er national  courts,  so  many  times,  that  it  has  ceased  to  be  a  debatable 
question.  Among  the  many  decisions,  upholding  the  jurisdiction  of 
the  national  courts  on  this  ground,  decided  by  this  court,  are  the  fol- 
lowing: Campbell  v.  Golden  Cycle  Mining  Co.,  141  Fed.  610,  73 
C.  C.  A.  260;  Lang  v.  Choctaw,  Oklahoma  &  Gulf  R.  R.,  160  Fed.  355, 
87  C.  C.  A.  307;  Mound  City  v.  Castleman,  187  Fed.  921,  110  C.  C. 
A.  55;  Ferguson  v.  Omaha,  etc.,  R.  R.  Co.,  227  Fed.  513,  142  C.  C. 
A.  145 ;  Swift  v.  Black  Panther  Oil  &  Gas  Co.,  244  Fed.  20,  156  C 
C.  A.  448. 

While  in  most  of  the  cases  cited  the  proceedings  in  the  national 
courts  were  to  enjoin  the  party .  attacking  the  decree  from  proceeding 
in  the  state  court,  Campbell  v.  Golden  Cycle  Mining  Co.,  supra,  and 
Ferguson  v.  Omaha,  etc.,  R,  R.  Co.,  supra,  were  actions  instituted 
in  the  national  courts  originally,  and  the  jurisdiction  sustained  upon 
the  sole  ground  that  an  attack  upon  a  decree  of  a  national  court  raises 
a  federal  question. 

The  same  rule  has  been  recognized  by  the  national  courts  generally. 
Julian  V.  Central  Trust  Co.,  193  U.  S.  93,  24  Sup.  Ct.  399,  48  L.  Ed. 
629;  Wabash  Railroad  v.  Adelbert  College,  208  U.  S.  38,  28  Sup.  Ct. 
182,  52  L.  Ed.  379;  First  National  Bank  v.  Society  for  Savings,  80 
Fed.  581,  25  C.  C.  A.  466  (4th  Ct.);  Woods  v.  Root,  123  Fed.  402, 
59  C.  C.  A.  206  (7th  Ct.);  Cornue  v.  IngersoU,  176  Fed.  194,  99  C. 
C.  A.  548  (1st  Ct);  McClelland  v.  Rose,  247  Fed.  721,  159  C.  C.  A. 
579  (5th  Ct.),  Ann.  Cas.  1918C,  341. 

Counsel  cite  numerous  authorities,  in  which  it  has  been  held  that 
actions  involving  title  to  property  sold  under  executions  issued  out 
of  a  national  court,  or  actions  on  judgments  rendered  by  a  national 
court,  involve  no  federal  question,  and  therefore  not  removable,  have 
no  application  to  the  issue  involved  in  this  cause.  Carson  v.  Dunham, 
121  U.  S.  421,  7  Sup.  Ct.  1030,  30  L.  Ed.  992,  is  relied  on  as  conclu- 
sive against  the  right  of  removal.  A  careful  examination  of  what  is 
there  decided,  does  not  sustain  this  contention.  The  right,  which  was 
claimed  to  arise  under  a  decree  of  a  national  court,  was  first  set  up  as 
a  defense  in  the  answer,  and  did  not  appear  in  the  complaint ;  no  at- 
tack was  made  on  the  decree,  or  its  validity  questioned.  As  stated 
by  the  court : 

"It  is  an  attempt  to  enforoe  an  ordinary  property  rigbt,  acquired  ander  tbe 
authority  of  Judgments  and  decrees  in  the  courts  of  the  United  States, 
without  presenting  any  question  'distinctly  involving  the  laws  of  the  United 
States.' " 
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It  IS  clearly  distinguishable  from  the  facts  in  the  instant  case.  The 
motion  to  remand  was  properly  overruled. 

[2]  II.  Counsel  for  appellant  in  his  argument  frankly  stated  that, 
unless  the  original  decree  of  foreclosure  is  absolutely  void  for  being 
in  excess  of  the  court's  jurisdiction,  the  decree  dismissing  the  bill  is 
right.  In  view  of  this  admission,  we  do  not  deem  it  necessary  to  de- 
termine whether  the  statute  of  the  state  of  South  Dakota,  pro- 
viding for  an  appraisement  and  redemption  from  sales  of  realty 
under  a  decree  of  foreclosure,  applies  to  foreclosure  sales  of  railroads, 
when  the  mortgage,  as  this  did,  includes,  not  only  the  realty  of  the 
railroad  company,  but  also  "all  ballast,  ties,  spikes,  bolts,  joints,  rails, 
*  *  *  telegraph  and  telephone  lines  and  apparatus,  locomotives, 
cars,  roundhouses,  machine  shops,  *  *  *  maintenance  and  con- 
struction equipment  and  rolling  stoCk,  all  tools,  machinery,  materials, 
supplies,  books,  papers,  records,  accounts,  franchises,  licenses,  agree- 
ments, *  *  *  and  all  property  and  property  rights  of  whatso- 
ever character  or  nature  and  wherever  situated,  real,  personal  or 
mixed,  now  or  at  any  time  hereafter  acquired,"  etc.  Nor  is  it  neces- 
sary to  determine  whether  such  a  statute,  if  it  applies  to  such  a  mort- 
gage of  a  railroad,  must  be  followed  by  the  courts  of  the  United 
States.  Assuming,  without  deciding,  that  appellant's  contention,  that 
both  of  these  questions  must  be  answered  affirmatively,  is  correct,  it 
does  not  follow  that  the  decree  was  absolutely  void,  and  therefore, 
subject  to  collateral  attack. 

In  our  opinion,  it  would  only  be  error,  which  can  only  be  corrected 
by  appeal.  The  court,  in  the  foreclosure  proceeding,  had  jurisdiction 
of  the  subject-matter,  of  the  persons  of  the  defendants,  who  had  been 
duly  served  with  process  and  appeared  therein,  and  was  in  posses- 
sion of  the  property  at  the  time  the  decree  was  rendered,  and  the  sale 
made,  by  its  receiver.  A  case  exactly  in  point  is  Suitterlin  v.  Con- 
necticut Mutual  Life  Ins.  Co.,  90  111.  483.  Again,  as  early  as  1823  it 
was  held  in  McCormick  v.  Sullivant,  23  U.  S.  192,  199,  6  L.  Ed.  300, 
that  a  decree  of  a  national  court,  based  on  pleadings  which  failed  to 
show  a  diversity  of  citizenship  or  any  other  jurisdictional  ground, 
is  not  coram  non  judice,  and  therefore  not  subject  to  collateral  at- 
tack. Later  cases  in  which  the  same  principle  is  recognized  are  Dowell 
V.  Applegate,  152  U.  S.  327,  337,  340,  14  Sup.  Ct.  611,  38  L.  Ed.  463; 
Evers  v.  Watson,  156  U.  S.  527,  15  Sup,  Ct.  430,  39  L.  Ed.  520; 
Riverdale  Mills  v.  Manufacturing  Co.,  198  U.  S.  188,  197,  25  Sup. 
Ct.  629,  49  L.  Ed.  1008;  Marin  v.  Augedahl,  247  U.  S.  142,  38  Sup. 
Ct.  452,  62  L.  Ed.  1038. 

We  are  not  advised  upon  what  ground  the  court,  when  it  rendered 
the  decree  of  foreclosure,  based  its  decision.  It  may  have  held  that 
the  statute  did  not  apply  to  foreclosures  of  railroad  mortgages,  or  that 
it  was  unconstitutional,  or  that  the  national  courts  are  not  bound  by 
the  state  statutes,  or  on  some  other  ground  not  apparent  to  us.  The 
most  that  can  be  claimed  is  that  it  erred  in  so  holding.  If  there  was 
error,  and  we  do  not  hold  that  there  was,  it  could  only  be  corrected 
by  appeal,  and  not  by  a  collateral  attack,  as  is  attempted  in  the  instant 
case. 

The  decree  is  affirmed. 
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SOUIiLIN  STEEL  CO.  ▼.  NORTH  AMERICAN  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  arcult.     February  4,  1W9.     Rehearing 

Denied  April  12, 1919.) 

No,  5060. 

1.  Eqitttt  ^=s>61 — ^Maxims — Claims. 

When  equities  are  equal,  the  legal  title  must  prevail. 

2.  Receivers  ^=9152 — Claims — ^Pbefeeknce — Excess  Freight  Paid. 

A  shipper,  who  through  fraudulent  acts  of  Its  own  employe  and  a 
station  agent  overpaid  the  railroad  company,  Is  entitled  In  receivership 
proceedings  to  a  preference  on  account  of  such  payment  over  other  credi- 
tors, on  the  theory  of  a  trust,  only  on  establishing  that  In  equity  and 
good  conscience  Its  claim  ought  to  be  x)ald  In  preference  to  other  credi- 
tors. 

ft,  OAKRIEBS   ^=»200 — OVEBCHABOE — FbAUD    OF   AOENTS — ^LlABIUTT. 

While  there  is  a  presumption  that  knowledge  of  an  agent  is  that  of 
the  principal,  such  presumption  does  not  apply  where  the  agent  is  en- 
gaged In  a  scheme  to  defraud  his  principal,  and  so  a  railroad  company 
will  not  be  charged  with  a  scheme  between  its  station  agents  and  an  em- 
ploy6  of  a  shipper,  whereby  freight  in  a  greater  amount  than  was 
earned  was  collected,  and  the  two  divided  the  surplus. 

4.  Trusts  ^=»95 — Constbuctive  Trusts — ^NonoE. 

Where  a  railroad  company's  agent  and  the  agent  <ff  a  shipper  united 
to  defraud  the  shipper  by  collecting  freight  in  excess  of  that  earned,  and 
they  divided  the  surplus  between  them,  the  shipper  could  not  recover  on 
the  theory  of  a  constructive  trust,  on  the  ground  that  the  railroad  com- 
pany, by  examination  of  its  books  and  checks  deposited  by  Its  own  agent, 
might  have  discovered  the  fraudulent  sdieme. 

5.  Receivers  €=s>152 — Claims — ^Pbefebenge. 

Where  a  shipper's  agent  conspired  with  the  agent  of  a  railroad  com- 
pany to  collect  freight  in  excess  of  the  amount  due,  and  the  two  wrong- 
doers divided  the  surplus,  held,  under  the  circumstances,  that  the  rail- 
road company  was  not  chargeable  with  notice  of  the  amounts  collected  on 
the  shipper's  checks,  so  as  to  entitle  the  shipper  in  receivership  pro- 
ceedings to  priority  over  other  creditors;  it  appearing  that  the  railroad 
was  in  no  wise  enriched  by  the  scheme. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  Kstrict  of  Missouri ;   Walter  H.  Sanborn,  Judge. 

Suit  by  the  North  American  Company  against  the  St.  Louis  &  San 
Francisco  Railway  Company,  in  which  a  receiver  was  appointed.  The 
Scullin  Steel  Company  filed  an  intervening  petition.  From  an  order 
overruling  exceptions  to  the  report  of  the  master,  denying  intervener''s 
claim  to  a  preference,  the  intervener  appeals.    Affirmed. 

In  an  action  by  the  North  American  Company  against  the  St.  Louis  &  San 
Francisco  Railway  Company,  receivers  for  the  property  of  the  Railway  com- 
pany were  appointed  by  the  District  Court  for  the  Eastern  District  of 
Missouri.  The  appellant,  the  Scullin  Steel  Company,  filed  an  intervening 
petition  for  two  claims,  but  the  cnly  question  presented  on  this  appeal  is 
whether  the  dalm  for  $4,500,  allowed  by  the  master  as  an  unsecured  claim. 
Is  entitled  to  preference  over  the  mortgage  and  other  creditors.  The  master, 
to  whom  the  case  had  been  referred,  held  that  it  was  not  entitled  to  such  prefer- 
ence, and  upon  exceptions  he  was  sustained  by  the  trial  Judge. 

The  facts  as  stated  by  the  learned  trial  Judge  in  overruling  appellant's  ex- 
ceptions to  the  special  master's  report  are  fully  sustained  by  the  evidence  and 

^s»For  other  cases  see  same  topic  &  KBT-NUMBBR  in  aU  Key-Nttmbered  Digests  ft  Indexes 
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the  findlDgs  of  the  special  master,  and  therefore  are  accepted  as  a  correct 
statement  of  facts  by  this  court.    The  facts  found  are : 

"The  railroad  company  carried  freight  for  the  ScuUin  Company  from 
May  1,  1909,  until  May  27,  1913,  when  the  receivers  were  appointed,  and  the 
receivers  carried  like  freight  for  the  ScuUin  Company  from  May  27,  1913, 
until  July  31,  1913.  This  freight  was  received  and  delivered  at  Cheltenham 
station.  During  all  this  time  Mr.  Betts  was  the  station  agent  of  the  railroad 
company,  and  after  May  27,  1913,  of  the  receivers,  and  Mr.  Dunn  was  the 
freight  traffic  man  or  freight  receiving  man  of  the  ScuUin  Cbmpany.  It 
was  the  duty  and  practice  of  Betts  to  prepare  waybills  and  freight  bills  of 
the  ScuUin  Company's  freight,  and  to  collect  the  freight  charges  for  trans- 
portation owing  by  that  company  for  freight  delivered  to  and  received  from 
it  at  Cheltenham  station.  It  was  the  duty  and  practice  of  Mr.  Dunn  to  re- 
ceive from  Betts  for  the  ScuUin  Company  the  bills  for  these  transportation 
charges  against  the  latter  company,  to  compare  them  for  it  with  the  amounts 
of  freight  received  and  shipped  by  it,  to  see  that  the  amounts,  weights,  rates, 
and  extensions  were  correct,  and  to  draw  voucher  checks  of  the  ScuUin  Com- 
pany for  the  amounts  payable  to  the  railroad  company,  which  were  subse- 
quently signed  by  higher  officers  of  the  ScuUin  Company  in  reliance  upon 
Dunn's  action,  then  delivered  to  the  railroad  company  and  paid.  Betts  and 
Dunn  by  raising  the  amounts  on  some  freight  bills,  by  issuing  some  bills  for 
transportation  never  conducted,  by  making  false  entries  in  account  books,  and 
by  issuing  vouchers  for  amounts  in  excess  of  the  amounts  owing,  succeeded 
between  May,  1909,  and  July  31,  1913,  in  causing  the  SculUn  Company  to  Is- 
sue and  pay  vouchers  of  $4,500  more  than  it  owed  to  the  railroad  company, 
and  in  withholding  and  wrongfully  withdrawing  this  surplus  from  the  railroad 
company  and  dividing  it  between  themselves.  Neither  the  railroad  company, 
nor  the  SculUn  Company,  nor  any  of  its  agents  or  officers,  other  than  Betts  and 
Dunn,  were  shown  to  have  had  any  notice  or  knowledge  of  these  wrongs  un- 
til the  receivers  discovered  them  in  July,  1913,  about  two  months  after  their 
appointment  From  May  1,  1900,  untU  the  appointment  of  the  receivers  the 
railroad  company  had  in  its  treasury  at  all  times  cash  on  hand  equal  to  or  in 
excess  of  $24,000.  Upon  their  appointment  the  receivers  obtained  from  the 
railroad  company  about  $600,000  in  cash,  and  at  aU  times  thereafter  prior  to 
the  filing  of  the  intervener's  petition,  they  have  had  on  hand  an  amount 
largely  in  excess  of  the  $4,500  claimed  by  the  intervener." 

One  other  fact  not  mentioned  In  the  statement  by  the  learned  trial  judge, 
but  which  is  found  by  the  special  master  and  sustained  by  the  evidence,  is 
"that  the  vouchers  of  intervener  issued  for  freight  were  made  payable  to  the 
railroad  company,  and  Betts  deposited  these  vouchers  in  the  bank  to  the 
credit  of  the  railroad  company,  but  as  station  agent,  he  being  charged  with 
the  total  amount  of  freight  due  from  all  shippers  at  this  station,  received 
credit  from  the  railroad  company  on  his  general  account  for  the  amounts  so 
deposited,  and  was  thus  enabled  to  withhold  in  cash  and  divide  with  Dunn, 
from  other  freight  collections  made  by  him  for  the  raUroad  company  at  such 
station,  an  amount  equal  to  the  excess  charged  and  collected  on  claimant's 
voucher." 

John  M.  Goodwin,  of  St.  Louis,  Mo.  (Jourdan,  Rassieur  &  Pierce, 
of  St.  Louis,  Mo.,  on  the  brief),  for  appellant. . 

Edward  T.  Miller,  of  St.  Louis,  Mo.  (William  F.  Evans,  of  St 
Louis,  Mo.,  on  the  brief),  for  appellees. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  On 
behalf  of  the  appellant  it  is  claimed  that  as  it  paid  to  the  agent  of  the 
railroad  company  $4,500  more  than  its  just  and  proper  freight  charges, 
the  railroad  company  became  a  trustee  of  the  fund,  on  the  ground  that, 
where  one  has  obtained  money  of  another  which  does  not  equitably 
belong  to  him,  through  fraud  of  a  third  person,  a  constructive  trust 
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arises  in  favor  of  him  who  is  equitably  entitled  thereto ;  that  this  $4,- 
500  actually  went  into  the  treasury  of  the  railroad  company,  and  at  no 
time  was  its  cash  reduced  below  that  sum  before  its  property  was 
placed  in  the  hands  of  the  receivers ;  and  that  a  larger  sum  was  turned 
over  by  the  railroad  company  to  the  receivers.  Therefore,  it  is  con- 
tended, appellant  is  equitably  entitled  to  have  that  money  paid  back 
to  him  by  the  receiver  in  preference  to  the  claims  of  the  mortgagees 
and  other  lien  creditors. 

[1,  2]  As  stated  by  the  learned  trial  judge  in  his  opinion: 

"TMs  suit  is  a  suit  in  equity,  and  the  intervener  is  entitled  to  preference 
in  payment  only  if  it  has  established  the  fact  that  in  equity  and  good  con- 
science its  claim  ought  to  he  paid  In  preference'  to  those  of  the  other  credi- 
tors." 

And  in  Williams  v.  Jackson,  107  U.  S.  478,  484,  2  Sup.  Ct.  814, 
819  (27  L.  Ed.  529),  it  was  held  that  "when  the  equities  are  equal  the 
legal  title  must  prevail." 

The  facts  show  that,  although  the  money  of  which  appellant  was 
defrauded  by  reason  of  the  fraudulent  acts  of  Betts,  the  agent  of 
the  railroad  company,  and  Dunn,  its  freight  traffic  man,  the  railroad 
company's  funds  were  in  no  wise  swelled,  nor  was  it  enriched  one 
penny,  as  the  amount  paid  over  by  its  agent  was  only  what  was  actu- 
ally due  from  him  for  freight  bills  collected  as  agent  of  the  railroad. 
The  overpayments  made  by  the  checks  of  Dunn  were  deducted  with 
the  moneys  collected  by  Betts  from  other  shippers  and  then  divided 
between  them;  therefore  the  railroad  company  received  no  benefit 
from  any  of  the  money  of  which  appellant  was  defrauded.  In  Wil- 
son V.  Wall,  73  U.  S.  (6  Wall)  83,  91  (18  L.  Ed.  727),  it  was  held: 

"A.  chancellor  will  not  be  astute  to  charge  a  constructive  trust  upon  one 
who  has  acted  honestly  and  paid  a  full  and  fair  consideration  without  notice 
or  knowledge."  ' 

And  as  held  by  this  court  in  Empire  State  Surety  Co.  v.  Carroll 
County,  194  Fed.  593,  604,  114  C.  C.  A.  435,  446: 

"It  is  indispensable  to  the  maintenance  by  a  cestui  que  trust  of  a  claim  to 
preferential  payment  by  a  receiver  out  of  the  proceeds  of  the  estate  of  an  in- 
solvent that  clear  proof  be  made  that  the  trust  property  or  its  proceeds  went 
into  a  specific  fund  or  into  a  specific  Identified  piece  of  property  which  came 
to  the  hands  of  the  receiver,  and  then  the  claim  can  be  sustained  to  that  fund 
or  property  only  and  only  to  the  extent  that  the  trust  property  or  its  pro- 
ceeds went  into  it  It  is  not  sufficient  to  prove  that  the  trust  property  or  its 
proceeds  went  into  the  general  assets  of  the  insolvent  estate  and  Increased 
the  amount  and  the  value  thereof  which  came  to  the  hands  of  the  receiver" — 
followed  in  State  Bank  v.  Alva  Security  Bank,  232  Fed.  847,  147  G.  G.  A.  41. 

[3]  It  is  not  claimed  that  any  of  the  officers  of  the  railway  company 
had  notice  of  the  frauds,  but  it  is  earnestly  insisted  that  the  railway 
company  is  chargeable  with  notice  of  the  fraud,  as  the  knowledge  of 
its  agent  Betts  was  its  knowledge,  and  also  that,  as  the  checks  of  the 
appellant  showed  that  they  were  for  freight  charges,  the  railway  com- 
fony,  by  comparing  them  with  the  freight  bills  due  from  the  steel 
company,  would  have  known  that  the  checks  were  for  excessive  sums. 

As  to  the  knowledge  of  the  agent  being  the  knowledge  of  the  com- 
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pany,  that  is  a  presumption  which  the  law  will  conclusively  indulge 
in,  for  the  reason  that  it  will  presume  that  the  agent  informs  his  prin- 
cipal of  that  which  his  duty  and  the  interest  of  his  principal  require 
him.  to  communicate.  But  this  presumption  does  not  arise,  cannot 
arise,  when  the  agent  is  engaged  in  a  scheme  to  defraud  his  princi- 
pal, or  desires  to  subserve  simply  his  own  personal  ends.  "In  such 
cases,"  Mr.  Justice  Harlan,  delivering  the  opinion  of  the  Court  in 
American  Surety  Co.  v.  Pauly,  17©  U.  S.  133,  156,  18  Sup.  Ct.  552, 
561  (42  L.  Ed.  977),  said,  "the  principal  is  not  bound  by  the  acts  or 
declarations  of  the  agent  uiiless  it  be  proved  that  he  had  at  the  time 
actual  notice  of  them,  or  having  received  notice  of  them,  failed  to  dis- 
avow what  was  assumed  *to  be  said  and  done  in  his  behalf."  Judge 
Lacombe,  who  delivered  the  opinion  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  in  that  case  (72  Fed.  470, 
483,  18  C.  C.  A.  644,  656),  said  on  that  subject: 

"When  two  officers  of  a  corporation  have  entered  into  a  scheme  to  purloin 
the  money  of  the  corporatfon  for  the  benefit  of  one  of  them,  In  pursuance  of 
which  scheme  it  becomes  necessary  to  make  false  representations  to  a  third 
person,  ostensibly  for  the  bank,  but  in  reality  to  consummate  said  scheme, 
and  for  the  benefit  of  the  conspirators,  and  not  in  the  line  of  ordinary  rou- 
tine business  of  such  officers,  and  without  express  authority — ^the  corporation 
being  ignorant  of  the  fraud — ^the  officers  are  not,  in  thus  consummating  such 
theft,  the  agents  of  the  corporation." 

To  the  same  effect  is  Interstate  Nat.  Bank  v.  Yates  Center  Nat. 
Bank,  245  Fed.  294,  157  C.  C.  A.  486.  Therefore  the  knowledge  of 
its  agent  is  no  more  chargeable  to  the  railway  than  the  knowle<^e  of 
appellant's  agent,  Dunn,  is  chargeable  to  it. 

[4]  Nor  is  the  railroad  company  chargeable  with  notice  by  reason 
of  the  fact  that  by  examining  its  books  it  could  have  ascertained  that 
the  appellant's  checks  were  in  excess  of  the  amounts  due.  The  law 
does  not  place  such  a  burden  on  it.  If  every  time  a  check,  purporting 
to  be  in  payment  of  v  some  bill  of  a  large  number  of  bills,  is  received, 
the  party  to  whom  it  is  given  is  required  to  compare  the  amount  with 
the  bills  which  accrue  daily,  it  would  take  a  great  deal  of  valuable 
time  to  do  so,  and  then  would  probably  be  of  no  real  benefit  in  a  case 
like  this;  for,  as  appears  from  the  record,  the  appellant  received 
large  shipments  almost  daily,  and  only  made  payments  as  they  were 
delivered. 

[5]  But,  aside  fronv  this,  the  finding  of  facts  made  by  the  special 
master  is  to  the  effect  that  these  checks  were  not  turned  over  by  the 
agent  to  the  railway  company,  but  were  deposited  by  him  in  the  bank 
to  the  credit  of  the  railway  company,  which,  when  notified  by  the  bank 
that  a  certain  sum  had  been  placed  to  its  credit  by  its  agent,  Betts, 
would  credit  him  therewith.  So  the  railway  company  would  never 
know  whether  these  deposits  were  in  cash  or  checks,  and,  if  checks, 
whose  checks. 

In  the  instant  case  the  equities  are  much  stronger  in  favor  of  the 
receivers  than  of  appellant. 

The  order  denying  appellant  the  preferential  right  for  this  sum 
was  right  and  is  affirmed. 
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WALMNGFORD  BROS.  v.  BUSH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  7,  1918.) 

No.  5075. 

Cabbiebs  ^=;»194 — Freight  Charges — Persons  Liable. 

One  who  became  the  owner  of  a  grain  shipment  while  it  was  In  transit, 
etc.,  but  whose  ownership  ended  before  delivery  of  the  shipment  to  a 
purchaser,  held  under  no  obligation  to  pay  freight  charges  after  delivery. 

Hook,  Circuit  Judge^  dissenting. 

In  Error  to  the  District  G)urt  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  B.  F.  Bush,  receiver  of  the  Missouri  Pacific  Railway  Com- 
pany, against  Wallingford  Bros.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed,  with  directions. 

Ray  Campbell,  of  Wichita,  Kan.  (J.  Graham  Campbell,  of  Wichita, 
Kan.,  on  the  brief),  for  plaintiffs  in  error. 

W.  P.  Wag^ener  and  J.  M.  Challiss,  both  of  Atchison,  Kan.,  for 
defendant  in  error. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  HUNGER,  Dis- 
trict Judge. 

STONE,  Circuit  Judge.  This  is  a, writ  of  error  from  a  judgnjent 
entered  after  an  order  sustaining  a  demurrer  to  the  answer  filed  by 
plaintiffs  in  error.  The  suit  is  by  a  carrier  for  the  amount  of  an  in- 
advertent undercharge  on  an  interstate  shipment.  Haintiffs  in  error 
had  contracted  for  a  large  amount  of  corn  from  the  Farmers'  Elevator 
Company,  located  at  Green  Mountain,  Iowa.  No  particular  corn  had 
been  purchased,  but  only  com  of  a  certain  description.  This  particu- 
lar car,  with  intent  that  it  should  constitute  part  of  the  purchase,  the 
elevator  company  shipped  to  Cedarvale,  Kan.,  under  a  .shipper's  or- 
der bill  of  lading,  with  the  notation :  "Notify  Wallingford  Brothers." 
Before  this  shipment  the  plaintiffs  in  error  had  sold  a  quantity  of  com 
to  L.  C.  Adams  Mercantile  Company,  of  Cedarvale.  The  elevator  com- 
pany drew  for  the  sale  price  of  the  corn  upon  the  plaintiffs  in  error, 
attaching  to  that  draft  the  bill  of  lading.  Wallingford  Bros,  met  this 
draft,  received  the  bill  of  lading,  and  very  shortly  afterward  attached 
it  to  a  similar  draft  against  the  mercantile  company.  This  draft  in 
turn  was  paid,  the  mercantile  company  received  the  bill  of  lading,  and 
upon  the  arrival  of  the  car  of  corn  at  Cedarvale,  Kan.,  surrendered 
the  bill  and  received  the  shipment. 

The  plaintiffs  in  error  present  two  points  here:  First,  that  there 
was  no  proof  before  the  court  as  to  the  amount  of  the  undercharge; 
second,  that  they  were  not  the  proper  parties  to  be  sued  for  any  un- 
dercharge, as  they  were  not  parties  to  the  contract  of  shipment.  In 
the  course  of  argument  counsel  for  plaintiffs  in  error  stated  that  they 
would  not  insist  upon  the  first  point,  as  they  desired  the  ruling  of  the 
court  upon  the  second  proposition.  As  this  seems  the  desire  of  both 
parties,  the  case  will  be  considered  only  in  relation  to  the  latter  point. 

^=:»For  other  cases  see  same  topic  6  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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It  IS  true,  as  claimed  by  plaintiffs  in  error,  that  they  were  not  nom- 
inal parties  to  tbe  contract  of  shipment.  However,  defendant  in  error 
insists  that  they  were  the  real  owmers  of  the  corn  at  the  time  the  com 
was  shipped  and  the  shipment  contract  made,  and  also  were  such  when 
the  shipment  was  delivered;  that  the  elevator  company  was  their 
agent  in  making  the  contract  of  shipment,  and  the  mercantile  company 
in  the  receipt  of  the  com;  that  they  are  liable  as  undisclosed  ship- 
pers, or  as  consignee  taking  delivery,  or  as  owner  of  the  shipment. 
In  our  judgment  they  were  not  undisclosed  shippers  (consignors),  nor 
undisclosed  consignees  taking  delivery,  nor  owners  at  the  time  either 
of  the  shipment  or  of  the  delivery.  Their  sole  connection  with  the 
shipment  was  that  they  owned  it  for  the  brief  period  between  the  pay- 
ment by  them  of  the  draft  with  bill  of  lading  attached  and  the  pay- 
ment to  them  of  a  similar  draft  by  the  mercantile  company.  This  own- 
ership began  and  ended  while  the  shipment  was  in  transit.  Only  dur- 
ing that  period  had  they  any  manner  of  control  over  the  shipment. 
At  any  other  time  their  wishes  regarding  the  shipment  could  have  been 
ignored  by  the  railway,  and  they  could  have  been  treated  by  it  as 
strangers  to  the  shipment.  Does  such  a  brief  ownership  while  the  ship- 
ment is  in  transit  give  rise  to  any  obligation  to  pay  the  charges  after 
delivery  ? 

Such  an  obligation  must  be  contractual.  No  express  contract  here 
involved  carries  such  duty.  There  seems  no  reason  for  the  law  to 
raise  such  by  implication.  It  is  common  knowledge  that  some  com- 
modities, particularly  grain,  are  sold  several  times  while  in  transit.  It 
would  be  startling'  and  upsetting  to  dealers  in  such  commodities  to 
ascertain  that  a  fleeting,  temporary  ownership  of  the  grain  in  transit 
had  cast  upon  each  such  owner  a  liability,  which  endured  long  after 
such  ownership,  to  the  railway  to  pay  the  freight  charges.  There  is 
no  counterbalancing  consideration  in  favor  of  the  railway.  It  need 
not  take  the  shipment  until  it  has  received  the  freight  charge.  It  need 
not  deliver  it  until  its  charge  is  paid.  If  it  chooses  to  rely  upon  credit, 
it  is  given  that  of  the  parties  to  the  shipping  contract,  of  the  consignee 
to  whom  delivery  is  made,  or  of  his  assignee  to  whom  delivery  is  made, 
and  of  the  undisclosed  principals  (including  owner)  of  any  of  the 
above.  10  C.  J.  445  et  seq.,  with  notes.  Thus  the  carrier  is  given  every 
reasonable  means  of  securing  the  payment  of  its  charges.  It  certainly 
is  not  necessary  to  extend  the  field  for  the  protection  of  the  carrier. 
To  do  so  would  interfere  with  the  present  orderly  business  methods 
worked  out  by  practical  men  and  generally  employed  in  a  very  large 
and  important  trade.  In  our  judgment  there  is  no  basis  for  any  im- 
plied contract  based  upon  such  transitory  ownership. 

The  carrier  has  not  claimed  that  on  the  present  record  it  can  avail 
Itself  of  any  matter  in  the  answer  to  which  the  demurrer  was  sus- 
tained. Much  less  can  it  found  thereon  a  cause  of  action  entirely  dif- 
ferent from  that  stated  in  its  petition.  This  would  eliminate  the  sug- 
gestion that  the  carrier  may  rely  upon  the  contracts  between  the  ele- 
vator company  and  plaintiffs  in  error,  and  between  such  plaintiffs  and 
the  mercantile  company,  on  the  theory  of  contracts  made  for  its  benefit. 
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The  demurrer  to  the  answer  should  have  been  overruled.  The 
judgment  is  reversed,  with  directions  to  proceed  in  accordance  here- 
with. 

HCXDK,  Circuit  Judge  (dissenting).  Some  admitted  facts,  which 
seem  to  me  to  be  material  to  the  question  decided,  do  not  appear  in 
the  foregoing  opinion.  In  substance  and  eflFect  they  are  as  follows: 
WalHngford  Bros.,  the  defendants,  bought  the  car  of  corn,  in  respect 
of  which  the  freight  undercharge  occurred,  from  their  vendor  at  Green 
Mountain,  Iowa,  and  directed  its  shipment  to  Cedarvale,  Kan.  They 
sold  it  to  be  delivered  at  Cedarvale  at  a  specified  price,  which  included 
all  freight  charges  to  that  place,  whatever  they  might  be.  The  com 
was  transported  from  Green  Mountain  to  Cedarvale.  In  dealing  with 
their  vendor  at  the  point  of  origin,  defendants  were  to  pay  the  freight 
charges,  and  they  specifically  reserved  the  right  to  route  the  shipment 
and  also  to  change  its  destination.  In  selling  to  their  vendee  at  Cedar- 
vale, they  likewise  reserved  the  right  of  routing,  and  they  designated 
the  railroad  of  the  plaintiff  as  the  final  carrier.  The  transportation 
was  at  the  instance  of  defendants ;  they  caused  it.  As  between  the 
three  parties  successively  owning  the  corn,  they  alone  were  to  pay  the 
freight  charges.  The  others  were  not  financially  interested  in  the 
amount  of  the  charges.  The  price  their  vendor  was  to  receive  was 
f.  o.  b.  Green  Mountain.  The  price  their  vendee  was  to  pay  them 
was  basis  Cedarvale,  which,  as  the  shipment  actually  terminated  there, 
was  in  effect  f .  o.  b.  Cedarvale.  Had  the  vendee  diverted  the  ship- 
ment, the  rate  to  Cedarvale  would  have  been  the  measure  of  defend- 
ants' liability  to  them  for  the  freight;  but  it  was  not  diverted.  De- 
fendants left  in  the  hands  of  their  vendee  a  part  of  the  contract  pur- 
chase price  with  which  to  pay  the  freight  to  Cedarvale,  and  when  they 
did  so  the  vendee  became  their  agent  in  that  particular.  The  vendee 
was  to  pay  so  much  for  the  grain  at  Cedarvale,  no  more,  no  less,  and 
was  not  financially  interested  in  the  amount  of  the  freight,  or  in  its 
payment,  except  as  necessary  to  get  possession  from  the  railroad.  The 
course  of  the  bill  of  lading  and  the  drafts  was  consistent  with  the 
above. 

It  is  argued  by  counsel  that  under  the  decisions  of  the  courts  the 
railroad  could  not  maintain  an  action  for  the  undercharge  against  de- 
fendants' vendee  who  got  the  corn  at  Cedarvale.  Since  the  railroad 
must  imder  the  law  require  somebody  to  pay,  it  would  follow,  if  the 
argument  is  sound,  that  the  action  would  have  to  be  against  defend- 
ants' vendor  at  Green  Mountain.  But  the  vendor  sold  to  defendants 
f .  o.  b.  Green  Mountain,  and  simply  followed  their  shipping  directions. 
If  it  were  compelled  by  judgment  to  pay,  it  could  in  turn  compel  re- 
imbursement from  defendants ;  and  thus  the  opinion  of  my  Brothers 
would  operate  in  a  roundjibout  way  to  secure  justice,  when,  as  it  seems 
to  me,  there  is  a  plain,  direct  road.  A  bill  of  lading  is  not  conclusive 
of  the  relations  of  the  parties  named  as  consignor  and  consignee  to  the 
property  transported.  Inquiry  into  the  transaction  in  which  it  originat- 
ed is  admissible.  That  is  familiar  law,  and  it  accords  with  common 
knowledge  that  vQry  frequently  one  or  both  of  them  act  for  undis- 
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closed  principals.  It  is  easily  conceivable  that  the  "notify  party/*  so 
called,  may  be  both  consignor  and  consignee  in  substance  and  fact 
The  right  of  a  railroad  to  a  freight  charge,  the  amount  of  the  charge, 
and  its  legal  duty  to  require  payment  in  full,  do  not  arise  from  the 
bill  of  lading.  The  right  arises  from  the  fact  of  carriage  or  trans- 
portation; the  amount  is  determined  by  application  of  the  published 
schedules ;  and  the  duty  to  collect  in  full  is  prescribed  by  statute  car- 
rying penalties. 

It  may  be  that  the  petition  in  the  case  will  not,  without  amendment, 
support  a  judgment  for  plaintiff  upon  the  admissions  in  the  answer ; 
but  a  decision  of  what  will  eventually  be  the  controlling  question  was 
sought  in  the  trial  court  and  here  by  both  parties. 


CENTRAL  CX)NTRACTING  CO.  et  al.  ▼.  GRIGNON. 

GRIGNON  V.  CENTRAL  CONTRACTING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Ffebruary  12,  1919.) 

Nob.  6121.  5125. 

1,  Contracts  €=>199(1) — CoNerrRucTioN — Contract  for  Rebuiij>ino  Bargb. 

Contract  for  rebuilding  of  a  barge,  made  by  eorrespondence,  construed, 
and  held  to  Include  specifications  contained  in  the  owner's  final  letter  of 
acceptance. 

2.  Contracts  ^s»211 — Construction — ^Time  as  of  Essence  of  Contract. 

A  contract  for  rebuilding  a  barge,  although  the  owner  in  accepting 
stated  the  builder's  offer  to  be  to  rebuild  the  barge  *'and  hand  same  over 
ready  for  sea  in  seven  weeks,"  Jield,  under  the  facts  shown,  not  to  make 
time  of  its  essence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;   Page  Morris,  Judge. 

Suit  by  Peter  Grignon,  Jr.,  doing  business  as  the  Marine  Iron  & 
Shipbuilding  Works,  against  the  barge  Crete;  the  Central  Contract- 
ing Company,  and  J.  W.  Wolvin,  claimants.  From  the  decree,  both 
parties  appeal.    Affirmed. 

W.  D.  Bailey,    of  Duluth,    Minn.  (H.  A.    Carmichael,  of  Duluth, 
Minn.,  on  the  brief),  for  Central  Contracting  Co.  and  others. 
John  H.  Norton,  of  Duluth,  Minn.,  for  Peter  Grignon. 

Before  HOOK  and  STONE,  Circuit  Judges,  and  WADE,  District 
Judge. 

WADE,  District  Judge.  [1]  1.  Under  the  evidence  and  the  well- 
settled  rule  (Silver  King  Coalition  Mines  Co.  v.  Silver  King  Co.,  204 
Fed.  166,  122  C.  C.  A.  402,  Ann.  Cas.  1918B,  571)  that  consideration 
must  be  given  by  this  court  to  the  finding  of  facts  by  the  trial  court, 
we  are  satisfied  that  the  specifications  were  part  of  the  contract  be- 
tween the  parties.  No  formal  contract  was  made  and  signed.  A  let- 
ter was  written  by  the  contractor  on  July  6th,  which  was  a  mere  pro- 

^=:»For  other  cases  see  same  topic  &  KET-NUMBnR  in  aU  Key-Numbered  Digests  &  IndexM 
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posal  to  "rebuild"  the  barge  for  $16,000.     Certain  limitations  and 
specifications  were  stated  in  this  letter. 

On  August  8th,  the  owner  of  the  barge  wrote : 

"Replying  to  your  letter  dated 'July  6,  1916,  offering  to  rebuild  our  barge 
Orete  and  hand  same  over,  ready  for  sea  in  seven  weeks,  we  beg  to  advise  that 
we  acc^t  your  offer  and  inclose  herewith  specifications  which,  If  satisfactory, 
please  sign  and  return.  If  not,  make  necessary  changes.  Our  Mr.  Smith  4s 
out  of  town  but  we  expect  him  back  before  the  end  of  the  week,  when,  no 
doubt,  he  wiU  Inunediately  go  to  Duluth  and  close  this  matter  up. 

**[Slgned]    Central  Contracting  Company." 

The  contractor  did  not  reply  to  this  letter,  but  the  parties,  on  Au- 
gust 11th,  had  a  conference  which  terminated  in  the  following  letter: 

"Aug.  11,  1916. 

"To  the  Marine  Iron  &  Shipbuilding  Company,  Duluth,  Minn.— Pear  Sir: 
Replying  to  your  letter  dated  July  6,  1916,  offering  to  rebuUd  our  barge 
Crete  and  hand  same  over  ready  for  sea  in  seven  weeks,  for  the  sum  of  $16,000, 
we  beg  to  advise  you  that  we  accept  your  offer,  and  inclose  specifications, 
which  must  be  carried  out  to  the  satisfaction  of  our  surveyor,  Robert  Curr." 

And  thereupon  the  work  was  undertaken  and  carried  out. 

The  contractor  now  insists  upon  the  limitations  indicated  in  his  let- 
ter of  July  6th ;  but  the  owner  in  his  letter  of  August  8th,  and  in  the 
letter  of  August  11th,  which  was  accepted  by  the  contractor  as  clos- 
ing the  contract,  specifically  indicates  his  understanding  of  the  mean- 
ing of  the  letter  of  July  6th. 

In  the  letter  of  August  8th,  it  is  stated : 

"Replying  to  your  letter  dated  July  6,  1916,  offering  to  rebuild  our  barge 
Crete  and  hand  same  over  ready  for  sea." 

By  this  letter  the  contractor  was  notified  of  the  construction  which 
the  owner  placed  upon  the  letter  of  July  6th.  He  was  advised  that  the 
owner  understood  the  letter  as  "offering  to  rebuild  our  barge,"  and 
"hand  the  same  over  ready  for  sea." 

Likewise  in  letter  of  August  Uth: 

"Replying  to  your  letter  of  July  6,  1916,  offering  to  rebuild  our  barge  Crete 
and  hand  same  over  ready  for  sea  in  seven  weeks  for  the  sum  of  $16,000."^ 

This  again  was  a  clear  statement  of  the  construction  by  the  owner 
of  the  contractor's  letter,  but  the  owner  does  not  stop  with  this  mere 
statement  of  construction.  In  this  letter  the  contractor  is  advised 
that— 

"We  accept  your  offer  (construed  as  above)  and  inclose  specifications  which 
must  be  carried  out  to  the  satisfaction  of  our  surveyor,  Robert  Curr." 

How  can  there  be  any  question  as  to  whether  the  specifications, 
which  the  contractor  admits  he  received,  were  part  of  the  contract? 
It  was  specifically  stated  that  these  specifications  "must  be  carried 
out." 

The  contractor  admits  that,  if  these  specifications  were  required  "to 
be  carried  out"  as  part  of  the  contract,  his  claim  for  extras  falls. 

Not  only  are  the  specifications  specifically  made  part  of  the  ac- 
ceptance, and  therefore  of  the  contract,  but  any  other  construction 
would  be  unreasonable.     The  specifications  covering  the  very  items 
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cx>vered  by  the  claim  for  extras,  it  is  apparent  that  the  owner  knew 
that  these  items  would  be  required  in  the  rebuilding  of  the  barge, 
and  it  sounds  highly  improbable  that  the  owner  would  make  a  specific 
contract  for  $16,000,  covering  only  part  of  the  work  which  he  knew 
had  to  be  done,  and  leave  the  rest  to  be  supplied  as  "extras." 

.The  finding  of  the  lower  court  that  the  contractor  is  not  entitled  to 
recover  for  extras  cannot  be  disturbed. 

[2]  2.  The  owner  of  the  barge  filed  counterclaim  against  the  con- 
tractor for  $23,996,  alleging  damages  "because  the  barge  was  not  com- 
pleted and  ready  for  sea  in  seven  weeks,"  as  stated  in  the  proposal 
of  the  contractor,  and  in  the  acceptance  of  the  owner. 

If  the  contractor  can  recover  under  the  pleadings  and  the  evidence, 
it  must  be  upon  a  finding  by  the  court  that  time  was  of  the  essence  of 
the  contract;  otherwise,  the  contractor  would  have  a  reasonable  time 
in  which  to  complete  the  work,  and,  as  to  what  would  constitute  a  rea- 
sonable time,  no  proof  was  offered. 

"The  tendency  of  the  later  authorities,  at  law  as  well  as  In  equity,  is  to  re- 
gard the  question  ns  one  of  construction  to  be  determined  by  the  intent  of  the 
parties,  and  to  hold  that  time  is  not  ordinarily  6t  the  essence  of  the  con- 
tract, unless  made  so  by  express  stipulation,  or  unless  there  is  something 
connected  with  the  purpose  of  the  contract  and  the  circumstances  surround- 
ing it,  which  makes  it  apparent  that  the  parties  intended  that  the  contract 
must  be  performed  at  or  within  the  time  named."    13  Corpus  Juris,  p.  687. 

Under  the  language  used  by  the  parties  in  the  letters  which  con- 
stitute* the  contract,  and  under  all  the  facts  and  circumstances,  it 
cannot  be  held  that  time  was  of  the  essence  of  the  contract  in  this 
case.  The  work  was  done  under  the  supervision  of  a  representative 
of  the  owner ;  it  was  of  such  a  nature  as  that  it  was  difficult,  if  not 
impossible,  to  anticipate  the  exact  extent  of  the  work,  and  the  nature 
of  the  materials  required.  After  the  original  contract,  an  additional 
contract  for  "fairing"  the  sides  of  the  vessel  was  entered  into,  for 
which  the  owner  agreed  to  pay  $1,000.  The  owner  through  its  rep-, 
resentative,  knew  the  course  of  the  work.  There  was  controversy 
over  estimates  and  payments.  When  the  seven  wedcs  expired,  the 
wf)rk  was  incomplete,  and  the  delay  was  discussed,  and  the  promises 
given  and  accepted  by  the  owner.  At  no  time  was  there  any  specific 
notice  given  to  the  contractor  that  the  owner  rehed  upon  the  claim  that 
time  was  of  the  essence  of  the  contract,  or  that,  because  it  was  not 
finished  within  the  seven  weeks,  payment  therefore  would  not  be  made. 

The  contractor  clearly  did  not  understand  that  time  was  of  the 
essence  of  the  contract,  and  he  certainly  did  not  understand  that  de- 
lay was  imposing  upon  him  an  obligation  for  damages,  which  not  only 
covered  the  entire  contract  price  for  all  his  work  and  materials,  but 
which  would  leave  him  subject  to  a  judgment  for  over  $7,000  besides. 

"Equity  will  refuse  to  enforce  an  express  provision  making  time  of  the 
essence  of  the  contract,  when  to  do  so  would  be  unconscionable."  13  Corpus 
Juris,  688. 

Under  the  circumstances  in  this  case,  it  would  be  unconscionable 
to  sustain  the  claim  of  the  contractor.  The  finding  of  the  lower  court 
upon  this  counterclaim  must  be  sustained.  The  decree  of  the  lower 
court  is  affirmed. 
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THE  NORTH  STAB. 

THB  FRANOIS  J.  BBIOHERT. 

(Gircolt  CJourt  of  Appeals,  Socond  Circuit    January  Iff,  1919.) 

Nos.  122,  123. 

1.  Collision  ^=9^3 — ^Liabiutt — Vessels  at  Fault. 

In  a  suit  for  collision  between  a  steamer  and  a  cattle  float  in  chai^ge  of 
a  tug,  held,  that  the  steamer  and  tug  were  both  at  fault 

2.  Collision  ^=^25 — ^Lzuitation  of  LiASiLrrT — Right  to  Limit. 

Where  a  collision  was  due  entirely  to  careless  navigation,  the  fact  that 
the  mate  of  the  tug,  in  charge  of  a  cattle  float  injured  by  the  collision, 
was  not  on  board,  held  not  ground  for  denying  the  owner  of  the  tug  the 
right  to  limit  liability ;  it  appearing  that  the  collision  did  not  occur  dur- 
ing the  mate's  watch. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern EHstrict  of  New  York. 

Libel  for  collision  by  the  Reichert  Towing  Line,  Incorporated, 
against  the  steamer  North  Star,  her  engines,  etc.,  claimed  by  Calvin 
Austin,  as  receiver  of  the  Eastern  Steamship  Corporation,  and  by  the 
New  York  Stock)rards  Company,  against  the  steamer  Nortl)  Star,  her 
engines,  etc.,  also  claimed  by  Calvin  Austin,  as  receiver,  and  tiie  steam 
tug  Francis  J.  Reichert,  her  engines,  etc.,  claimed  by  the  Reichert 
Towing  Line,  Incorporated.  From  decrees  finding  both  vessels  at  fault, 
the  Reichert  Towing  Line,  libelant,  which  was  claimant  of  the  steam 
tug  Francis  J.  Reichert,  and  Calvin  Austin,  receiver,  claimant  of  the 
steamer  Nordi  Star,  appeal.    Modified  and  affirmed. 

Foley  &  Martin,  of  New  York  City,  for  appellant  Reichert  Towing 
Line,  Inc. 

Park  &  Mattison,  of  New  York  City,  for  appellee  New  York  Stock- 
yards Co. 

Haight,  Sandford  &  Smith,  of  New  York  City,  for  the  North  Star. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  December  8,  1915,  about  5  p.  m.,  the  cattle 
float  El  Paso,  on  the  starboard  side  of  the  tug  Francis  J.  Reichert, 
bound  down  the  North  River,  came  into  collision  with  the,  steamer 
North  Star,  bound  up  the  river  about  off  Pier  1  or  2.  The  night  was 
dark,  but  clear,  and  the  one  thing  certain  is  that  the  collision  was  in- 
excusable. 

There  is  even  more  than  the  usual  contradiction  between  the  wit- 
nesses as  to  lights  and  signals,  and  there  are  the  usual  obvious  inac- 
curacies in  the  estimates  of  time  and  distance.  It  would  be  quite  useless 
to  review  the  testimony  in  detail. 

The  story  of  the  Reichert  is  that  the  North  Star,  being  on  the  star- 
board bow  of  El  Paso,  ported,  and  so  struck  the  starboard  side  of  the 
cattle  float.  The  story  of  the  North  Star  is  that  the  Reichert,  being  on 
the  port  bow  of  the  North  Star,  starboarded  across  her  course,  and  so 
came  into  collision  with  her  starboard  bow. 

^=;»For  oUier  cases  see  same  topic  A  KSY-NUMBSR  In  all  Key-Numbered  DigeeU  &  Indexes 
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[1]  Certain  facts  are  fairly  clear.  Each  vessel  contends  that  she 
was  going  straight  up  or  down  the  river,  respectively  parallel  with  the 
line  of  the  New  York  piers.  Bach  agrees  that  the  collision  was  a  side 
swipe  between  the  bluff  of  the  North  Star's  starboard  bow  and  the  star- 
board side  of  El  Paso,  and  each  admits  that  if  the  North  Star's  stem, 
which  is  sharp,  had  struck  El  Paso,  it  would  have  gone  right  through 
her  side. 

The  engine  room  log  of  the  North  Star  shows  that  the  engines  were 
worked  as  follows : 

Stop,  5 :14. 
Astern,  5:14. 
Stop,       5 :16. 

There  is  no  reason  to  doubt  the  accuracy  of  these  entries,  and  they 
show  quite  obviously  that  the  danger  of  collision  was  appreciated  all 
at  once  at  5:14,  and  that  the  collision  happened  somewhere  between 
5 :14  and  5 :16,  when  the  signal  to  stop  must  have  been  given  after  it. 
The  North  Star  has  a  left-handed  propdler,  which  backs  to  port,  and 
the  bow  of  El  Paso  is  square. 

It  seems  quite  plain  to  us  that  the  steamer  and  cattle  float  must  have 
been  approaching  nearly  head  on,  and  such  is  the  testimony  of  a  num- 
ber of  the  witnesses.  We  are  satisfied  that  a  vigilant  lookout  on  either 
vessel  would  have  prevented  the  collision,  and  that  they  were  so  close 
when  they  appreciated  the  danger  that  the  collision  was  practically  un- 
avoidable. Starboarding  of  their  helms  in  accordance  with  the  signal 
of  two  blasts  blown  by  the  Reichert,  though  this  is  not  testified  to,  and 
the  effect  of  reversing  the  North  Star's  left-handed  propeller,  might 
explain  the  bluff  of  her  bow  coming  in  contact  with  El  Paso's  star- 
board side  a  little  aft  of  the  bow  and  the  vessels  then  scraping  past  and 
clear  of  each  other.  But  quite  apart  from  this  possible  explanation, 
lack  of  vigilance  and  of  a  proper  lookout  is  sufficient  to  put  each  vessel 
at  fault.  What  occurred  is  much  more  consistent  with  the  lack  of  vig- 
ilance on  the  part  of  both  vessels  than  such  an  extraordinary  and  sense- 
less manoeuver  as  each  attributes  to  the  other. 

A  great  deal  is  made  by  the  counsel  for  the  cattle  float  of  the  near- 
ness of  the  North  Star  to  the  New  York  shore.  It  does  not  seem  at 
all  important  to  us  in  this  case,  and  if  it  were  a.  fault  both  vessels  were 
guilty  of  it. 

[2]  Upon  the  question  of  the  Reichert's  right  to  limit  we  cannot 
agree  with  the  EHstrict  Judge.  The  collision  was  due  entirely  to  care- 
less navigation.  There  is  no  pretense  that  the  master  of  the  tug  was 
not  properly  licensed,  and  there  is  no  obligation  that  her  lookout 
should  have  a  license.  The  particular  fault  attributed  to  the  owner, 
viz.  that  the  mate  was  not  aboard  the  tug,  had  nothing  whatever  to  do 
with  the  collision,  because  it  did  not  happen  in  his  watch,  and  if  he 
had  been  on  board  he  might  well  have  been  asleep,  and  he  certainly 
had  no  duty  to  perform.  On  the  same  reasoning,  the  owner's  right  to 
limit  might  be  denied,  because  there  was  no  anchor  aboard. 

The  decrees  finding  both  vessels  at  fault  are  affirmed,  but  modified, 
by  allowing  the  owner  of  the  tug  to  limit  its  liability.  No  costs  of  this 
appeal. 
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R0BE;BTS  cone  MFG.  go.  et  al.  ▼.  BRUCKBiAN  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  10,  1919.) 

No.  5310. 

1«  Apfeai.  and   Ekbob  ^=»671(1) — ^Bxview — Qubstions  Pbesxnted  tok  Kb- 

VIKW. 

Only  errors  that  properly  appear  on  the  record  in  the  appellate  court 
are  reviewable. 
2.  Appeal  and  Ebbob  ^=»688(1) — Review — Questions  Pbesented. 

Where  appellants  pointed  out  no  place  In  the  record  before  the  Circuit 
Court  of  Appeals  where  the  terms  of  their  special  appearance  and  objec- 
tions to  the  District  Court's  jurisdiction  were  set  forth,  and  the  record 
showed  no  motion  by  appellants  in  the  District  Court  to  transfer  the  case 
to  the  law  side,  or  objection  or  exception  to  the  ruling  thereon,  their 
motion  to  direct  the  court  below  to  reverse  its  decree  and  transfer  the  case 
to  the  law  side  should  be  denied. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
cm  EHstrict  of  Missouri  ;    Joseph  W.  Woodrough,  Judge. 

Bill  by  Frederick  A.  Bruckman  and  others  against  the  Roberts  Cone 
Manufacturing  Company  and  others.  Decree  for  complainants,  and 
defendants'  motion  to  direct  the  court  below  to  reverse  its  decree 
and  transfer  the  case  to  the  law  side  of  the  court  was  denied.  On  mo- 
tion for  rehearing  of  the  motion  to  direct  the  court  below  to  reverse 
its  decree,  etc.    Motion  for  rehearing  denied. 

Toulmin  &  Toulmin,  of  Dayton,  Ohio,  and  Culver  &  Philip,  of  St. 
Joseph,  Mo.  (H.  A.  Toulmin,  of  Dayton,  Ohio,  of  counsel),  for  appel- 
lants. 

Albert  E.  Dieterich,  of  Washington,  D.  C,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  [1,  2]  The  motion  to  dirett  the  court 
below  to  reverse  its  decree  and  transfer  this  case  to  the  law  side  of 
that  court  was  denied,  because  the  record  did  not  disclose  that  a  prop- 
er motion  or  objection  or  exception  to  a  ruling  of  the  District  Court 
on  the  subject  was  made  in  that  court,  and  it  was  too  late  to  make  such 
objection  or  motion  in  this  court.  The  motion  to  direct  the  District 
Court  to  reverse  its  decree  and  to  transfer  this  case  to  the  law  side  of 
the  court  was  submitted  to  this  court  on  printed  briefs,  in  which  no 
specification  or  reference  to  any  part  of  the  record  before  this  court 
was  made,  wherein  the  facts  appeared  that  the  appellants  had  made  a 
motion  in  the  District  Court  to  transfer  this  case  to  the  law  side  of 
that  court,  or  had  made  any  objection  to  the  trial  of  this  case  in  equity 
in  that  court,  dn  the  ground  that  it  was  triable  at  law  only,  or  that 
the  court  had  overruled  any  such  objection  or  motion,  or  that  any 
exception  had  ever  been  taken  in  that  court  to  any  such  ruling  therein. 
The  appellees,  in  their  answering  brief  on  the  motion  to  direct  the  re- 
versal, asserted  that  at  no  time  during  the  trial  below  did  the  appel- 
lants object  to  the  jurisdiction  of  the  District  Court  in  equity  or  move 
for  a  jury  trial,  or  for  a  transfer  of  the  case  to  the  law  side.    The 
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appellants  made  no  denial  of  that  assertion.  This  court  did  not  dis- 
cover in  the  records  here  any  recital  of  such  an  objection  or  motion, 
or  of  any  ruling  of  the  District  Court  thereon,  or  of  any  exception  to 
such  a  ruling,  and  the  defendants  have  not  now,  in  their  motion  for  a 
rehearing  or  in  their  argument  upon  it,  pointed  out  any  place  in  the 
record  in  this  court  where  such  a  motion  or  objection  or  ruling  or  ex- 
ception appears.  They  allege  in  their  printed  argument  for  rehearing 
that  they  made  a  special  appearance,  under  which  they  could  raise 
any  questions  which  they  desired  without  consent  to  the  jurisdiction 
of  the  court  below,  and  that  at  that  time  they  raised  the  question  of 
the  District  Court's  jurisdiction  in  equity  by  oral  argument  and  writ- 
ten brief ;  but  they  point  out  no  place  in  the  record  before  this  court 
where  the  terms  of  such  special  appearance,  the  objections  specified 
therein,  the  motion  to  transfer  to  the  law  side,  or  the  argument  or 
written  brief  to  which  they  refer,  are  set  forth.  Hence  none  of  these 
can  be  considered,  for  those  errors  that  properly  appear  upon  the 
record  in  this  court,  and  those  only,  are  reviewable  here. 

The  tsanscript  of  the  record  in  this  case  has  not  been  prepared  and 
printed  in  accordance  with  the  rules  in  equity  and  fr.e  rules  of  this 
court.  Rule  75  in  equity  (198  Fed.  xl,  115  C.  C.  A.  xl) ;  rule  23,  Circuit 
Court  of  Appeals  (188  Fed.  xv,  109  C.  C:  A.  xv). 

The  motion  to  direct  the  District  Court  to  reverse  its  decree  and 
to  transfer  this  case  to  the  law  side  of  the  court  was  an  attempt  to  se- 
cure a  decision  upon  one  of  many  specifications  of  error  before  the 
transcript  was  properly  prepared  or  printed,  and  thereby  to  evade 
the  rules  and  to  try  this  case  in  this  court  piecemeal. 

Let  the  motion  for  rehearing  be  denied. 


NEW  YORK  UFE  INS.  CO.  ▼.  JOHNSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  1,  1919.) 

No.  5161. 

1.  CouBTB  ^=»2S0 — Federal  Coubts — Duty  to  Determine  Jurisdiction. 

It  Is  the  duty  of  every  federal  court  to  Inquire  into  its  jurisdiction  of 
a  cause,  whether  or  not  that  question  is  raised  by  the  parties. 

2.  Courts  ^=»329— Jurisdiction  op  Federal  Courts — ^Amount  in  Contro- 

versy. 

It  is  not  the  amount  claimed  in  the  prayer  for  relief  which  deter- 
mines the  jurisdiction  of  a  federal  court;  but,  if  it  unmistakably  ap- 
pears from  plaintifiTs  pleading  that  the  amount  recoverable  is  not  within 
the  Jurisdiction  of  the  court,  it  id  its  duty  to  dismiss  the  action. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;  Page  Morris,  Judge. 

Action  at  law  by  Isabel  H.  Johnson  against  the  New  York  Life 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

E.  D.  Perry,  of  Des  Moines,  Iowa  (John  Barnes,  of  Milwaukee, 
Wis.,  James  H.  Mcintosh,  of  New  York  City,  and  H.  H.  Stipp,  R. 
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J.  Bannister,  and  Vincent  Starzinger,  all  of  Des  Moines,  Iowa,  on 
the  brief),  for  plaintiff  in  error. 

S.  F.  Prouty,  of  Des  Moines,  Iowa,  for  defendant  in  error. 

Before  HOOK,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

TRIEBER,  Eftstrict  Judge.  The  defendant  in  error,  plaintiff  in  the 
court  below,  instituted  this  action  to  recover  on  a  policy  of  life  insur- 
ance for  $3,000  issued  by  the  plaintiff  in  error  on  the  life  of  her  hus- 
band, alleged  to  be  dead.  The  prayer  of  the  complaint  is  that  the 
plaintiff  have  judgment  for  the  sum  of  $4,080,  but  there  are  no  al- 
legations in  the  complaint  which  will  justify  a  recovery  for  a  greater 
amount  than  the  face  of  the  policy,  unless  it  be  interest  which  had 
accumulated  from  the  time  of  the  alleged  death  of  the  assured  until 
this  aption  was  instituted.  The  policy  which  is  the  basis  of  the  action 
shows  that  the  amount  involved  does  not  exceed  $3,000. 

[  1  ]  Judgment  having  been  rendered  for  the  plaintiff,  the  cause  was 
brought  to  this  court  on  writ  of  error.  Neither  party  has  raised  the 
question  of  jurisdiction,  but  section  37  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1098  [Comp.  St.  §  1019])  makes  it 
the  duty  of  the  District  Court  to  dismiss  any  cause,  if  at  any  time  it 
appears  to  the  satisfaction  of  the  court  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  properly  within  the  jurisdiction 
of  said  District  Court.  So  far  as  the  appellate  courts  are  concerned 
the  well-established  rule  is  that : 

"On  every  writ  of  error  or  appeal,  the  first  and  fundamental  question  Is 
that  of  jurisdiction,  fli-st,  of  this  court,  and  then  of  the  court  from  which  the 
record  comes.  This  question  the  court  is  bound  to  ask  and  answer  for  it- 
self, even  when  not  otherwise  suggested,  and  without  respect  to  the  relation 
of  the  parties  to  it.*'  M^  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S.  379,  382,  4 
Sup.  Ct.  510,  511.  28  L.  Ed.  462;  Chicago,  B.  &  Q.  R.  R.  v.  WiUard,  220 
V.  S.  413,  419,  31  Sup.  Ot.  460,  55  L.  Ed.  521;  Chicago,  R.  I.  &  P.  Ry.  v. 
State  of  Nebraska,  251  Fed.  279,  C.  O.  A.  — . 

Nor  may  it  be  waived  by  consent  of  parties.  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  62,  24  Sup.  Ct,  598,  48  L.  Ed.  870;  Chi- 
cago, R.  I.  &  P.  Ry.  V.  Nebraska,  supra. 

[2]  It  is  not  the  amount  claimed  in  the  prayer  for  relief  which  de- 
termines the  jurisdiction  of  the  court,  if  the  unmistakable  fact  and 
legal  certainty  be  that  the  plaintiff  could  not  have  had  any  reasonable 
expectation  that  she  could  recover,  exclusive  of  interest  and  costs, 
an  amount  within  the  jurisdiction  of  the  court.  In  such  a  case  it  is 
the  duty  of  the  court  to  dismiss  it  for  want  of  jurisdiction,  although 
the  ad  damnum  clause  demands  judgment  for  a  sum  sufficient  to  con- 
fer jurisdiction  on  the  court.  Smith  v.  Greenhow,  109  U.  S.  669, 
3  Sup.  Ct.  421,  27  L.  Ed.  1080;  North  America,  etc.,  Co.  v.  Morri- 
son, 178  U.  S.  262,  267,  20  Sup.  Ct.  869,  44  L.  Ed.  1061 ;  Vance  v. 
W.  A.  Vandercook  Co.,  170  U.  S.  468,  472,  18  Sup.  Ct.  645,  42 
L.  Ed.  1111 ;  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
549,  23  Sup.  Ct.  754,  47  L.  Ed.  1171;  Bank  of  Arapahoe  v.  David 
Bradley  &  Co.,  72  Fed.  867,  19  C.  C.  A.  206;  Less  v.  Englrsh,  85 
Fed.  471,  29  C.  C.  A.  275;  Fuerst  Bros.  &  Co.  v.  Polasky,  249  Fed. 
447, CCA, . 
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As  it  clearly  appears  from  the  facts  stated  in  the  complaint  tfiat 
in  no  event  can  the  plaintiff  recover  more  than  $3,000  on  diis  policy, 
exclusive  of  interest  and  costs,  the  court  below  was  clearly  without 
jurisdiction. 

The  cause  is  reversed,  with  directions  to  the  District  Court  to 
remand  same  to  the  state  court  from  whence  it  came. 


DAVIS  v.  BAKEWELL  et  tix,* 

(Circuit  Ck>iirt  of  Appeals,  Eighth  Circuit    January  27,  1919.) 

No.  4653. 

Libel  and  Slaitdeb  ^=s>9(1) — ^Wobds  Tending  to  Injttxe  in  Pbovession  ob 

BiTSINESS. 

The  publication  of  false  words  or  statements  concerning  one  In  re- 
lation to  his  profession,  trade,  or  business,  which  are  calculated  to 
cause,  and  which  do  cause,  him  pecuniary  loss  in  the  practice  of  his  pro- 
fession, trade,  or  business,  is  actionable. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  at  law  by  Susan  Lawrence  Davis  against  Paul  Bakewell,  Jr., 
and  wife.  Judgment  for  defendants,  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Benjamin  Carter,  of  Washington,  D.  C,  and  Christian  F.  Schneider, 
of  St.  Louis,  Mo.,  for  plaintiff  in  error. 

Jesse  McDonald,  of  St.  Louis,  Mo.  (Arnold  Just,  of  St.  Louis,  Mo., 
on  the  brief),  for  defendants  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  case  presents  by  demurrer  to  the 
complaint  the  single  question :  Does  the  latter  state  facts  sufficient  ta 
constitute  a  cause  of  action  for  slander?  The  court  below  answered 
this  question  in  the  negative.  The  averments  of  the  complaint  ma- 
terial to  an  answer  to  the  legal  issue  are  that  the  plaintiff  was  en- 
gaged in  practicing  the  profession  and  business  of  a  lecturer  on  hy- 
giene, and  was  daily  and  honestly  acquiring  great  gains  and  profit  there- 
from, when  one  of  the  defendants,  with  intent  to  injure  her  in  her 
lecturing,  in  the  presence  of  divers  citizens  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  said  plaintiff  in  the  way  of  her  said  lectures  on  hygiene, 
the  false  statement  that  '*Susie"  meaning  the  plaintiff,  "is  crazy," 
whereby  the  plaintiff  was  greatly  injured  in  her  lectures  on  hygiene^ 
divers  of  her  neighbors  and  other  citizens  were  caused  to  refuse  to 
attend  her  lectures,  as  they  had  previously  been  accustomed  to  do,  and 
the  plaintiff  was  caused  to  lose  great  gains  and  profits,  which  would 
otherwise  have  arisen  and  accrued  to  her  from  her  lectures  on  hygiene^ 
to  her  damage  in  the  sum  of  $100,000. 

For  the  purpose  of  the  decision  of  the  question  presented  by  this 
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complaint,  it  will  be  conceded,  without  discussion  of  the  proposition, 
that  the  averment  that  the  defendant  published  the  false  statement 
that  the  plaintiiF  "Susie  is  crazy"  would  not  have  stated  a  cause  of 
action  for  slander,  without  the  allegations  that  she  made  this  statement 
of  the  plaintiff  in  relation  to  her  profession,  and  thereby  caused  her 
the  pecuniary  damage  alleged  in  the  practice  of  that  profession. 

But  the  publication  of  false  words  or  statements,  conceminor  one 
in  relation  to  his  profession,  trade,  or  business,  which  are  calculated 
to  cause,  and  which  do  cause,  him  pecuniary  loss  in  the  practice  of 
his  profession,  trade,  or  business,  is  actionable,  and  the  averments  of 
the  complaint,  which  have  been  recited,  clearly  state  a  good  cause  of 
action  under  this  well-established  rule.  Onslow  v.  Home,  3  Wilson, 
177;  Sanderson  v.  Caldwell,  45  N.  Y.  398,  405,  6  Am.  Rep.  105; 
Morrasse  v.  Brochu,  151  Mass.  567,  575,  25  N.  E.  74,  78,  8  L.  R.  A. 
524,  21  Am.  St.  Rep.  474;  Moore  v.  Francis,  121  N.  Y.  199,  203,  204, 
205,  23  N.  E.  1127,  8  L.  R.  A.  214,  18  Am.  St.  Rep.  810. 

Let  the  judgment  below  be  reversed,  and  let  the  case  be  remanded 
to  the  court  below,  with  permission  to  the  defendants  to  answer. 


UNION  SULPHUR  CO.  v.  PRBEPOBT  TEXAS  CO.* 

FREEPORT  TEXAS  CO.  v.  UNION  SUIiPHUR  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    Mardi  4,  1019.) 

Nos.  2391,  2392. 
FATKirrs  ^=»328 — VAMDnr. 

The  Frasch  patent.  No.  799,642,  claims  2,  3,  6,  12,  19,  21,  and  22  for  a 
process  for  sulphur  mining,  the  Frasch  patent.  No.  800,127,  claims  2,  3,  7. 
11,  21,  and  24,  for  apparatus  for  sulphur  mining,  and  patent  No.  1,008,319, 
claims  7,  2«,  and  28  for  sulphur  mining,  held  invalid,  in  view  of  the  dis- 
closures of  the  earlier  Frasch  patents. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Delaware ;  Edward  G.  Bradford,  Judge. 

Suit  by  the  Union  Sulphur  Company  against  the  Freeport  Texas 
Company  for  infringement  of  patents.  There  was  a  decree  (251  Fed. 
634)  in  favor  of  plaintiff  as  to  a  part  of  its  claims,  and  in  favor  of 
defendant  as  to  the  remainder,  and  both  parties  appeal.  Reversed  on 
defendant's  appeal,  affirmed  on  plaintiff's  appeal,  and  bill  dismissed. 

Elihu  Root,  Irivingston  Gifford,  Samuel  R.  Betts,  and  James  R. 
Sheffield,  all  of  New  York  City,  Joseph  C.  Fraley,  of  Philadelphia, 
Pa.,  and  John  W.  Peters,  of  New  York  City  (Sheffield  &  Betts,  of  New 
York  City,  of  counsel),  for  Freeport  Texas  Co. 

Frederick  P.  Fish  and  Charles  Neave,  both  of  Boston,  Mass.,  Henry 
A.  Wise,  of  New  York  City,  and  Maxwell  Barus,  of  Boston,  Mass., 
for  Union  Sulphur  Co. 

Before  BUFFINGTON  and  WOOLLEY,  Circuit  Judges,  and 
THOMPSON,  District  Judge. 
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BUFFINGTON,  Circuit  Judge.  As  this  case  involves  basic  matters 
affecting  the  whole  sulphur  product  of  the  United  States,  a  prelim- 
inary review  of  general  sulphur  production  is,  in  our  judgment,  requi- 
site to  a  proper  consideration  of  this  case. 

In  its  natural  state,  sulphur  is  found  in  rock  formation.  This  rock 
is  mined,  and  when  subjected  to  sufficient  heat  the  sulphur  liquefies- 
This  liquid  thereafter  solidifies  into  the  sulphur  of  commerce.  The 
mining  of  sulphur  rock  was  an  old  and  developed  industry  and  prior 
to  the  American  method,  here  involved,  was  carried  on  in  tiie  ordinary 
methods  of  mining,  viz.  stripping  where  the  sulphur  was  near  the  sur- 
fact,  or  shafting  where  the  sulphur  rock  was  too  deep  for  stripping. 
Nine-tenths  of  the  world's  supply  was  produced  in  Sicily,  which  fur- 
nished 400,000  tons:  Japan  furnished  15,000,  and  the  United  States 
a  few  hundred.  In  Sicily  the  sulphur  ore  was  mined  from  deposits 
which  varied  in  depth  from  the  surface  of  the  ground  to  340  feet  down. 
Where  the  ore  was  near  the  surface,  pits  and  quarries  were  used; 
where  deeper,  shafts  and  galleries.  The  mining  machinery  was  crude, 
and  the  ore  was  carried  by  men  and  boys  on  their  backs  up  steep  slopes 
on  circular  stairways.  How  water,  the  ever-present  enemy  of  the  min- 
er, was  kept  from  flooding  the  mines  where  their  primitive  methods 
were  employed,  does  not  appear  in  the  proofs,  but  that  it  actually  was 
present,  and  was  later  overcome  by  pumps,  appears  in  Plaintiff's  Ex- 
hibit 88,  The  Mineral  Industry, '1894: 

"It  is  a  striking  fact  that  In  the  new  development  in  Japan,  on  a  remote 
island  and  against  great  natural  difficulties,  the  most  modem  methods  and 
management  prevail,  while  in  Sicily,  in  the  center  of  the  oldest  civilization, 
these  are  to  a  great  extent  of  the  crudest  In  1889  the  Sicilian  industry  ex- 
perienced very  hard  times.  Prices  were  low,  and  much  hardship  was  caused. 
To  some  degree  it  led  to  improved  methods,  and  in  the  larger  mines  pumps 
and  hoisting  engines  are  now  installed." 

And  that  water  was  present  in  the  Sicilian  mines  is  also  shown  by 
the  report  of  Briihl,  United  States  consul  at  Catania,  quoted  in  Plain- 
tiff's Exhibit  No.  78,  Seventeenth  U.  S.  Geological  Survey,  1895-96: 

"The  overproduction  cannot  well  be  reduced,  for  obvious  reasons.  Mines 
cannot,  without  serious  loss,  be  left  standing  un worked,  because  in  most  of 
them  the  rapidly  entering  water  has  constantly  to  be  pumped  out ;  otherioise  it 
loould  soon  /III  and  ruin  the  mines,  especially  those  which  are  worked  in  a 
primitive  mode  Xwhere  the  sulphur  is  carried  to  the  surface  in  bags  by  men 
and  boys  over  stairs  crudely  hewn  Into  the  walls  of  the  passages  leading  out 
of  the  mines),  or  would  cause  such  damage  as  would  require  perhaps  six 
months  or  more  (depending,  of  course,  upon  the  condition  of  the  mine)  to  reopen 
and  again  put  in  a  workable  condition ;  it  would  ruin  the  larger  mines  which 
contain  mostly  machinery.    •     •    * " 

In  this  state  of  the  art,  Sicily  continued  to  supply  the  substantial 
part  of  the  world's  sulphur  and  practically  the  greater  part  of  that  con- 
sumed by  the  United  States,  for  while  sulphur  was  found  in  various 
parts  of  our  country,  and  indeed  a  tremendous  bed  of  it  had,  years  be- 
fore, been  located  in  Louisiana,  its  depth  and  the  nature  of  the  over- 
lying strata  had  thwarted  all  efforts  to  mine  it. 

This  Louisiana  deposit  was  discovered  in  1869,  when  a  well  was 
being  drilled  for  oiL    It  was  substantially  100  feet  thick  and  was  lo- 
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cated  between  400  and  500  feet  below  the  surface.  Although  this 
enormous  and  valuable  deposit  was  known  to  exist,  and  although  large 
sums  of  money  and  high  engineering  skill  were  used,  all  efforts  to  mine 
it  proved  unsuccessful  for  25  years.  The  existence  of  the  sulphur  bed 
and  the  failure  to  mine  it  finally  attracted  the  attention  of  a  man  who, 
in  inventive  fertility  and  past  experience  seemed  to  be  the  one  man  to 
solve  the  difficulty  and  successfully  work  out  one  of  the  most  remark- 
able wonders  of  world  commerce.  As  what  this  man — Frasch — did, 
or,  as  it  is  now  claimed,  failed  to  do,  is  the  real  question  which  under- 
lies this  case,  we  deem  a  proper  appreciation  of  what  he  had  previously 
done,  and  the  fields  of  operation  he  was  familiar  with,  will  throw  light 
on  the  question  of  what  he  did,  or  failed  to  do,  when  he  first  attacked 
the  problem  of  mining  this  Louisiana  sulphur  bed. 

Turning  first  to  what  had  been  done  there  when  Frasch  entered  the 
field,  we  may  say  that  the  sulphur  bed  had  been  discovered  in  1869, 
when  a  company  in  drilling  for  oil  struck  this  sulphur  bed  or  pot,  some 
hundreds  of  feet  below  the  surface.  It  was  a  pure,  high-grade  sulphur, 
and  the  possibility  of  mining  it  by  shafting  methods  at  once,  and  for  25 
years,  appears  to  have  attracted  the  men  and  companies  that  sought  to 
do  so  up  to  the  time  Frasch  entered  the  field.  As  we  have  said,  the  bed 
was  drilled  through  when  it  was  first  discovered,  and  in  the  subsequent 
operations,  preceding  Frasch,  different  other  wells  were  drilled,  and  by 
these  drillings,  not  only  were  the  different  strata,  above  and  below  the 
sulphur  bed  ascertained,  but  cores  were  preserved  of  the  sulphur, 
which,  of  course,  disclosed  its  physical  and  chemical  structures.  These 
drillings  also  disclosed  and  located  those  two  great  obstacles  with 
which  the  shaft  miner  has  to  contend,  quicksand  and  water.  The  drill 
further  showed  that,  after  passing  through  the  quicksand,  there  was  a 
vein  of  cap  rock  which  overlaid  the  sulphur,  and  it  was  felt  that  this 
cap  rock  would  afford  a  base  or  support  on  which  a  caisson  shaft,  car- 
ried through  the  quicksand,  could  rest,  and  that  the  sulphur,  protected 
by  the  cap  rock,  could  be  safely  mined  when  the  shaft  was  carried 
through  such  cap  rock  and  into  the  mine.  The  drill  also  disclosed 
water  strortgly  impregnated  with  sulphur,  showing  the  water  must 
have  come  in  contact  with  sulphur,  and,  as  the  shafting  progressed, 
the  fatal  accidents  from  sulphurous  gas,  which  indeed  largely  con- 
tributed to  the  abandonment  of  shafting  operations,  showed,  and  in- 
deed created,  a  record  of,  the  intimate  proximity  of  sulphur  and  water 
to  each  other.  The  principal  difficulty  in  shafting  arose  from  the  quick- 
sand, which,  when  the  rings  which  formed  the  shaft  reached  a  cer- 
tain depth,  forced  its  way  up  from  the  bottom  of  the  inside  of  the 
rings,  and  precluded  further  effort.  In  addition  to  this,  the  sulphurous 
gas,  which  entered  the  rings,  killed  several  men. 

Into  this  field  of  failure  Frasch  entered,  but  from  a  new  and  wholly 
different  angle.    In  effect  he  said: 

"Abandon  your  shafting  entirely,  for  by  it  you  have  never  even  reached  the 
sulphur  bed.  Now  in  the  drilling  field,  with  which  I  am  familiar,  we  have 
drilled,  not  shafted  for  oil,  and  we  have  pumped  up  oil  and  oil  impregnated 
with  sulphur.  In  that  work  we  have  steamed  wellB  hundred  of  feet  under- 
ground," 
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We  can  readily  see  how  Frasch's  work  in  drilling  for  oil,  his  knowl- 
edge of  sulphur  in  steaming  oil  wells,  all  had  prepared  him  for  an- 
nouncing the  really  astounding  proposition  of  drilling  a  small-sized 
hole  into  the  sulphur  bed,  carrying  down  hot  water  to  melt  the  sulphur, 
and  then  pumping  the  liquid  sulphur  to  the  surface.  This  plan  was 
looked  on  as  visionary,  and  when  suggested  to  men  and  companies  in 
Italy  and  England,  who  were  accustomed  to  shafting  and  stripping 
mining,  it  was  considered  so  impossible  and  improbable  as  to  give  them 
no  concern. 

In  his  previous  experience,  Frasch  had  made  some  epoch-making  in- 
ventions in  which  sulphur  was  the  main  factor.  The  petroleum  pro- 
duced from  the  great  oil  fields  of  Pennsylvania  was  wholly  free  from 
sulphur,  and  for  that  reason  perfectly  sweet  burning  oil,  gasoline,  par- 
affin, and  oil's  numerous  by-products  could  be  distilled  therefrom.  But 
both  the  Ohio  and  Canadian  oil  contained  sulphur  in  such  offensive 
combinations  that  it  was  impossible  to  refine  them  or  get  any  by-prod- 
ucts that  were  not  so  offensive  as  to  make  them'unmarketabJe.  Indeed, 
no  use  could  be  made  of  this  vast  oil  product,  save  for  fuel,  for  the 
odor  emanating  from  its  sulphur  was  so  offensive  and  permeating  that 
cargoes  of  ships  carrying  flour  and  bacon  near  vessels  loaded  with  these 
oils  were  spoiled.  Without  entering  into  details,  it  suffices  to  say  that, 
when  he  turned  his  attention  to  this  sulphur  pest,  Frasch  eliminated  it 
by  his  process  of  refining  and  revolutionized  the  Ohio  and  Canadian  oil 
industry,  making  it  equal  to  the  Pennsylvania  product.  Indeed,  while 
Frasch  was  exploring  this  Louisiana  sulphur  field,  he  was  also  turn- 
ing his  attention  to  treating  oil  while  it  was  in  situ  undergrotmd,  with 
a  view  to  increasing  production.  This  came  about  in  this  way :  Penn- 
sylvania oil  was  found  in  Devonian  sandstone  and  to  increase  its  un- 
derground flow  this  sandstone  was  shattered  by  exploding  nitroglycer- 
ine at  the  bottom  of  the  well.  On  the  other  hand,  the  Ohio,  Indiana, 
and  Illinois  oils  are  located  in  Silurian  limestone.  As  these  wells  were 
exhausted,  it  was  found  nitroglycerine  did  not  have  the  rejuvenating 
effect  in  limestone  it  had  in  the  Pennsylvania  sandstone,  so  Frasch  de- 
vised the  successful  use  of  sulphuric  or  hydrochloric  acid^^for  increas- 
ing the  oil  flow,  for  by  plugging  the  well  after  the  acid  was  poured 
down  the  pressure  of  the  carbonic  acid  gas  forced  the  acid  through 
the  most  minute  cracks  of  the  limestone  and  thus  opened  new  sources 
of  oil  supply. 

But  not  only  did  he  do  these  particular  things,  involving  sulphur  and 
treating  fluids  or  soluble  minerals  in  situ,  but  Frasch,  from  his  connec- 
tion with  the  oil  well  industry,  was  trained  in  what  was  probably  the 
most  resourceful  and  most  original  art  in  any  branch  of  human  ac- 
tivity in  overcoming  obstacles.  The  great  oil  fields  of  Pennsylvania 
have  given  the  courts  of  the  Third  Circuit  a  \more  than  ordinary  ac- 
quaintance with  the  art  of  gas  and  oil  well  drillings,  and  in  no  other 
field  of  activity  have  we  found  such  fertility  of  resource  and  original 
skill.  Why  this  is  so  will  be  apparent  at  once,  when  it  is  realized  that 
the  great  elemental  forces  with  which  the  operator  contends  are  located 
from  1,000  to  3,000  feet  below  the  surface,  and  can  only  be  reached 
by  mechanism  of  the  size  of  a  6,  8,  or  10  inch  bore,  and  that  such 
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mechanism  must  be  controlled  and  operated  from  the  surface.  When 
to  these  subterranean  difficulties  we  add  the  fact  that  these  operations 
are  carried  on  in  places  isolated  from  machine  shops  and  customary 
appliances,  we  can  appreciate  that  the  well  drillers'  art  is  a  species  of 
mining  distinct  in  itself,  and  those  engaged  in  it  are  the  most  re- 
sourceful of  men.  The  wonderful  developments  of  this  art,  its  con- 
trol of  water,  its  mastery  of  quicksands,  its  recovery  of  tools,  pipes, 
and  fittings  from  the  bottom  of  wells — ^these  and  many  other  features 
unite  to  make  the  art  one  in  which  improvements  in  the  art,  which  in 
olher  arts  would  be  looked  on  as  inventive,  are  in  this  art  considered 
as  the  natural  and  to  be  looked  for  expedients  and  devises  of  self- 
reliant,  resourceful  men.  We  can  thus  see  that  the  daring,  original, 
and  inventive  step,  which  Frasch  took  in  proposing  to  melt  this  sul- 
phur bed  in  situ  and  then  pump  it  to  the  surface,  was  made  by  a  man 
who  appreciated  what  he  wanted  to  do,  knew  the  obstacles  he  would 
have  to  encounter,  but  who  was  particularly  qualified  to  overcome  those 
difficulties.  We  can  also  understand  that  Frasch  entered  the  field, 
knowing  it  was  going  to  take  time,  for  he  was  a  man  of  such  large 
affairs  and  general  activities  that  even  this  sulphur  development  was  a 
side  issue,  or  as  he  himself  said : 

"At  that  time  my  sulphur  ^nterpnise  was  merely  a  hobby,  the  bulk  of  my 
time  being  devoted  to  my  Standard  Oil  work." 

He  approached  the  problem  in  a  most  thorough  way.  From  the 
proofs  it  would  appear  that  some  wells  had  been  previously  drilled 
through  the  sulphur  bed,  and  that  records  had  been  kept  of  the  strata, 
and  cores  had  been  taken  of  the  sulphur  itself  as  these  wells  were 
drilled.  We  here  remark  that  the  contention  of  the  plaintiff  is  that 
Frasch  conceived  his  process  and  applied  for  his  process  patent  under 
a  fundamental  misapprehension  of  the  physical  character  of  the  sul- 
phur bed  he  was  proposing  to  operate.  We  find  no  warrant  in  the 
proofs  of  this  assumption,  and  Frasch  himself  proves  the  contrary. 
He  got  a  core  of  the  sulphur;  he  had  it  before  him;  he  knew 
just  what  its  physical  structure  was.  It  is  said  his  patent  was  based  on 
the  assumption  that  the  Louisiana  sulphur  was  similar  to  Sicilian  sul- 
phur, in  that  it  was  impervious  to  water,  while  in  point  of  fact  it  was 
porous.  In  the  first  place,  if  the  Sicilian  sulphur  was  impervious  to 
water,  there  is  no  proof  whatever  that  Frasch  had  then  visited  the 
Italian  mines,  or  knew  that  their  sulphur  was  waterproof.  And  we 
have  seen,  also,  that  in  some  way  water  did  get  into  the  Sicilian  sulphur 
mines.  But  there  is  proof  that  he  knew  the  physical  structure  of  the 
Louisiana  sulphur,  for  the  very  first  thing  he  did  was  to  get  "a  core 
from  the  sulphur  deposit";  so  that  it  is  perfectly  clear  that  Frasch 
started  out  with  a  knowledge  from  this  core,  of  just  what  the  struc- 
tural character  of  this  sulphur  was.  If  it  was  porous,  he  had  the  evi- 
dence of  its  porosity  before  him.  If  he  knew  the  nonporous  character 
of  the  Sicilian  rock,  and  if  this  Louisiana  core  differed  from  the  Sicil- 
ian product,  then  he  had  them  before  him  for  contrast.  If  his  patent 
was  based  on  the  theory  of  nonporosity,  we  would  naturally  expect 
some  reference  to  be  made  in  specification  to  the  matter  of  porosity 
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or  nonporosity ;  hut  not  only  is  there  none,  but  when,  22  years  after, 
Frasch  summed  up  all  his  work  and  detailed  all  the  obstacles  that  con- 
fronted him  in  this  Louisiana  field,  and  when  he  recounted  how  he 
had  been  misled  in  re^rd  to  the  sulphur  bed,  he  never  once  referred 
to  sulphur  porosity  or  nonporosity,  or  suggested  that  his  process  was 
based  on  the  assumption  of  nonporosity.  On  the  contrary,  he  then 
and  there  asserted  that  his  original  process  was  carried  out  success- 
fully, and,  what  is  more,  he  made  no  reference  to,  or  attributed  any 
inventive  character  to,  any  act,  device,  or  disclosure  made  subsequent 
to  his  original  discovery  and  disclosure.  • 

Turning  to  the  account  of  Frasch  just  referred  to,  it  will  be  seen 
that,  in  addition  to  getting  the  sulphur  core,  he  also  got  the  drilling  rec- 
ords ;  but  these,  as  he  subsequently  found,  had  been  colored  by  peo- 
ple who  expected  to  float  companies,  and  that  what  he  had  considered 
correct  later  proved  to  be  entirely  wrong.    In  that  regard  he  says : 

"Unfortunately,  all  the  drilling  records  had  heen  colored  by  the  people  who 
expected  to  float  companies.  Everything  unfavorable  was  concealed,  and  only 
that  given  which  would  be  likely  to  induce  investment,  so  that  what  I  had 
considered  a  correct  report  proved  later  to  be  entirely  wrong." 

What  this  coloring  was  he  does  not  say,  and  certainly  does  not  say 
it  was  in  regard  to  the  porosity  of  the  sulphur  or  the  fact  of  water 
permeating  it.  That  the  company  had  been  misled  as  to  the  presence 
of  water  he  does  say,  and  that  this  misleading  information  had,  when 
rectified,  led  to  the  company  abandoning  the  work ;  but,  as  this  aban- 
donment took  place  before  Frasch  began  his  operations  for  the  com- 
pany, it  IS  clear  that  he  himself  was  under  no  misapprehensions  as  to 
the  presence  of  water  when  he  began  work.  As  to  this  discoverv  of 
water,  the  presence  of  water  containing  hydrosulphide,  the  death  of 
the  men,  the  water  permeating  the  sulphur,  and  the  consequent  aban- 
donment of  operations  by  the  company,  Frasch  says : 

"They  had  a  very  ingenious  scheme  for  sinking  a  shaft  with  a  shield,  but 
after  the  expenditure  of  a  great  deal  of  money  the  shield  was  lost,  and  the 
danger  due  to  the  presence  of  water  containing  hydrogen  sulphide  was  demon- 
strated by  the  death  of  a  number  of  men.  It  was  decided  to  abandon  this 
method,  especially  after  a  drilling  record  had  been  made  by  a  drilling  com- 
pany who  reported  direct  to  the  owners,  when  It  was  discovered  that  there 
was  no  roof  over  the  sulphur,  and  that  sulphur  water  was  permeating  the  tfe- 
posit  in  inexhjo/iistible  quantities,** 

What  was  the  misleading  information,  which  Frasch  had,  he  docs 
not  say ;  but  its  nature  was  such  as  led  him  to  believe  the  sulphur  bed 
extended  through  the  region  generally,  and  to  purchase  adjoining  prop- 
erty and  drill  a  well  of  his  own,  which  first  well  was  followed  by  three 
others.    Referring  to  these  matters  Frasch  says : 

'*Being  misinformed  as  to  the  character  of  the  deposit,  I  readied  the  con- 
clusion that  the  sulphur  was  distributed  in  the  rock,  as  in  Sicily,  and,  when 
I  heard  of  the  limestone  roof  covering  the  deposit,  I  felt  that  sulphur  could 
be  found  anywhere  within  reasonable  proximity  to  the  sulphur  mines.     •     •    • 

"In  view  of  the  information  obtained  from  the  various  companies,  I  b^leved 
that  there  was  sulphur  over  miles  of  territory,  and  started  to  drill  on  land  I 
had  purchased  within  a  mile  and  a  half  of  Sulphur  Mine.  I  went  down  over 
2,000  feet  without  finding  anything.  Then  I  located  a  second,  a  third,  and  a 
fourth  well,  but  found  no  sulphur  in  any  instance.     This  took  much  time 
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and  money,  and  I  finally  reached  the  conclusion  that  all  the  sulphur  was  lo- 
cate on  the  land  owned  by  the  New  York  company  operating  It  at  the  tlme/^ 

From  Frasch's  account  it  appears  that  from  the  very  start  he  de- 
termined not  to  operate  the  bed  as  was  done  in  Sicily,  not  for  any 
physical  reason,  but  on  the  practical  commercial  one  that  he  could  not 
compete  with  Sicilian  labor.    In  that  regard  he  says : 

*1  realized  at  the  oatset  that  a  method  entirely  different  from  that  em- 
ployed in  the  mines  of  Sidly  was  necessary  for  success  here,  as  the  class  of 
labor  required  to  operate  this  mine  would  demand  at  least  $5  per  day,  while 
the  Sicilian  miners  were  being  paid  60  cents." 

This  labor  barrier  Frasch  determined  to  overcome  by  abandoning 
shafting,  quarrying,  and  carrying  to  the  surface.  His  plan  was,  as 
stated  by  himself: 

**To  meet  the  extraordinary  conditions  existing  In  this  deposit,  I  decided  that 
the  only  way  to  mine  this  sulphur  was  to  melt  It  In  the  ground  and  pump  It 
to  the  surface  In  the  form  of  a  liquid.  After  careful  study  and  consideration, 
I  became  convinced  that  this  could  be  done." 

Having  found  no  sulphur  in  the  four  neighboring  wells  he  drilled, 
Frasch  evidently  came  to  the  conclusion  that  the  sulphur  bed  was  con- 
fined to  the  company's  property;  so  he  became  associated  with  them, 
and  proceeded  to  drill  a  test  well,  which  led  him  to  completely  modify 
the  process  and  apparatus  he  had  expected  to  use.  In  that  regard  he 
says : 

•*I  succeeded  In  getting  possession  of  the  property,  and  at  once  set  to  work 
to  drill  a  well  of  sufficient  diameter  to  determine  finally  the  character  of  the 
existing  material.  When  this  had  been  done,  I  was  obliged  to  modify  com- 
pletely the  process  and  apparatus  I  had  expected  to  employ. 

"At  that  time  the  drilling  of  a  w^l  in  an  alluvial  deposit  containing  quick- 
sand, etc.,  was  a  very  tedious  task,  and  it  took  from  six  to  nine  months  to 
get  through  the  alluvial  material  to  the  rock — ^work  which  we  do  to-day  in 
three  days." 

At  this  point  we  note  that  the  well  which  Frasch  then  proceeded  to 
drill  on  the  company's  property  was  presumably  drilled  to  carry  out  the 
process  and  to  use  the  apparatus  disclosed  in  the  patents  which  he  had 
then  obtained.  Such  being  the  case,  three  questions  naturally  arise: 
First,  did  the  well  prove  the  process  was  practical?  Second,  did  the 
apparatus  suggested  in  the  patent,  and  used  in  the  well,  show  a  prac- 
tical way  of  using  the  process?  And,  thirdly,  what  modifications  of 
the  process  and  apparatus  did  this  well  lead  Frasch  to  make? 

Let  us  first  see  what  Frasch  had  patented.  As  to  process,  there 
were  two :  The  first  was  one  in  which  hot  water  was  used  to  liquefy 
sulphur;  the  second  was  one  in  which  the  sulphur  was  liquefied  by 
chemicals.  The  water  process  was  applied  for  October  23,  1890,  and 
resulted  in  the  grant  of  patent  No.  461,429,  of  October  20,  1891.  The 
gist  of  the  invention  is  thus  stated  in  the  specification : 

First,  the  use  of  underground  fusing:  "The  fusion  or  melting  of  the  sul- 
phur in  the  mine  or  underground  deposit  and  its  removal  in  a  fused  ^r 
melted  condition." 

Second,  the  fusing  agent:  "To  fuse  the  sulphur,  use  is  or  may  he  made  ot 
a  heat-conveying  fluid  or  vehicle,  preferably  a  cheiu;>  liquid,  such  as  water." 
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Third,  the  means  for  bringing  the  sulphor  to  the  surface:  TThe  llqnefled 
sulphur  need  not  be  forced  up  by  the  heat-conveying  liquid,  but  may  be  pump- 
ed np  in  any  ordinary  or  suitable  way.  ♦  •  ♦  The  term  'pmnping*  is  in- 
tended to  cover  the  movement  by  means  of  a  pump  or  any  known  or  suitable 
substitute  for  a  pump." 

And  in  connection  with  this  third  or  latter  feature  we  here  note  that 
as  but  one  claim  specifies  "pumping^"  and  all  the  others  use  the  general 
term  "removing,"  it  is  quite  evident  that  Frasch  contemplated  that 
any  known  kind  of  lifting  agency  fell  within  the  scope  of  his  process. 
As  to  the  use  of  water  as  a  heat-conveying  vehicle,  it  is  quite  evident, 
in  his  application  as  originally  filed,  Frasch  made  "contact"  of  the 
water  with  the  sulphur  an  element  of  his  claims.  Such  water-sulphur 
"contact"  IS  specified,  for  instance,  as  (claims  3-9,  inclusive)  "fusing  the 
sulphur  in  the  mine  by  bringing  into  contact  therewith  a  fluid,"  etc. 
But  on  December  26th  following  Frasch  filed  additional  claims,  and 
among  them  was  claim  10,  which  provided : 

"The  process  of  mining  sulphur,  consisting  In  circulating  through  the  under- 
ground deposit  of  sulphur  or  sulphur-bearing  rock  a  fluid,  such  as  water,  at 
a  temperature  above  the  melting  point  of  the  sulphur,  thereby  liquefying  the 
sulphur  by  fusion,  and  removing  the  melted  sulphur,  substantially  as  de- 
scribed." 

In  this  it  will  be  observed  he  changes  from. "contact"  to  "circulating 
through  the  underground  deposit  or  sulphur-bearing  rock  a  fluid."  It 
is  quite  evident,  therefore,  that  Frasch,  by  this  addition  of  a  "cir- 
culating through  claim,"  meant  something  different  from  his  "con- 
tact" claims,  and  that  two  subdivisions  of  water  treatment  are  dis- 
closed by  this  patent,  viz. :  One,  the  fusing  of  sulphur  by  water  com- 
ing in  contact  therewith ;  the  other,  by  water  circulated  through  it. 

When  Frasch,  on  October  23,  1890,  applied  for  this  patent,  he 
coupled  with  his  process  a  form  of  apparatus  by  which  his  process 
could  be  used.  The  office  compelled  a  division,  and  his  apparatus  was 
finally  patented  to  him  in  No.  461,430,  granted  October  20,  1891. 
Without  entering  into  details,  it  suffices  to  say  this  patent  disclosed 
three  distinct  elements,  but  all  used  in  combination,  viz. :  First,  the 
fluid  heating  appliances  on  the  surface ;  second,  the  appliances  which 
carried  the  heated  fluid  to  the  sulphur  bed ;  and,  third,  the  appliances  by 
which  the  sulphur  melted  underground  was  brought  to  the  surface. 
Referring  to  his  drawings,  Frasch  says : 

*'F1^re  I  is  a  diagram  of  a  plant  for  mining  sulphur  in  accordance  with  the 
invention.    Figure  II  is  an  enlarged  diagram  of  the  well." 

Taking  these  two  figures  as  embodying  his  plant  and  his  well,  Frasch 
adds: 

"Referring  to  Figs.  I  and  II,  a  well  A  is  drilled  as  usual,  in  making  salt  and 
oU  wells,"  etc. 

He  then  proceeds  from  this  point  (line  52  of  page  1  of  his  specifica- 
tion to  line  80  of  the  second  page  of  his  patent)  to  describe  the  process 
and  the  apparatus  for  securing  sulphur  fusion.  The  reference  letters 
in  his  description  are  to  plant.  Figure  I,  and  well,  Figure  II,  and 
there  is  no  reference  or  allusion  in  this  description  to  any  other  draw- 
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ing  or  feature  of  the  specification,  save  these  shown  in  Figures  I  and 
II.  Therefore  the  language  he  uses  applies  to  and  must  be  read  onto 
Figures  I  and  II.  In  the  operation  thus  described,  the  hot  water  from 
the  heaters  is  forced  by  force  pump  P,  down  the  casing  B,  and  after 
it  has  melted  the  sulphur,  such  water,  together  with  the  melted  sul- 
phur, is  forced  to  the  surface  through  the  tubing  C,  and  eventually 
returned  to  the  heater.  It  is  of  this  circulating  process  and  device  the 
specification  says : 

"It  will  thus^be  seen  that  there  is  a  closed  circuit,  which  includes  a  chamber 
In  the  sulphur  or  sulphur-bearing  rock,  and  through  which  water  at  a  tem- 
perature sufficient  to  fuse  the  sulphur  is  forced." 

But  this  water  pressure,  water  circulating  and  water-sulphur  lifting 
process  is  not  the  only  one  Frasch  suggested.     In  his  specification  he 
also  says :    "Fig.  Ill  is  a  view  illustrating  a  modified  arrangement  of 
part  of  the  apparatus" — ^which  was  noncirculating.    This  modification  • 
Frasch  thus  describes: 

"Instead  of  relying  upon  the  pump  F  to  force  the  melted  sulphur  and  hot 
water  up  the  tubing  C,  a  pump  T  at  \lie  bottom  of  the  tcett  in  the  tuli/ng  C 
ma^  te  employed,  as  shown  in  Fig,  III.  By  the  use  of  this  latter  pumping  ar- 
rangement it  is  not  necessary  to  flU  the  cavity  in  the  mine  with  hot  water  in 
order  to  remove  the  melted  sulphur,  since  it  can  be  raised  hy  the  pump  in  the 
tubing  C.  The  mine  might  be  filled  with  hot  water,  and  after  a  quantity  of 
sulphur  had  melted  this  could  then  be  removed  by  the  pump  F*,  thus  making 
the  operation  of  melting  the  sulphur  and  removing  it  periodical.  The  pump  F' 
is  formed  by  a  working  barrel  at  the  bottom  of  the  well  and  a  plunger  operated 
by  a  sucker  rod  with  valves  such  as  are  commonly  used  in  oil  wells  where  a 
similar  arrangement  of  pump  is  employed." 

Frasch  also  pointed  out  another  modification,  saying:  "Fig.  IV 
is  a  view  illustrating  a  further  modification" — which  it  will  be  observed 
may  be  either  circulating  or  noncirculating.  This  modification  he  thus 
describes : 

"In  Fig.  IV  there  is  a  third  passage  or  pipe  T  extending  into  the  mine, 
through  which  the  hot  water  (or  other  fusing  vehicle)  pumped  down  the  casing 
B  may  be  allowed  to  escape  after  having  first  melted  the  sulphur  in  the  mine. 
The  melted  sulphur  collects  about  the  end  of  thQ  tubing  (7,  through  which  it  is 
raised  by  the  pump  F\  Of  course  it  could  be  forced  up  by  the  pressure  in  the 
mine  by  checking  the  outflow  from  the  pipe  T.  The  pipe  T  is  (or  may  be) 
connected  with  the  heaters  E" 

The  specification  does  not  state  the  distance  pipe  T  is  from  the  main 
pipe  or  when  it  was  drilled.  It  follows,  therefore,  that  it  is  quite  pos- 
sible that  the  pipe  T  may  have  been  drilled  at  such  distance  in  time 
and  place  from  the  main  well  that  the  hot  water  coming  down  the  main 
well  would  have  to  work  its  way  for  a  considerable  distance  through 
the  sulphur  rock  itself,  or  fissures  in  it,  in  order  to  reach  the  outlet  pipe 
T.  And  it  is  also  apparent  that,  the  hole  for  T  being  drilled  through 
the  same  strata  as  the  main  well,  but  having  no  casing  to  shut  off  the 
water  in  the  strata  which  the  drill  passed  through,  ttie  water  of  the 
strata  would,  as  the  well  was  drilled,  flood  the  hole,  and  consequently 
the  sulphur  bed. 

It  will,  of  course,  be  noted  that,  whatever  the  problematic  effect  of 
the  drilling  of  the  bJeed  pipe  T,  it  is  apparent  that,  as  stated  in  the  ex- 
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tract  quoted  above,  the  device  was  one  which  provided  two  water 
courses:  A  closed  circuit  similar  to  that  of  Figs.  I  and  II;  for,  as 
stated  in  the  extract  last  quoted : 

"Of  course  It  could  be  forced  up  by  the  pressure  in  the  mine  by  checking 
the  outflow  from  the  pipe  T.  The  pipe  T  is  (or  may  be)  connected  with  the 
heaters  E,** 

Instead  of  being  thus  used  as  part  of  a  closed  circuit,  or  a  dead  end 
to  secure  a  closed  circuit,  pipe  T  might  be  used  as  an  open  outlet  to 
the  surface,  viz.  "the  hot  water  (or  other  fusing  vehicle)  pumped  down 
the  casing  B  may  he  allowed  to  escape  after  having  first  melted  the 
sulphur  in  the  mine/'  in  which  case,  as  the  specification  states,  "The 
melted  sulphur  collects  about  the  end  of  the  tubing  C,  through  which 
it  is  raised  by  the  pump  F\'*  From  this  it  will  appear  that  this  aj^a- 
ratus  patent  really  disclosed  alternative  uses  of  apparatus :  First,  the 
closed  water  circuit  of  Figs.  I  and  II,  with  water  lift  of  sulphur ;  sec- 
ond, the  closed  water  circuit  of  Fig.  IV,  with  water  lift  of  sulphur; 
third,  the  water  circuit  of  Figs.  I  and  II  caused  by  deadheading  pipe 
T  of  Figure  IV,  with  water  lift  of  sulphur;  fourth,  the  open  outlet 
through  T  of  Figure  IV,  with  pump  lift  of  sulphur;  and,  fifth,  the 
partial  water  filling  of  the  sulphur  when  Figs.  I  and  II  were  used  with- 
out closing  the  circuit  and  a  pump  or  other  device  was  used  to  lift  the 
sulphur. 

In  addition  to  these  several  modifications  indicated  in  these  two 
patents,  where  water  was  the  heat  vehicle  used,  it  will  also  be  appar- 
ent that  all  these  agencies,  appliances,  and  processes  could  be  used  by 
Frasch  in  his  later  patent  No.  461,431,  which  he  applied  for  on  De- 
cember 26,  1890,  where  his  fluid,  in  addition  to  conveying  heat,  was 
a  solvent  such  as  "bisulphide  of  carbon,  tar,  petroleum,  and  other 
hydrocarbon  or  ethereal  oils." 

From  this  resume  of  Frasch's  patents,  it  will  be  seen,  he  had  several 
modifications  or  alternative  methods  he  could  employ,  and  his  work 
was  not  based  on  a  single,  predetermined  plan,  adapted  to  meet  but  one 
set  of  underground  conditions. 

Turning  from  these  theoretical,  paper  outlines  of  his  process,  let 
us  ascertain  what  Frasch  actually  did,  and  how  his  theories  worked 
out  when  he  drilled  his  fifth  well,  which  was  located  on  the  ground 
under  which  the  four  prior  wells  told  him  the  sulphur  could  only  be 
found.  Of  this  well,  and  the  success  of  his  process,  we  have  quite  full 
proof. 

Frasch's  first  well  on  the  Sulphur  Company  premises  was  No.  14. 
It  was  drilled  in  the  fall  of  1894,  under  the  directions  of  Jacob  C. 
Hoffman,  an  experienced  man,  and  one  who  evidently  knew  conditions 
and  obstacles  he  would  naturally  have  to  overcome.  Hoffman  says 
there  had  been  13  wells  drilled  before  that  by  the  company,  that  the 
cores  were  there  which  had  been  taken  out  in  former  driUings,  that 
there  were  blueprints  showing  the  different  formations,  and  that  he 
found  the  reports  of  both  Schmitz  (1893)  and  Roth  well  (1890)  in  the 
Office.  The  heating  plant  was  built,  the  well  'drilled  and  provided  with 
apparatus  as  .outlined  in  Frasch's  patent,  and  the  difficulties  and  delays 
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were  those  incident  to  a  work  of  this  character.    In  that  respect  Frasch 
says: 

''At  that  time  the  drilling  of  a  well  in  an  alluvial  deposit  containing  quick- 
sand, etc.,  was  a  very  tedious  task,  and  it  took  from  six  to  nine  months  to  get 
through  the  alluvial  material  to  the  rock — ^work  which  we  do  to-day  in  three 
days." 

The  first  part  of  the  work  determined  on  was  to  drive  a  10-inch  cas- 
ing through  the  quicksand  until  they  reached  the  cap  rock.  In  that 
regard  the  patent  said : 

"A  well  A  is  drilled,  as  usual,  in  making  salt  and  oil  wells,  a  casing  B  (say 
10  inches  in  diameter)  being  brought  to  the  rock  above  the  sulphur,  so  as  to 
shut  off  water  and  quicksand.*' 

This  is  what  Hoffman  says  they  did:  ' 

"We  were  attempting  to  drive  a  IQ-inch  drive  pipe  from  the  surface  down 
to  the  rock  overlaying  the  sulphur  deposit." 

As  to  the  difficulties  he  says : 

"In  driying  the  pipe  we  encountered  an  enomious  deposit  of  quicksand, 
which  seemed  to  grip  the  pipe  very  firmly,  so  it  w&s  very  hard  work  to  drive 
this  pipe  downward.  •  •  ♦  I  recall  that  in  some  cases  we  would  allow  a 
stem  weighing  nearly  2,000  pounds  to  strike  the  driving  cap  on  top  of  the 
drive  pipe  as  much  as  200  timea  to  drive  the  pipe  an  inch." 

But  these  difficulties,  and  the  quicksand  pushing  up  through  the  drive 
pipe  with  such  tremendous  pressure  as  to  float  the  tools,  were  over- 
come, and  as  Hoffman  says : 

"This  method  of  drilling  continued  practically  until  we  had  driven  the  10- 
inch  pipe  onto  the  rods  overlying  the  sulphur." 

The  cap  rock  being  reached,  and  the  patent  instructing,  "and  a 
smaller  hole  (say  8  inches  in  diameter)  being  continued  into  or  to  the 
bottom  of  the  sulphur  deposit,"  Hoffman  followed  these  instructions, 
his  testimony  being : 

"After  driving  the  10-inch  pipe  firmly  onto  the  rock,  we  reduced  the  size  of 
the  bit  with  which  we  had  been  drilling  from  10-inch  to  8-lnch,  and  we  con- 
tinued the  8-inch  hole  to  the  bottom  of  the  sulphur  bed." 

After  driving  4  or  5  feet  into  the  sulphur,  Hoffman  struck  a  flow 
of  sulphur  water.  This  gave  them  considerable  trouble;  its  volume 
and  head  was  such  that  it  rose  8  feet  above  the  derrick  floor.  Although 
the  gas  from  this  wa^erflow  caused  serious  physical  annoyance  to  the 
drillers  and  necessitated  substantial  changes  in  drilling  arrangements 
on  the  derrick  floor,  it  is  highly  significant  that  neither  Hoffman  nor 
Frasch  allude  to  this  water  flow  as  anything  unexpected. 

The  proof  also  shows  that  all  the  wells  drilled  by  the  old  company 
were  flowing  water.  The  Schmitz  report  of  1893,  to  which  Hoffman 
refers  in  his  testimony,  shows  that  in  the  well  drilled  in  February,  1893, 
from  the  time  the  drill  entered  the  sulphur  bed  at  472  feet,  there  was 
an  almost  steady  increase  in  water,  until  at  560  feet  a  test  showed  160 
gallons  per  minute,  "of  which  140  gallons  are  issued  from  the  4-inch 
casing  and  come  from  the  upper  sulphur  horizon  from  472  to  520  feet. 
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No  increase  of  water  has  been  found  from  520  to  560  feet,  hut  the  wa- 
ter has  greater  force  at  560-foot  level  or  depth  and  rises  8  feet  above 
drill  floor,  or  over  9  feet  above  surface  in  a  3-inch  pipe." 

Referring  to  the  increase  of  water  which  was  found  from  660  to  680 
feet  which  was  through  sulphur  or  sulphur  and  limestone,  Schmitz 
says : 

"That  the  increase  was  direct  due  to  water  sources  strudt  in  the  last  20  feet. 
♦  *  *  Tlie  limestone  and  gypsum  (especially  the  former)  has  many  cavities, 
as  the  drill  record  shows,  which  cavities  have  lilcely  large  extension  in  the 
strata,  or  connect  with  each  other  horizontally  and  vertically,  and  thus  may 
communicate  the  waters  from  the  principal  flows  of  the  sulphur-bearing  marl, 
limestone,  and  gypsum  strata,  and  from  one  level  to  the  other." 

In  the  Supplement  of  June  3,  1893,  Schmitz  says : 

"While  I  have  only  small  hopes  that  the  property  of  your  company  can  be 
ever  mined  with  success  by  the  common  methods  (shafts,  etc.)  on  account  of 
the  porous  and  cavy  structure  of  the  formation  and  the  uxiter  masses  present 
in  the  sulphur  deposits  and  formation,  I  think  it  but  proper  that  the  directors 
of  your  company  should  do  no  decisive  step  as  to  the  abandonment  of  the 
property  until  they  have  fully  satisfied  themselves*  that  the  u>aters  of  the  Sul- 
phur horizon  heUyio  the  ftig  flotjc^s  are  too  large  to  he  controlled,  and  as  well 
that  there  exists  no  other  practical  methods  of  extracting  the  sulphur  than 
by  the  common  shaft  methods." 

As  these  reports  were  accessible  to  Hoffman,  as  Frasch  had  joined 
forces  with  the  company,  as  the  company  had  been  advised  that  this 
water  in  the  sulphur  forbade  shaft  mining,  and  as  neither  Hoilman  nor 
Frasch  say  the  presence  of  water  in  the  sulphur  was  any  surprise  to 
them,  we  are  justified  in  declining  to  believe  that  Frasch's  patented 
process,  or  his  use  of  it  in  well  No.  14,  was  based  on  the  assumption 
that  the  sulphur  in  this  property  was  nonporous  and  free  from  water. 

When  the  drilling  of  the  8-inch  hole,  extending  from  the  cap  rock 
and  the  end  of  the  casing  and  into  the  sulphur  bed,  was  completed,  a 
6-inch  tubing  was  inserted,  with  a  plug  at  its  lower  end.  This  tubing 
was  perforated  at  the  lower  end  to  strain  the  entering  sulphur,  while 
higher  up  were  larger  holes  for  the  outflow  of  the  hot  water.  Within 
the  6-inch  tubing  was  a  string  of  3-inch  pipe  provided  with  a  work- 
ing barrel  and  sucker  rods,  adapted  for  pumping  melted  sulphur.  As 
to  the  appliances  on  top  of  the  ground  for  heating  the  water  and  forc- 
ing it,  under  pressure,  into  the  sulphur  bed,  no  detailed  description  need 
be  given,  further  than  to  say  they  were  in  substantial  form,  as  directed 
in  the  specifications.  The  well  having  been  drilled,  the  process  used 
was  thus  stated  by  Hoffman: 

"After  having  the  well  connected  up,  as  I  have  above  described,  we  first 
tested  out  our  steam  lines  and  connections  to  the  heater  and  connections 
leading  to  the  well.  When  we  found  everything  was  tight,  we  shut  ofiC  the 
steam  and  blew  out  the  heater  through  the  exhaust  valve  I  have  already 
referred  to.  We  next  started  our  pumps,  pumping  cold  water  into  the  heater 
and  allowing  this  to  fiow  by  gravity  from  the  bottom  of  the  heater  down  the 
6-inch  casing  and  out  into  the  well.  This  was  to  see  if  the  strainer  had  not 
become  obstructed  in  lowering  it  into  the  well.  When  we  found  that  the 
water  passed  down  freely  without  backing  up  into  the  heaters,  we  gradually 
turned  the  steam  on  from  the  3-lnnh  line  leading  from  the  manifold  above  the 
boilers  to  the  heaters.  This  opera  lion  was  always  part  of  my  duty,  because  it 
became  necessary  to  allow  the  steam  to  pass  through  the  valve  very  slowly. 
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to  prevent  any  pounding  of  the  lines  as  It  met  the  hot  water.  After  having  the 
full  boiler  pressure  on  the  well  for  about  24  hours,  during  which  time,  of 
course,  we  were  pumping  water  into  the  heater  all  the  time,  Mr.  Prasch  per- 
sonally raised  the  lever  leading  from  the  safety  valve  in  the  line  extending 
horizontally  from  the  T,  allowing  the  accumulated  steam  in  the  3-inch  tubing  to 
escape.  This  steam  blew  very  strongly  at  first,  and  after  continuing  for  a 
short  time  it  seemed  to  lack  the  force  it  started  with,  and  in  watching  Mr. 
Frasch*s  face  I  felt  that  he  realized  the  well  had  sealed  over,  and  in  a  short 
time  no  steam  would  escape  through  this  line.  This  proved  to  be  the  case; 
the  well  had  sufficiently  sealed  after  going  through  this  exhaust  pipe  for 
about  5  minutes  that  we  could  remove  the  valve  on  the  top  of  the  Scinch  tubing 
and  get  ready  to  lower  the  suclcer  rods  and  plunger,  in  order  that  we  could 
start  pumping  the  liquid  sulphur.  We  then  connected  the  plunger  on  the 
bottom  of  the  sucker  rods,  lowered  these  rods  and  plunger  down  to  the  work- 
ing valve  already  referred  to,  put  a  stuffing  box  on  top  of  the  3-inch  through 
which  the  polished  rod  operated,  connected  the  sucker  rod  with  the  walking 
beam,  starting  the  engine,  and  in  a  short  time  were  pumping  sulphur." 

From  this  it  will  be  seen  that  on  the  first  trial  Frasch's  process  prov- 
ed practical;  sulphur  was  liquefied  underground  and  pumped  to  the 
surface.    Frasch's  interesting  account  agrees  with  Hoffman's,  and  is : 

"I  drilled  a  well  through  the  alluvial  deposit  to  the  rock  with  a  10-inch 
pipe;  then  continued  through  the  sulphur  deposit,  which  was  about  200  feet 
thick,  with  a  l>-inch  drill,  and  immersed  a  6-inch  pipe  from  the  surface  to 
the  bottom  of  this  well.  The  6-inch  pipe  had  a  strainer  only  6  inches  long,  at 
the  very  bottom,  and  a  seat  to  receive  the  3-inch  pipe  through  which  we  ex- 
pected to  lift  the  sulphur  to  the  surface.  The  6-inch  pipe,  directly  above  the 
seat  for  the  3-inch  pipe,  was  also  perforated  for  a  distance  of  3  feet. 

"After  the  well  had  been  drilled,  and  before  the  pipes  were  inserted,  it  was 
filled  up  with  sand  in  order  to  insure  a  tight  receptacle  at  the  bottom  for  the 
Uquid  sulphur.  After  the  same  had  been  washed  out,  the  pipes  were  inserted 
and  equipped,  and  the  well  .was  ready  for  the  melting  fluid. 

"This  melting  fluid  consisted  of  water  superheated  to  335*  Fahr.  The  por- 
osity of  the  rook  in  whAch  the  melting  had  to  he  done  seemed  to  furnish  an 
almost  insurmountable  obstacle  to  success,  as  I  feared  that  the  vAld  waters 
in  the  rock  would  break  into  the  melting  zone  /  expected  to  create,  and  re- 
duce the  temperature  of  the  fluid  with  which  I  expected  to  melt  below  the 
temperature  necessary  to  fuse  the  sulphur.  I  had  supplied  a  large  number  of 
boilers  to  furnish  the  heat  necessary  to  maintain  in  the  well  a  temperature 
higher  than  that  required  for  the  fusion  of  the  sulphur. 

"The  water  was  superheated  in  columns  in  which  100  pounds  per  square 
Inch  pressure  was  maintained,  and  the  apparatus  which  I  had  constructed  to 
accomplish  this  proved  efficient  We  used  20  150  horse  power  boilers  for  a 
well,  which  represents  experimentation  on  a  ponderous  scale. 

"When  everything  was  ready  to  make  the  first  trial,  tchich  would  demon- 
strate either  success  or  failure,  we  raised  steam  in  the  boilers,  and  sent  the 
superheated  water  into  the  ground  without  a  hitch.  If  for  one  instant  the 
high  temperature  required  should  drop  below  the  melting  point  of  sulphur,  it 
would  mean  failure,  consequently  intense  interest  centered  in  this  flrst  at- 
tempt. 

"After  permitting  the  melting  fluid  to  go  into  the  ground  for  24  hours,  I 
decided  that  sufficient  material  must  have  been  melted  to  produce  some  sul- 
phur. The  pumping  engine  was  started  on  the  sulphur  line,  and  the  increas- 
ing strain  against  the  engine  showed  that  work  was  being  done.  More  and 
more  slowly  went  the  engine,  more  steam  was  supplied,  until  the  man  at  the 
throttle  sang  out  at  the  top  of  his  voice,  'She's  pumping.*  A  liquid  appeared 
In  the  polished  rod,  and  when  I  wiped  it  off  with  my  finger  I  found  my  finger 
covered  with  sulphur.  Within  five  minutes  the  receptacles  under  pressure  were 
opened,  and  a  beautiful  stream  of  the  golden  finid  shot  into  the  barrels  we  had 
ready  to  receive  the  produce.  After  pumping  for  about  15  minutes,  the  40 
barrels  we  had  supplied  were  seen  to  be  inadequate.    Quickly  we  threw  up 
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embankments  and  lined  them  with  boards  to  receive  the  sulphnr  that  was 
gushing  forth,  and  since  that  day  no  further  attempt  has  heen  made  to  provide 
a  vessel  or  a  mold  into  which  to  put  the  sulphMr. 

"When  the  sun  went  down  we  stopped  the  pump  to  hold  the  liquid  sulphur 
below  until  we  could  prepare  to  receive  more  in  the  morning.  The  material 
on  the  ground  had  to  be  removed,  and  willing  hands  helped  to  make  a  dean 
slate  for  the  next  day.  When  everything  had  been  finished,  the  sulphur  all 
piled  up  in  one  heap,  and  the  men  had  departed,  I  enjoyed  all  by  myself  this 
demonstration  of  success,  I  mounted  the  sulphur  pile  and  seated  myself  on  the 
very  top.  It  pleased  me  to  hear  the  slight  noise  caused  by  the  contraction  of 
the  warm  sulphur,  which  was  like  a  greeting  from  below — proof  that  my 
object  had  been  accomplished.  Many  days  and  many  years  intervened  before 
financial  success  was  assured,  but  the  first  step  toward  the  ultimate  goal  had 
been  achieved.  We  had  melted  the  mineral  in  the  ground  and  brought  it  to 
the  surface  as  a  liquid.    We  had  demonstrated  that  it  could  he  done'* 

The  well  was  punlped  for  4  or  5  hours,  producing  some  500  bar- 
rels of  sulphur,  when  mechanical  difficulties  began.  The  pump  sucker 
rods  started  to  jerk,  and  finally  ceased  working  altogether.  The  dif- 
ficulty was  at  once  diagnosed  as  due  to  the  sulphur  corroding  the  iron 
working  parts  of  the  valve  and  pump,  and  when  the  sucker  rods  were 
drawn  such  proved  to  be  the  case.  It  was  at  once  seen  these  iron  parts 
must  be  replaced  by  ones  that  would  not  corrode ;  aluminum  was  de- 
termined upon,  and  it  was  arranged  that  Frasch,  who  was  then  leav- 
ing for  Cleveland,  should  send  such  aluminum  parts  to  the  well.  Be- 
fore leaving,  and  pending  the  arrival  of  the  aluminum  parts,  Frasch 
arranged  to  operate  the  surface  plant  a^d  steam  the  well,  so  that,  as 
Hoffman  testified : 

*'We  would  be  storing  up  heat  in  the  sulphur  rock  as  well  as  melting  sulphur, 
so  that  when  he  furnished  us  with  the  new  working  valve  we  could  imme- 
diately lower  this  and  start  pumping  right  away." 

But,  unfortunately  for  this  plan,  the  pressure  on  the  boiler  of  the 
heating  plant  had  developed  dangerous  weakness,  and — 

''fearing  that  this  would  let  go  and  cause  an  explosion,  we  had  to  shut  off  our 
steam,  and  in  shutting  off  the  steam  the  sulphur  cooled  around  the  six-inch 
cas^g,  closing  the  water  outlets,  so  that  when  we  attempted  to  again  operate 
the  well  we  could  get  no  water  to  pass  through  the  6-inch  casing." 

The  result  was  that  after  the  first  pumping,  which  was  the  latter  part 
of  1894,  no  further  pumping  took  place  until  the  fall  of  1895 ;  but  it 
will  be  noted  that  such  delay  was  wholly  due  to  defects  in  the  surface 
plant,  pump,  and  valve,  and  was  in  no  way  caused  by  any  defect  in 
the  Frasch  process.  In  this  period  of  inaction  the  well  piping,  as  also 
the  surface  apparatus,  were  practically  replaced.  As  to  the  well  equip- 
ment, tubing,  and  casing  Hoffman  testified : 

'*In  starting  to  equip  the  first  well,  our  first  casing  was  the  ordinary  black 
oil  well  casing,  of  rather  light  weight,  and  a  finer  thread  than  we  used  later.** 

When  the  sulphur  congealed  and  solidified  in  and  kround  the  tubing, 
working  barrel,  etc.,  it  of  course  became  necessary  to  pull  the  tubing, 
and,  when  this  was  done,  both  new  tubing  and  casing  were  put  in; 
obviously,  a  protracted  job.    As  Hoffman  say»: 

"The  time  spent  between  the  congealing  of  the  well  after  the  first  operation 
was  all  consumed  in  clearing  the  well  of  the  pipe,  so  that  it  could  be  recaaed 
and  retubed  with  new  equipment" 
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In  addition  to  this  retuhing  and  recasing  of  the  well  hole,  there  were 
four,  and  only  four,  changes,  none  of  which  were  process  changes. 
There  was,  first,  a  new  and  heavier  heater  top  in  connection  with  the 
sulphur  heating  system;  second,  using  a  tapering  plug  at  the  end  of 
the  tubing,  to  facilitate  dropping  the  tubing  to  place,  using  a  shorter 
strainer  and  galvanizing  it ;  third,  making  a  tighter  joint  at  the  point 
in  the  tubing  where  the  water  flowed  out  and  the  sulphur  ran  in; 
fourth,  using  aluminum  pump  valves,  to  avoid  corrosion.  Having  made 
these  changes,  the  second  trial  was  made  by  the  same  process  as  the 
first,  but  with  the  result  that  this  time  the  tonnage  was  increased  to  500 
tons.  Then,  as  it  proved,  the  aluminum  valves  proved  too  frail ;  the 
pumping  ceased,  the  sulphur  congealed,  and  another  delay  ensued, 
until  the  spring  of  1896.  HoflFman  testified  as  to  this  breakdown,  its 
cause,  and  its  remedy,  as  follows: 

*'After  baving  put  in  the  aluminum  yalves,  the  sucker  rods,  and  made  the 
connection  of  these  rods  to  the  walking  beam,  we  started  pumping.  •  •  • 
The  second  pumping  we  got  about  500  tons  of  sulphur.  The  well  up  to  this 
time  had  not  w^hat  we  call  'blowed' ;  by  this  I  mean  there  was  sufficient  melted 
sulphur  in  the  tubing  to  keep  the  steam  and  water  out  of  this  pipe,  but  finally 
we  noticed  that  the  sulphur  stream  had  ceased  flowing,  although  the  engine 
continued  to  run  freely.  We  then  decided  that  our  aluminum  valves  must  have 
broken  from  the  jar  of  the  heavy  column  of  sulphur  above.  In  attempting  to 
remove  the  barrel  and  the  valves,  we  had  to  shut  off  the  hot  water  to  the  well, 
and  the  melted  sulphur  again  congealed  around  th&  6-inch  casing  and  tubing.** 

Following  this  there  was  another  cessation,  or,  as  Hoffman  testified : 

"The  next  sulphur  we  obtained  was  in  the  spring  or  early  summer  of  1896, 
and  was  from  well  No.  14,  the  original  well  drilled  in  while  I  was  there." 

In  this  interval  changes  were  made,  all  of  which  were  also  not  of 
process,  but  of  apparatus  to  carry  on  the  original  process,  as  follows : 

First,  the  water  supply  from  the  adjoining  marshes  was  supple- 
mented by  a  river  supply  pumped  into  a  ditch  or  canal  8  miles  long ; 
second,  four  steam  boilers,  of  150  horse  power  each,  and  10  heaters, 
were  added ;  third,  to  obviate  congealing  of  sulphur  when  the  tubing 
had  to  be  pulled,  rapid-acting,  tubing-pulling  devices  and. additional 
valves  and  appliances  were  provided,  so  that  sulphur  congealing  would 
be  obviated;  fourth,  instead  of  the  frail  aluminum  pumping  device, 
an  air  lift  was  provided.  This  air  lift  consisted  simply  of  an  inch  air 
line,  suspended  in  the  3-inch  line.  This  latter  line  had  been  used  in  the 
former  trials.    It  was  thus  described  by  Hoffman : 

"The  top  of  the  S-inch  tubing  was  fitted  with  a  T  and  our  usual  horizontal 
pipe  was  run  out  towards  the  sulphur  bins.  This  pipe  was  provided  *with  a 
safety  valve  as  in  our  first  operation.  In  the  top  of  the  3-inch  T  was  a  heavy 
plug.  This  plug  was  threaded  on  both  top  and  bottom  sides,  and  in  the  bottom 
of  the  plug  was  screwed  the  1-inch  air  line  which  hung  down  Into  the  d-inch 
tubing  and  extended  to  within  probably  13  to  15  feet  from  the  bottom  of  the 
well.  In  the  top  of  this  plug  Just  described  was  also  a  1-inch  line  which  was 
connected  with  an  air  compressor,  which  had  been  sent  us  since  our  last  diffl* 
culty  in  pumping  by  means  of  the  sucker  rod  method,  and  which  we  hoped  to 
use  in  raising  sulphur  In  our  next  operation.  •  •  •  we  in  all  cases  first 
tested  our  lines  as  previously  described.  Steam  was  then  turned  into  the  (i- 
inch  casing.  This  was  continued  for  probably  10  or  12  hours.  We  then  turned 
one  of  the  heaters  into  the  10-inch  pipe  and  continued  that  for  another  12 
hours ;  of  course,  at  all  times  keeping  the  heat  going  down  the  0-lnch  casing. 
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On  trying  the  well  for  melted  sulphur  after  steaming  probably  24  hours,  we 
found  the  well  sealed.  We  started  our  air  compressor,  and  the  pressure  com- 
menced to  gradually  rise,  and  in  a  short  time  the  sillphur  was  flowing  tn 
gushes  out  of  the  sulphur  discharge  pipe  into  the  bins.  We  continued  pumping 
by  this  method  as  long  as  we  could  get  any  melted  sulphur  or  had  bin  capacity 
for  the  same." 

Hoffman  testified  the  air  compressor  was  known  as  the  Clayton  com- 
pressor; that  it  was  a  secondhand  one;  that  while  Mr.  Frasch  was 
at  the  well,  and  gave  instructions  to  them  how  to  use  it,  when  sulphur 
was  first  pumped;  that  "we  had  tested  out  the  air  compressor  after 
having  placed  it  on  its  foundation." 

A  study  of  the  proofs  in  this  case  also  satisfies  us  that  the  long  de- 
lays, before  this  sulphur  process  proved  commercially  profitable,  were 
not  due  to  unexpectedly  meeting  water  in  the  sulphur  deposit,  or  the 
necessity  of  further  invention  of  apparatus  to  utilize  Frasch's  process, 
but  were  due  to  financial,  fuel,  drilling,  and  the  like  difficulties.  Neither 
Hoffman  nor  Frasch  assert  that  the  presence  of  water  in  the  sulphur 
strata  was  unexpected,  or  caused  any  change  in  their  plans.  When 
Hoffman  began  drilling  under  Frasch's  directions,  they  had  the  drill- 
ing of  the  former  wells;  they  knew  these  13  wells  were  each  and  all 
flowing  sulphur  water.    In  that  regard,  Hoffman  says : 

"When  I  first  went  there,  instead  of  1  flowing  well,  there  were  at  least — or  to 
be  exact,  I  think  there  were — 13  flowing  wells,  and  all  of  them  flowed  sulphur 
water  freely.  One  of  them  we  rigged  up  and  used  for  bathing  purposes.  I  do 
not  recall  the  various  sizes  of  the  pipes  leading  from  these  wells,  but  each 
flowing  well  seemed  to  be  flowing  the  full  capacity  of  the  outlet  pipe  from 
that  welL" 

It  is  quite  evident  that  Frasch  recognized  that  the  hot  water  he 
pumped  into  the  wells  probably  passed  off  in  these  flowing  wells,  for 
as  soon  as  Hoffman's  first  well,  No.  14,  was  drilled,  Frasch  directed 
the  13  wells  to  be  shut  off.    On  that  point  Hoffman  says: 

"We  had  rigged  up  one  well,  as  I  before  stated,  for  bathhouse  purposes. 
After  we  had  been  steaming  well  No.  14  for  some  time,  I  noticed  In  bathing 
that  the  water  we  used  in  this  bathhouse  well  was  warmer  than  it  had  been. 
I  took  the  temperature  of  the  water,  and  found  that  it  had  increased.  I  ad- 
vised Mr.  Frasch,  who  was  in  Cleveland,  of  my  observation,  and  he  In  turn 
advised  me  to  shut  off  all  the  flowing  wells,  so  as  not  to  allow  any  of  our  hot 
water  to  possibly  escape  through  that  channel." 

Indeed,  we  cannot  read  Hoffman's  testimony,  and  escape  the  con- 
viction that  the  water  they  encountered  was  nothing  out  of  the  ordi- 
nary, and  they  met  it  and  neutralized  its  effects  by  increasing  heat  or 
damming  off  the  incoming  cold  water.  As  to  meeting  the  cold  water 
by  correspondingly  increased  heat  at  the  surface,  Hoffman's  account  is : 

"Q.  Well  No.  14,  as  I  understand  your  testimony,  was  first  steamed  and 
pumped  late  in  December,  1894?    A.  Yes,  sir. 

"Q.  At  that  first  steaming  and  pumping,  what  was  the  temperature  of  the 
water  at  the  heaters?    A.  330°. 

"Q.  You  understood  at  that  time  that  a  considerable  portion  of  this  heat 
would  be  lost  by  the  water  while  passing  down  the  6-lnch  tubing  In  the  well, 
didn't  you?  A.  We  understood  some  would  be  lost  by  coming  In  contact  with 
the  cold  water. 

''Q.  And  it  would  be  lost  before  the  water  ever  reached  the  sulphur  de|K)6it? 
A.  Yes,  sir. 
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"Q.  And  that  Is  one  reason  that  you  applied  such  a  high  temperature  at  the 
boilers  or  heaters?  A.  The  matter  of  the  proper  temperature  of  the  water 
that  we  were  to  put  into  the  well  was  given  us  by  Mr.  Frasch.  He  stated 
that  we  would  want  to  maintain  a  temperature  of  about  330  degrees  to  get 
our  best  results.  I  believe  that  about  95  pounds'  steam  pressure  at  the  boil- 
ers gave  us  a  tenoLperature  of  330  degrees  at  the  heaters,  and  we  had  the  safety 
valves  on  our  boilers  set  that  they  would  blow  off  at  about  100  pounds'  steam 
pressure,  so  that  we  would  not  increase  the  temperature  of  the  water  above  the 
figure  set  by  Mr.  Frasch.  He  said  at  that  time,  if  we  used  the  water  at  a 
higher  temperature,  it  would  have  a  tendency  to  thicken  the  liquid  sulphur." 

In  drilling  the  next  well,  No.  IS,  a  fissure  of  7  feet  was  discovered, 
and  the  incoming  water  was  dammed  back  with  sawdust.  With  ref- 
erence to  it,  Hoffman  testifies : 

"In  well  No.  15,  as  I  recall  it,  we  struck  some  fissures  after  reaching  the  sul- 
phur deposit,  one  fissure  of  which  was  at  least  7  feet  deep.  Before  turning 
the  hot  water  into  well  No.  15,  we  pumped  a  considerable  quantity  of  sawdust 
mixed  with  the  water  down  the  6-inch  casing,  and  allowed  this  to  flow  out 
with  the  cold  water,  in  the  hopes  of  bridging  across  some  of  the  openings,  so 
that  our  heat  would  not  flow  away  when  we  started  to  pump  the  hot  water. 
We  probably  pumped  sawdust  for  2  days  before  turning  steam  into  the  well?" 

Frasch's  account  of  the  use  of  sawdust  was : 

"About  that  time  we  found  that  some  wells  gave  out  and  ceased  to  pump 
when  there  had  been  no  breaking  of  the  pipes.  I  reached  the  conclusion  that 
the  cold  sulphur  water  permeating  the  rock  had  broken  into  the  melting  zone, 
and  brought  the  temperature  of  the  melting  water  below  the  melting  point  of 
sulphur.  I  thought  this  might  be  remedied  by  piunping  large  amounts  of  a 
material  like  sawdust  into  the  mine  with  the  melting  fluid,  and  that,  if  the 
quantities  of  sawdust  were  large  enough,  the  channels  through  which  the 
wUd  waters  iai  the  rock  entered  the  melting  zone  could  he  sealed. 

"One  well,  after  pumping  about  7,000  tons,  at  the  rate  of  approximately 
350  tons  per  day,  ceased  to  produce.  The  pipes  were  all  in  good  order,  and  we 
started  to  pump  sawdust  into  the  ground  with  the  melting  water.  After 
pumping  in  about  6  carloads  per  day  for  5  days,  the  well  'sealed'  with  the 
sulphur  and  promptly  produced  39,000  tons  more  before  the  caving  of  the  rock 
broke  the  pipes'." 

We  are  not  overlooking  the  difficulties  and  delays  met  with  in  de- 
veloping this  process  up  to  the  complete  commercial  success  it  proved 
itself  to  be  in  1903,  but  we  are  satisfied  that  such  delay  and  difficulties 
were  not  caused  by  defects  in  Frasch's  original  conception  or  in  means 
to  utilize  it.  As  already  pointed  out,  Frasch  was  immersed  in  other 
work;  he  regarded  this  as  a  side  issue;  his  visits  were  infrequent; 
the  work  was  frequently  suspended,  for  as  much  as  a  year  at  a  time ; 
the  finances  were  such  that  the  work  was  badly  hampered,  as  Hoffman 
testified  at  length ;  and  the  appliances  generally  were  on  such  a  stu- 
pendous scale  that  changes  or  improvements  required  time.  In  that 
regard  Frasch  says : 

"These  improvements  were  made  slowly,  as  all  experiments  had  to  be  ipade 
on  a  ponderous  scale,  and  the  smallest  change  required  a  great  deal  of  time. 
During  the  long  intervals  which  necessarily  elapsed  between  my  visits  to  the 
mine,  /  oould  give  this  new  enterprise  no  attention.  It  took  months  to  drill  a 
new  well,  when  an  old  one  was  lost.  At  one  time  the  worlc  lay  idle  for  a 
whole  year  before  I  could  take  it  up  again,  and  it  was  not  until  1903  that  we 
could  see  finaieial  success  ahead." 
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Wc  have  thus  described  at  length  these  earlier  operations  of  Frasch, 
and  the  results  attending  them,  with  a  view  of  testing  the  contention 
on  which,  in  the  final  analysis,  the  plaintiff's  case  is  based,  or  as  sum- 
marized in  the  brief  of  counsel : 

"This  early  conception  of  Frasch,  as  set  forth  in  three  of  his  patmts  Ions 
since  expired,  is  relied  upon  by  the  defendant  as  its  chief  defense  in  this 
case;  but  those  patents  did  not  disclose  any  practical  means  of  mining  sul- 
phur. They  stated  a  problem,  and  not  a  solution  of  it.  They  suggested  a  Une 
along  which  to  ini>ent,  and,  without  further  inventioa,  their  disclosures  were 
uselesb." 

We  cannot  agree  with  this  contention,  and  in  our  judgment  the 
facts  do  not  warrant  any  such  conclusion.  We  find  no  proof  to  war- 
rant the  conclusion  now  made,  namely,  that  these  expired  patents  of 
Frasch  are  based  on  the  assumption  that  the  sulphur  deposit  was  free 
from  water.  Answering  such  contention,  we  may  refer,  amongst 
others,  to  these  considerations :  There  is.  no  such  allegation  or  sugges- 
tion in  the  patents  themselves ;  the  bieed  pipe  T,  shown  in  patent  No. 
461,430,  for  the  reasons  stated  in  discussing  it  at  an  earlier  stage,  is 
at  variance  with  the  contention  now  made ;  the  13  test  wells,  already 
drilled  into  the  sulphur  bed  before  Frasch  began,  told  the  character  of 
that  bed ;  the  flow  of  sulphur  water  from  these  wells  indicated  sulphur 
contact;  the  Louisiana  sulphur  core,  which  Frasch  said  he  had,  of 
course,  disclosed  its  own  nature  and  formation,  and  there  is  no  evi- 
dence that  Frasch  knew  anything  about  the  formation  of  Sicilian  sul- 
phur, and  whether  there  was  or  was  not  water  in  the  Sicilian  mines ;  the 
testimony  of  Hoffman  discloses  no  surprise  at  encountering  water  in 
the  sulphur  bed,  and  the  account  of  Frasch  makes  no  mention  that  the 
presence  of  water  in  the.  well  he  drilled  (No.  14)  caused  him  any  sur- 
prise ;  on  the  contrary,  the  extract  we  have  already  quoted,  and  the  se- 
quence of  events  narrated  by  Frasch,  tend  to  show  that  it  was  the  water 
flow  in  the  sulphur  which  led  to  the  New  York  Company  ceasing  shaft- 
ing operations,  and  that  it  was  after  that  company  ceased  shafting  that 
Frasch  began  drilling  operations ;  when  Frasch  applied  for  the  patents 
in  suit,  he  made  no  contention  or  statement  that  he  had  discovered  wa- 
ter in  the  sulphur  deposit,  and  that  its  presence  created  difficulties  which 
he  had  overcome  by  making  further  inventions. 

We  also  think  that  a  study  of  the  application  Frasch  filed  when  he 
applied  for  patent  No.  800,127,  here  in  suit,  clearly  shows  that  his  orig- 
inal process  contemplated  either  a  porous  or  nonporous  sulphur  rock, 
and  that  his  alternative  apparatus  contemplated  the  use  of  one  appa- 
ratus when  the  rock  was  porous  and  another  when  it  was  nonporous. 
Turning  to  the  specification,  we  find  Frasch  thus  describes  the  pioneer 
process  and  the  apparatus  for  using  it : 

"Heretofore  I  have  secured  letters  patent  of  the  United  States  No.  461,429, 
dated  October  20,  1891,  for  the  recovery  of  sulphur  by  the  process  above  in- 
dicated, and  also  letters  patent  No.  461,430  for  apparatus  for  effecting  such 
recovery.  In  said  patents  apparatus  is  described  in  which  there  are  pipes  by 
which  hot  water  is  circulated  through  the  underground  deposit,  being  intro- 
duced by  one  pipe  and  returned  by  another,  and  being  always  above  the 
t^nperature  at  which  sulphur  melts.  For  raising  the  melted  sulphur  use  is 
made  in  the  patents  of  one  of  said  pipes,  or  else  an  addition^  pipe  is  provided 
for  the  purpose.    Either  way  the  melted  sulphur  is  foroed  up  the  proper  pipe 
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by  the  pressure  In  the  mine  cavity  or  by  the  direct  lift  of  a  pump  at  the  botr 
torn  of  the  sulphur  pipe.  For  heating  the  water,  fire-heated  boilers  are  provid- 
ed in  said  patents,  through  which  the  water  to  be  heated  is  passed.  With  a 
sulphur  deposit  of  such  nature  that  the  walls  of  the  mine  cavity  are  tight, 
and  so  able  to  allow  the  necessary  pressure  to  be  developed  in  the  said  cavity, 
the  lifting  of  the  melted  sulphur  by  the  hydraulic  pressure  can  be  effected; 
but  in  the  case  of  a  sulphur  deposit  in  porous  rock,  which  would  not  allow  a 
sufficient  pressure  to  exist  therein,  it  loaa  heretofore  necessary  to  resort  to  a 
lifting  pumpf  tchose  action  unm  not  dependent  upon  the  tightness^  of  the  toalls 
of  the  mine  ea/vitv.'* 

His  language  and  meaning  are  clear.  The  original  process  he  was 
describing  might  be  applied  where  the  sulphur  was  tight,  or  as  the 
specification  says: 

"With  a  sulphur  deposit  of  such  nature  that  the  walls  of  the  mine  cavitj* 
are  tight,  and  so  able  to  allow  the  necessary  pressure  to  be  developed  in  the 
said  cavity,  the  lifting  of  the  melted  sulphur  by  the  hydraulic  pressure." 

On  the  Other  hand,  if  the  hydraulic  pressure  could  not  be  worked 
because  the  sulphur  was  porous,  then  another  agency,  to  wit,  a  pump, 
was  provided,  or,  as  the  specification  says : 

"But  in  this  case  of  a  sulphur  deposit  in  porous  rock,  which  would  not  allow 
a  sufficient  pressure  to  exist  therein,  it  was  therefore  necessary  to  resort  to 
a  lifting  pump,  whose  action  was  not  dependent  upon  the  tightness  of  the  walls 
of  the  mine  cavity." 

In  view  of  these  statements  of  Frasch  himself,  made  in  1897,  when 
he  was  describing  his  original  process,  that  the  pump  was  for  use  in  a 
porous  formation,  the  contention  now  made,  after  his  death,  that  his 
process  was  wholly  for  a  tight  deposit,  does  not  carry  conviction. 

Laying  aside  such  contention,  and  regarding  the  three  patents  in  suit, 
in  the  light  of  a  previous  process  which  applied  to  both  porous  and 
nonporous  sulphur,  we  address  ourselves  to  the  question  whether  they 
involve  invention.  Taking  first  the  process  patent,  No.  799,642,  which 
was  applied  for  May  27,  1897,  and  granted  September  19,  1905,  whose 
claims  2,  3,  6,  12,  19,  21,  and  22  are  here  in  issue,  we  note  that,  of 
these  claims,  Nos.  3,  12,  21,  and  22  alone  were  in  the  application  as 
originally  made,  and  none  of  them  involve  the  element  of  porosity  of 
structure,  and  that  claims  2,  6,  and  19,  which  do  involve  porosity,  and 
the  part  of  the  specification,  from  line  30  on  page  1  to  line  9  on  page 
2,  on  which  said  claims  are  based,  were  only  brought  into  the  applica- 
tion in  1903.  Turning  to  original  claims  3,  21,  and  22,  we  find  they 
involve  the  use  of  air  in  raising  the  melted  sulphur,  and  a  top  and  bot- 
tom delivery  of  hot  water  to  melt  the  sulphur.  Both  these  agencies 
may  be  useful.  They  were,  of  course,  novel  in  their  application  to 
sulphur  mining  in  place,  for  sulphur  mining  was  original  with  Frasch ; 
but  when  Frasch  had  already  disclosed  the  process  of  sulphur  mining 
in  place,  and  had  actually  melted  and  brought  to  the  surface  such  sul- 
phur by  other  means,  we  are  of  opinion  it  involved  no  invention  to 
apply  the  hot  water  at  two  different  levels,  or  after  he  had  melted  it  to 
use  air  pressure  as  a  means  of  bringing  the  liquefied  sulphur  to  the 
surface.  We  therefore  hold  these  claims  as  lacking  invention,  and 
therefore  invalid.  As  to  claims  2,  6,  and  19,  they  involve  porosity  of 
the  sulphur,  and  are  based  on  the  assumption  that  the  process  of  this 
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patent  disclosed,  and  the  preceding  patents  of  Frasch  did  not  disclose, 
sulphur  rock  porosity.  In  view  of  what  we  have  already  said  as  to 
sulphur  rock  porosity  being  known  to  Frasch,  and  that  his  former  pat- 
ents were  not  restricted  to  tight  and  nonporous  rock,  it  follows  that 
these  claims  have  no  ground  on  which  to  rest,  and  they  must  also  be 
held  invalid. 

And  we  may  add  that  a  study  of  the  file  wrapper  of  this  patent  con- 
firms us  in  this  view,  for  it  discloses  earmarks  of  a  not  infrequent  effort, 
when  the  term  of  a  primary  patent  is  near  expiration,  to  obtain  an  ex- 
tension for  another  term  of  years,  that  has  already  been  enjoyed.  In 
this  case  Frasch's  original  patent  expired  in  1908.  If  the  claims  of  the 
present  patent,  granted  in  1908,  were  sustained,  the  plaintiff  would  have 
a  monopoly  of  underground  sulphur  mining  of  31  years.  This  would 
have  been  effected  by  the  filing  of  his  second  series  of  patents  in  1897, 
introducing  therein  claims  based  on  porosity  in  1903,  and  by  a  consist- 
ent series  of  delays  in  procedure,  wh^eby  the  grant  of  such  patents 
was  delayed  until  1905.  While  such  course  is  legal,  and  involves  noth- 
ing censurable,  yet  when  the  practical  effect,  if  the  patent  it  enforced, 
as  now  contended  for,  be,  as  we  have  said,  to  shut  out  the  public  from 
the  field  of  underground  sulphur  liquefying  for  31  years,  it  behooves 
a  court,  before  following  such  a  course,  to  take  great  care  to  avoid 
being  led  to  a  decision  which,  instead  of  fulfilling  the  constitutional 
purpose  of  promoting  the  progress  of  science  and  useful  arts,  in  reality 
blocks  the  path  of  improvement. 

Turning  to  the  second  patent,  No.  800,127,  for  apparatus  for  rain- 
ing sulphur,  of  which  claims  2,  3,  7,  11,  21,  and  24  are  in  issue,  we  are 
of  opinion  that  claims  2  and  3  embody  means  necessarily  incident  to 
the  use  of  the  original,  and  which,  in  substantial  equivalency,  were 
used  in  the  practice  of  Frasch's  original  patents  as*  described  in  tes- 
timony heretofore  quoted.  As  to  the  several  combinations  embodied 
in  claims  7,  11,  and  21,  which  embrace  delivery  of  hot  water  at  dif- 
ferent levels,  we  are  of  opinion  they  do  not  involve  patentability,  and 
as  to  claim  24  we  are  also  of  opinion  that  it  lacks  inventive  substance. 
This  leaves  for  discussion  claims  7,  26,  and  28  of  the  third  patent  in 
suit,  No.  1,008,319,  applied  for  February  6,  1905,  granted  November 
14,  1911,  for  mining  sulphur.  Referring  to  claims  7,  26,  and  28,  which 
are  alone  in  issue,  we  find  they  include,  in  combination  and  in  lique- 
faction mining,  a  perforated  lining  which  distributes  the  outgoing  hot 
water  over  a  wider  zone,  and  by  its  many  and  widely  scattered  holes 
prevents  clogging,  where  the  surrounding  substances  cave  in  as  lique- 
faction proceeds.  The  use  of  a  perforated  pipe  for  such  general  pur- 
poses is  too  manifestly  such  a  mere  mechanical  expedient  that  we  can- 
not find  any  inventive  act  in  using  such  a  strainer  in  mining  by  lique- 
faction. We  accordingly  hold  these  claims  void. 
'  Arriving  at  the  foregoing  conclusions,  it  follows  that,  without  allud- 
ing to  the  other  and  many  interesting  questions  discussed  in  the  briefs 
and  at  bar,  the  several  claims  of  said  patents  must  be  decreed  invalid, 
and  the  bill  dismissed. 
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MORSE  V.  SMYTH  et  al, 

(District  Oonrt,  B.  D.  Kentucky.    December  21,  1918.     On  Petition  for 
'  s       Rehearing,  January  10,  1919.) 

1.  Mines  and  Minerals  ^=»54(2)— Conveyance — Mine&ai.  Rights. 

A  deed  by  a  grantor  of  "all  liis  Interest"  in  a  tract  of  land,  excepting 
what  he  had  previously  sold  "by  written  contract,"  held  to  convey  the 
mineral  rights  in  a  portion  of  the  tract  which  he  had  previously  contract- 
ed to  sell  to  another,  reserving  the  mineral  rights. 

2.  Estoppel  €=»32(1) — Gbantee  in  Deed — Denial  op  Grantor's  Title  to  Re- 

served Mineral  Rights. 

A  grantee  of  the  surface  of  a  tract  of  land  by  a  conveyance  reserving 
the  mine];als  to  the  grantor  is  estopped  to  deny  the  grantor's  title  to  the 
minerals. 

3.  Equity  ^=»8S — ^Laches — Surr  by  Owner  to  Recover  Property. 

An  owner  of  property  is  not  chargeable  with  laches  for  not  asserting 
his  ownership  so  long  as  his  rights  therein  are  not  invaded. 

In  Equity.  Suit  by  N.  C.  Morse,  trustee,  against  Jesse  M.  Smyth, 
Douglas  B.  Grained,  and  F.  B.  Creamer.  On  motion  to  dismiss  bill. 
Denied. 

Martin  T.  Kelly,  of  Lexington,  Ky.,  and  Worthington,  Cochran  & 
Browning,  of  Maysville,  Ky.,  for  plaintiff. 

Kelly  Kash,  of  Irvine,  Ky„  B.  R.  Jouett  and  Pendleton  &  Bush,  all 
of  Winchester,  Ky.,  and  J.  H.  Hazelrigg,  of  Frankfort,. Ky.,  for  de- 
fendants. 

COCHRAN,  District  Judge.    This  cause  is  before  me  on  defend- 
ants' motion  to  dismiss  the  bill.    Plaintiff  characterizes  his  pleading  as 
a  "petition  in  equity."    No  such  pleading  is  knovsrn  to  this  court,  and  . 
pleadings  in  this  court  should  be  given  their  proper  names. 

The  questions  to  be  decided  by  me  on  this  motion  have  been  dimin- 
ished in  the  course  of  discussion.  The  parties  agree  that  prior  to  the 
making  of  the  deed  by  Duckham  to  Breck  of  date  July  17, 1838,  Duck- 
ham  had  sold  by  title  bond  to  Crawford  1,000  acres  in  the  Carnan 
29,000-acre  patent,  which  includes  the  400  acres  conveyed  by  Craw-  , 
ford  to  Smyth,  February  15,  1847,  which  400  acres  includes  the  140 
acres  conveyed  to  defendant  Jesse  M.  Smyth  in  the  division  of  his 
father's  estate,  the  oil  and  gas  rights  iit  which  140  acres  is  in  dispute 
herein,  reserving  to  himself  the  minerals  therein.  They  further  agree 
that  on  July  17,  1838,  Duckham  conveyed  to  Breck  all  his  interest  in 
the  Carnan  patent,  and  by  this  exception  in  the  covenant  of  special 
warranty  of  those  to  whom  the  grantor  had  previously  "sold  by  writ- 
ten contract,"  Breck  had  notice  of  Crawford's  previous  title  bond. 
They  still  further  agree  that  on  October  16,  1839,  Duckham  conveyed 
to  Crawford  the  1,000  acres  reserving  the  minerals.  Such  is  plain- 
tiff's claim  put  forth  in  briefs  filed  on  his  behalf,  and  defendants  ex- 
pressly agree  to  these  three  facts  in  the  response  brief  filed  on  their 
behalf.  Defendants,  however,  have  it  that  the  reservation  of  the  min- 
erals in  the  Crawford  deed  is  to  the  grantor  Duckham.  But  it  is  not 
said  in  the  deed  that  the  minerals  are  so  reserved.  The  statement  is 
simply  that  they  are  reserved  without  saying  to  or  for  whom  they 

are  reserved.     If,  as  claimed  by  plaintiff,  tljey  were  covered  by  the 

-  ■         ■■-  . 
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deed  of  Duckham  to  Breck  so  that  Duckham  did  not  own  them,  the 
reasonable  inference  is  that  they  were  reserved  to  Breck,  or  rather 
that  the  meaning  of  the  reservation  was  that  they  were  excepted  out 
of  the  conveyance  and  not  intended  to  be  thereby  conveyed.  If  they 
were  so  covered,  so  far  as  Breck  was  concerned  no  rleservation  or  ex- 
ception need  have  been  made.  The  only  need  of  making  the  reserva- 
tion was  on  Duckham's  account,  and  that  to  keep  him  from  warrant- 
ing them  to  Crawford. 

The  parties  did  well  in  so  agreeing.  Such  is  the  reasonable  infer- 
ence from  the  undisputed  facts.  The  fact  that  in  1839  Duckham  con- 
veyed the  surface  in  the  1,000  acres  to  Crawford  after  he  had  the  year 
before  conveyed  his  entire  interest  in  the  Carnan  patent  has  to  be  ac- 
counted for.  It  is  accounted  for,  if  before  the  making  of  the  deed 
to  Breck  he  had  given  Crawford  a  title  bond  for  the  surface  in  the 
1,000  acres.  The  exception  from  this  special  warranty  in  the  deed  to 
Breck  indicates  that  previous  to  the  making  of  that  deed  Duckham 
had  given  at  least  one  title  bond  as  to  lands  in  the  Cardan  patent.  The 
reasonable  inference  is,  therefore,  that  such  title  bond  was  one  to 
Crawford  in  relation  to  the  1,000  acres.  And  the  reasonable  inference 
further  is  that  the  title  bond  only  covered  the  surface  right  in  such 
land,  which  is  all  that  was  covered  by  the  deed.  What  then  are  the 
questions  left  open  for  determination  on  the  motion? 

[1]  1.  Did  the  minerals  pass  by  the  deed  of  Dtickhjgp  to  Breck? 
Possibly,  though  Duckham  still  had  the  legal  right  to  the  surface  right 
in  the  1,000  acres,  it  did  not  pass  thereby.  If  it  did,  nothing  was  left 
to  pass  by  the  deed  of  Duckham  to  Crawford.  This  would  come  about 
.  by  limiting  the  word  "interest"  in  the  deed  to  Breck  to  his  beneficial 
interest  therein.  Thereby  his  legal  title  to  the  surface  right  in  the 
1,000  acres  would  be  left  to  be  conveyed  by  his  deed  to  Crawford. 

I  understand  the  defendants  to  limit  their  position  that  the  minerals 
did  not  pass  to  Breck  to  the  consideration  that  the  question  is  con- 
trolled by  the  decision  of  the  Court  of  Appeals  of  Kentucky  in  the 
case  of  Kincaid  v.  McGowan,  88  Ky.  91,  4  S.  W.  802,  13  L.  R.  A.  289. 
Is  such  the  case?  There  Duckham  in  1843  conveyed  to  Kincaid  and 
Plummer  "all  of  the  twenty-two  thousand  acres  survey  of  land  only 
deducting  therefrom  what  Duckham  had  sold  and  made  deeds  to  prior 
to  that  date." 

In  1842  Duckham  had  made  two  deeds  to  McGowan  for  two  spe- 
cific boundaries  in  the  survey,  reserving  the  minerals,  one-half  the 
timber,  and  a  mill  site  in  the  one,  and  one-half  the  minerals  and  cer- 
tain of  the  timber  in  the  other.  The  question  was  whether  these  reser- 
vations in  these  two  specific  boundaries  passed  by  the  deed  to  Kincaid 
and  Plummer,  or  whether  that  deed  was  limited  to  that  portion  of  the 
survey  outside  of  those  two  boundaries.  It  was  held  that  it  was  so 
limited  and  that  those  reservations  did  not  pass. 

Judge  Bennett  said: 

**Now  it  seems  to  us  clear  that  the  deed  from  Duckham  to  Kincaid  and 
Plumuier  did  not  embrace  the  separate  and  distinct  mineral  and  timber  Inter- 
est and  mill  site  that  Duckham  owned  in  these  two  tracts  of  land,  which  had 
been  previously  separated  from  the  portion  of  the  survey  sold  to  Kincaid  and 
Plummer."  , 
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Again  he  said: 

"So  it  seems  that*  tbe  mineral  and  timber  interest  and  mill  site  reserved 
by  Buckham,  in  these  two  tracts  of  land,  being  a  distinct  interest  from  tlie  sur- 
face right  conveyed,  and  al^  being  separated  from  tbe  balance  of  tbe  22,000- 
acre  survey  by  designated  Dbundaries,  it  would  require  apt  words  to  convey 
these  separate  interests.  To  illustrate,  suppose  the  mill  site  reserved  had  had 
upon  it  a  fine  flouring  mill,  or  there  had  been  a  valimble  stone  quarry 
(which  is  a  mineral  interest)  opened  on  the  land,  or  a  fine  lead  or  silver  seam 
on  it,  worth  thousands  of  doUara,  would  it  be  contended  that  the  conveyance 
of  the  adjoining  portion  of  the  survey — ^we  say  adjoining,  because  the  two 
tracts  had  become  separated  from  it  by  metes  and  bounds — would  include 
these  interests?  Surely  not  The  unhesitating  answer  would  be  that  these 
were  distinct  and  separate  interests,  which  could  only  be  conveyed  by  apt 
words." 

The  ground  upon  which  it  was  held  that  the  reservations  in  the  two 
previous  deeds  did  not  pass  by  the  deed  in  question  was  because  it 
contained  "no  apt  words"  covering  them.  The  deed  was  in  effect  no 
more  than  a  conveyance  of  that  portion  of  the  survey  which  adjoined 
the  two  tracts  previously  conveyed.  We  have  no  such  case  here.  The 
deed  to  Breck  contained  "apt  words"  which  covered  the  minerals  in 
the  1,000  acres,  the  surface  of  which  Duckham  had  theretofore  sold 
by  title  bond  and  subsequently  conveyed  to  Crawford.  It  conveyed 
"all  his"  (Duckham's)  interest  in  a  tract  of  land  in  the  cotmty  of  Estill 
patented  in  the  name  of  John  Carnan  containing  twenty-nine  thousand 
acres."  The  minerals  in  the  1,000  acres  were  part  of  the  Caman  pat- 
ent and  then  held  by  Duckham.  So  far  as  now  appears,  they  may  have 
been  his  entire  interest  therein  apart  from  the  legal  title  to  the  surface. 
I  can  conceive  of  no  more  apt  words  by  which  the  minerals  could 
have  been  conveyed.  If  one  conveys  all  his  interest  in  a  tract  of  land, 
then  all  his  interest  therein,  whatever  its  nature,  passes  thereby.  A 
decision  that  a  deed  conveying  the  portion  of  a  survey  adjoining  two 
specific  parcels  thereof  theretofore  conveyed  ddes  not  cover  the  min- 
erals in  those  parcels  reserved  by  the  grantor  in  his  deeds  thereto  is 
not  a  decision  that  a  deed  conveying  all  his  interest  in  such  survey 
does  not  cover  such  minerals.  Possibly,  if  Duckham  had  theretofore 
sold  the  minerals  in  the  1,000  acres  by  title  bond,  the  deed  to  Breck 
did  not  cover  them  on  the  idea  suggested  that  the  interest  conveyed 
was  not  a  mere  naked  interest  but  one  that  was  beneficial.  But  it 
does  not  appear  that  he  had  so  done,  and  I  do  not  think  it  is  incumbent 
on  plaintiff  to  make  out  that  he  had  not  so  done. 

I  conclude  therefore  that  the  minerals  in  the  1,000  acres  passed  by 
the  deed  from  Duckham  to  Breck. 

[2]  2.  Is  it  essential  for  plaintiff  to  allege  and  prove  title  in  Duck- 
ham to  the  minerals  back  to  the  commonwealth  ? 

What  we  have  is  a  sale  and  conveyance  by  Duckham  to  Crawford 
of  the  surface  in  the  1,000  acres,  with  a  reservation  to  himself  of  the 
minerals  therein.  Is  not  Crawford  and  those  claiming  under  him  es- 
topped to  deny  the  title  of  Duckham  and  those  claiming  under  him  to 
such  minerals?  Defendants  think  that  they  are  not  so  estopped  be- 
cause they  do  not  claim  the  minerals  under  Duckham.  But  such  re- 
sult does  not  follow  therefrom.  What  they  are  claiming  is  the  surface 
right  under  a  deed  from  Duckham  which  reserved  the  minerals  to  the 
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grantor.  I  have  a  distinct  impression  that  by  reason  thereof  Crawford 
and  those  claiming  under  him  are  estopped  to  deny  that  those  claim- 
ing under  Duckham  are  entitled  to  the  minerals.  The  plaintiff  has 
given  me  no  assistance  on  this  point.  But  the  impression  is  so  distinct 
that  I  feel  justified  in  acting  oi^  the  idea  that  the  impression  is  cor- 
rect, so  far  as  the  motion  is  concerned. 

[3]  3.  Is  plaintiff's  claim  barred  by  laches?  There  is  no  room  for 
the  application  of  the  doctrine  of  laches  in  this  case.  No  lapse  of 
time  bars  one's  right  to  property.  It^  is  only  in  case  his  right  has  been 
invaded  that  he  can  be  barred  of  his  right  thereto.  It  does  not  appear 
from  the  bill  that  the  invasion  of  which  he  complains  is  other  than  a 
very  recent  one,  certainly  not  long  enough  to  give  rise  to  any  claim 
that  he  is  barred  by  laches  from  complaining  of  such  invasion. 

These  are  all  the  questions  which  I  understand  the  defendants  to 
raise  on  this  motion.  I  do  not  understand  that  they  are  now  claiming 
that,  if  the  minerals  passed  by  the  deed  from  Duckham  to  Breck,  they 
did  not  pass  from  Breck  to  Morse  for  himself  and  as  trustee  by  the 
deed  of  1865.  There  is  no  room  to  claim  that  they  did  not,  for  that 
deed  conveyed  the  grantor's  "interest  in  any  reservation  of  coal,  iron, 
oil  or  other  minerals  made  by  persons  who  may  have  heretofore  sold 
and  conveyed  land"  in  the  Carnan  patent. 

Possibly  the  bill  is  defective  in  not  connecting  plaintiff  with  the 
grantee  in  the  Breck  deed.  What  he  alleges  along  this  line  may  be  no 
more  than  a  conclusion  of  law.  I  do  not  pass  on  this  question  because 
defendants  make  no  point  of  it. 

The  motion  to  dismiss  is  overruled. 

On  Petition  for  Rehearing. 

This  cause  is  before  me  on  petition  for  rehearing.  I  treat  the  ad- 
ditional brief  filed  since  I  handed  down  the  opinion  herein  as  such. 

The  decisions  of  Brown  v.  Darling  (Ky.)  52  S.  W.  936,  and  Towns 
V.  Brown  (Ky.)  114  S.  W.  773,  are  not  against  any  position  I  have 
taken.  If  I  had  held  that  plaintiff  takes  title  to  the  minerals  in  dis- 
pute by  virtue  of  the  reservation  in  the  deed  from  Duckham  to  Craw- 
ford made  in  1839,  those  cases  might  be  in  point.  But  I  have  not  so 
held.  Plaintiff  takes  nothing  by  virtue  of  such  reservation.  If  there 
had  been  no  such  reservation  at  all,  still  plaintiff  would  have  been  the 
owner  of  the  minerals.  That  is  so  because  of  the  deed  from  Duckham 
to  Breck  in  1838.  By  virtue  of  that  deed  Breck  acquired  the  min- 
erals. He  did  not  need  the  reservation  to  give  him  the  minerals.  He 
already  owned  them. 

This  being  so,  the  sole  significance  of  the  reservation  was  to  limit 
Duckham's  covenant  of  warranty  in  his  deed  to  Crawford.  This  ac- 
counts for  Duckham  reserving  the  minerals  without  saying  that  he 
reserved  them  to  himself. 

The  reservation  in  the  deed  to  Crawford,  however,  has  evidential 
value.  It  shows  that  the  title  bond  to  Crawford  given  before  the  deed 
to  Breck  covered  the  surface  only.  It  did  not  cover  the  minerals. 
And  this  being  so,  the  deed  to  Breck  passed  them. 

The  petition  for  rehearing  is  overruled. 
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POOBMAN  V.  CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  et  aL 

(District  Court,  B.  D.  Illlnolfl.    November  1,  19ia) 

No.  1258. 

1.  Bailroadb  ^=»4»2(2) — ^FiBES— "Carb  and  Management  of  Enqine.** 

The  engineer  Is  the  i)erson  having  the  "care  and  management  of  the 
engine,"  -within  Hurd's  Rev.  St  111.  1917,  a  114,  {  103,  providing  that  the 
fact  that  a  fire  was  communicated  shall  be  prima  fade  evidence  of  negli- 
gence of  those  having  the  care  and  management  of  the  ^gine. 

2.  Railroads  ^=»267—Fiinc8— Action— Pabtieb. 

In  view  of  Hurd's  Itev.  St  lU.  1917,  c.  114,  {  103,  declaring  that  the 
fact  a  fire  is  set  out  by  a  locomo«tive  shall  be  prima  facie  evidence  of 
negligence,  held  that,  in  an  action  for  damages  from  fire,  the  engineer 
was  properly  made  a  deifendant 
8.  Removal  of  Causes  <^s»36 — Diverse  Citizensiiip — S^baitdulent  Joinder 
OF  Defendant. 

Since  under  Hurd's  Rev.  St  111.  1917,  a  114,  {  108,  declaring  the  fact 
the  fire  was  set  out  to  be  prima  fade  evidence  of  negligence,  the  engi- 
neer in  charge  of  the  locomotive  was  a  proper  party,  the  joinder  of  the 
engineer  and  the  railroad  company  as  defendants  In  a  suit  In  state  court 
cannot  be  deemed  fraudulent,  though  It  prevented  the  company  from  re- 
moving the  cause  to  the  federal  court  on  the  ground  of  diversity  of  citi- 
Kcnship. 
4.  Removal  of  Causes  ^=>49<3) — Sbp arable  Controversy. 

Where,  in  an  action  for  damages  from  fire  set  out  by  a  locomotive,  both 
the  railroad  company,  which  was  a  nonresident  and  the  engineer,  who 
was  a  resident  were  Joined  in  an  acti<«  in  the  nilnois  state  court  ground- 
ed on  Hurd's  Rev.  St  111.  1917,  a  114,  §  103,  making  the  fact  of  fire  prima 
fade  evidence  of  negligence,  held,  there  was  no  separable  controversy,  au- 
thorizing removal  by  the  company. 

At  Law.  Action  by  Russell  F.  Poorman  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  and  Oscar  Macey,  be- 
gun in  state  court,  and  removed  to  the  federal  court  by  the  filing  of  a 
transcript  therein,  etc.,  after  the  state  court  denied  the  petition  for 
removal.    On  motion  to  remand.    Cause  remanded. 

Arthur  Poorman,  Stewart  L.  Clark,  and  Graham  &  Snavely,  all  of 
Marshall,  111.,  for  plaintiff. 

P.  J.  Kolb,  of  Mt.  Carmel,  111.,  and  Scholfield  &  Scholfield,  of 
Marshall,  111.,  for  defendants. 

ENGLISH,  District  Judge.  This  is  a  suit  brought  by  the  plaintiff 
in  the  circuit  court  of  Clark  county,  111.,  against  the  defendants  above 
named.  The  facts,  as  appear  from  the  pleas  and  files,  are  that  the  de- 
fendant railroad  company  is  a  corporation  organized  under  the  laws 
of  the  states  of  Ohio  and  Indiana,  and  engaged  in  operating  a  line  of 
railroad  through  Clark  county.  III.,  and  that  the  defendant  Oscar 
Macey  was  and  is  an  engineer  in  the  employ  of  the  defendant  com- 
pany, and  is  a  resident  of  the  state  of  Illinois,  and  that  the  plaintiff  is 
also  a  resident  of  Clark  county.  111. ;  that  some  time  prior  to  the  in- 
stitution of  the  suit  at  bar  the  plaintiff  was  the  owner  of  certain  build- 
ings and  elevator  property  situated  along  the  railroad  line  of  the  de- 
fendant company  in  Clark  county,  111. ;  that  while  the  defendant  Oscar 
Macey,  as  engineer  on  one  of  defendant  company's  trains,  was  pulling 

^s»Foi  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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a  train  of  cars  on  said  railroad  passing  plaintiffs  property,  that  the 
defendant  company  and  its  codefendant,  Macey,  through  their  care- 
lessness and  negligence  in  failing  to  install  proper  spark  arresters  and 
keeping  them  in  proper  condition,  and  otherwise  carelessly  and  neg- 
ligently so  operated  said  engine  tiiat  sparks  of  fire  were  allowed  to 
escape  from  said  engine,  and  caught  and  set  fire  to  plaintiff's  prop- 
erty, and  that  the  same  was  thereby  consumed  and  destroyed ;  that  in 
due  time  the  defendant  railroad  company  filed  its  petition  in  said  cir- 
cuit court  for  removal  of  the  case  against  it  to  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Illinois,  alleging  diversity  of 
citizenship  between  it  and  the  plaintiff,  ^d-also  alleging  that  a  sep- 
arable controversy  existed  between  it  and  the  plaintiff,  which  could  be 
tried  without  the  presence  of  its  codefendant,  Macey,  and  that  said 
Macey  was  fraudulently  joined  with  it  to  prevent  the  removal  of  the 
case  into  the  federal  court.  The  state  court  denied  the  petition  for  re- 
moval, and  the  defendant  company  then  filed  a  transcript  of  the  rec- 
ord in  this  court  and  procured  a  restraining  order,  out  of  the  chancery 
side  of  the  court,  restraining  the  plaintiff  from  further  prosecuting  his 
suit  in  the  state  court  until  the  further  order  of  this  court,  and  the 
plaintiff  has  filed  his  motion  to  remand,  and  the  case  is  now  at  issue  on 
the  petition  of  removal  and  the  defendants'  motion  to  remand. 

[1-4]  The  statute  of  Illiilois  (Kurd's  Rev.  St.  1917,  c.  114,  §  103) 
provides,  among  other  things,  that  in  actions  for  damages  on  account 
of  injury  occasioned  by  fire  communicated  by  any  locomotive  engine 
the  fact  that  a  fire  was  so  communicated  shall  be  taken  as  full  prima 
facie  evidence  to  charge  with  negligence  those  in  the  use  and  occupa- 
tion of  the  railroad  as  owners,  lessees,  or  mortgagees,  and  those  at  the 
time  having  the  "care  and  management"  of  the  engine.  In  this  case 
there  is  no  dispute  that  defendant  Macey  was  operating  the  engine  at 
the  time  plaintiff's  property  caught  fire,  as  complained  of,  and  in  the 
opinion  of  this  court  the  engineer,  the  defendant  Macey,  was  at  the 
time  in  the  "care  and  management  of  the  engine,"  within  the  meaning 
of  this  statute ;  that  is,  that  an  engineer  running  an  engine  for  his  mas- 
ter has  the  care  and  management  of  that  engine  while  he  is  so  running 
and  operating  it,  and  the  engineer  being  so  in  charge  of  the  engine 
and  having  the  care  and  management  of  it  could  have  properly  been 
included  as  a  defendant  in  this  suit,  and  as  to  whether  or  not  the  en- 
gineer was  negligent  in  permitting  sparks  of  fire  to  fly  from  his  en- 
gine is  a  question  of  proof. 

On  the  question  as  to  whether  or  not  the  defendant  Macey  was  in- 
cluded as  a  defendant  by  the  plaintiff  with  fraudulent  intent,  as  al- 
leged in  plaintiff's  petition,  it  is  a  well-settled  rule  of  law  that  there 
can  be  no  fraudulent  joinder  of  defendants,  where  the  plaintiff  has  a 
bona  fide  belief  in  the  facts  upon  which  he  bases  his  claim  for  a  joint 
recovery,  where  he  has  a  reasonable  ground  for  a  bona  fide  belief  in 
the  facts  upon  which  the  liability  of  all  the  defendants  depend,  his  mo- 
tive in  joining  them  cannot  be  questioned.  It  is  only  when  he  has  not, 
in  fact,  a  cause  of  action  against  the  resident  defendant,  and  has  no 
reasonable  ground  for  supposing  that  he  has,  and  he  joins  hitn  in  or- 
der to  evade  the  jurisdiction  of  the  federal  court,  that  the  joinder  can 
be  said  to  be  fraudulent,  entitling  the  real  defendant  to  a  removal,  and 
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in  view  of  the  statute  above  cited,  and  the  facts  in  this  case,  it  cannot 
be  said,  at  this  time,  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant  Macey,  neither  has  he  any  reasonable  ground  for  sup- 
posing that  he  has  not. 

In  this  case  the  plaintiff,  in  good  faith,  so  far  as  appears  in  the  rec- 
ords, seeks  the  determination  of  his  rights  in  the  state  court  by  filing 
a  declaration  irt  which  he  alleges  a  joint  cause  of  action.  Does  this  be- 
come a  separable  controversy,  within  the  meaning  of  the  acts  of  Con- 
gress, because  the  evidence  may  show  that  the  plaintiff  has  miscon- 
ceived his  cause  of  action?  This  court  thinks  that  it  does  not.  The 
court  deems  it  unnecessary  to  further  discuss  other  points  and  au- 
thorities urged  and  cited,  and  for  the  reasons  herein  assigned  the  cause 
is  remanded  to  the  circuit  court  of  Clark  county.  111.,  for  trial. 


POORICAN  et  al.  v.  CLEVELAND,  C,  C.  &  ST.  L.  RT.  CO.  et  aU 

(District  Conrt,  E.  D.  lUlnois.    November  1,  1918.) 

No.  1259. 

1.  Rbmovai.  of  Causes  ^=»12— Original  Jubisdiction— District. 

Where  one  of  the  plaintiffs  was  a  resident  of  Illinois  and  the  other  a 
resident  of  Texas,  defendant,  thousrh  a  nonresident  of  Illinois,  in  the 
court  of  which  state  action  was  begun,  cannot  remote  the  cause  to  the 
federal  court  for  Illinois^  as  the  plaintiffs  could  not  originally  have 
brought  the  action  there. 

2.  RsMovAi.  OF  Causes  ^=»107(3) — ^Remand— Plea  in  Abatement. 

Where  the  plea  of  plaintiffs  to  the  jurisdiction  of  the  federal  court,  to 
which  an  action  begun  in  state  couit  had  been  removed,  showed  that  th« 
federal  couri;  was  without  jurisdiction,  such  plea  should  he  treated  as  a 
motion  to  remand,  though  not  so  styled. 

At  Law.  Action  by  Russell  Pcx)rman  and  Omer  Poorman,  partners 
doing  business  under  the  name  of  Poorman  Bros.,  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company  and  an- 
other, begun  in  state  court  and  removed  to  the  federal  court.  On  mo- 
tion to  strike  the  plea  in  abatement  to  the  jurisdiction  of  the  federal 
court.    Motion  denied,  and  cause  remanded. 

Arthur  Poorman,  Stewart  L.  Clark,  and  Graham  &  Snavely,  all 
of  Marshall,  111.,  for  plaintiffs. 

P.  J.  Kolb,  of  Mt.  Carmel,  III,  and  Schofield  &  Schofield,  of  Mar 
shall.  111.,  for  defendants. 

ENGLISH,  District  Judge.  This  is  a  suit  brought  by  the  plaintiffs 
in  the  circuit  court  of  Clark  county,  111.,  against  the  defendants  above 
named.  The  facts,  as  appear  from  the  pleas  and  files,  are:  That 
the  defendant  is  a  railroad  corporation  organized  under  the  laws  of 
the  states  of  Ohio  and  Indiana,  and  engaged  in  operating  a  line  of 
railroad  through  Clark  county,  111.  The  plaintiff  Russell  Poorman  is 
a  resident  of  Clark  county.  111.,  and  Omer  Poorman,  the  other  plain- 
tiff, is  a  citizen  and  resident  of  the  state  of  Texas.  That  the  plaintiffs 
owned,  in  partnership,  certain  property  in  Clark  county,  111.,  located 
along  the  right  of  way  of  the  defendant,  which  property  was  destroyed 
by  fire,  and  suit  was  brought,  as  above  mentioned,  for  the  loss  sus- 

^s>For  other  cases  see  sane  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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tained  by  the  plaintiffs  occasioned  by  the  fire,  and  in  this  suit  the  rail- 
road company,  together  with  Oscar  Macey,  one  of  its  engineers,  were 
made  defendants,  alleging,  among  other  things,  that  the  fire  was  oc- 
casioned through  the  carelessness,  negligence,  etc.,  of  the  defendants. 

The  defendant  company  filed  its  petition  in  the  circuit  court  of 
Clark  county,  111.,  praying  for  a  removal  of  the  cause  from  said  cir- 
cuit court  to  this  court,  on  the  ground  of  diversity  of  citizenship  ex- 
isting between  it  and  the  plaintiffs,  alleging,  in  said  petition,  that  the 
plaintiffs  are,  and  were  at  the  commencement  of  the  suit,  citizens  of 
the  state  of  Illinois,  and  that  the  petitioning  defendant  is  a  citizen  of 
the  states  of  its  incorporation.  It  is  also  alleged,  in  said  petition  for 
removal,  that  a  separable  controversy  existing  between  it  and  the 
plaintiffs  could  be  determined  without  the  presence  of  its  codef endant, 
Macey,  and  that  Macey  had  been  fraudulently  joined  with  the  rail- 
road company  for  the  purpose  of  preventing  the  removal  of  the  cause 
into  the  federal  court.  'The  state  court  denied  the  petition  for  re- 
moval, whereupon  the  defendant  railroad  company  filed  a  transcript 
of  the  record  of  this  court  and  secured  from  this  court  a  restraining 
order  against  the  plaintiffs  from  further  prosecuting  their  suit  in 
the  state  court  until  the  further  order  of  this  court;  and  thereafter 
the  plaintiffs  filed  their  verified  plea  in  abatement  to  the  jurisdiction 
of  this  court,  in  which  they  denied  that  the  plaintiff  Omer  Poorman 
is,  or  was,  a  resident  of  the  state  of  Illinois,  but  that  he,  the  said 
Omer  Poorman,  was  at  the  time  of  the  commencement  of  this  suit, 
and  still  is,  a  resident  and  citizen  of  the  state  of  Texas,  residing  with- 
in the  Southern  judicial  district  of  said  state,  and  to  this  plea  of  the 
plaintiffs  to  the  jurisdiction  of  this  court  the  defendant  railroad  com- 
pany has  filed  its  motion  to  strike  said  plea  in  abatement  from  the 
files,  and  on  this  motion  to  strike  this  court  is  now  called  upon  to 
pass  judgment. 

[1]  On  the  defendants'  motion  to  strike  the  plea  in  abatement  from 
the  files,  this  court  has  but  one  question  to  consider,  namely :  Could 
the  plaintiffs,  as  copartners,  have  brought  this  suit  originally  in  this 
court?  In  this  case  one  of  the  plaintiffs  is  a  citizen  of  Clark  county, 
III.,  where  the  suit  was  brought,  and  the  defendant  is  a  citizen  of  the 
states  of  its  incorporation,  Ohio  and  Indiana;  but  one  of  the  plain- 
tiffs is  a  citizen  of  the  state  of  Texas,  and  the  suit,  so  far  as  he  is 
concerned,  was  not  brought  in  the  state  of  which  he  is  a  citizen,  as 
the  statute  requires.  Neither  as  plaintiff,  nor  as  defendant,  is  he  a 
citizen  of  the  district  where  the  suit  was  brought.  The  argument  in 
support  of  the  motion  to  strike  is  to  the  effect  that  it  is  sufficient  if 
the  suit  is  brought  in  a  state  where  one  of  the  defendants,  or  one  of 
the  plaintiffs,  is  a  citizen.  This  would  be  true,  if  there  were  but  one 
plaintiff  or  one  defendant.  *But  the  statute  makes  no  provisions,  or 
terms,  for  the  case  of  two  defendants,  or  two  plaintiffs,  who  are  cit- 
izens of  different  states.  In  the  case  at  bar,  there  being  two  plaintiff s» 
citizens  of  different  states,  there  does  not  seem  to  be,  in  the  language 
of  the  statute,  any  provision  that  both  plaintiffs  may  unite  in  one 
suit,  in  federal  court,  in  a  state  of  which  either  of  them  is  a  citizen. 
It  therefore  follows,  in  the  opinion  of  this  court,  that  the  plaintiffs, 
as  copartners,  could  not  have  brought  their  suit  originally  against  the 
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defendants  in  this  court,  and  that  this  court,  for  that  reason,  is  with- 
out jurisdiction  to  try  the  cause.  The  motion  to  strike  the  plea  in 
abatement  from  the  files  is  overruled,  and  the  plea  in  abatement  sus- 
tained. 

[2]  While  the  defendants'  plea  is  styled  "Plea  to  the  Jurisdiction 
of  the  Court,"  it  may  be  treated  as  a  motion  to  remand,  since,  should 
this  court  have  assumed  jurisdiction  of  this  case  without  knowledge 
of  the  facts,  as  above  stated,  and  should  it  appear,  upon  the  trial 
of  the  case  in  this  court,  that  one  of  the  plaintiffs  was  a  resident  in 
this  jurisdiction,  and  that  the  other  plaintiff  was  a  resident  of  the 
state  of  Texas,  it  would  then  be  the  duty  of  this  court  to  terminate 
the  trial  and  remand  the  case  to  the  state  court. 

For  the  reasons  assigned,  this  cause  is  reminded  to  the  circuit  court 
of  Clark  county,  111. 
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ALASKA  ANTHRACITE  R  CO.  v.  MATARBIXI.  (Circuit  Court  of  Ap- 
peals, Ninth  Circuit.  February  28,  1919.)  No.  :^li66.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Third  Division  of  the  Territory  of  Alaska. 
Lyons  &  Ritchie,  of  Valdez,  Alaska,  and  R.  M.  Jones,  of  Seattle,  Wash.,  for 
plaintiff  in  error.  Donohoe  &  Dimond,  of  Valdez,  Alaska,  and  R.  P.  Lewis, 
of  San  Francisco,  Cal.,  for  defendant  in  error. 

PER  CURIAM.  Upon  motion  Of  counsel  for  the  plaintiff  in  error,  writ  of 
error  ordered  dismissed. 


COMMERCIAL  CREDIT  CO.  v.  McGILL.  (Circuit  Court  of  Appeals. 
Fourth  Circuit.  November  29,  1918.)  No.  1632.  Appeal  from  the  District 
Court  of  the  United  States  for  the  District  of  Maryland,  at  Baltimore,  in 
bankruptcy.  For  opinion  below,  see  243  Fed.  637.  Sylvan  H.  Lauchhelmer, 
of  Baltimore,  Md.,  and  Leo  Oppenhelmer,  of  New  York  City,  for  appellant 
Robert  P.  Levis,  of  New  York  City,  for  appellee. 

PER  CURIAM.  Cause  dismissed  under  rule  20  (233  Fed.  zlil,  146  C.  C.  A. 
xlU),  In  accordance  with  agreement  of  counsel. 


In  re  DUNCAN.  (Circuit  Court  of  Appeals,  Fourth  Circuit.  October  9, 
1918.)  No.  1677.  Original  application  for  leave  to  file  petition  for  writ  of 
mandamus,  directed  to  Hon.  Alston  G.  Dayton,  United  States  District  Judge 
for  the  Northern  District  of  West  Virginia,  and  brief  in  support  of  same, 
presented  before  Judges  Knapp,  Woods,  and  McDoweU,  and  submitted.  See, 
also,  249  Fed.  155,  161  C.  C.  A.  207.  Cloyd  H.  Duncan,  of  Fairmont,  W.  Va., 
In  pro.  per. 

PER  CURIAM.    Application  denied. 


In  re  DUNCAN.  (Circuit  Court  of  Appeals,  Fourth  Circuit.  February  13, 
1919.)  No.  1699.  Application  for  leave  to  file  a  petition  for  a  writ  of  man- 
damus directed  to  Hon.  Alston  G.  Dayton,  United  States  District  Judge  for 
the  Northern  District  of  West, Virginia.  See,  also,  249  Fed.  155,  161  O.  C.  A. 
207.    Cloyd  H.  Duncan,  of  Fairmont,  W.  Va.,  in  pro.  per. 

PER  CURIAM.  Cause  submitted  before  Judges  Pritchard,  Knai^,  and 
Woods.    Mandamus  denied. 
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P^ALCONBR  V.  T7NITBD  STATES.  (Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit February  3,  1919.)  No.  3233.  In  Krror  to  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  Western  District  of  Washing- 
ton. Winter  S.  Martin,  of  Seattle,  Wash.,  for  plaintiff  in  error.  Robert  G. 
Saunders,  U.  S.  Atty.,  and  Ben  L.  Moore,  Asst  U.  S.  Atty.,  both  of  Seattle^ 
Wash. 

PER  CURIAM.  Pursuant  to  stipulation  of  counsel  for  the  respective  par- 
ties, filed  February  3,  1919,  writ  of  error  ordered  dismissed. 


FUJIWARA  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit. February  3,  1919.)  No.  3291.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Territory  of  Hawaii.  S.  C.  Huber,  U.  S.  Atty.,  of  Hone- 
lulu,  T.  H.,  Annette  'Abbott  Adams,  U.  S.  At^.,  of  San  Francisco,  Csth 

PER  CURIAM.  Motion  to  dismiss  writ  of  error  for  noncompliance  by 
plaintiff  in  error  with  the  provisions  of  subdivision  1  of  rule  16  of  the  Rules 
of  Practice  of  this  court  (208  Fed.  Ix,  124  C.  C.  A.  ix)  granted. 


6LORIEUX  ▼.  STEELE.  (Circuit  Court  of  Appeals,  Second  Circuit  Jan- 
uary 15,  1919.)  No.  129.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Action  by  Ray  Steele  against  Jules 
Glorieux.  Judgment  for  plaintiff,  and  defendant  brings  error.  Affirmed.  H. 
A.  Talbot,  of  New  York  City  (Moses  Feltenstein,  of  New  York  City,  of  coun- 
sel), for  plaintiff  in  error.  Edward  Maxson,  of  New  York  City  (James  G.  Mar- 
tin, of  Norfolk,  Va.,  of  counsel),  for  defendant  in  error.  Before  ROGERS, 
HOUGH,  and  MANTON,  Circuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 


HAYS.  Collector  of  Internal  Revenue  for  the  District  of  West  Virginia,  ▼. 
DUNCAN.  (Circuit  Court  of  Appeals,  Fourth  Circuit.  October  21,  1918.) 
No.  1507.  In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg.  S.  W.  Walker,  U.  S.  Atty.,  of 
Martlnsburg,  W.  Va.,  for  plaintiff  in  error.  Holt,  Duncan  &  Holt,  of  Hunting- 
ton, W.  Va.,  for  defendant  in  error. 

PER  CURIAM.    Cause  dismissed  per  agreement  of  attorneys. 


HAYS.  Collector  of  Internal  Revenue  for  the  District  of  West  Virginia,  ▼. 
HOLT.  (Circuit  Court  of  Appeals,  Fourth  Circuit.  October  21,  1918.)  No. 
1506.  In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg.  S.  W.  Walker,  U.  S.  Atty..  of  Mar- 
tlnsburg, W.  Va.,  for  plaintiff  in  error.  Holt,  Duncan  &  Holt,  of  Huntington, 
W.  Va.,  for  defendant  In  error. 

PER  CURIAM.    Cause  dismissed  per  agreement  of  attomeya 


HERMAN  &  HERMAN,  Inc.,  v.  CHEMICAL  PRODUCTS  OF  CANADA, 
Limited.  (CHrcuit  Court  of  Appeals,  Second  Circuit.  January  15.  1919.)  No. 
112.  In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Action  by  the  Chemical  Products  Company  of  Canada, 
Limited,  against  Herman  &  Herman,  Incorporated.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed,  Myers,  Kutner  &  Schuhmann,  of  New 
York  City  (David  C.  Myers  and  Joseph  H.  Kutne/.  both  of  New  York  City,  of 
counsel),  for  plaintiff  in  error.  Crisp,  Randall  &  Crisp,  of  New  York  City 
(W.  Benton  Crisp  and  Cyril  F.  dos  Passos,  l)oth  of  New  York  City,  of  coun- 
sel), for  defendant  in  error.  Before  ROGERS,  HOUGH,  and  MANTON,  ar- 
cuit  Judges. 

PER  CURIAM.    Judgment  affirmed. 
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JOSEPH  LAT  CO.  v.  AMERICAN  BROOM  A  BRUSH  CO.  (Olicalt  Court 
of  Appeals,  Second  Circuit.  ,  January  15,  1919.)  No.  139.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Northern  District  of  New  Yorlc. 
Suit  by  the  Joseph  Lay  Company  against  the  American  Broom  &  Brush  Com- 
pany for  infringement  of  the  I^ay  patent,  No.  946,234,  for  metal  case  broom. 
Decree  for  defendant  holding  patent  void  (248  Fed.  613),  and  complainant  ap- 
peals. Affirmed.  R.  R.  Martin,  of  Utica,  N.  Y.,  and  V.  H.  Lockwood,  of  Indian- 
apolis, Ind.,  for  appellant.  P.  0.  Curtis,  of  Troy.  N,  X.,  for  appellee.  Before 
WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


KAUZLAVICH  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit March  3, 1919.)  No.  3308.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  Division  of  the  Eastern  District  of  Washington. 
Francis  A.  Garrecht,  U.  S.  Atty.,  of  Spokane,  Wash. 

PER  CURIAM.  Motion  for  dismissal  of  writ  of  error  for  noncompliance  by 
the  plaintiff  in  error  with  subdivision  1  of  rule  Id  of  the  Rules  of  Practice  of 
this  court  (208  Fed.  Iz,  124  C.  C.  A.  ix)  granted. 


LEART  V.  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  et  al.  (Circuit 
Court  of  Appeals,  Third  Circuit.  February  18, 1919.)  No.  1599.  Appeal  from 
the  District  0)urt  of  the  United  States  for  the  District  of  New  Jersey.  Suit 
by 'Daniel  J.  Leary  against  the  Mayor  and  Alderm^i  of  Jersey  City  and  oth- 
ers. Decree  for  defendants,  and  complainant  appealed.*  Modified  and  af- 
firmed. For  prior  opinions,  see  189  Fed.  419,  208  Fed.  854, 126  C.  C.  A.  12,  and 
248  U.  S.  328,  39  Sup.  Ct  115,  63  L.  Ed. . 

PER  CURIAM.  Decree  affirmed,  with  costs,  with  the  modification  that 
there  be  remitted  from  the  amount  due  the  dty  of  Jersey  City  under  said  de- 
cree the  sum  of  $3,111.46,  as  stipulated  on  behalf  of  said  appellees  In  the  elec- 
tion of  basis  for  disposition  of  rehearing  AIq^  in  this  court. 


MEYERS  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ninth  Circuit. 
February  25,  1919.)  No.  3306.  In  Error  to  the  District  Court  of  the  United 
States  for  the  First  Division  of  the  Northern  District  of  California.  Herbert 
Chamberlain,  of  San  Francisco,  CaL,  for  the  plaintiff  in  error. 

PER  CURIAM.  Upon  oral  motion  of  counsel  for  the  plaintiff  in  error  writ 
of  error  ordered  dismissed. 


MUDD  et  al.  v.  ALABAMA  MINERAL  LAND  CO.*  (arcult  Court  of  Ap- 
peals, Fifth  Circuit.  February  26,  1919.)  No.  3318.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Alabama;  Henry 
D.  Clayton,  Judge.  Suit  between  John  H.  Mudd  and  another  and  the  Alabama 
Mineral  Land  Company.  From  the  Judgment,  the  former  appeal.  Modified 
and  affirmed.  J.  Reese  Murray,  of  Birmingham,  Ala.  (Murray  &  Hanna,  of 
Birmingham,  Ala.,  and  Judson,  Green  Sc  Henry,  of  St.  Louis,  Mo.,  on  the 
brief),  for  appellants.  John  P.  Tillman  and  John  S.  Stone,  both  of  Birming- 
ham, Ala.  (Tillman,  Bradley  &  Morrow,  of  Birmingham,  Ala.,  on  the  brief), 
for  appellee.    Before  PARDEE,  WALKER,  and  BATTS,  Circuit  Judges. 

BATTS,  Circuit  Judge.  A  majority  of  the  court  are  of  the  opinion  that  the 
record  establishes  that  the  property,  which  is  the  subject-matter  of  the  suit, 
is  incapable  of  equitable  partition,  and  the  writer  Is  of  the  opinion  that  there 
is  evidence  upon  which  the  conclusion  of  the  trial  Judge  to  that  effect  could 
be  based.  The  appellants  complain  that  the  terms  of  sale  are  onerous.  A 
slight  modification  may  be  made  without  injury  to  the  parties.  The  Judgment 
will  be  so  amended  as  to  require  that,  if  the  appellee  should  be  the  purchaser, 
the  costs  (exclusive  of  the  costs  of  appeal)  and  four-fifths  of  the  balance  of 
the  purchase  price  be  paid  in  cash;  that,  If  the  appellants  be  the  purchasers, 
•Certiorari  denied  249  U.  S.  — ,  89  Sup.  Ct.  495.  63  U  Bd.  — . 
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the  costs  (exduslTe  of  the  costs  of  the  appeal)  and  one-fifth  of  the  halanos 
of  the  purchase  price  be  paid  In  cash.  So  modified,  the  Judgment  of  the  oourt 
below  is  affirmed,  with  costs  against  appellants.    Modified  and  affirmed. 


PRZEPIS  y.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fourth  Olrcnlt. 
December  9,  1918.)  No.  1674.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  at  Richmond.  Habeas  corpus. 
Nicholas  Aleinikoff,  of  New  York  City,  for  appellant.  Richard  H.  Mann,  U. 
S.  Atty.,  of  Petersburg,  Va. 

PER  CURIAM.  Cause  dismissed,  under  rule  20  (233  Fed.  ziU,  146  G.  a  A. 
xlii),  in  accordance  with  agreement  of  counsel. 


R.  M.  SUTTON  CO.  et  aL  ▼.  PRINGLB.  (Circuit  C3ourt  of  Appeals,  Fourth 
Circuit.  October  4,  1918.)  No.  1687.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  South  Carolina,  at  Charleston,  in 
Bankruptcy.  Mordecai  &  Oadsden  A  Rntledge,  of  Charleston,  S.  C,  for  ap- 
pellants.   Julian  Mitchell,  of  Charleston,  S.  C,  for  appellee. 

PER  CURIAM.  Cause  dismissed,  under  section  3  of  rule  22  (233  Fed.  xlr, 
146  C.  C.  A.  xiv). 


SMITH  y.  UNITED  8TATE5S.  (Circuit  Court  of  Appeals,  Ninth  Circuit 
February  3,  1919.)  No.  3264.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Fourth  Division  of  the  Territory  of  Alaska.  R.  F.  Roth,  U.  S. 
/k.tty.,  and  Harry  E.  Pratt,  Asst  U.  S.  Atty.,  both  of  Fairbanks,  Alaska,  and 
Annette  Abbott  Adams,  U.  S.  Atty.,  of  San  Francisco,  Cal. 

PER  CURIAM.  Motion  for  dismissal  of  writ  of  error  for  noncompliance  by 
the  plaintiff  in  error  with  the  provisions  of  subdivision  1  of  rule  16  of  the 
Rules  of  Practice  of  this  court  (268  Fed.  ix,  124  O.  C.  A.  ix)  granted,  and  writ 
of  error  dismissed. 


VIRGINIA  &  WEST  VIRGINIA  COAL  CO.  ▼.  CHARLES.  (Circuit  Court 
of  Appeals.  Fourth  Circuit.  December  5.  1918.)  No.  1605.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Western  District  of  Virginia,  at 

Lynchburg.    After  judgment  of  District  CJourt  (251  Fed.  83, C.  C.  A. ) 

was  affirmed  in  254  Fed.  379, C.  C.  A. ,  order  allowing  writ  of  error  to 

Supreme  Court  was  filed.  J.  L.  Jeffries,  of  Norfolk,  Va.,  and  S.  B.  Avis,  of 
Charle.<*ton,  W.  Va.,  for  plaintiff  in  error.  Greever,  Gillespie  &  Divine,  of 
Tazewell,  Va..  B.  M.  Fulton,  of  Wise,  Va.,  and  Wm.  H.  Werth.  A.  S.  Hlggin- 
botham,  and  Geo.  O.  Peery,  all  of  Tazewell,  Va.,  for  defendant  in  error. 


End  op  Cases  nr  Vot.  255 
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